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PRIVY COUNCIL. 
Appeal from the Allahabad High Court. 
January 12, 1933. 

Loup THANKERTON, LORD WpRIGET and 
Sis GHoean LownpE», 
Shrimati KALAWATI DEVI— 

i APPELLANT 
versus 
DHARAM PRAKASH—Rasponpent. 

Hindu Law—Adoption—Authority to adopt—Pro- 
hibition against adoption of widow's ‘Khandani righ- 
tadar'—Adoption of widow's brother's son—Validity— 
‘Khandani rishtadar’, meaning of. 

A Hindu by his will gave power to the wife of the 
testator to adopt, with a clause prohibiting adoption 
of any son of the relations of her family (khandani 
rishtadaran). The widow adopted a sonof the 
daughter of her brother and the High Court upheld 
the adoption on the ground that in the case of a 
Hindu, his “khandan” consists of his lineal ascen- 
dants and descendantsand his collaterals in the malo 
line, that sisters and daughters after marriage 
are transplanted from the family and acquire the 
lineage or gotra of their husband, and that therefore 
the adopted son was not a ‘khandani rishtadar’ of 
the widow. On appeal, Held: on a construction of 
the will, that the testator was using 
“khandan, which is a word in general use, in a gene- 
ral sense as applying to blood relations of the ladies 
named, and that, accordingly, the respondent was 
within the prohibited clasa and his adoption was 
invalid, 

Messrs. Sir Leslie Scott, K. C., Mr. J. 
Nissin, for the Appellant. . i 

Mr. P. V. Subba Row, for the Respon- 
dent. 

Lord Thankerton.—The appellaat is 
a widow of Ram Saran Das, a Hindu, who 
died in December, 1896, without issue, but 
leaving two widows, namely, (1) the appel- 
lant, Musammat Kalawati, and (2) Musammat 
Basanti, and his mother, Musammat Bhawan 
Kunwar. He left considerable property, 
movable andimmovable, and shortly before 
his death he had executed a will on the 6th De- 
cember,1896, under which he made the appel- 
lant the absolute owner of his property and 
gave her full powers -of disposal and aliena- 
tion in any way she liked. He also fixed 
certain ellowances for Musammat Basenti 
and Musammat Bhawan Kunwar and made 
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provision fora residence for them. As re- 
gards adoption, he made the following pro- 
vision, viz.:— 

“I authorise Musammat Kalawati to adopt when 
she wishes, after my death, anybody whom she likes, 
After making an adoption, Musammat Kalawati or 
the (adopted) son shall have no power to make a 
transfer of my property till the life-time of Musammat 
Kalawati. Musammat Kalawati shall act as guardian 
ofthe adopted son so long as he does not come of 
age, and, during his minority, she shall have power 
to carry on the management of the property. After 
the attainment of majority by the adopted son, he 
and Musammat Kalawati will have power to carry on 
the management and to enjoy the income of the 
property, either jointly or in equal shares.” 

On the 10;h Dacember, i295, the testator 
amended his will by the addition of the 
following provision:— 

“Further itis stipulated that if Musammat Kalawati 
should like to adopt a son, she shall not adopt any 
son of the relations of her family or of that of Musam- 
mat Basanti or Bhuwan Kunwar. If my brother, 
Jiwan should give his sen into adoption she should 
adopt him otherwise she should adopt some other 
boy, and she shall not have a power to make a gift. 
In case of necessity Musammat Kalawati shall have 
power to sell or mortgage a portion of the property.” 

Tbe testator’s brother having declined 
to give his son in adoption, the appellant, 
on the 8th August, 1918, adopted the minor 
respondent according to the usual forms 
as ason to herself and her deceased hus.. 
band, and, of the same date, she executed a 
deed of adoption in his favour, which pur- 
ported to proceed in accordance with the 
provisions of the will. The factum of 
adoption is not disputed, ; 

The minor respondent is a son of Musam- 
mat Ohandrawati, a daughter of the ap- 
pellant's brother, Brij Ballabbh Saran, 


On the 28th May, 1924, the appellant 
instituted the present suit against the res- 


` pondent, asking for a declaration, 


“that the deed of adoption, dated the 8th of 
August, 1918, executed by the plaintiff in favofr of 
the defendant is null and void as against the 
plaintiff according to law, and that the defendant if 
not the adopted son of the plaintiff or her husband; 
nor can he acquire any right under the document 
aforesaid, in respect of the property left by Lala 
Ram Saran Das, deceased,” s 
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Of the various grounds on which the ap- 
pellant maintained the invalidity of the 
adoption, the only one to be now considered 
rests upon the prohibition contained in the 
addition to the will against adoption of 
“any son of the relations of her family or 
of that of Musammat Basanti or Bhuwan 
Kunwar,” within which the appellant con- 
tends that the respondent is included. The 
respondent, in addition to traversing this 
“contention, maintained that the claim for 
cancellation of the deed of adoption was 
time-barred and that the whole claim was 
barred by estoppel. 
The Subordinate Judge, by decree dated 
the 21st May, 1925, decided in favour of the 
appellant and ordered and decreed “that it 
is declered that Dheram Prakash, the de- 
fendant, is not the adopted son of the 
plaintiff and that his adoption was invalid.” 
By an obvious error the words “or of her 
husband" are omitted after “plaintiff,” 
The learned Judge held that the respon- 
dent was within the prohibited class and 
rejected the pleas of limitation and estop- 
pel, On appeal this judgment was reversed 
by the High Oourt of Judicature at Allah- 
abad and the suit was dismissed by decree 
dated the 25th May, 1928 The learned 
Judges sgreed with the Subordinate Judge 
as to the plea of limitation, but they held, 
on construction of the prohibition, that the 
respondent was not affected by it; they also 
held that the appellant's claim was barred 
_ by estoppel. The appellant now appeals 
` from that judgment. 

The only question for their Lordships’ 
decision is as to the proper construction 
of the clauee of prohibition, as the 
respondent conceded that he was unable 
to support the judgment appealed against 
on the ground of estoppel. This ground 
was opened upon by the appellant's Counsel 
end their Lordebips.‘are of opinion that 
the respondent’s Ocunsel rightly conceded 
that there was not evidence to show that 
any representation ‘of fact had beer made 
by the appellant, as was fcund by the 
‘High Court, 

' The question for decision turns on the 
sense in which the testatot ueed the words 
“yelaticns .of her family,’ which are the 
translation given of "k handani rishtadaran.” 
There can be no doubt that the substantive 
“pishtadaran” will include relations by 
blood: or marriage but in what eense did 
the testator uee the adjective “khandani” 
(of the family)? 


The learned Judges of the High Court 


have beld that, in the cece ¢i a Bindu, 


‘pamed—on that view—had 
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his “khandan” consista of his lineal 
accendanta and descendants ard his col- 
laterale in the male line, and that eisters 
and deughters after marriage are trans- 
placted from the family and eequire the 
limeage or gotra cf their husbands. They 
point out, that the respondent's mother, 
on her merriage, ceased to belong to her 
father’s family or khandan, and that the 
respondent is therefore not a ‘khandant 
rishtadar“ ofthe appellant and they hold 
that the testator must have used these 
words in the above sense. But, in the 
opinion of their Lordships, this construc- 
tion defeats itself, for the three ladies 
all changed 
their family, on marriage, to the family 
of the testator and his father, and the 
effect of the learned Judges’ construction 
of the clause would be to prohibit the 
adoption of agnates of his own family. 
Common senee is against any euch in- 
tention on the part of the testator, and 
such intention ia inconsistent with his 
expres direction to give a preference, in 
adoption, to his own brother's eon. It is 
clear, in their Lordships’ opinion, that the 
testator was using the word “khandan,” 
which is a word in general use, in a 
general sense as applying’ to blood 
relations of the ladies named, and that 
accordingly, the respondent falls within the 
prohibited class and his adoption ‘was 
invalid. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
that the decree of the High Oourt dated 
the 25th May, 1928, should be set aside, 
that the decree of the Subordinate Judge 
dated the Z!st May, 1925, should be varied 
by ineerting the words “or of her husband’’ 
efter the words ‘‘acopted son of the 
plaintifi’ and chould otherwise be affirmed, 
and that the appellant should have the 
costs of this appeal and her costs in the 
High Court. 


A, Appeal allowed: 


Solicitors for the Appellant:—Messrs. 
Douglas, Grant & Dold, 

Solicitor for the Respondent:—Mr, Ram 
Singh Nehra, Í 
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PRIVY COUNCIL. 
Appeal from the Oudh Ohief Court, 
January 12, 1933, 
Lorn TAANKERTON, Siz JoHN WALLIS AND 
Sie LANCELOT SANDERSON. . 
Musammat BAHU RANI AND oTaBasS 
— APPELLANTS 
versus = 
Thakur RAJENDRA BAKHSH SINGH 
—RgsPONDENTS. 

Hindu Law—Joint family—Grant to brothers— 
Estate conveyed, whether joint tenancy or tenancy 
in common—Grantees, whether take severally or as 
members of joint family—Construction of grant— 
Presumption. 

The estates of a Raja were confiscated by 
the Government and subsequently certain villages 
were granted to his two sons under three grants. The 
limitation in the first grant was ‘to you and your 
heirs’; in the second, to the two sons ‘their heirs 
executors,administrators and assigns in full hereditary 
and transferable propristory right’; and in the third, 
to them ‘and their heirs, successors and assigns’: 

Held, (i) that the principle of joint tenancy is un- 
known to Hindu Law except in the case of the 
joint property of an undivided Hindu family 
governed by the Mitakshara Law which under that 
law passes by survivorship, and there could therefore 
be no* question of these grants creating a joint 
tenancy as opposed to a tenancy-in-common, even 
if according to English Law the terms of these instru- 
ments admitted of such a construction; [p. 5, col. 2.] 

(ii) as regards the first grant, property granted 
to one of the two brothers and his heirs would 
ordinarily be taken by himas his separate property 
and the fact that this grant was made to the two 
brothers and their heirs was not 2 sufficient reason 
for placing a different construction upon the grant 
or holding that it was intended that they should 
take as members of a joint family; pibid.] 

(iii) that the second grant to the two brothers 
“their heirs, executors, administrators and assigns 
in full transferable and proprietary right” and the 
third grant to them “and their heirs successors and 
assigns” were expressed in terms even less favourable 
to the view that the brothers took as members of a 
joint family. [p. 5, col. 2; p.6, col. 1.] 

Where grants are made to certain persons con- 
stituting a joint family the question whether they 
were made tothe grantees severally or as members 
ofa joint family, depends on the intention of the 
donor as expressed in the grants. Prima facie a 
gift to a member of a joint Hindu family is his 
separate property and will only become joirt family 
property when it descends to his sons, unless he 
imself has made it joint family property by throw- 
ing it into the common stock. |p. 5, eol, 2.] 

Messrs. L, DeGruyther K, C. and W 
Wallach, for the Appellants. 

Sir Dawson Miller, K, C., Messrs. A, M. 
Dunne, K, C., and M, 4, Jinnah, for the Res- 
pondenta. 

Sir John Wallis.—The plaintiff in- 
stituted this suit in the Ohief Court of 
Qudh for a declaration that he was the 
adopted son of Mehabir Bakhsh Singh, 
and thatthe deed of gift executed by the 
first defendant who is the widow of 
Mahabir’s elder brother, Mahesh Bakhsh 
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Singh, and thatthe deed of gift executed 
by the first defendant who is the widow 
of Mahabir’s elder brother, Mahesh Baksh 
Singh, in favour of the second defendant 
was not binding beyond her own lifetime, 
As the valuation of the suit proved to 
be under five lakhs of rupees it was 
insufficient to give the Oadh Ohief Oourt 
original jurisdiction, and the plsint was 
amended by claiming reliefs as to other 
properties as well, but thes3 claims are 
not the subject of this appeal as they 
failed before Pallan J. the trial Judge, 
and were given up at the hearing of the 
appeal in the Chief Court. Pallan, J., gave 
the plaintiff a declaration aa tothe adop- 
tion, and otherwise dismiss3d the suit, 
The Ohief Court modified this decree by 
giving the plaintiff a declaration as to 
the deed of gift as well. From this 
decree the defendants have preferred th 
present appaal, : 

The following pedigree will help to 
show how the sutt arose:— 


RAJA HARDAT SINGH 





| 
akah ==Bahu Rani, Mahabir—Mahadei 


Bakhsh Singh | Defendant Bakhsh Singh | Kuar, 
(died 1896). No.1. (died in 1905). 
Swami Bakhsh Singh Rajendra Bakhsh Singh, 


Plaintiff, 

He alleges that he is Mahabir 
Bakhsh Singh’s adopted son, 
_which allegation is denied 

by the defendants, 


(disd 1899.) 


Hardat Singh, the Rajah of Bondi, 
beving taken an active part in the Mutiny, 
his estates, which had been confiscated 
under Lord Canning’s Proclamation, were 
not restored to him, but were granted 
to the Maharajah of Kapurthala in con- 
sideration of his services, subject to the 
payment of a maintenance ailowance of 
Rs, 250 a month to Hardat Singh’s song, 
Mahesh Bakheh Singh and Mahabir Bakhsh 
Singh. 

Babsseuantly; in the years 1871 and 
1875, the Government granted the two 
brothers the səvən villages, whicn are the 
subject of this appeal and are Nos,2 to8 
in Schedule I of the plaint by three 
grants the terms of which are set put 
in the Certificate of the 22nd August, 
1877, 

The limitation in the grantof villages 
Nos. 2 to4 of the th June, 1871, was. 
to “you and your heirs,” and subject to` 
the due observance of the conditions of 
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the grent the Government undertook to 
“maintain you and your heirs as proprie- 
tora of the above mentioned estate.” 

The grant of village No. 5 in the same 
year was limited tothe two brothers “their 
heirs, executors, administratore and acsigns 
in full hereditary and transferable pro- 
prietary right.” 

The grant of villages Nos, 6 to 8 dated 
the 22nd August, 1877, was limited to 
the two brothers “and their heirs succes- 
gors and assigns.” 

It is recited in the first: grant that the 
Government had sanctioned a grant of 
five thousand acres of waste land to the 
two brothers for their maintenance and 
these villages were apparently cubatituted, 
as appears froma provision in the third 
grant for the surrender by the two brothers 
of the waste lands in their possession. 

Mahesh Bakhsh Singh, the elder brother, 
was lambadar and manager of the estate 
until bis death in 1896. Mutation of 
names was then effected as regards his 
share in favour of his minor son Swami 
Bakhsh Singb, and his surviving brother 
Mahabir Bakhsh Singh became lambadar 
and manager and so continued until his 
death in 1905. 

The minor Swami Bakhsh Singh died 
in 1899, and on his death mutation of 
names was effected in favour of his mother 
Bahu Rani the first defendant in this 
‘ease, with the consent of her brother-in- 
law Mahabir Bakhsh Singh, whose 
name was enfered as manager. So 
far had everything proceeded on the 
footing that Mahesh Bakhsh Singh’s share 
was his separate property and had des- 
cended on his death to his minor son 
Swami Bakhsh Singh and on his death to 
his mother the first defendant for her 
life with reversion to her husband's 
heirs. 

On the 15th May, 1900, Mahabir Bakhsh 
Singh adopted the plaintiff conferring 
upon him the name of Rajendra Bakhsh 
Singh, and on the following day he exe- 
cuted a deed of adoption and a will by 
which he left his property to his wife 
Mahadei Kuar with remainder to his adop- 
ted eon the present plaintiff. On the 
same day the first defendant Bahu Rani 
algo executed a will in the plaintiff's fa- 
vour in which it was recorded that the 
adoption had been made in consultation 
with her and with herconsent. 

On Mahabir's death in 1905 Bahu Rani, 
as the widow of elder brother became 
dambadar and mee: eens 
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the widows fell out and in. September 
1806, Mahadei Kuar, Mahabir's widow, 
applied that the Court of . Wards should 
take over the estate, alleging that it was 
joint family property and that on 
Swami Bakhsh’s death his share had pas- 
sed by survivorship to Mahabir; she also 
alleged that Bahu Rani, the firat defend- 
ant, had been mismanaging and wasting 
the estate. Thisapplication was rejected, 
and the first defendant continued to be 
lambadar of the whole estate until 1909 
when a partition was effected by the Re- 
venue authorities. 

On the 12th February, 1907, the firat de- 
fendant executed a second will by which 
she left all her property to the second 
defendant, and on the Gth April, 1926, she 
executed in favour of the second defend- 
ant a deed of gift of her share in tha 
seven villages which were the subject-of 
these grants and put him in possession, 
In thie deed it was alleged that the pre- 
sent plaintiff neither had baen nor,could 
poe adopted by Mahabir Bakhsh 

in 

Tae pleiatiff then instituted the picket 
suit onthe 3rd May, 1927, for a declara- 
tion that his adoption was valid and that 
the deed of gift executed by the first de- 
fendant in favour of the second defend- 
ant was not binding beyond her own 
lifetime. 

The written statements of the defend- 
anis alleged that there was a family custom 
prohibiting adoption, that the plaintiff 
had not been validly adopted, and that he 
was incapable of being adopted because 
his remote ancestor Sangaram was iltegi-. 
timate as his mother was a Brahmin lady 
whom his father Harihar Deo could not 
lawfully marry. They also alleged that 
the suit villages were joint family property; 
that on the death of Swami Bakhsh Singh 
his share therein passed by survivorship 
to his uncle, Mahabir Bakhsh Singh, but 
the first defendant from the date of her 
son’s death asserted her proprietary and 
adverse right to a one-half share in the said 
villages and had acquired title thereto by 
adverse possession. > 

The trial Judge held that a family 
custom prohibiting adoption had not been 
proved end this finding was not questioned 
before the Ohief Oourt, As regards the 
validity of the adoption both Courts held 
that the plaintiff had been duly adopted 
and that it was not shown that the adop- 
tion was invalid as a double adoption by 
both Mahabir and . his brothers widow. - 


1983 


the first defendant, a case set up by the 
defendants at the trial. As regards alleg- 
ed illegitimacy of the plaintifs. ancestor, 
they held ig not proved that he was son of 
Harihar Déo by a Brahmin lady, and that 
evenif he ‘were, it was shown that the 
plaintiff's family were recognized as of 
good caste. These concurrent findings 
dispose of the question of adoption. 

The question of the defendants’ title by 
‘adverse possession was the subject of 
isaues Nos, 5 and 8 — 

5. Werethe villages Nos. 2 to Bin Schedule I granted 
to Mahesh Bakhsh Singh and Mahabir Bakhsh Singh 
(a) ag tenants in common (b) as members of joint 
Hindu family. 

8. Has the defendant No. 1 become the absolute 
owner of the properties Nos. 2 to 8 in Schedule I by 
adverse possession? ' 

Pallan, J,, was of opinion tbat, a8 at the 
dates of the grants the two brothers con- 
stituted a joint family, the grant must be 
taken to have been made to them jointly as 
members of a joint family. A 

The limitations in the grants themselves 
which have been set out above he treated as 
a mere form and nothing more, which could 
not bé*taken as subversive of the ordinery 
‘rules offsuccession under the Hindu Law. 
Accordingly he held that on the death of 
Swami Bakhsh Singh in 1899 his share 
passed by survivorship to his uncle, 
Mahabir Singh, and that the firat defendant 
had acquired a title thereto by adverse 
possession for more than twelve years, and 
rejected the plaintiff's claim to a declara- 
tion in respect of them. 

On the pleintifi's appeal to the Ohief 
Oourt it was contended for the defendants 
that the grants must be taken to have been 
made toa joint family consisting of the two 
brothers, and secondly that they created a 
joint tenancy withrights of survivorship as 
distinct from atenancy-in-common. This 
latter contention in their Lordships’ opin- 
ion is inconsistent with the decision of 
this Board in Jogeswar Narain Deo v. 
Ram Chund Dutt(\) upon which strangely 
enough reliance was placed by the defen- 
dants in both lower courts, In that case a 
Hindu testator left a four annas share of 
his estate to his daughter and her son for 
their maintenance with powers of aliena- 
tion by gift or eale. and the question was 
whether a perpetual lease of hər own share 
granted by the daughter was binding 
beyond her lifetime. Before the Board it 
was contended for the firsttime that, even 
if she took absolutely, she took jointly 
with her son as joint tenants and not as 


"Ql) 23 1. A. 37; 23 0.670; U M. L. J. 75; T Sar, 13 (P.O) 
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tenants-in-common, and that she could nof 


"before severance of the estate make an 


alienation without the consent of her 
co-parcener, as held by the Madras Court in 
Vydinada v. Nagammal (2). With reference 
to this decision Lord Watson observed :— 


There are two substantia reasons why it ought 
not to be followed as an authority. In the first 
placs, it appears to their Lordships that the learned 
Judges of the High Court of Madras were not justified 
in importicg into the eonstruction of a Hindu will 
an extremely technical rule of English conveyancing. 
The principle of joint tenancy appears to be unknown 
to Hindu Law, except in the case of co-parcenary 
between the members of an undivided family. Inthe 
second place, the learned Judges misapprehended 
the law of England, because it is clear, according 
to that law, that a conveyance, or an agreement to 
convey his or her personal interest by one of the 
joint tenants, operates as severance. 

In their Lordehips’ opinion this is a clear 
ruling that the principle of joint tenancy is 
unknown to Hindu Law except in the case 
of the joint property of an undivided 
Hindu family governed by the Mitakshara 
Law which under that law passed by sur- 
vivorship. A 

There could therefore be no question of 
these grants creating a joint tenancy as 
opposed to a tenancy-in-common, even if 
according to English law the terms of these 
instruments admitted of such a construc- 
tion. 

As to the question whether these granta 
were made to these two brothers severally 
or as members of a joint family, that depends 
on the intention of the donor as expressed 
in the grants. Prima facie a gift to a 
member of 8 joint Hindu family is his 
separate property and will only become 
joint family property when it descends to 
his sons, unlesshe himself has made it joint 
family property by throwing it into the 
common stock. There is nothing in the 
terms of these maintenance grants to these 
two brothers to suggest that the Govern- 
ment intended to make 8 grant toa joint 
family. As regards the first grant, pro- 
perty granted to one of the two brothers and 
his heirs would clearly be taken by him 
as his separate property and the fact that 
this grant was made to the two brothers 
and their heirs is not a sufficient reason for 
placing 2 different construction upon the 
grant or holding that it was intended 
that they should teke as members of a joint 
family. á 

The second grant to the two brothers 
“ their heirs executors administrators and 
assigne in full transferable and proprietary 


(2) LL M. 258. 
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right” and the third grant to them “and 
their heirs, successors and assigns” are ex- 
` pressed in terms even less favourable to the 
defendants’ case. 

Their Lordships, therefore, agres with the 

Chief Court that these grants conferred an 
estate of inheritance on each of the two 
brothers in the subject-matter of the 
grant. - 
- "In their Lordships’ opinion the appeal 
fails and should be dismissed and they will 
humbly advise His Majesty accordingly. 
The appellants will pay the respondent's 
costs, 

A, Appeal dismissed. 

Solicitors for the Appellants :—Messrs. 
Hy, S. L. Polak & Co., 

Solicitors forthe Respondents :—Messre. 
Watkins & Hunter. 


: PRIVY COUNCIL. 
Appeal from The Allahabad High Oourt 
December 15,. 1932. 
Lorn BLANFBBURGH, Loen RUSSELL oF 
KiLLOWEN, Loro MAOMILLAN, Str Joan 
WaALLIS, AND SIR DINGHAH Murua. 
Rai BISHUNATH PRASAD SINGH— 
ABPELLANT 


verTEUs 
Rani OHANDIKA PRASAD KUMARI 
nn AND OTHERS— RESPONDENTS. 

Grants—Construction—‘For your maintenance’ 
significance of—‘Malik mustakil’, meaning of. 

The words ‘for your maintenance’ used in a ‘grant 
of land to a Hindu female do not necessarily mean 
that the grant was tobe limited to a bare right of 
maintenance, but are quite capable of signifying that 
the gift was made for the purpose of enabling the 
grantee to livein comfort. Jogeswar Narain Deo v. 
Ram Chund Dutt (1), referred to. 

The word “malik” alone, unless there is some- 
thing definite to the contrary in the surrounding 
circumstances to qualifiy the meaning of the expres- 
sion, indicates an absolute estate. ‘Malik’ followed by 
the word ‘mustakil’ makes it even stronger. Nau- 
lakht Kunwar v. Jaikishan Singh (2) and Suraj 
Mani v. Rabi Nath Ojha (3), referred to. 

Messrs, L. DeGruyther, K. C., and J. M. 
Parikh, for the Appeilant. 

Messrs. A.M, Dunne, K. C. and Wallach, 
for the Respondents. 

Lord Blanesburgh.—In this case 
many questions were canvassed in the 
Courts in India but all, except one, have 
passed into history. They survive merely 
asan excuse for the over- elaborate and 
bulky record which is before their Lord- 
ships, : Soe 

The one issue which remains effectiva 
concernsa moiety share of & taluga known 
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as Jakhanien inthe Jaunpur District in 
the Province of Agra which by a registered 
deed of gift dated the 16th September, 
i862, was given by Prithipal Singh, the 
head of his family, ` to Musammat Balraj 
Kunwar, his daughter-in-law. The question 
is whether that lady had under the deed 
power to make alienations ofthe property 
giving to the respondents titles which are 
valid after her death. That question has 
been answered in the affirmative by the 
Subordinate Judge of Jaunpur and the 
result is embodied in his decree of the 
21st December, 1921, which on appeal 
was affirmed by a decree of the High 
Court of Judicature at Allahabad, dated 
the 2nd March, 1826. The surviving 
plaintiff claiming under the donor Pirthipal 
Singh whoislong since deceated again 
appeals, 

The deed in question is short and in 
terms simple. Itatrue effect falls to be 
determined by the construction placed - 
upon the following passages from jit, read 
together:— P 

“A moiety share of ‘taluga Jakhania s :.belongs. ` 


Their Lordships find themselves. in 
entire agreement with the learned Judge. 
They are satisfied that his reasoning, 
Bo far as based upon the terms of the 
deed alone, is correct and that his conelu- 
sion is completely justified by authority. 
Nothing said by Mr. de Gruyther or by 
Mr. Parikh for the appellant has weakened 
his judgment in any way, and their Lord- 
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ships might well leave the matter there, 
But as they find further support for the 
learned Judge's conclusion in at least two 
cases cited to the Board, but not specifi- 
cally discussed by him, they think it may 
be not without advantage shortly to refer 
to these now. 

The first is Jogeswar Narain Deo v. 
Ram Chund Dutt (1) and it has a bearing 
upon the feature of the deed of gift here 
to which much importance was attached 
by the appellant. In the deed ss was 
pointed out not only do you find the 
“support and maintenance” of the donee 
recited asthe purposes of the gift but you 
find that expression repeated also in the 
words of disposition, 

Now in Jogeswar Narain Deo v. Ram 
Chund Duit (1) the effect of a disposition 
of a 4 annas share ina certain zemindart 
made by will in favour of the youngest 
wife of the testator and their son was in 
question. 

The words of bequest of the 4 annas 
share were: “I give to you. . . and 
the son born of your womb for your 
maintenance,” succeeded after an interval 
by the following words, attached, by 
construction, to the original gift, “and I 
give to you the power of making aliena- 
tion by sale or gift.” 

Upon these words it was held by the 
Board that the words “for your main- 
tenance,” parcel of the words of gift were 
not sufficient io cut down to life interests 
only the estates taken by the legatees and 
the reason is stated by Lord Watson in 
delivering the judgment of their Lordships 
at page 43*:— 

“It is no doubt true that the gift of the 4 annas 
share of Silda bears to be made to the Rani 
and the appellant ‘for your’maintenance’; but these 
words are quite capable of signifying that the gift 
was made for the purpose of enabling them to 
live in comfort, and do not necessarily mean that 


it-was to be limited to a bare right of main- 
tenance, 


In that case the wider construction 
was assisted and adopted as a result of 
the words conferring upon the legatees a 
power of disposition by sale or gift. 

But here the donee is described in the 
deed as “malik mustakil” and the com- 
prehensive intendment of that expression 
is illustrated in the second of the two 
authorities to which their Lordships think 
it desirable to refer. 

It is the case of Nawalakht Kunwar v. 


aay I, A. 87, 230, 67056 M. L, J. 75;7 Sar. 13 
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Jaikishan Singh (2), whera, as here, a 
Hindu being the full owner of certain 
property made a gift ofitto his daughter- 
in-law, describing the donee to the dead 
as malik mustakil, It appears from the 
argument of Oounsel that the giit wag 
expressed to be for “maintenance” (see 
page 576*, line 13). 

In these circumstances the court pointed 
out that this Board in Surajmaniv Rabi 
Nath Ojha (3)had held that the word “malik” 
alone, unless there was something definite to 
the contrary in the surrounding circumst- 
ances to qualify the meaning of the expres- 
sion indicates: an absolute estate. ‘Here’ 


they go on, “we hava tha word ‘malik’ 
followed by the word ‘mustaki! which 
even makes it stronger.” 

The other indications in this deed 


pointing in the same direction and all 
discussed by Mr. Justice Lindsay lend to 
the words in the present cass a completely 
compelling force. 

Their Lordships accordingly do not 
consider if necessary to go further into 
the authorities, being really well content 
to accept on the whole matter the re- 
TTEN and the conclusion ofthat learned 


ndge. 

In their Lordships' judgment the appeal 
fails and they will humbly advise His 
eee that A be dismissed with costs. 

Appeal dismissed, 

Solicitors for the Appellant :—Messra, 
Hy. S. L. Polak & Co. 

Solicitors for the Respondents,—Measra, 
T, L. Wilson & Co. 

(2) 46 Ind. Oas. 905; 40 A. 575; be L. J, 564. 

1 30 A 84; 5A, L. J. 67; 12 0. W. N, 231; 18 M. 

3, trad Bom. Lek $857 Ó, La J, 13; 3M. L.T 
Li; 85 LA. 17(P. O 
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PRIVY COUNCIL. 
Appeal from the Allahabad High Court, 
December 16, 1932, 
Loen BLANZsBURGH, Lord RESELL OF 
KLLOWaN, Sis Gtoscs LOWNDES AND SIR 
DINSHAH MULLA. 
HANSRAJ GUPTA awp OTHERS — 
APPBLLANTS 
versus 
Tar OF FIOIAL LIQUIDATORS or tug 
i DEHRA DUN MUSSOORIE ELEOTRIG 
TRAMWAY O5. Lro (In Liqurpaties) 
—RESPONBENTS 
Companies Act (VII of 1913), s. 186—Winding-up 
—Claim by liquidator against " contributory—Limita- 
tion—Principles—Article applicable—Claim barred 
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on date of application, whether can be enforced by 
-court—Powers of court under s. 186—‘Money due’, 
‘meaning of—Englishand Indian law—Claim, whe- 
ther suit—Limitation Act (IX of 1908), Sch. I, 
Art. 181, applicability of—S. 8, scope of—Suit’, 
meaning of—Contract Act (IX of 1872), s. 65— 
‘Agreement discovered to be void, interpretation 


The word “ suit” ordinarily means, and apart 
from some context must be taken to mean, a civil 
lg instituted by the presentation of a plaint, 

. 9, col. 1. $ 

An application by the liquidators in the compulsory 
winding-up of a company under s. 186 ofthe 
Companies Act for recovery of money from acon- 
tributory is not a suit within the meaning of s 3, 
Limitation Act. Even if sucha claim against such 
a Oompany could be held by virtue of the explana- 
tion to s. 3, Limitation Act,to be a “Buit instituted” 
there .is nothing in the explanation to justify a similar 
- Toging, i rogard toa claim by such a company. 

. 9, col, 2. 

The explanation to s.3, Limitation Act, is not 
concerned with the question of what isa suit, or is 
to be considered a suit, within s. 3. It assumes the 
existence of asuit which has been instituted by the 
presentation of a plaint, and is concerned only with 
the point of time at which that suit is forthe pur- 

Cs o s. 3to be treated as being instituted. 
à 
_ The latter portion of the explanation only means 
that in the case of a suit against a company which 
is being wound-up by the court, the institution 
of the suit is (for the purposes of s.3) advanced 
also toan earlier date, viz, the date when the 
claim was first sent in to the Official Liquidator. It 
does not extend the meaning of the word ‘suit’ in 
that section so 4s toinclude mere applications in 
winding-up. [ibid.] 

Article 181 only relatesto applications under the 

Code of Civil Procedure, in which case no period 
of limitation has been prescribed for the applica- 
tion.. Even if-that article applies to an application 
under s 186, Companies Act, the period of limitation 
prescribed by that Article is three years from the 
time” when the right to apply accrued, which time 
would be notearlier than the date of the winding- 
up order. [p. 10, col. 1.] , 
. In order thata court may make an order under 
5. 186, Companies Act, against a contributory it is 
necessary that the money claimed by the liquidator 
should have been ‘money due’ at the date of the ap- 
plication, and consequently, the court has no power 
to make an order under that section if the claim is 
such that if the liquidators had onthe date of 
their application under s. 186 instead of proceeding 
in their own name as applicants under s.186, had, 
in pursuance oftheir powers under 8. 
instituted a suit inthe name of the Company by 
the presentation of a plaint, the court must of 
necessity -have dismissed that suit under the Indian 
Limitation Act, 


In considering. the meaning and effect of s. 186, 
Companies Act, three features of the section call for 
notice: (1) It is concerned only with moneys due 
from a contributory, other than money payable by 
virtue of a callin pursuance of the Act. A debtor 
who %s not a contributory is untouched by it. 
Moneys due from him are receverable only by suit 
in the Company's name. (2) It is a section which 
creates a special procedure for obtaining payment 
of moneys ; it isnot a section which purports to 
create a foundation upon which to base a claim for 
payment. It creates no new rights, (3) The power 


179 (a), . 
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of the court to order payment.is discretionary. It 
may refuse to act under the section, leaving the 
liquidator to sue in the name of the Oompany, and 
it will readily take that course in any case in which 
it is made apparent that the respondent under this 
procedure, if continued, would be deprived of some 
defence or answer open to him ina suit for the same 
moneys, [p. 11, col. 1.] 

In a proceeding under s. 186 every objection 8 
just as open to the person sought to be charged as 
it would have been ifa suit had been filed. (2bid.] 


In England the corresponding section does not as 
operate as to deprivea man of a defence to a claim 
made by the liquidator which would have been 
effective against the same claim if brought against 
him by an actionin the Company's nameand the 
position in Indiais the same. Stringer's case (3), 
referred to, Sri Narain v. Liquidator, Union Bank 
of India (4), approved. [ibid.] 

The view that once the winding-up commenced 
there could be no further application of the rule of 
limitation in regard to any debt due to the company 
and not then already time-barred 18 erroneous, 
In this respect there is no analogy between the 
position of a debtor to,and a creditor of, a Com- 
pany in§liquidation. Jagganath Prasad v. United 
Provinces Flour and Oil Mills Company Limited (5), 
distinguished. [p.11, col. 2.] 

In the absence ofspecial circumstances the time 
at which an agreement is discovered to be void 
within the meaning of s. 65,Oontract Act, is the date of 
the agreement, [p. 12, col. 1.] 


Mesere, Lionel Cohen, K. C.,and Wallach, 
for the Appellant. 

Messrs. Pritt, K. C.,and R. Thomas, for 
the Respondent. 

Lord Russell of Killowen —For 
the facts relevant to ihis appeal their Lor- 
dships refer to the judgment which was 
delivered in July last in the 
Privy Council Appeal No, 127 of 
1930, Hansraj Gupta v. N. P, Asthana 139 
Ind. Cas 552(3). The re-argumenf, therein 
foreshadowed, of the Appeal No. 86 «of 
1930, has taken place and their Lordships 
now proceed to consider whether all or 
apy of thethree sums in question in that 
appeal (viz, Rs 27,000, Rs. 35,000 and 
Rs.7 ,703-13 0) are or is recoverable. 

The principal and most difficult points 
turn upon the true construction and efect 
of the Indian Limitation Act, 1908, 
because their Lordships are of opinion 
that. apart from any questions of limita- 
tion, the three sums in question are all 
recovelable by the liquidators, 


This is obviously so as regards the 
Ra. 7,703 130. As regards the other two 
sume, it was contended by the appellants 


that these were not recovorabla upon the 


ground that in each case the sum was 


(1) 139 Ind. Oas. 552; Ind. Rul. (1932) P. O. 291; 
9 0. W. N. 839; A.I R, 1932 P. O, 240; 36 L. W. 
529; (1932) M. W. N. 1141; 63 M.L. J. 859 
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paid as- deposit or earnest to secure the 
due fulfilment of a contract, and that 
since the Company in each case made 
default and failed to carry out the con- 
tract, the executors were entitled to retain 
the moneys. Their Lordships. are unable 
to accept this contention, which depends 
upon a true view of the construction of 
the respective contracts. Suffice it to say 
that, having heard the arguments adduced, 
and ‘having considered the relevant docu- 
ments, their Lordships are of opinion that 
the sums of Rs, 27,000 and Rs. 35,00) were 
not, nor was either of them, paid as a 
deposit or earnest money. They were 
payments in advance or anticipatory pay- 
ments, and nothing else. 

. Their Lordships now proceed to consider 
the questions of .limitatior, the solution 
of which depends, in their view, upon the 
true construction and effect of the Indian 
Limitation Act, 1408, alone. Decisions ia 
relation to Exglish Statutes do not appear 
to be of assistance. 

Tre material section of the Indian Act 
ise. 3 which runs thve :— 

“Subject to the provisions contained in ss. 4 to 
25 ‘(inclusive), every suit instituted, appeal preferred, 
and application made, after the period of limitation 
prescribed therefor by the first Schedule, shall be 
dismissed, although limitation has not been set up as a 
defence 

“Heplanation.—A suit is instituted, in ordinary 


cases, when the plaint is presented to the proper - 


Officer in the case of a pauper, when his applica- 
tion for leave to sue as a pauper is made; and, in 
the case of a claim against a company which is 
being wound up by the court, when the claimant 
first sends in his claim to the Official Liquidator.” 


Unless the appheation which the liquida- 
tors mada on the 26th March, 1.28, was 
a ‘suit instituted” or an “application made,” 
for which ja period of limitation is prescrib- 
ed by the Firet Schedule, no question 
of limitation in regard thereto can 
arise. 


There is no definition of suit in the Act, 
beyond the provision, contained in s. 2, tnat 
unless there is anything repugnant inthe 
subject or context, “uit” does not include 
an appeal or an application. The word 
“suit ordinarily means, aod apart from 
some. context must be taken to meav, a 
civil proceeding instituted by the presenta- 
tion of a plaint, The application of the 
liquidators would not be a suit within a. 
3, if that section stood alone, unaccompani- 
ed by the Explanation, An argument, 
however, was addressed to their Lordships, 
founded upon the Explanation, to this 
effect: That the [Explanation shows by 
its concluding .sentence that a claim 
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against a Company in compulsory liquida- 
tion (even though made by a proceeding 
not instituted by the presentation of a 
plaint) is considered to be a “suit institut- 
ed” within those words in e, 3, and that 
a claim similarly made by or on behalf 
of such a tompany must necessarily, or 
may similarly, be trested sasa “suit insti- 
tuted” within the section, Their Lor- 
dehips are unable to accede to this con- 
tention. Even if such a claim against sucha 
Company could be held by virtue of the 
Explanation to be a ‘‘suit instituted within 
s. 3, there is nothing in the Explanation 
to justify a similar holding in regard to a 
claim by such a Oompany. But their 
Lordships do not accept the view that a 
claim sgainst such a Company (not made 
by a proceeding instituted by the presenta- 
tion of a plaint) is by virtue of the Explana- 
tion to be considered to be a “suit in- 
stituted’ within the section. The Explana- 
tion is not concerned with the question 
of what is a suit, or is to be considered a 
suit, within s. 3. It is addressed to quite a 
different subject-matter. It assumes the 
existence of a suit which has been in- 
stituted by the presentation of a plaint, 
and is concerned only with the point of 
time at which thai suit is for the purpose 
cfs,3 to be treated as being instituted. 
The ordinary rule is stated by the Explana- 
tion to be that the suit is instituted 
when the plaint is presented; but to this 
two exceptions are prescribed, viz, (i) in 
the case of asuit by apauper, the time 
at which that suit is (for the purposes of 
s. 3) instituted, is to be taken as an earlier 
date, viz, the date when the application 
for leave to sue as a pauper was made; 
and (2) in the case ofa suit against a 
company which is being wound up by 
the Court, the institution of the suit is 
(for the purposes of s. 3) advanced also to 
an earlier date, viz.,the date when the claim 
was first sent in to the Official Liquidator. 
Their Lordships are unable to find in an 
Explanation, which on its face only deals 
with the point of time at which suits are 
instituted within the meaning of s. 3, any 
sufficient justification for extending the 
meaning of the word suit in that 
section, 

The application by the liquidators can- 
not therefore be dismissed as being & ‘suit 
instituted” siter the presc:ibed period of 
limitation. 

The application of the liquidators must 
therefore be treated as an “application 
made” under e, 3; and the next enquiry 
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‘must be whether. any period of limitation 
is “prescribed therefor bythe First 
Schedule” to the Indian Limitation Act, 
Tt is common ground that the only Article 
in that schedule which could apply to 
such an application is Art. 181: but 
a series of authorities commencing with 
Bai Manekbat v. Manekji Kavasji (2) has 
taken the view that Art. 181 only 
relates to applications under the Oode of 
Civil Procedure, in which case no psriod 
of limitation bas been prescribed for the 
application, But even if Art, 181 does 
apply to it, the period of limitation pre 
seribed by that Article is three years 
from the time when the right to apply 
accrued, which time would be not earlier 
than the date of the winding-up order, the 
26th March, 1926. The application of the 
liquidators was made on "the 26th March, 
1928, well within the three years. The 
result ia that from either point of view 
the application by the liquidators, if 
otherwise properly made under and within 
the provisions of s. 186 of the Indian 
Companies Act is not one which must be 
dismissed by reason of s. 3 of the 
Indian Limitation Act. It is either an 
application made within time, or it is an 
application made for which no period of 
limitation is prescribed. The case may 
be a case omissus. If it be so, then it is for 
others than their Lordships to remedy the 
defect, 

There is, however, another aspect of the 
case in which the last mentioned Act 
plays & most important part, and that is 
in considering whether the three sums 
which the liquidators seek by their 
application to recover from the appellants 
were at the date of that application 
“money due” within the meaning ofe, 
186. If they were not, then the section 
had no application and the Court would 
have had no power to make the order 
which it made. 

From this point of view it is necessary 
to treat the three items separately, for the 
purpose of seeing whether if on the 26th 
March, 1928, the liquidators acting under 
the powers conferred upon them by s. 179 
(a) of the Indian Oompanies Act had in 
the name of the company instituted a 
suit against the testator’s executors for 
the yecovery of any of those items, that 
suit would of necessity have bean dismissed 
y reason of the Indian Limitation 

ct, 

As regards the Re, 


30,0/0, this sum, 
(2)7 B. 213, 
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whether paid under a void agraement with 
the company, or paid without the com- 
pany’s knowledge or authority, was (subject 
to apoint to ba mentioned later) im- 
mediately after payment, recoverable by 
the company as money hal and recsived, 
In other words, it was repayable on the 
13th September, 1922. Tae period within 
which a suit by the company to recover 
the amount would have to be instituted is, 
under Art. 62 of the Firat Schedule, three 
years. The debt was accordingly time- 
barred both before the date of the winding- 
up order (26th March, 1926) and before the 
26th March, 1928. 

In regard to the item Ra 27,000, the 
company could have recovered this by a 
suit instituted before the expiry of the 
period of three years named in Art. 
51 in the First Schedule, a period which in 
their Lordships’ view began to run on the 
Ist July, 1923, when the second shipment 
of goods fellto be delivered under the 
relevant contract. This debt was ac- 
cordingly not time-barred by suit at the 
date of the winding-up order but was so 
time-barred when the liquidators made 
their application under e. 186. 

In regard to the item Rs. 7703—13—10, 
balance of account, a suit by the company 
to recover it would fall within Article 85 
of the First Schedule and would haveto be 
dismissed if not inetituted within three 
years of the 3let March, 1924, being the 
end of the last accounting year on which 
the last item admitted or proved was 
entered in the account, This item is in 
the same situation for the matter now 
under consideration as is the second 
item. The important feature for this pur- 
pose isthe fact that all three items were 
statute-barred by suit when the liquidatora 
made their application under s. 186. If on 
the 26th March, 1928, the liquidators, 
instead of proceeding in their own name 
as applicants under s. 186, had in pursu- 
ance of their powers under 8, 179 (a) already 
referred to instituted a suit in the name 
of the company by the presentation of a 
plaint, the Court must of necessity have 
dismissed that suit under the Indian 
Limiiation Act, 

Now, in considering the meaning and 
effect of s. 186it is impossible to overlook 
the fact that it is verbatim identical with 
the corresponding section in the legisla- 
tion of this country, a section which dateg 
bask some 70 years to 1862, and which has 
appsared in our company legislation ever 
since, It is therefore a section with an 
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ancestral history, Three features of the 
section call for notice: (1) It is concerned 
only with moneysdue from a contributory, 
other than money payable by virtue of a 
call in pursuance of the Act. A debtor who 
is nota contributory is untouched ‘by it. 
Moneys due from him are recoverable only 
by suit in the company's name. (2) Itis a 
a section which creates a special procedure 
for obtaining payment of moneys; it is not 
a section which purports to create a foun- 
dation upon which to base a elaim for 
payment, It creates no new rights, (3) 
The power of the court to order payment is 
discretionary. Itmay refuse to act under 
the section, leaving the liquidator to sue 
in the name of the company, ani it will 
readily take that course in any casein which 
it is made apparent that the respondent 
under this procedure, if continued, would 
be deprived of some defence or answer 
open to him in a suit for the same moneys. 

The olds. 101 of the English Act of 1862 
has ever since 1866 been judicially inter- 
preted andgadministered infaccordance with 
the views expressed in Stringer's case (3) 
viz, that the section is one which provides 
summary proceedings against debtor-con- 
tributories to avoid proceedings in different 
courts and to permit a single proceeding 
in the winding-up Oourt—but “In those 
summary proceedings every objection is 
just as.open to the parson sought to- be 
charged as it would have been if a bill had 
been filed: Stringer’s case (3). 

In this country it is difficult to conceive 
acase in which, so far as limitation is 
concerned, the section should so` operate 
as to deprivea man of a defence toa claim 
made by the liquidator which would have 
been effective against the same claim if 
brought against him by an action in the 
company’s name, 

Whether, in view of the particular terms 
of the Indian Limitation Act already refer- 
red to, suck a case could happen in India 


depends upon the meaning to be 
attributed to the words in the 
section “any money due from him 


or from the estate of the person whom 
he represents tothe Company.” And their 
Lordships are satisfied that the position in 
this respect is, in Indie, the same as in 
this country, for the reason that in view 
of the place and context in which these 
words are found, they must be confined in 
their Lordships’ judgment to money due 
and recoverable in a suit by the company, 


(3) (1877) 4 Oh, 475 at pa 484; 20,L, T. 502; 17 W, 
R, 654, | 
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and they do not includeany moneys which 
at the date of the application under the 
section could not have been so recovered. 

Their Lordships are glad to find that this 
view has already prevailed in Indias. In 
the case of Sri Narain v. Liquidator, Union 
Bank of India (4) it was heid that a debt 
time-barred (and therefore unenforceable 
in a suit) could not be enforced by a sum- 
mary order under s, 186, on the ground 
that the section does not create new liabili- 
ties or confer new rights, but merely creates 
asummary procedure for enforcing existing 
liabilities, It is true that so far as can be 
gathered from the report it would seem 
probable that the debt there in question 
had become time-barred before the liquida~ 
tion began, but the decision is not based 
upon that fact but upon a view of the 
section coinciding with the views expressed 
long ago in Stringer’s case (3), 
` The learned Judges, in the present case, 
took the erroneous view that oncə the wind- 
ing up commenced there could be no 
further application of the rule of limitation 
in regard to any debt due to the company 
and not then already time-barrad. Their 
Lordships know of no jastification for this 
view. In this respect there is no analogy 
between the position of a debtor to, and a 
creditor of, aco>mpany in liquidation, 

The learned Judges also considered that 
Sri Narain v. Liquidator, Union Bank 
of India (4) was in conflict with a 
decision in the Allahabad Oourt, Jagganath 


Prasad v. United Provinces Flour and 
Oil Mills Company, Limited (5). This 
however, is a misconception, ‘ne last- 


mentioned cess had no relation to s. 186. 
It was a case relating to money due on 
shares in the company which was in 
liquidation, the liability for which on a 
winding up becamea statutory liability 
unders. 156 of the indian Oompanies 
Act, 1913. 

In their Lordships’ opinion the case of 
Sri Narain v. Liquidator, Union Bank of 
India (4) was rightly decided and accor- 
dingly there was no power in the court 
under s. 186 to order payment to the 
liquidators of any of the three items in 
question. 

The liquidators made anew submission 
upon the occasion of the re-argument in 
regard tothe sum Rs, 35,000. They claimed 
that under e. 65 of the Indian Contract 
Act (IX of 1872) they oaly became entitled 

(4) 74 Ind. Cas. 600; 4 Lah. 109; 5 Lah, L. J. 
569; A. I. R. 1924 Lah, 53. 

(5) 35 Ind, Cas. 159; 38 A. 347; 14 A. L. J. 
349, 
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to recover the Rs. 35,000 when the agree- 
ment under which it was paid was disco- 
vered to be void, and that this discovery 
was not made until the litigation which 
culminated in the judgment of the l4ih 
May, 1429, só that this right never became 
time-barred. Their Lordships cannot 
accede to this contention. ln the absenze 
of special circumstances (and none exist 
here) the time at which an agreement is 
discovered to bə void within the meaning of 
6, 65 is the data of the agreement, viz, 
the 13th September, 1¥22: see Annada 
Mehan Ray v. Gour Mohan Mullick (v). 

Their Lordships are of opinion that this 
appeal should be allowed and that the 
decree of the .4th May, 1929, should be set 
aside and that in lieu thereof a decree 
should be made dismissing the application 
of the liquidators with costa; and they will 
humbly advise His Majesty accordingly. 
The respondents must pay the appellante’ 
costs of this appeal. 

A. Appeal allowed. 

Solicitors for the Appellant:—Messrs, 
W. W. Box & Co. 

Solictors for the Respondents:—Messrs. 
Carden Smith £ Ross. 

(6) 74 Ind. Oas. 499; 50 I. A. 239; 21 A. L. J. 718; 

P. L. T. 609; A.I. R. 1923 P. O. 189; (1923) M. 
W. N. 803; 45 M. L.J. 617; 25 Bom. L. R. 1269; 33 
M. L. T. 365; 50 O. 229: 28,0, W. N. 713;400. L. 
J: 10 1P. O.) 


RANGOON HIGA COURT. 
Special Second Oivil Appeal No, 159 
of 1932, 

November 18, 1932. 
DUNELEY, J. 

LEON GON KYU— APPALLANT 
versus 

MAUNG MAUNG GYI 4ND ancTHEs— 

RESPONDENTS. 

Deeds—Construction— Discrepancy between area and 
boundaries—Rule of falsa demonstratio—Transfer 
of land—Buildings, whether pass to transferee— 
Transfer of Property Act (IV of 1882), s. 8. 

A mere mis-statement of the area of land sought 
to be conveyed is not to be regarded as anything 
more than a “false demonstration,” if the space 
to be conveyed is precisely defined by beundaries 
Virjwandas Madhavdas v. Mohammad Ali Khan 
Ibrahim Khan (1) and Durga Prasad Singh v. 
Rahendra Narayan Bagchi (2), referred to, 

Unless a different intention is expressed or neces- 
sarily implied, a transfer of immovable property 
passes forthwith to 
attached to the land 
situated therein. , 

Second Civil Appeal against the judg- 
ment in Civil Appeal Appeal No. 12 of 
1932, of the District Oourt, Akyab, dated 


including the buildings 


the transferee all things. 


142 I, 6. 


the 12th April, 1932, arising out of Oivil 
Regular No. 50 of 1931, of the Sab-Divisional 
Court, . Akyab, dated the 23rd December, 
1931. 

Mr. A. H. Paul, for the Appellant. 

Mr. U Ze Ya, for the Respondent 

Judgment.—The plaintiff-appella nt 
sued as owner for the ejectment of the 
defendents-respondents from a site of land 
and the building standiag thereon, basing 
her title upon a registered deed of gift. 

The only point which has been argued 
in this appeal is in regard to the interpreta- 
tion of this deed. 

The operative part of the deed of gift 
is contained in the schedule, item No, 1 of 
which is as follows: i 

“A piece of lend situated in Mawli Block, Myoma 
Oirele, Akyab Town, being Holding No. 16 of 
1924-1925, bounded on the Bast by Main Road, 
West by Government vacant land, Nerth by Lee 
Loon's shop, South by Umbrella Street, measuring 
61 feet in lengthand 80 feet in breadth with a 
pucca double-storeyed building standing thereon 
‘and all the furniture and shop goods containing 


therein.” 
This deed of gift was executed in 1929, 


In the next year Holding No. 16 was divid- 
ed by the Revenue Authorities and has since 
appeared in the Revenue mapa as two 
buildings No. 16-A and No. 16 B, Admit- 
tedly there are snd during all material 
times, always have been two buildings upon 
Holding No. 16,—one is now situated on 
Po Ing No. 16 A and one on Holding No. 
16 B. 

The operative part of the deed_purporte 
to convey the whole of Haldiag No. 16, and 
if that interpretation of the deed is accept- 
ed, then, admittedly, the plaintifi-appellant 
must succeed. 


The only matters appearing in the opera: 
tive part of the deed, or, for that matter, in 


‘the preamble, in favour of the interprata- 


tion of the defendants respondents, namely, 
that the intention was to convey the present 
Holding No. 16 B only, ate that in the 
operative part tha length of the ‘land 
purported to bs conveyed is mextioned as 
being 61 feet, whereas in atual fact tha 
to‘al length of Holding No. 16 is 138 fest, 
and that both in the operative part and in 
the preamble the deed speaks of a single 
building, whereas there is one building on 
Holding No. 16 A and one building on Hold- 
ing No. 16-B. i 
Mr. Ohoudhury, who drafted this deed- of 
gift, has atated that the instructions given 
to him by the donor were to convey the,whols 
of Holding No. 16. h 
The first respondent himself has admit ~ ° 


1933 
ted in evidence that the two buildings are 
practically contiguous, there being only a 
space of six feet between them, and, there- 
fore, the error of speaking of a single build- 
ing loses much of its importance in the 
face of this admission, Moreover, he has 
also admitted that the only shopin either 
of these buildings is in the building 


situated on Holding No, 18-A, and yet both’ 


the operative part of the deed and the 
preamble thereto speak of the conveyance 
of shop goode, ` 

The boundaries of the land to be con- 
veyed are mentioned with particular ex- 
actnees in the schedule, namely, on the 
East by Main Road, on the West by Govern- 
ment vacant land, on the North by Lee 
Loon’s shop and on the south by Umbrella 
Street. ‘hese boundaries are the bounda- 
ries of the whole Holding No, 16 and 
not of the part thereof No. 16 B which 
the defendants-respondents assert was the 
only portion conveyed by this deed of gift. 


Consequently, as regards the land iteelf, 


the only ambiguity appearing in the docu- 
ment is the statement of lengtb, the bound- 
aries themselves presenting no ambiguity 
whatever, A mere mis-statement of the area 
of land eought to be conveyed is not to 
be regarded as anything more than a 
“false demonetration.” if the space to be 
conveyed is precisely defined by bounda- 
ries thestatement of its measurement may 
be treated asurplusage and of no conse- 
quence, See on this point Virjivandas 
Madhavdas yv, Mohammad Ali Khan Ibrahim 
Khan (i) and Durga Prasad Singh v. 
Mahendra Narayan Bagchi (2). 

Section 8 of the Transfer of Property 
Act lays down the well known principle 
that, unless a different 
pressed or necessarily implied a transfer 
of immovable property passes forthwith 
to the transferee all things attached to 
the land. The presumption, therefore, is 
that, asthe whole of Holding No. 16 was 
transferred by this deed of gift, then both 
buildings situated thereon were trenefer- 
red also, This presumption has not been 
rebutted by the defendants-respondents, 

This appeal, therefore, succeeds and 
the decree of the Sub-divisional Court is 
restored, the plaintiff-appellant obtaining 
her costs againstithe defendants-respondents 
throughout. 


A. ‘Appeal allowed, 

(1) 5 B. 208, 

(2) 21 Ind. Gas, 750: 40 1, A. 223; 18 O. W.N. 66; 
(1914) M. W. N. 1; 15 M. L. T. 68; 19 Or.L, J. 95; 26 
AL. L. J. 25; 16 Bom, L, R. 42; 41 O; 493 (P.O h 
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LAHORE HIGH COURT. 
First Oivil Appeal No. 1467 of 1927. 
January 26, 1933, 

Appison AND Agua Harpag, JJ, 
KHAZAN SINGH 4ND anorgen— 
PLAINTIFFS— APPELLANTS 
versus 
Musammat LAOHHMI AND orwpra— 
DEFENDANTS—RE:PONDENTS. 

Sikhism—Conversion to Sikhism from Muhammada- 
nism—HEssentials—Mere declaration of faith, whether 
suffictent—Evidence Act (I of 1872) s. 90—Ancient 
document—Admission by trial Court—Interference in 
TEVIStON. 

Sikhism being a proselytising religion,a Muham- 
madan woman can become a Sikhni by a mere decla- 
ration{of faith without going through any other cere- 
mony, Dalip Kaur v. Fatti (1), relied on. [p. 15, col. 2. 

When a document has once been admitted in evi- 
dence under s. 90 of the Evidence Act by the 
trial Court, the Appellate Court is, as a rule, slow in 
interfering with the discretion exercised by the trial 
Judge in admitting the document anditis only in 
those rare cases when that discretion has been, on 
the face of it, perversely exercised that an Appellate 
Oourt would set aside the finding of the J udge of the 
trial Oourt and eliminate the document from conside- 
ration in the stage ofappeal. [p. 14 col. 2.4 

First « ivil appeal from the decree of the 
Senior Subordinate Judge, Sialkot, dated 
the 16th March, 1927, 

Messrs. Jagan Nath Aggarwal, J.L. K apur 
and Gurcharan Singh, for the Appellants, 

Messrs. Mehr Chand Mahajan and Moham. 
mad Amin, for the Respondents, 

Agha Haidar, J,—This appeal arises 
out of a suit for a declaration that the 
will dated the 76th October, 1925, and 
registered on the 30th October, 1925, ex- 
ecuted by one Gurdit Singh in favour of 
Musammat Lachhmi would not affect the 
rights of succession of the plaintiffs and 
defendants Nos. 2 and 3, and that 
the said will may be cancelled by the 
court and a decree granted in favour of 
the plaintiffs against defendant No, 1, 
Musammat Lachhmi, declaring that the 
plaintiffs and defendants Nos, 2 and 3 ara 
heirs to, and owners of, allithe lands and 
houses lefi by the said Gurdit Singh on 
his demise. The Senior Subordinate J udge, 
Sialkot, dismissed the plaintiffs’ suit. 
The plaintifs have now come up to this 
Court in appeal. 

The case for the plaintiffs may be briefly 
summarised as follows :—Gurdit Singh was 
one cf five brothers, the others being Khazan 
Singh plaintiff No. 1, Ram Singh defend- 
ant No. 2, and Mit Singh defendang No, 3. 
Shiv Dev Singh, pleiatiff No, 2, is the son 
of Sahib Singh, deceased, the fourth brother 
of Gurdit Singh. Gurdit Singh whose prop- 
erty is the subject-matter of diępute in the 


present case, died on the 11th January, 1926,’ 
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On the 26th. October, 1925, he executed a will 
in respect of his ancestral as well as self- 
acquired property in favour of Musammat 
Lachhmi, defendant No. 1, whom he 
described in the willas his lawful wife. 
The plaintifis alleged that Musammat 
Lachhmi wasa mirasan woman and, being 
stilla Muhammadan, Gurdit Singh could 
not have legally married her, and that, 
according to the castom prevailing among 
the Sikh Jats, the socalled marriage 
between Gurdit Singh and Musammat 
Lachhmi was nota legal union. On these 
allegations they prayed that the will may 
be declared null and void and other reliefs 
asked by them may be granted. 

Musammat Lechhmi, defendant No. 1, 
pleaded that she was a Muhammadan by 
birth but that she embraced Sikhism 32-or 
34 years ago, when Gurdit Singh married 
her, that the will dated the 26th October, 
1925, executed by him in her favour was in 
every respect a valid document and that, 
according to law, Gurdit Singh could 
marry her on her abjuring the Muham- 
madan religion and embracing Sikhism. 

A number of issues were struck by the 
Senior Subordinate Judge, but the case 
has really been decided on issue No. 4 


which runs as follows :— 
“Was Musammat Lachhmi the valid wife of 


Gurdit Singh deceased. ?’ 

A number of witnesees were examined 
in the case on Lehalf of the parties and I 
shall discuss their evidence presently; but, 
in my judgment, it would be proper if I 
refer to certain documents which are to be 
found on the printed record, 


The earliest document which has been 
relied upon by the tiial Judge, is the deed 
of divorce dated the 27th June, 1804, 
executed by Thutha mirasi, the former 
husband of Musammat Lachhmi. It is 
clearly recited in this document that Mus. 
mmat Lachhmi was the daughter of one 
Rala Mirasi, that she was married to 
Thutha who divorced her according to the 
Muhammadan Law on receiving asum of 
Rs. 80 from her father by way of compensa- 
tion for the expenses which he had incurred 
at the time of Musammat Lachhmi's mar- 
riage, An objection was taken by the 
Counsel for the appellants that this docu- 
ment was not admissible in evidence as it 
did noteatisfy the requirements of 5.90 of 
the Indian Evidence Act. It was further 
urged that this document was not mentioned 
at the proper time and eaw the light of the 
day only at a late stage in the case, 1 
may point out that these objections had not 
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been taken in the grounds of appealifiled 
inthis Court, although they are fairly full - 
and exhaustive. As a matter of fact, the 
decument was mentioned in the earlier 
stages of the case by the Counsel represent- 
ing Musammat Lachhmi in the lower Court 
where, on the 18th November, 1926, he 
stated that ‘“Lachhbmi [was married to 
Thutha but was divorced on the 27th June, 
1884, as the deed of divorce shows”. There 
cannot be any doubt, therefore, that the 
document had been szen by the Counsel 
appearing for Musammat Lachhmi in the 
trial Court and was not improvised about 
the time of its actual production. We have 
further the evidence of Inayat Ullah, D. 
W. No, 10, the brother of Musammat 
Lachbmiwho produced the deed of divorce 
in court and stated that he had brought 
it from his house. In croge-axamination it 
has been mada clear that he lived in the 
same house with Musammat Lachhmi, his 
sister, sincs the death of Gurdit Singh. 
Ona perusal of this evidence and having 
regard to the statement made by the 
Counsel for Musammat Lachhmi, there 
cannot be any doubt that this document 
was properly admitted in evidence by the 
Senior Subordinate Judge under the pro- 
visions of s. {0 of the Indian Evidence 
Act. It was open to the Oounsel for the’ 
plaintifs in the lower Oourt to cross- 
examine Inayat Ullah on the points which 
usually arise in cases where the benefit of 
8. 90 of the Indian Evidence Act is claimed, 
but the crcss-cxamination is absolutely 
silent on these matters and, in fact, the 
point, which was left somewhat obscure in. 
the examination-in chief, was-clarified in 
crogs-examination by the Oounsel who. 
represented the plaintiff, Furthermore, it 
must be borne in mind that, when a 
document has once been admitted in evidence 
under s. 20 of the Indian Evidencs Act by 
the trial Couri, the Appellate Court is, asa 
rule, slow in interfering wita the discre- 
ticn exercised by the trial Judge in’ 
admitting the document and it is only in 
those rare cases when that discretion has: 
been, on the face of it, perversely exercised 
that an Appellate Oourt would set aside 
the finding of the Judge of the trial Court 
and eliminate the document from considere- 
tion in the stage of appeal. (His Lordship 
referred to certain other documents and. 
continued, Ail these documenta throw a flood 
of revealing light upon the situation, Beve- 
ral of these documents can-be described - 
as almost ancient and they came into 
existence long before the present contro. 
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veray aroze between the parties. As al- 
ready mentioned, it is important te note 
that all the four brothers iwere parties to 
the memorandum of settlement, Ex, D-18, 
and that Mit Singh and Ram Singh at- 
tested the will, Ex. D-?, dated the 14th 
December 1 913, and Ram Singh signed the 
document, Ex, D-4, dated the 29th Decem- 
ber 1922, The conclusion, therefore, so 
far as these documents are concerned, 
seems to be inevitable that Musammat 
Lachhmi, defendant No 1, was the lawful 
wife of Gurdit Singh and had been recog- 
nised assuch by the members of his family. 


A point was taken by the Oounsel for 
the appelilsnts that ro presumption could 
be made as to the lawfulness of the mar- 
riage in view of ths fact that there was no 
eatisfactory evidence on the record to show 
that Musammat Lechhmi embraced Sikh 
religion, Thisis not quite accurate. A 
number of witnesses have stated that Mus- 
ammat Lachhmi had been living as the 
wife of Gurdit Singh and was a Sikhni. 
In fact, we have the evidence of Mihan 
Singh, D. W. No. 2, who deposed that he 
was cent for by Gurdit Singh when the 
latter was posted as a Police Officer at 
Satrah and that in his presence Musammat 
Lachhmi went through the usual ritual 
by which she was admitted into the fold 
of Sikhism. Mihan Singh is a man of 
some position. He is a sufedposh and was 
President of the Narowal Municipal Oom- 
mittee for seven yearaand a member of the 
District Board for nine years. He is a 
voter for the Oouncil of State and owns 
five squares oflandinthe Oolony and 


1200 kanals of land in Narowal and pays 


Government revenues tothe extent of Ks, 
4,000 ayear. Nothing has been brought 
out in his crcss-examination to show that 
he was a witness on whose testimony no 
reliance could be placed. And although 
the Senior Subordinate Judge has not 
relied upon hie evidence, in my judgment 
he is a witness whose evidence should be 
accepted, There aretwoother witnesses 
Ala Singh, D. W. No. 3 and Asa SinghD 
W, No.4 who, eccording to Mihan Singh 
D. W. No. 2, accompanied him when the 
latter went from Narowal to Satrah at the 
invitation of Gurdit Singh in order to 
be present at his marriage with Mussammat 
Lachhmi. These witnesses say that Mus- 
ammat Lachhmi was not married in their 
presence but they state that Mussammat 
Lachbmi lived with Gurdit Singh as his 
wife, Ala Singh D..W. No. 3, goes further 
and states that Mussammaj Lachhmi had 
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been visiting the Gurdwara and that since 
the day she came to live in the house of 
Gurdit Singh she had been a Sikhni. i 
appears that these withessss were anxious 
somehow or other to help the plaintifs to 


some extent, but atthe sams time they 
have given evidence supporting the case 
for defendant No,lin other important 


particulars, In any case even if the testi- 
mony of these two witnesses is discarded 
the statement of Mihan Singh is in every 
way reliable and in my judgment he hes 
been able to prove that Musammat Lach- 
hmi embraced Sikhism by performing the 
proper rites and that she had been validly 
Wa to Gurdit Singh. 
ikhism isa proselytizing religio 

we have the the anthority of the ake 
Dalip Kaur v. latti (1), where itis laid 
down thata Mussalman woman could be- 
come & Sikhni by a mere declaration of 
faith and that inthe case of a woman em~ 
bracing Sikhism noother caremony was 
neceseary. This case has been relied on by 
the Counsel for the respondent as a cort 
of alternative argument so that, in case 
the evidence of Mihan Singh as to the 
actual conversion of Musammat Lachhmi 
with the usual ceremonial, is not accepted 
the question of herconversion to Sikhism 
ought not to present any difficulty as it 
was & simple affair and could be brought 
about by a mere declaration, for which even 
little evidence was necessary. 

There is another way of looking at the’ 
present cass. There ia a volume of evidence 
on the record which shows that Musam. 
mat Lachhmi ever sihce she came to live 
with Gurdit Singh, had been moving in 
the local Sikh society and had been treat. 
ed by the members of the brotherhood ag 
the wife of Gurdit Singh. Now, if Mus-- 
ammat Lechhmi had been a mere concubine 
it is extremely unlikely that respectable | 
people of the brotherhood would allow her 
to aesociate with their women folk on 
terms of sccial equality. There is evidence - 
on the record that Musammat Lachhmi 
had officiated on ceremonial occasions in 
distributing the food among the guests and 
members of the brotherhood. All these 
circumstances sirongly indicate that Mug- 
ammat Lachhmi had become a Sikhni and 
on being married to Gurdit Singh, was 
treated throughout the period she ehad 
been living with him as his lawfully wedded, 
wife. The conclusion, therefore, is obvious 
that Musammat Lachhmi started life as a 


Mussalman, that sbe was married to Thuth 
(1) 18 Ind, Gas. 930; 99 P, R.1913: cin 
100 P, L. R. 1923, sen ae de Me Reg, 
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who divorced her in 1894, and that on ba: 
ing converted toSikhism she was married 
to Gurdit Singh according to Sikh rites and 
ever since lived with him as his wife. 

Iú my judgment the decision of the 
Senior Subordinate Judge dismissing the 
plaintiff's suit is correct, and I would dis- 
mias with costs the appeal preferred by 
the plaintiffs. 
` Addison, J.—I agree. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 823 of 1929, 
April 10, 1932. 
Kine, J. 
JAGNARAIN PANDE AND ANoTHER— 
APPLIGANT3 
vers”s 
BADAL AND ANCGTAER— OPPOSITE PARTIFS. 
Court Fees Act (VII of 1870), ss. 18, 19 cl. (xx)—Ap- 
plication for refund of court-fee— Whether chargeable 


with court-fee. 
. An application for refund of court-fee under s. 13, 


Court Fees Act, is covered by 's. 19, cl. (xæ) there- 
of, andhence no fee is chargeable on such an ap- 
plication. Haridasi Debi v. Gopeshwar Pyne (1), 
distinguished. ' 

Mr, A. P. Bagchi, for the Applicante. 

Judgment.—Tuis isa reference under 
s. 5of the Court Fees Ac*, 1870, and 
the question raised is whether an ap- 
plication under s. 13 of the Act, for refund 
of court-feer, is chargeable with a court-fee, 

The application in question was made 
to the High Court which passed the remand 
order in consequence of which the refund 
is claimed. Under Sch. II, Art: 1 (d) 
a court-fee of Rs, 2 is chargesble upon 
every application (not. otherwise specially 
provided for, when presented to a High 
Oourt, unless some ground for exemption 
js established. 


The, applicant claims exemption under. 


B. 19, cl. (zx). This lays down that no fee 
is chargeable upon an “application for the 
paymert of money due by Government to the 
applicant.” Prima facie this clause is applic- 
able to the facts of this case. Thecourt-fee 
was creditedsto Government. If the court fee 
is refundable under. s. 13 (which is 
mandatory and not discretionary in its 
terms) then i think it must be held that 
the money claimed isdue by Government 
to the applicant, and an application for 
the payment of such monsy is covered by 
S, 19 (xa). | i 

It is admitted that the practice of this 
court before 1927 was to charge no court- 
feo .on applications for the refund -of 
pourt- fece, . The ‘Taxing Officer. reliéé upon 
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N/a. g'e 
i P 47 -Ind, Qas; 619; 
7. Oal; 599, 
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notification No. 
O 276/X-530-1827s for holding that the pre- 
vious practice was wrong. That notifica- 
tion modified the court fee prescribed in 
Sch. II, Art, 1 (d) in respect of applica- 
tions to the High Oourt for payment of 
deposits. Instead of a fixed fee of Rs, 2 
being payable cn every such application, 
the notification laid down a graduated 
scale of feer, starting with 2 annas, accord- 
ing to the amount of the deposit, This 
notification does no doubt show that 
court fees are chargeable on applications 
for psyment of deposits made by parties 
to civil suits. It has also been expressly 
held in Haridasi Debi v. Gopeshwar Pyne 
(1) that an application for the refund of 
a depcsit, for costs of the preparation of 
a paper-book of a Privy Council Appeal, 
is chargeable with a court-fee. In my 
opinion neither the notification nor the 
ruling are in point, The repayment ofa 
deposit is very different from the refuad 
of court-fee, The money paid fora court: 
fee is paid to Government ‘outright. 
If the money is refundable under e. 13 
the money is due by Government. Toe 
incidents of deposits made by parties in 
civil suits are quite different. I think 
it is only through a misunderstanding 
that the notification has been taken to 
mean that court fees are chargeable on 
application for the refund of court-fees 
and the previous practice has accordingly 
been changed. The language of s. 13 
supports the view that no court fees are 
chergeable on applications for refund under 
thet section. It is laid down that “the full 
amount of fee” is to be paid, In the 
present case the applicant claims a 
refund of Rs. 3-12. If he has to pay a 
fee of Rs. 2 in order to claim Rs. 3-12-0 
1 do not think he can properly be said’ 
to recover “the full amount of fee.” If 
the sum claimed is less than Rs. 2 as it 
might be, it seems absurd to require 
the applicant to pay a further court fee 
exceeding the amount claimed, If the 
Act required such applications to be 
charged with court fees, I think Govern- 
ment would certainly have introduced a 
graduated scale of fees(as it has once in 
the case of deposite) in order to avoid the 
absurdity of charging Rs. 20n an appli- 
cation for the refund of sums less than Rs. 2, 
la my opinion 8. 19, cl. (xx) covers the 
case and no fee is chargeable on the ap-' 
plication, 
-~ Order accordingly, ` 
27. OW, N-G46; “A. IR, 1923" 
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MADRAS HIGH COURT. 
Civil Revision Petition No. 294 of 1932, 
October 25, 1932. : 
PAKENHAM WALSE, J. 
MARIAPPAN AND ANOTGER—DEFENDANTS— 
PETITIONERS 


versus 


NALLA SEVUGAN SERVAI—P.aistiFF 
— RESPONDENT. 

Practice—Interrogatories— Party on whom burden 
of proof lies—Right to issue interrogatories., 

A defendant upon whom the onus of proof lies 
cannot escape that onus by laying no evidentiary 
basis for his defence but seeking to get admis- 
sions from the plaintiff by interrogatories; to allow 
interrogatories in such cases would be to open 
the door wide for parties to avoid opening the case 
and taking up the onus of proof which lies on 
them, and to cast it insteadon the other party on 
whom it does not lie. Baijnath Kodia v. Raghunath 
Prasad (1), distinguished. 


Oivil Revision Petition under s. 115 of 
Act V of 1:08 and s. 107 of the Government 
of India Act, praying the High Ooart to 
revise the order of the Court of the District 
Munsif, Ramnad, dated the 15th January, 
1952, and made in 1, A No. 914 of 1931 in 
O, 8 No, 515 of 192y, 

Mr, Watrap S. Subramania Iyer, for the 
Petitioners. 

Mr. S. Krishnaswamy Ayyangar, for the 
Respondent, i 


Judgment.—In this case two suits were 
filed on two promissory notes executed by 
the father of the defendants in favour of 
the plaintiff. The defendants’ father put 
ina written statement alleging want of 
consideration. Issues were framed on lst 
February, 1938. The first defendent ap- 
pears to have died soon after and his minor 
sons were added as legal representatives, 
They filed an’ additional written statement 
and additional issues were framed on 15th 
April, 1930. There were a number of ad- 
journments and there was an ex parte decree 
on 25th October, 1930. This ex parte decree 
was set aside on 15th October, 1931, by the 
District Oourt (0. M. A, No. 18 of 1931); 
The trial was then adjourned to 27th No- 
vember, 1931, and on that day the present 
petitioners, who were.defendants Nos, 2 and 
ö put in an application for issuing certain 
interrogatories to the plaintiff. On this the 
court passed the foliowing order: - 

“I think that on a simple suit on a promissory note, 
the interrogatories sought to be exhibited are irre- 
levant although they may not be so in actual cross- 
examination, I dismiss this petition with costs.” 
Lois Oivil Revision Petition is pat in 
against this order. The onus in this case 
lay entirely onthe defendants and it ap- 
pears to me that they cannot’ escape that 
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onus by laying no evidentiarybasis for their 
defence but seeking to get admissions from 
the plaintiff by interrogatories. The learn- 
ed Advocate for the petitioner quotes 
Baijnath Kodia v. Raghunath Prasad (1). 
But that case is obviously distinguishable 
because the hundi was attacked as forgery 
and the initiel onus of proof lay with the 
plaintiff who, if he did not let in evidence, 
would have had his suit dismissed. This 
appears to me to be entirely different from 
interrogatories by the party on whom the 
onus of prcof entirely rests and who has 
bot attempted to discharge this onus in the 
smellest possible degree. It seems to me 
to allow the interrogatories in this case 
would be to open the door wide for parties 
to avoid opening the case and taking up 
the onus of proof which lies on them, and 
to cast it instead on the other party on 
whom it does not lie. I express no opinion 
as to whether such interrogatories may not 
be issued if the defendants (petitioners) 
make some effort to discharge the onus of 
proof but I consider that they, not having 
let in any evidence, cannot be allowed to 
escape the onus by this method. The pəti- 
tion fails and is cismissed with costs. 
N./A. Petition dismissed, 
(1) 24 Ind, Oas. 765; 41 O. 6. 





TRAVANCOREHIGH COURT. 
Second Civil Appeal No. 720 of 1103. 
September 28, 1932. 

K, PARAMESWARAN PiLLAI AND K., K. OHAKKO 
Jd. 

Q. SANKARAN POTTI—Dzsranpant 
—APPELLAN1 

versus 


NILAKANTA IYER SANKARA RAMA. 
SUBRAMONEY IYER AND orarrs— 
PLAISTIRF3;— RESPONDENTS. 

Practice and procedure—Pro-note, suit on—Defend- 
ant denying consideration—Plaintiff's case based on 
payment of cash  consideration—Pleadings—Court, 
tf can set up new case for  plaintiff—Negotiable 
instruments—Endorsee neither holding in due course 
nor for consideration ~Whether affected by defect in 
endorsers title. 

Plaintiff sued the defendant ona pro-note. Defend- 
ant while admitting the execution of the pro-note 
contended that it was not supported by cash cen- 
sideration, but was executed in consideration of the 
transfer of the good-willof a journal. The plaint- 
iff, however, throughout maintained that he paid 
ready cash as consideration. The trial Court held 
that the note was not supported by cash cons®lera.~ 
tion and dismissed the suit, but the lower Appellate 
Court found that the transfer of the good-will was 
sufficient consideration forthe note and granted a 
decree to the plaintiff. In appeal : moe 

Held, that inthe face of the plaintiff having 
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maintained throughout that the pro-note was sup- 
ported by cash consideration, the lower Appellate 
Court was wrongin giving him a decree on an 


entirely new case made for him bythe court. 


Munnooti Nanga v. Shunmukham (1) and Anant Ram 
v. Bharat National Bank (2), relied on, Umar 
Abdul Rahiman v. Gustadi Muncherji (3); distin- 
guished. 

A plaintiff cannot be permitted to take ad- 
vantage of the defendant's plea and claim relief on 
that basis on the evidence on record as that would 
be springing a surprise on the defendant and 
would seriously prejudice him. [p. 18, col. 


Endorsees ofa pro-note whoare not holders in 
due course ner holders for consideration are 
precluded from contending that they are not 
affected by the defects in title of the endorser. [p. 
20, col. 1 


Secona Civil’ Appeal against an order of 
the District Judge, Nagercoil, in A. 8. No. 
63 of 1102, reversing that of the Munsif, 
Nagercoil, in O. § No. 1331 of 1098. 

Mr. U. Padmanabha Kukillaya, for the 
Appellant.. 

Mr. E. Subramonia Iyer, ior the Respon- 
dent. 


Parameswaran Pillai, 
defendant is ihe special appellant. 

The suit is for recovery of principsl snd 
interest due ona pro- note Ex. A executed 
by the defendant in favour of the Jet plaint- 
iff. ‘The defendant while admitting the 
execution of the pro-note contends that it is 
not supported by cash consideration, that it 
was executed in consideration of the transfer 
of -the goodwill of a Journal called the 
“People's Friend Magazine” of which the let 
plaintiff was the proprietor, but that that 
sale did not come into effect asthe let 
plaintiff continued to conduct the magazine 
and collect the outstanding arrears of sub- 
scriptions ignoring the sale. The plaintiffs 
two and three are endorsees of the note and 
in regard to the endorsement the defendant 
contends it has no consideration. He aleo 
denies that the endorsees-are holders in dus 
course inasmuch asthe endorsement was 
made after the money became due. The 
courts below found concurrently that the 
note was not supported by cash considera- 
tion. The learned Munsif therefore dis. 
missed the suit. The learned Judge below, 
however, found that the transfer of the 
good-will was sufficient consideration for 
the note end granted a decree to the plaint- 
iff in reversal of the primary court’s judg- 
ment, 

I gm of opinion that tke judgment of the 
court below cannot te 
plaintifis’ case throughout was that Ex. A 
was executed by the defendant in considera- 
tion of cash paid by the Istplaintiff to the 
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defendant. In his written statement para. 2 
the defendant clearly stated that no caeh 
wes paid to him under the no'e and in para. 
3 he set cut the circumstances under which 
the note was executed. He states therein 
that he wes forced to execute the note in 
consideration of the transfer of the good 
will cf the “People’s Friend Magazine”. In 
the replication filed by the plaintiffs they 
say in para l: Notiu rokkam panam 
koduthu pratiyodu ezhuthi vangiatha- 
kunnu (the promissory note was taken 
from the defendant after paying ready cash) 
andin para.2 they deny the allegations 
contained in para. 3 of the defendant's 
written statement to the effect that the note 
was executed in consideration of the trans-. 
fer of the good-will of the Journal. In his 
evidence as P. W. No. tL the lst plaintiff 
re-terated bis case that he paid dash under. 
the note and in his cross-examination te 
further deposed that the consideration for 
the note was made up of Rs. 400 due 
to bim under a prior note, Re. 200 
due cn account of the price of 
furniture and paper. belonging to the Ist 
pleintiff which was purchased by defendant 
and Rs. 100 on account of the outstand- 
ing arrears due to the paper the right to 
collect which wss also transferred to the 
defendant alone with the good-will of thé 
magazine. In epite of his having been con- 
fronted with Ex. 1 the letter evidencing the 
transfer of the “People’s Friend Magszine” 
he refused to accept the defendant’s case or 
to amend: his pleadings, In his appeal 
memorandum to the lower Appellate Court 
he persisted in bis case of cash considera: 
tion and did not put forward the present 
case even as. an alternative suggestion,- 
Under these circumstances, the lower Court 
was clearly wrong in giving the plaintif a 
decree on an entirely new case made for 
him by the court. Secundum allegata et 
probata is a well known principle of law. 
A party can recover only in his action 
according to hia claim as stated and proved, 
Following this maxim this court. held in 
Munnooti Nanga v. Shunmukham (1): 

“that a plaintiff cannot be permitted to take 
advantage of the defendant's plea and claim relief on 
that basis on the evidence on record as that would be 
springing a surprise on the defendant and would 
seriously prejudice him as the question of his liability 


on that basis has not been properly fought out in the 
court below.” 


The authorities bearing on the point have 
been discussed at length in this judgment 
and it is unnecessary for ‘me to go over the 
same ground again, I shall therefore, 


(1) 42 T, L. R. 327; 16 T. L, J, 253, 


tas - 


content myself with referring to only one 
case, Anant Ram v. Bharat National Bank, 
bf Ind. Oas. 638 (2) which,in my opinion,is on 
all fours withthe present case. The facts 
of this ease were these. The Bharat 
National Bank susd one Anantha Ram on a 
pro-note for Rs. 25,000. The defendant 
while admitting the note contended that 
the note had no consideration. His case 
was thas the note wag executed at the 
instance of one Batkatram, the General 
Manager of the Bank, who assured him that 
he would not be made liable on thenote as 
Barkatram had a fized deposit of R». 25,030 
in the Bank which would cover the transac- 
tion. But this was denied bythe Uounsel 
for the Bank who persisted in his conten- 
tion that actual cash was paidon the pro- 
note and that the fixed deposit receipt in the 
name of Barkatram was given for a debt 
already due. The court held thatno cash 
was paid to Anantharam, but the court gave 
a decree on the ground that the considera- 
tion to Anantharam was the fixed deposit 
receipt in favour of Barkatram. On appeal 
it was beld, ; 

'= “that no money was paid to Anantheram as con- 
sideration for the note and as Barkatram had paid no 
money into the Bank in consideration for the fixed 
deposit receipt, the plaintiff's suit should have been 
dismissed and the court was wrong in setting up a 
case for the plaintiff which not only he did not set up 
but which he, through his Counsel, definitely re- 
pudiated,” 

That is exactly the case here. The case 
set up by the defendant on which the lower 
Court was given the decree was not only 
not set up by the plaintiffe, but was 
definitely repudiated by them in the 
replication and in the lst plaintiff's deposi- 
tion as P.W. No. 1. The lower Appellate 
Court, therefore, was not justified in giving 
the plaintiff a decree on sucha case, The 
lower Court relies upon Umar Abdul 
Rahiman v. Gustadi Muncherjt 34 Ind. Oas, 
268 (3) in support of its view, ‘that the plaint- 
iff was entitled to a decree on the ground that 
Ex. I was good consideration for the pro- 
note Ex, A though he did not plead it.’ I 
do not. think that the case supports the 
view taken by the learned Judge. la that 

e i 
A plaintiff brought a suit against the defendant 
fora sum of money due to him as per his account on a 
pro-note dated 7th November 1907, alleging that the 
payment was made om that date, The defendant 
pleaded that he discharged the amount due by a cash 
payment on the 5th November 1907 and the note and 
the entry inthe account were forgeries. It was found 
that note was genuine and was executed for the 

(2) 56 Ind. Oas. 638; 2 Lah. L, J. 809. 

(3) 34 Ind, Cas, 268; 3 L. W. 308; 200. W. N. 
297; (1916) 1M. W. N. 137; 30M. L. J. 444 
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balance of amount entered in the plaintiff's accounts as 
having been received in cash only on 5th November”, 


On these facts, Their Lordships of the 
Privy Oouncil held: 


“the question is in ultimate analysis, one 
of the circumstances and notof law. Inthe case which 
the Board has on the present occasion to consider the 
fundamental questions are whetherthe sum due was 
paid in cash and whether the note was a forgery. * 

a * 


*  * The natural inference from the documents 
and the evidence appear to Their Lordships to be that 
the signature was genuins and that the transaction, 
like the previous transactions, was not a closing of 
this account by the payment of cash, but was a 
liquidation by meansofa fresh note. In the view 
that they take of the evidence, what they have stated 
appears to them to be the proper inference from what 
is established by the evidence,” 


The decision of that caseis thus based 
upon the peculiar circumstances proved 
therein. That case in my opinion has no 
bearing upon the facts of the present. After 
giving the matter my careful consideration 
I am of opinion that the plaintiff cannot be 
allowed to take advantage of the defendant's 
cass as he has not pleaded it and as he 
openly repudiated it. 


It was contended before the lower Oourt 
that the plaintiffs Nos, 2 and 3 were holders 
in cue course and therefore, any defect in 
the title of the Ist plaintiff cannot affect 
their rights to recover on the note. This 
contention was abandoned before this court, 
and another argument was substituted in 
its place, viz, that plaintiffs Nos.2 and 3 
who are hoidera for consideration are 
entitled under s. 42 of the Negotiable 
Instrumente Act to ‘recover the amount 
due on such instrument, from the transferor 
for consideration or any prior party thereto’, 
Tt is contended that the expression that 
‘any prior party thereto’ would include also 
the drawer of the note. No decided. case 
was c ted in support of this contention but 
reliance is placed upon the opinion of 
Bashyam and Adiga expressed at page 197 
of the 4th Edition of their book on 
Negotiable Instruments Act, I have read 
the page carefully and I see nothing there to 
support the case. Butin my opinion it is 
unnecessary to decide this point because 
the plaintiffa two and three have failed to 
prove that they are holders for considera- 
tion. Tne 20d plaintiff is ist plaintiff's 
wife's brother, andthe 3rd plaintiff is Ist 
pleiatifi's mother’s sister's husband, and, 
therefore, both are very near retations of the 
lst plaintif. [tis admitted that no cash 
consideration was paid atthe time of the 
endorsement. But itis contended that they 
are creditors of the lst plaintiff, and that is 
proved by the composition deed Mx, B, Į 
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have read Ex. B carefully and it, far from 
proving the plaintifi’s contention, supports 
the defence, Under Ex. B plaintiffs Nos. 2 
and 3 were constituted the agents of the lst 
plaintiff for collecting his assets and dis- 
tributing the same among his various 
creditors, and it is apparently in that 
capacity that the endorsement was executed 
in favour of plaintiffs Nos, 2 and 3. Second 
plaintiff's nameis not found in the list of 
creditors and though the 3rd plaintifi’s 
name is there, the debt due to him is only a 
small amount of Rs, 275. But even this 
debt has not been proved in thiscase by the 
plaintiff. The plaint note is No. 19 in the 
list of assetato be realised. Plaintifis Nos. 
2 and 3 are, therefore, neither holders in due 
course ncr holders for consideration but are 
merely agents of the Ist plaintiff and, there. 
fore, they are precluded from contending 
that they are not affected by the defecte in 
title of the lst plaintiff. In any view of the 
case, therefore, the decree of the lower Court 
cannot besupported. 

In reversal of the decree of the lower Court, 
I would restore that of the Munsif, but in 
the peculiar circumstances of the case, I 
would make no order for the costs in any of 
the courte, 

Chakko, J.—I agree, 

N. Appeal allowed, 


—— 


LAHORE HIGH COURT. 
Oriminal Appeal No. 1250 of 1932, 
January 13, 1933, 

Aqsa Harpag, J. 
BANTA SLINGH—Oonvietr—ApesLLant 
versus 
EMPEROR— RESPONDENT, 

Criminal trial—Confession—Construction—Must be 
taken as a whole—Self-defence—Burden of proof-~ 
Criminal appeals—Relying on evidence disbelieved 
by trial Court, propriety of. 

Where there is no other evidence to show afirma- 
tively thatany portionof the exculpatory element in 
aconfession is false, the court must accept or reject 
the confession as a whole and cannot accept only the 
inclupatory element while rejecting the exculpatory 
element as inherently incredible. Emperor v. Bal- 
makund (1), followed. 

In a criminal appeal it is not desirable in most cases 
to rely upon the evidence which has been definitely 
disbelieved by the trial Judge for good reasons and 
to try to support the conviction of an accused person 
on such evidence, 

hough asa general rule it is the duty of the accused 
to make out a case of self-defence, the court has to 
look into the facta and circumstances of each 
case, Le 

Uriminal Appeal from an order of the 
Sessions Judge, Lyallpur, dated the 25th 
August, 1932. 


BANTA SINGH V. EMPEROR 
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Mr. M. L. Puri. for the Appellant. 

Mr. Mohammad Amin, for the Govern- 
ment Advocate, for the Crown. 

dJudgment.—Barta Singh, Puren 
Singh and Dalip Singb, all brothers were 
placed before the Seseions Judge, Lyallpur, 
to take their trial on a charge under a, ‘02 
of the Indian Penal Code for having caused 
the death of one Maken Singh. Puran 
Singh and Dalip Singh have been acquitted 
while Bsnta Singh bas been convicted of an 
offence under e. 304-II ofthe Indian Penal 
Code and sentenced to a term of two years’ 
rigorous imprisonment, Banta Singh has 
preferred an appeal to this court through 
his Counse), Mr, Mukand Lal Puri. 

The facts leading up to the incident, 
which resulted in the loss of Mahen Singh's 
life, are given in the judgment of the 
Sessions Judge in detail and need not be 
recapitulated here. According tothe prcge- 
cuticr, on the 8rd June, 1932, there was a 
quarrel ketween Benta Singh on the cne 
side and Mahen Singh deceased on the 
other, each accusing the other of theft. 
The parties came te blows and Mahen 
Singh was assaulted by Banta Singh, 
Puran Singh and Delip Singh and received 
a severeinjury in consequence of which he 
died on the 12th June, 1932. 

The case for the prosecuticn depended on 
the evidence of the three eye-witnesser, 
namely, Lachhman Singh P. W. Ne. 3, 
Saudagar P. W. No, 4 and Sohni P. W. 
No. 5, and also upon the three dying decla- . 
rations made by Mahen Bingb, two on the 
very day on which he received injuries, 
namely, the 3rd June, 1932, and the third 


` on the 5th June, 1932, Now, the learned 


Seesions Judge has definitely disbelieved 
the eye-witnesees and has also refused to 
place implicit reliance upon the dying 
declarations, because in his opinion, Mahen 
Singh while making these declarations 
“not only had an eye to the case that 
might be started against him but as usual 
in such cases implicated two innocent 
pereons.’ He has however convicted the 
appellant because, in his opinion, there 
was a sudden fight between the accused 
end Mahen Singh and therefore it was 
im material to determine in euch acase as 
to which party was the aggressor. He has 
further held thatthe injuries on the person 
of Mahen Singh and Banta Singh show that 
they had {fought on equal footing and that 
ro undue acventegs had been taken by 
Banta Singh who struck one blow only. 

Mr, Mukand Lal Puri contended that, 
after the evidence of the alleged eye- 
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witnesses and the dying declarations had 
been eliminated, there was nothing left on 
the record on which to base the conviction 
of theaccused. He has further contended 
that in the statements made by the accused 
before the Oourts below, while admitting 
that he had given a beating to Mahen 
Singh deceased, the accused had, at the 
same time, pleaded that he had done so in 
self-defence, that under the law this state. 
ment must be taken as a whole and that 
therefore, the accused was entitled to an 
acquittal because he had acted in the exer- 
cise of the right of private defence. I 
questioned the learned Oounsel appearing 
on behalf of the Crown to state on what 
evidence the conviction of the accused 
was based. He frankly admitted that it 
was based upon the statement of the 
accused before the Committing Magistrate 
as well as before the Sessions Judge 
wherein he had admitted that he had 
attacked Mahen Singh. It may bs men- 
tioned here that, according to the medical 
evidence, Banta Singh received three 
incised and one contused wounds and one 
of these incised wounds measuring 24" by 
2", was a terrible gash which cut the left 
nostril from its middle down to the upper 
lip, thus causing a permanent disfigure- 
ment. It wasargued further for the Orown 
that the plea of self-defence finds place in 
the chapter on General Exceptions in the 
Indian Penal Oode and it was therefore the 
duty of the accused to prove and make out 
acase of self-defence before he could rely 
upon it, This argument would be sound 
in many cases, but we have to look into 
the facts and circumstances of each case 
as it comes before the court. In the pre- 
seut case the evidence of the eye-witnesses 
and of the dying declarations, as already 
poiated out, has been wiped out, so to aay, 
by the learned Sessions Jadge. Therefore 
nothing remains on the record to support 
the conviction of the accused except the 
statement which he made before the court. 
There is a Fall Bench decision of the 
Allahabad High Oouri in Emperor v. Bal- 
makund (1), where the learned Judges have 
laid down “that where there is no other 
evidence to show affirmatively that any 
portion of the exculpatory element in the 
confeasion is false, tha court must accapi or 
reject the confession a3 a whole and cannot 
accept only the inclapatory element while 
rejecting the exculpatory element as inhe- 


(1) 129 Ind, Cas. 258; 52 A. 1011; (1930); A. L. J. 
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(1931) All. 130; L, R. 2A, 33 Or. (F.B) 
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rently incredible.” This authority, in my 
humble judgment, contains an excellent 
exposition of the law on the subject and 
clearly supports the contention of the 
learned Counsel for the appellant. Ina 
criminal appeal itis not desirable in most 
cases torely upon the evidence which has 
been definitely disbeliseved by the trial 
Judge for good reasons and to try to sup- 
port the conviction of an accused person 
on such evidence. There may, of course, 
be rare cases when the trial court has with- 
out any reasonable grounds disbelieved 
certain evidence produced on behalfof the 
prosecution, but the present case is not 
such as to lead me to hold that the trial 
Judge had no grounds whatsoever for dis- 
believing the evidence tendered on behalf 
of the prosecution and to affirm the convic- 
tion on the basis of such evidence. The 
result, therefore, is that the statement of 
the accused must be taken as a whole and 
in view of the serious nature of his own 
injuries, it seems to be quite probable that 
he received them at the hands of the 
deceased and that in self-defence he 
eee the injury which ultimately proved 
atal. 

I, therefore, accept the appeal of Banta 
Singh and, setting aside his conviction and 
sentence under s, 304-II of the Indian 


Penal Code, order that he be released 
forthwith, 
A, Conviction set aside. 





MADRAS HIGH COURT. 
Oriminal Revision Oase No, 743 of 
1932 


(Oriminal Revision Petition No. 
693 of 1932), 
October 25, 1932. 
BABDSWELL, J. 
In re P. S. ANANTANARAYANAN— 
PETITIONER. 

Penal Code (Act XLV of 1860), s. 71—Criminal 
Law Amendment Act (XIV of 1908), s. 17 (1)—Ordi- 
nance V of 1982, s. 4—Picketing foreign cloth 
shops —~Conviction under two provisions—Separate 
sentences, legality of. 

Where a person has been charged under s. 17 (1), 
Criminal Law Amendment Act, 1908, for picketing 
foreign cloth shops and under s. 4 of Ordinance 
V of 1932 of molestation in respect of the said 
picketing andhas pen convicted under both the 
sections, itis illegalto award separate seatences in 
respect of sach of the convictions. . 

Petition uader ss. 435 and 439 of the 
Uode of Oriminal Procedure, 13898, and 
s. 107 of the Government of India Act 


praying the High Qourt to revise the judg- 
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ment of the Court of the Joint First Olass 
Magistrate, Chingleput, dated the 14th 
Marcb, 1932, in O. O. No. 24 of 1932 convict- 
ing and sentencing the accused therein P. 8, 
Srinivasan, and P. R. Raguraman. 

Mr. K. S. Jayarama Ayyar for Mr. G. 
Gopalaswami, for the Petitioner. 

“The Public Prosecutor, on behalf of the 
Orown. 

Order.-—This is a petition put in not 
by but on behalf of, two persone, who have 
been convicted by the First Olass Joint 
Magistrate of Ohingleput of offence punish- 
able under s. 17 (1) of the Oriminal Law 
Amendment Act, 1908, and s, 4 of Ordi- 
nance V of 1932. The point taken in this 
petition is that they have in fact been con- 
victed only of one offence that of picketing, 
which can fall equally under s. 17 (1) of 
the Oriminal Law Amendment Act and 
under s, 4 of the Ordinance and that there- 
fore, the Joint Magistrate in awarding them 
separate sentences for the conviction under 
each count has acted illegally with refer- 
ence tos. 71, Indian Penal Code. 

Under s. 17 (1) of the Oriminal Law 
Amendment Act, a person can be punished 
if he is a member of an unlawful associa- 
tion, or for in any way assisting in the ope- 
ration of any such association, By s. 4 cf 
Ordinance V of 1932, which is known as 
the Ordinance for the prevention of moles- 
tation and picketing, a person can be 
punished for molestation, The judgment 
of the Magistrate refers to the two accused 
as Bhaving been respectively President and 
Member of the Taluk Congress Oommittee, 
OConjeevaram and of the District Congress 
Committee of Chingleput; and it has been 
suggested by the learned Public Prosecutor 
that the conviction under the Orimins] 
Law Amendment Act may have been for 
their being members of an unlawful assccie- 
tion which would be 8 separate offence 
from that of picketing. It has been prov- 
ed by evidence that the Taluk and District 
Oongress Oommittees in question have 
been notified by Government as unlawful 
associations. In order to make clear the 
matter the records of the case have been 
sent for and scrutinised. 


The particulars of the accusation stated 
against the first accused have thus been 
set out by the Joint Magistrate: 

“Whereas it appears that you Dr. P, S; Srinivasa 
Iyer being a President of the Taluk and District 
Congress Uommittees of Conjeevaram and Chingleput 
respectively, which have been declared to be un- 
lawful associations by the Government under s. 16 
of the Oriminal Law Amendment Act, 1908 and in 
spite of a warning from the District Magistrate to 
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desist from activities in furtherance of the purposes 
of the said unlawful associations, did, at 12-20 P. m. 
on the 14th March, 1932, in furtherance of the pur- 
poses of the said unlawful associations, picket 
foreign cloth shops at Hodsonpet, Conjeevaram, and 
thereby committed an offence under s. 17 (1) of the 
Criminal Law Améndment Act, 1908; and that you 
by doing the said picketing, committed the offence - 
of molestation as defined in s. 3 of Ordinance V of 
1932 punishable under s. 4 of the said Ordinance; 
show cause why you should not be convicted under 
8. 17 (1) of the Criminal Law Amendment Act, 1908 and 
8. 4 of Ordinance V of 1932, Do you plead 
guilty or not guilty ?” 
The accusation that was read to the 
second accused is just the same as that read 
out to the first accused except that he 
is deseribed. as a member of the Congress 
Committees and not as the President, 


It is true that in both these statements 
of accusatior the fact of the accused being 
either President or member of the Taluk 
end District OCongrees Oommittee is men- 
tioned, but I am satisfied that this is only 
by way of description. This isshown by 
the use of the word “being”. Had they 
been charged with the offence of being 
members of an unlawful association the 
accusation should run “that you were.” 
This, however, is not a case in which one 
hreto decide by a meticulous examination 
of the language that is used, as from what 
fcliows later it is perfectly clear that the 
offence charged under 6. 17 (1) was that of 
picketing foreign cloth shops and that 
the offence charged under the Ordinance 
was that of molestation in the said picket. 
ing. Therefore, under each section alike 
it was the offence of picketing with which 
the two accused were charged. The matter 
is £o very clear that it is hardly necessary 
to mention anything that might make it even 
clearer; but for the sake of emphasis | will 
point cub that what was read by the Joint 
Magistrate to the accused ag to the accusation 
is practically a paraphrase of what is stated 
in the charge-sheet though in the charge- 
sheet in the place of the word ‘being’ we 
have “we are”. The conclusion of what 
appears in the charge sheet shows that the 
charge against the accused was one of 
picketing which is chown es following 
both under the Act and under the Ordi- 
rance, And, again in the First Informa- 
tion Report nothing is menticned atout 
theee accused teing members of an unlaw- 
ful ssecciaticn but it is merely stated tist 
they were guilty of picketing and thereby 
committed cfience onder the Act and under 
the Ordirence, 

Before the Magistrate the first accused 
ceclined to plead either way and go also 
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did the second accused, “that I think I was 
a member of the Taluk Oongress Commit- 
tee only, as far as I remember, and not of 
the District Oongress Committee.” As he 
had already declined to plead itis clear 
that in this statement he was only corrast- 
ing a possible mistake in his description and 
was not replying to tba charge of being a 
member of an unlawful association, which 
charge indeed had not been preferred 
against him, 

I find, then that the two accused hava 
béen found. guilty of one offence and ons 
only, though it is one punishable undec 
two separate provisions of law. The two 
separate sentences therefore cannot stand, 
The convictions are confirmed but the 
seatence of 6 months’ rigorous imprison- 
ment and of fine of Rs. 200 that has baan 
passed for the conviction under s 4 of 
Ordinance V of 1932 is set aside, 1 unde-- 
stand that they have already uadergone 
imprisonment for six months or more. If 
that be the case, and, if they hava no further 
term of imprisonment to undergo in de- 
fault of payment of fine, they must at once 
be released and set at liberty; at any rate 
they must be released as soon as their term 
of six months and any term of 
imprisonment in default of payment of 
fine have expired. The fines if paid should 
be refunded to them, 


N. K få. Petition allowed, 


h COCHIN CHIEF COURT. 
Civil Revision Petition No. 77 of 1107. 
Karkitagom 12th, 1107. 

July 27, 1932. 

Nagayana IYER, O. J. anv V. D. Ouszen, J. 
SANKUNNY MENON—Psritronge 
Versus 
PARAMESWARA MENON—Orepitror— 

, _ OPPOBITE PaerTY. 

Cochin Limitation Regulation, ss. 4, 15—Suit on 
security bond of surety executed in Court—Time 
bas obtaining assignment of bond—Whether can 

e excluded in computing limitation—Exhaustiveness 
of the Regulation—Exemptions not covered by Regula- 
tron—Whether can be imported to relieve party from 
taten bar—Cochin Civil Procedure Code, s. 

Where in a suit ona security bond executed in 
court by the surety of a judgment-debtor under 6, 331, 
Oivil Procedure Code, the plaintiff in order to over- 
come the bar of limitation, sought to exclude the 
period taken by the plaintiff to get the bond assigned 
in his favour on the ground that he should be taken 
to have been prosecuting with due diligence another 
civil proceeding in acompetent court against the 
defendant under s, 15, Limitation Regulation ; 


BANKUNNY MENON v. PARAMESWARA MENON. 


23. 


Held, thats. 15 was not applicable to the case 
inasmuch as the application to the court for getting 
the bond assigned was not a proceeding founded upon 
the same cause of action as that for the suit instituted. 
on the bond itself and that the other condition re- 
quired by the section, that the court should be unable 
to entertain itcould not be applied to the case at all, 

Held, also that it was not impossible for the party 
to bring suit in time. Sayaji Rao v. Madhavrao 
Raghunathrao (5), referred to. 

The Limitation Regulation, is an exhaustive Code 
governing the Law of Limitation and the cases in which 
a running of limitation can be suspended are contain- 
ed in the sections ofthe Regulation itself. It will be 
dangerous to lay down generally that there issome 

Tinciple outside the Limitation Act under which 
limitation can be suspended, Soni Ram v. Kanhaiya 
Lal (1) and Ram Charan Sahu v. Goga (2), referred 
to. 


Exemptions not covered by the provisions of the 
Regulation should not be imported to relieve a party 
from the bar of limitation. Nor can any equitable 
ground for suspension of a cause of action be added to 
the provisions of the Regulation. Hukam Chand v. 
Shahab Din (3) and Narayana Brahman v. Maganti 
Seethappa (4), referred to, 

The principle that when the law creates a limita- 
tion and the party is disabled to conform to that 
limitation without any default in him and he has no 
remedy over the law will ordinarily excuse him,cannot 
prevail against the express provision of s. 4 of the 
Regulation. KH 

Petition under s, 583, Civil Procedure 
Oode, praying the Ohief Oourt to revise 
the decree of the District Mansif nf Oran.» 
ganore in S. O. No, 202 of 1107 dated the 18- 
5-1107. 

Mr. A. Sankara Puduval, for the Peti- 
tioner, 

Mr. V. K. Bhaskara Menon, for the 


Respondent. 


Narayana Iyer, C. J.—This is an 
application to revise the decree of the 
District Munsif of Oranganore in 8. O, No. 
202 of 1107 granting a decree to the plain- 
tif for the amount due under a security 
bond executed in court by the defendant 
uader s. 331, Civil Proesdura Code on the 
ground that the defendant failed to produce 
the judgment-debtor. 


The plea of the defendant was only 
one of limitation, The plaint, as original- 
ly laid, did not contain, aa it ought to 
have, any ground for exemption from the 
bar of limitation, as the suit was prima 
facie barred by limitation, At the argu- 
ment stage, the plaintiff sought to amend 
the plaint stating that the time taken by 
him to get the bond assigned from coyrt 
should be excluded and if so excluded,. 
he would bs within time. Though the 
petition was vehemently opposed by the 
defendant, the court allowed the amend- 
ment ae, according to it, it was convinced - 
that it was a fit case for doing Bo, In 
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the end, the ples of limitation was over- 
ruled and the plaintiff was given a 
decree, 

The ground for the decision seems to 
be that after the defendant defaulted to 
produce the judgment-debtor as ordered 
by the court on 23-2-1104, the 
plaintiff put in a petition that the bond 
might be assigned to him on 28-12-1106. On 
this petition he was ordered to produce 
the stamp paper on 5-1-1107, and he pro- 
duced it on the very same day and an 
assignment bond was written, signed and 
delivered by the court to the plaintiff cn 
15-2-1107. The ordinary period of limita- 
tion for the suit terminated on 23-2-1107 
and the suit was filed on 18-3-1107, The 
period taken by the party for getting 
the bond assigned in his favour, 
viz., from 28-12-1106, to 15-2 1107, should 
be excluded in computing the period 
of limitation as he should be teken 
to have been prosscuting with due diligence 
another civil proceeding in a competent 
court against the defendant under s. 15 of 
the Limitation Regulation, In so holding, 
the lower Court has also relied upon a 
ruling of this court in XX Oochin 344. 

The above position is attacked by the 
learned Pleader for the defendant and he 
contends that there is no scope for the 
application of s. 15 or any other. We 
think his contention is right and ought to 
be upheld. 

The Limitation Regulation is an exhaus- 
tive Code governing the Jaw of Limitation 
and the cases in whicha running of limita- 
tion can be suspended are contained in the 
eections of the Regulation itself. It would 
be dangerous, as remarked by their Lord- 
ships of the Privy Council in Soni Ram v. 
Kanhaiya Lal (1) and followed by the 
Allahabad High Court in Ram Charan 
Sahu v. Goga (2) to lay down generally 
that there is some principle outside the 
Limitation Act, under which limitation can 
be suspended. 

We have to see whether any provision 
of the Limitation Act would apply to the 
facts of the present case. We are at a 
loss to find how s 15 can beinvoked in 
favour of exclusion of time, as contended for 
by the plaintiff, 

Section 15 runs thus :— 

“In computing the period of limitation prescrib- 

(Ñ 19 Ind. Gas, 291; 35 A 227; 13 M. L. T. 437; 17 0, 
W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 470; 170, 
HE o 15 Bom. L. R. 489; 25 M. L, J. 131; 40 I. A 


(2) 102 Ind. Oas. 96; 49 A. 565; 25 A L. J. 425; A.L 
R. 1927 All. 446. 
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ed for any suit, the time during which the plaint- 
iff has been prosecuting with due diligence another 
civil proceeding, whether in a court of first in- 
stance or in a Oourt of appeal, against the de- 
fendant, shall be excluded, where the proceeding 
is founded upon the same cause of action and is 
prosecuted in good faith in a court which, from 
defect of jurisdiction or other cause of a like nature, 
is unable to entertain it.” 

From the wording of the section it can - 
be easily seen that the conditions necessary 
for the application of the section are entire- 
ly wantingin this case 

The application to the court for getting 
the bond assigned is not a proceeding 
founded upon the same cause of action 
as that for the suit instituted on the 
bond itself; and the other condition that 
the court should be unable to entertain 
it cannot possibly be applied to the case 
at all. S 

It it very curious that the section 
was sought to be applied to the facts of 
the case. 

In the XX Cochin case cited in the 
judgment of the lower Oourt, the security 
bond was sought to be enforced in the 
execution department itself and when 
ultimately the court held that a suit was 
the proper remedy, the time taken in 
the execution department including the 
time for getting the bond assigned was 
excluded cn the principle underlying s. 15 
of the Limitation Regulation. So, that 
case is absolutely useless for the present 
C488, 

No other section or provision is pointed 
out to us as being applicable. 

Exemptions not covered by the provi- 
sions of the Regulation should not be 
imported to.relieve a party from the bar of 
limitation, as rightly observed by the 
Lahore High Oourt in Hukam Chand v. 
Shahab Din (3°. 

Nor can any equitable ground for sus- 
pension of acause of action be added to 
the provisions of the Regulation: See 
Narayana Brahman v. Maganti Seethappa 
(41. 

It is submitted to us by the learned 
Vakil for the plaintiff that there was a 
legal impedimenttothe filing of the suit 
earlier, as he could ‘not sustain a suit 
without in the firat instance obtaining 
the assignment of the bond. The argument 
has really no force in it. The suit is prima 
facie barred and should be dismissed 


(3) 71 Ind. Oas. 495; 4 Lah. $0; A. I, R., 1924 Lah 
40 = 
(4) 100 Ind. Oas. 776; 50M. 417; (1927) M. W.N, 


160; 25 L. W. 426;52 M. L. J.396; A. I. R. 1927 Mad, 
597; 39 M. L. T, 116, 
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slthough limitation has not been set up as 
a defence. 

There is no express provision in the 
Regulation under whish the deduction 
claimed can be made. But the principle 
invoked by the learaed Pleader seems to 
be that when the law creates a limitation 
and the party is disabled to conform to 
that limitation without any default in 
him and he has no remedy over, the law 
will ordinarily excuse him, But this prin- 
ciple cannot prevail against the express 
provision of 8 4of the Regulation. 

As rightly pointed out by the Bombay 
High Court in Sayaji Rao v. Madhasrao 
Raghunathrao (5), the plaintiff could have 
‘applied for a copy of the bond much 
earlier than he did. The cause of action 


arose on “default of the defendant to pro-. 


duce the debtor and that was on 23- 
2-1104 Why should he wait for 
the period of 2 years and 10 months to 
make an application for getting the bond 
assigned And even after getting the 
bond assigned on 15-2-1107, there was ample 
time for him to institute the suit before 
the period of limitation,expired on 23-2-1107 
So, this is not a case where it was im- 
possible forthe party to bring the suit 
within time. He never endeavoured to 
‘surmount the difficulties He is, there- 
fore, not entitled to deduct the period 
taken for getting an assignment of the suit 
bond, 

This aleo excludes the possibility of 
applying any equitable ground ior suspen- 
sion of the cause of action, es the plaintiff's 
conduct seems to be bristling with neglig- 
ence, laches and inaction. 

To such a case it is idle to invoke any 
inherent jurisdiction of the court, even if 
any exists. 

For these reasons we allow the 
revision petition and dismiss the suit 
of the plaintiff with costa throughout. 

V. D. Ouseph, J.—I agree. 

Petition allowed 


N 
5) 115 Ind. Oas. 869; 53 B. 12; 30 Bom. L. R. 1463; 
AI. R. 1929 Bom. 14, 
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MADRAS HIGH COURT. 
Civil Revision Petition No. 936 of 1932. 
October 7, 1932, 

Pakennau Wass, J. 

In re Tas COLLECTOR of 
COIMBATORE—PETITIONER. 


Court-fees—Power of court to levy deficit court- 
fee after disposal of cases. 
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There is no power in the court under the Court 
Fees Actor otherwise to levy deficit court-fee- on 
a memorandum of objections after the appeal has 
been disposed of. Mahadei v. Ram Kishen Das (1), 
Mahomed Ismail v. Liyagat Hussain ae Jatra 

nara 


Act, prayiag the High Oourt to revise 
the order of the District Court of Coimba- 
tore, dated 25th November 1930, on check 
slip No. 1083 of 1930 in A.S. No. 277 of 
1930. 

The Government Pleader, for the Peti- 
tioner. 

Judgment.—This is a petition filed 
on behalf of the Government to revise 
the court-fee levied by the District Judge, 
Coimbatore, ona memorandum of objec- 
tions in A.S. No. 277 of 1930. 

The appeal has been admittedly disposed 
of and the initial question is whether, 
assuming the stamp fee is insufficient, 
there is any power under the Court Fees 
Act or otherwise to levy the deficit court 
fee. It is obviously a mere academic 
exercises to argue the petition if there is 
not. 

The learned Government Pleader with 
great diligence and fairness has collected 
all the cases and they are practically 
unepimous against him as he admits 

In Mahadei v. Ram Kishen Das (1) two 
learned Judges Mahmood and Oldfield 
differed. A single Judge of the same 
court held in a later decision Mahomed 
Ismail v, Liyaqat Hussain (2) that recovery 
of deficient court fees could not be made 
once the appeal was dismissed and he 
quotes there a recent decision of the 
Hon’ble the Chief Justice of that court 
to the same effect. 

Jatra Mohan Sen v, Secretary of State for 
India (3), Abdullah v. Secretary of State for 
India, 82 Ind. (as. 588 (4) and Kumar 
Radhika Raman Prasad Singh v. Janki 
Koer (5) (a full Bench case) are also 
against the view that the deficient. court- 
fees are recoverable in such a case and 
there is not a single case in which the 
opposite view is held. In the face of 
these decisions it seeme hardly worth 


U) 7 A. 528; A. W. N, 1885, 140. ` 

(2) 140 Ind. Oas. 191; (1932) A. L. J. 1659A. I. R; 
1932 All 316; Ind. Rul. (1932) All. 632, 

(3) 52 Ind. Oas. 435; 46 O. 520. 

(4) 82 Ind. Oas. 588; A. I. R. 1925 Lah, 131. 

(5) 51 Ind. Cas. 756; 4 P.L. J. 472; (1919) Pat. 
270 (F. B,). 


26 BALKISHENGIE V. ARMED KHAN. 


discuésing the matter further. I had 
doubied on seeing the petition whether, 
assuming the appeal had been disposed 
of, any action could ba taken to recover 
the deficient stamp fee, if there is deficit, 
The decisions quoted make me cervain 
that it is not recoverable. 

Sections 6, 12 (2) and 280f the Oourt 
Fees Act do not apply, O. XXXII, rr. 
10 and 12 of the Code of Oivii Procedure 
are obviozsly special provisions confined 
to pauper suits. Sections 13, 14, 15 of 
the Court Fees Act deal with refand of 
court-fee, a quite different matter and any 
inherent power of the court under s. 151, 
Oivil Procedure Code in cases not direct- 
ly governed by them Vide Thammayya 
Naidu v Venkataramanamma (6), to grant 
refund cannot be invoked in the matter of 
collecting deficient duty. This application 
is therefore dismissed. 

N. K./A. Application dismissed 

(6) 139 Ind. Oas. 131; 62 M. L. J, 541: (1932) M. 
W. N. 420; 35 L. W. 618; A. I. R. 1932 Mad. 438. 
55 M. 641; Ind, Rul. (1932) Mad. 625. 





HYDERABAD HIGH COURT. 
First Oivil Appeal No. 326 of 1339 Fasli. 
Azur 29, 1342, Fasii. 

Rasa BAHADUH PANDIT GIsIRAO AND NawaB 
ABGAR Yar JUNG Banavug, JJ. 
BALKISHENGIR— APPELLANT— 
JUDGMENT TEBTOR 
Tersus 
AHMED KHAN AND orazrs— 
DEOREE HOLDERS—RESPONDEA18. 

Haecution—Compromise between parties during 
execution — Instalment payment and default 
clause—Decree in accordance with compromise— 
Bzecution file kept pending—Default by judgment- 
debtor—Execution, application _for—Maintainabili- 
ty. 
During the execution of adecree a compromise 
was arrived at by the parties according to which 
while. the property was toremain under the attach- 
ment of the court, the judgment-debtor was to pay 
the amount due in instalments. A default clause 
was also embodied inthe compromise that in de- 
fault of any one instalment the decree-holder would 
be entitled to recover the whole sum due by sale 
of the property attached. A decree was passed 
accordingly and the file was kept pending, The 
judgment-debtor defaulted and decree-holder applied 
for execution It was contended that no decree 
could be passed in execution either on the agree- 
ment oron compromises of parties and hence the 
execution application was not maintainable: 

Held? that the execution proceedings were not 
fully disposed of and the file was kept pending in 
execution at the instance of the parties, and that 
therefore, the application could not be deemed to 
be a fresh one, nor the proceedings deemed to have 
been taken for the execution of the new decree 
passed during execution proceedings, 
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First Oivil Appeal against. an order of 
the Second Nazim, Oity Civil Gourt, Hyder- 
abad; dated the Ilth Azar 1339 Fasli. 

Messre, Ambadas Rao and Vithal Rao, for 
the Appellant, 

Moulvi Abdul Hasan Syed Ali and Mr. 
Inder Karan, for the Respondents. 


dJudgment.—A decree for Rs. 1,119 
with interest was passed by the Hyderabad 
Oity Oivil Oourt against the present 
sppellant-judgment-debior on the 3lst 
Shahrewar 1309 Fasli. During the execution 
proceedings of the said decree a compro- 
mise was arrived at between the parties 
whereby some concession was given tothe 
judgment-debior as regards the payment 
of the decretal amount, viz, it was agreed 
between the parties that the pro- 
perty should remain under the atta- 
chment of the court and the judgment- 
debtor to pay Rs.15 per month for three 
years and after 3 years the balance of 
the decretal amount and costs to be paid 
ia a lump sum in accordance with the 
order of the court dated 3rd Isfandar 
1311 Fasli. This agreement was embodied 
by the parties in the form of an appli- 
cation and was filed before the court. 
ít was also further prayed that in de~ 
faslt ofany oneof the instalments, the 
decree-holder is entitled to recover the 
whole sum by the sale of the property 
attached, and the file be kept pending io 
execution. A decree was also pessed in 
accordance with terms of this compromise 
admitted by the parties in view of the 
common law then in force. On the 4th 
Shahrewar 1338 Fasli the decree-holder 
filed an applization for execution conse- 
quent on the default by the judgment- 
debtor. Prior to this several intervenor 
applications were made inrespect of the 
property attached and prohibitory orders 
were passed for not selling the property. 
After the intervenor applications were 
dismissed the decree-holder filed the 
present application for execution annexing 
the copy of the decree passed in the 
execution proceedings He died during 
the execation proceedings and his wife, 
the respondent No, 1 and his daughter, 
the respeodent No. 2 were made legal 
representatives. The appellant contended 
that the decree was barred by limitation 
under s, 26z* of the Hyderabad Oivil Pro- 
cedure Code Act No, IIL of 1323 
Fasli. The lower Court overruled the 


*Oorresponds tos, 48 of C. P, O, (Act Y of 1908.) 
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contention of the appellant because of 
the minority of the respondent No. 2 and 
ordered the execution proceedings to con- 
tinue. The present appeal has been preferr- 
ed by the judgment-debtor against the 
above order, 

The learned Vakil for the appellant 
admits that in view of tha injunctions 
passed during the intervenor proceedings 
the present execution petition is not 
barred by the rule of expity of 12 years 
from the date of the decree because in 
case the period of 3 years during 
which the injunction was in force is 
deducted there still remain 9 months for 12 
years to elapse. 

The 2ad contention of the learned 
Pleader forthe appellant is that in view of 
the ruling in 17 D L. R. 439 (Oivil) and 
20D. L. R 240 (Civili no new decres can te 
paseed in execation either on the agres- 
ment or on the compromise of tha parties. 
Hence the execution petition in gnestion 
filed on the decree passed in egscution 
proceedings is not maictainable and 
should be dismissed. Is is true that the 
contention of the learned Pleader is sup- 
ported by the ssid rulings but they are 
not applicable to the present case, as in 
the present case, the file was kept pending 
in execution at the instance of the parties, 
The exscutioa proceedings were not fully 
disposed of. Now the presant application 
of the decree-holdar is for the paymeat of 
the decretal amount by the attachment 
and saie of the property attached ia con- 
formity with the agreement of the parties 
on the default of payment by the judgment- 
debtor. This prayer is psriectly in con- 
Bonance with the agreement filed by the 
judgment-debtor in the court. Although 
Teference is made to the decree passed in 
execution, we can ignore it. We also sea 
that this application dated 4th Sharewar 
1338 Fasli has been included atthe request 
of the parties in instalment branch. Tae 
decreta] amount, costs and costs of the 
petition under execution are the same as 
those mentioned in the first application. 
Since the judgment debtor has been 
negligent in not taking advantage of the 
concession offered to him its execution is 
now sought. Neither this application can 
be deemed to be a fresh one nor can these 
proceedings be deemed to have been taken 
for the execution of the new decree pass2d 
in execution. The objection of the judg- 
medt-debtor cannot be accepted. Hence we 
dismiss ths appeal with coats and confirm 
the order of the lower Oourt for -reasons 
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different from those givea in the judgment 
appealed against. a 
N. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Oivil Appeal No 123 of 1929, 
November 1], 1932. 
MaAONAIR, J O. 
ABDUL HALIM KHAN AND OTERRE— 
PLAINTIFES—ÅPPELLANTS 


Versus 
ABDUL MAJID KHAN AND ora :ns— 


DEFENDANT8S—REePINDENTS, 

Custom—Central Provinces—Muhammadans of 
Satpura plateau—Inheriiance—Husband's relations 
or grandsons, whether exclude widow. 

There is no local custom among the Muham- 
madans of the Satpura plateau by which male 
relations of the husband suchas brothers or grand- 
sons exclude the widow from inheritance Seth 
Birdhichand v. Noor Mohammad . Khan (1), 
referred te. [p. 29, col, 2.} 


First Civil Appeal against the decree 
in the Court of the Sub-Judge, First 
Olase, Seoni, dated the 21st October, 1929, 
in Oivil Suit No. 14 of 1928, 

Dr. H.S. Gour, Mr. M. B. Kinkhede with 
him Mr. D K. Mehta, for the Appellants. 

Mr. A R. Khan, for the Respondents. 

Judgment.—The _plaintiff-appellants 
are the sons of the Abdul Rahim Khan. 
Abdul Rahim Khan was the son of Ismail 
Khan but died before his father. Ismail 
Khan and his brother Muhammad Ahmad 
Khan were sons of Imam Khan. When 
Ismail Khan died in 1917 he left a widow 
Musammat Ghasitibi, three grandsons, the 


plaintiffe,and three grand daughters, 
Ghasitibi put forward a claim to 
unpaid dower mney and asked that 


the village Ari should be mutated in her 
name. The plaintiffs claimed that the vil- 
lage should be mutated in their names al- 
leging that under a local custom a widow 
did vot sneczed to any part of her hus- 
band's property. Subsequently on the 30th 
of July, 1917, the plaintiffs asked for muta- 
tion to the extent of 14 annas in the village 
adding that pcsseesion by the widow of the 
remaining 2 annss would enure for their 
benefit : vide Ex. P-i7. Three weeks later 
Musammat Ghasitibi admitted that there 
was Do unpaid dover and stated that she 
was enti'led under the Mukammadan eLaw 
to a 2ernassharein the property left by 
her hustand: shehad no objection to her 
name being recoded as 2 annas sharer, 
and the plsiatiffe’namea as 14 annae sharers: 
vide Ex. P-16. Onthe 2nd August, 1917, 
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the plaintiffs stated that they agreed to 
mutation in the manner to which Mueam- 
mat Ghasitibi had agread: vide Ex. D-10. 
Two days later an order was passed to the 
effect that the plaintiffs agreed to Musam- 
mat Ghasitibi'’a request, that there should 
be mutation in her favour to the extent of 
2 annas and that mutation should take 
place in favour of the plaintiffs to the extent 
of 14 annas and in favour of Musammai 
Ghasitibi to the extent of 2 annas. Mu- 
sammat Ghasitibi remained in possession 
of 2 annas share until her death in 1926: 
possession of the share with cultivated 
land and standing crops was disputed, 
and the crops were sold by a court under 
‘the provisions of the Succession Act.} 

In the present suit the plaintiffs have 
claimed the disputed immovable property 
together with the sale proceeds of the 
standing crops. The trial Judge has dis- 
missed the claim holding that the alleg- 
-ed custom was not proved to exist and 
that in any case the 2 annas share has 
been given to Musammat Ghasitibi in con- 
sequence ofa family settlement of a dis- 
puted claim. The plaintiffs appeal. 

The first groundof appeal attacks the 
‘finding that Musammat Ghasitibi receiv- 
ed the 2 annas sharein consequence ofa 
family settlement. The learned trial 
Judge has stated that the oral evidence is 
useless and what was settled at the time 
of mutation must be gathered from the 
‘documents. Musammat Ghasitibi gave up 
her claimto tha dower in the clearest 
terms and the plaintiffs then agreed to 
her proposal regarding mutation, There 
‘was no need forthe plaintiffs to give up 
the rights which they had asserted in the 
2 annas share. Musammat Ghasitibi was 
claiming only 2 annas and if she obtain- 
ed possession of 2 annas, she gava up 
nothing. All that had to be settled ia the 
mutation case was the right to posses- 
sion and the plaintiffs may well have 
thought that their grandmother would not 
live long and that the question of their 
rights after her death could be agitated 
later. I find nothing on the record which 
indicates that the plaintifis made any ad- 
mission with regardto the ‘character of 
Musammat Ghasitibi’s possession of the 2 
annas share, 

The appellant's Counsel has urged. that 
there was an agreement that Musammat 
Ghasitibi should hold ths 2 annas share as 
a provision for her maintenance. There 
is nothing inthe record to support this 
argument, Musammat Ghasitibi claimed to 
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hold the share as her proparty under the 
Muhammedan Law, AsI have stated, it 
was natural, in view of Musammat Gha- 
sitibi’s age, to agree that she should hold 
the 2 annas share and to leave the cha- 
racter of her possession undecided. 

It is necessary then to decide whether 
or not Musammat Ghasitibi, on the death 
of her husband, inherited the 2 annas 
share. The judgments in which it has 
been held that by general custom exist- 
ing among the Muhammadan families of 
the Satpura plateau, females are in cer- 
tain cases excluded from succession have 
been fully considered in a recent Bench 
case: Seth Birdhichandv. Noor Mohammad 
Khan (1). In Umdabi v. Mohammad Sarwar, 
Second Appeal No. 37 of 1879, dated the 
10th April, 1879 Ex, P10, it* was held 
that a widow did not take a share in the 
presence of a son. The learned Judicial 
Commissioner refrained from deciding 
whether or not a widow would take in pre- 
sence of her husband's brother. In Haoabi 
v. Koolsombi, Second Appeal No. 336 of 
18:5, dated the 30th January, 1886, it 
was heldthat daughters and sisters do 
not, according to pravailing custom, Buc- 
ceed toa share in the estate of father and 
brother. After considering these and 
other rulings the Beach which decided 
Seth Birdhichand v. Noor Mohammad Khan 
(1) held that though particular custom 
might baestablished, the Hindu Law 
of succession had not been adopted in its 
eatirety. Isis not necessary for the de- 
cision of this case to consider whether 
the previous judgments of this court to 
which I have referred were or were not 
rightly decided: the principle of stare 
decisis may render it necessary to adhere 
to decisions which have undoubtedly had 
greatinfluence on the practice of Mubam- 
madans in the Plateau Districts. The 
Mahemmadan Law mekes a substantial 
distinction between the rights of a son 
and a grandson, Assuming that there is 
a custom that a widow doss not succeed 
in the presence of ason,I find that the 
various judgments cited are entirely ia- 
sufficient to show that a widow does not 
succsed tos share in the presencaof a 
grandson or her husband's brother. 

I remark that the theory adopted in 
the previous judgments that the castom 
was due to the influences of Hindu pras. 
ticə does not appear tome te be estab- 
lished. Tne desire that an estate should 

(1) 141 Ind. Cas, 73; 28N.L.R. 267; Ind. Rul 
(1933) Nag. 28; A.I R, 1933 Nag. 16. 
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be kept in the family, ¢,¢., that it should 
descend to male heirs, is surely universal. 
Female members of the family who be- 
come entitled to fractional shares cf the 
estate would certainly in many cases pay 
deference tothe desire of the head of the 
family that the estate should remainin the 
family. Itis natural, and in many cases 
necessary, thata person who has become 
entitled to a small fractional. share of 
the estate should come to some arrange- 
ment with the owneraef the other shares 
instead of attempting to break up the 
estate and Muhammadan females may not 
desire ‘to attemptto managa an estate. 
I should then expect that apart from any 
tendency to conform to the practice of 
Hindu neighbours the female members 
of a Muhammadan family would be satis» 
fied with proper arrangements for their 
maintenance and would not insist on their 
unquestioned rights. Their Lordships of 
the Privy Oouncil in Abdul Hussain Khan 
v. Sona Dero (2) consider that in many 
parts of the country, it is unusual for 
Muhammadan ladies to ir sist on their un- 
questioned rights. The practice then 
which, in my opinion, was to be expect- 
ed does exist. It follows that unless it 
is extremely rare for Muhammadan widows 
ofa certain community to make any 
claim in the presence of sons, it cannot 
be inferred that a custom has grown up 
_in virtueof which the sons exclude them 
from inheritance. Assuming that such a 
custom has grown up it wilh still 
be necessary to show that it is 
an almost universal practice for the widows 
to make no claim in the presenea of some 
other male relations of their husbands be- 
fore holding that in consequence of a local 
custom such other mala relations exclude 
the widows from succession, The judg- 
ments, copies of which have been filed in 
this case, do not, in my opinion, show that 
the latter practica is almost universal, or 
even very Common, 

The evidence, oral and documentary, 
which has been produced regarding the 
practice in the family to which the plaint- 
iffg belong and in other families with 
which they have some connection, has been 
fully discussed by the trial Judge. This 
evidences gives reason to believe 
that in the plaintiffs’ own family the alleg- 


. 1 P.L. R. 1918; 20 Bom. L R. 528;128 1, R. 
104; 45 L A. 10 (P. 0.) 
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ters has not been strictly followed. As the 
learned Judge has stated, Imam Khan, 
the plaintiff's ancestor, distributed all his 
property among his children, males and 
females, during his lifetime. Ismail 
Khan, sonof Imam Khan, followed a simi- 
lar practice. When Ahmad Khan, brother 
of Ismail Khan, died, Ismail Khan was 
already in possession of Ahmad Khan's 
share in Mouza Ari but the two widows 
of Ahmad Khan asserted claims which 
they compromised with lsmail Khan: one of 
them executed a registered deed of relin- 
quishment of her share in favour of 
Ismail Khan for consideration. On ithe 
death of Ismail Khan his widow Musammat | 
Ghagsitibi put forward a claim which, as has 
been remarked, was left undecided. In the 
plaintiffs’ own family, then, the custom of 
excluding daughters and widows in the 
kan of sons was not strictly follow- 
ed. 
The evidence that widows in many cases 
take no share in the presence of their 
own sgons is inconclusive. I should not 
expect widows to insist on division of prof- 
erty in such circumstances. The evidence 
of instances where widows took noshare 
in the presence of relatives of the husband 
other then sons is scanty in the extreme, 
and it isto be expected that widows would 
on some occasions refrain from aeking a 
share in such circumstances, 

I hold then that no local custom by 
which male relations of the husband, such 
as brothers or grandsons, exclude a widow, 
has been proved. The appeal, therefore, 
a and is dismissed: costs on the appel- 
ante, 


A. Appeal dismissed, 


MADRAS HIGH COURT. 
Oivil Revision Petition No, 365 
of 1932.3 
October 4, 1932. 

MADHAVAN Nair, J, 
THANGAOHI AMMAL—Ptatntirr 
—PRETINIONER 
versus 
MOHAMMAD MOIDEEN MARICAIR— 
DEFENDANT—RgePoONDENT, 

Court Fees Act (VII of 1870), as amended by 
Madras Act V of 1922, s. 7 (iv-A), (v)—Suit for can- 
cellation of sale-deed and for possession and mesne 
profits—Relief for possession only ancillary—Court- 
fee payable. e 

In a suit for cancellation ofa sale-deed and for 
recovery of possession of the land comprised in the 
deed and for mesne profits, the claim with respect 
to possession is only ancillary to the main claim, 
viz., the setting aside of the sale-deed, and consequ- 
ently, court-fee need not be paid on the relief with, 


30. THANGACHY AMMAL ?; MOHAMMAD MoIDREN, 


regard topossession, In re Lakshmi Ammal (1), 
Palurt Venkatasiva Rao v. Satyanarayanamurty (2) 
and Rajagopala v. Vijayaraghavalu (2), referred to. 


Petition under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the Subordinate 
Judge, Tiruvarar, dated the Sth February, 
1932 and made in O. S. No. 37 of 1931. 

Mr, K. S. Desikan, for the Petitioner. 

Mr. K. S. Champakesa Ayyangar, for the 
Respondent. 

Judgment.—The plaintiff is the peti- 
tioner. The question raised in the case is 
whether the court-fee paid by her is suffi- 
cient. 

The suit was for cancellation ofa aale- 
deed executed by the plaintiff and for 
recovery of possession of the land and mesne 
profits. Theconsidera‘ion for the sale deed 
was Rs. 2,750. The patitioner paid court- 
fee for the cancellation of the sale-deed on 
the amount of the consideration specified 
in the deed under s.7 (4)(a) of the Oourt 
Fees Act. She also paid court fee on the 
mesne profite. The defendant's contention 
is thatthe petitioner should pay ccurt-fes 
in respect of the claim for possession of the 
property also, 

The point for decision ia whether the 

‘plaintiff is bound to pay court-fee in respect 
of the claim for recovery of possession of 
_ ths land from the defendant. The lower Oourt 
held that the plaintiff should pay court- 
fee for possession as well under s., 7 (V) of 
the Oourt Fees Act. Ssotion 7 (4) of the 
Court Feea Act has baen amended in 1922 
and cl. 4-A has been newly introduced by 


the Amendment. It states : 

“In a suit for cancellation of a decree for money or 
other property having a money value, or other docu- 
ment securing money or other property having such 
value", 

the court-fee should bs calculated 
“according to the value of the subject-matter of the 
puit, and such value shall be deemed to be etc,” 


Prior to this amendment suits like the 
present one fell under s.7 (4) (c); that ie, 
for purposes of court-fee such suits were 
consiiered ‘as suits to obtain a declaratory 
decree or order where consequential relief 
ja prayed It is not disputed that ihe 
plaintiff has to pay court-fee so far a3 ths 
setting aside of the sale-deed is concerned 
under cl. 4A of the section, The only 
question is whether besides paying ccurt- 
fee under cl. 4-A the petitioner should be 
compelled to pay court-fee under e. 7(V) 
also. No decision directly bearing on the 
point has been brought to my notice, 
Though the question has not been specifical- 
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this Court may with advantage be referred 
to, these being In re Lakshmi Ammal (1) 
and Paluri Venkatasira Raov. Satyanaray- 
anamurty (2) Of these two, the first one 
In re Lakshmi Ammal (1) is very much 
like the present case though the {particular 
point now argued does not seem to have 
been epecifically raised in that case. The 
present suit, as I have already stated, is 
one by a vendor to set aside a sale-deed 
and forthe recovery of porseesion of the 
property covered by the deed. The suit in 
In re Lakshmi Ammal (1) was by the vendee. 
That was aleo for setting aside a sale- 
deed. The relief asked for was the return 
of the consideration and some damages. 
It was argued in that case that the suit 
ehould be valued as one falling under s. 7(4) 
(c) i. e.; for the purpose of court-feeit should 
be treated asa suit for a declaratory decree 
where consequential relief is prayed. 
Having regard to the prayer for cancellation 
of the document and the new amendment 
introduced by the Legislature in 1922, 
Devadoss, J., held that the suit should be 
valued under s. 7 (4)(A). Should it be 
valued also under s. 7 (5) with regard to 
the return of the money does not seem to 
bave been specifically argued. But it was 
urged that under s. 7 (1) (c) the plaintiff is 
bound to value the relief sought for at 
Rg, 1,300, 7. e., the amount so claimed. With 
regard to this argument the learned Judge 


pointed cut 

“The main relief claimed is really the setting aside 
of the conveyance and the claim for money is only 
ancillary to it. To such cases s. 7 (4) (c) has no 
application.” 

And then the learned Judge held that the 
new clause applied to the care. In the 
same way it may be said in this case also 


that the claim with regard to the possession 


of tho property is ancillary to 
the setting aside of the document 
and if so, e. 7 (4)(A) isthe onty pro. 


vision under which the court-fee has to be 
levied. In Paluri Venkatasiva Rao v. 
Satyanarayanamurty (2) a decree was 
sought to be set aside and possession, as & 
result of such setting aside of the decree, 
was also asked for. The learned Judges 
held that the case fell under both a. 7 (4) 
(A) and s. 7 (5). But they did not say that 
both the provisions applied to the case and 
that the plaintiff should pay court-fee 
under the two provisiong. No doubt the 
point was not specificially raised in the 

(1) 91 Tnd. Oas. 729; 49 M.L. J.608; (1925) M. W. 
N. 826; A. I. R. 1926 Mad. 96. 

(2) 139 Ind. Gas. 317; 36 L. W.225; Ind. Rul, 
(1932) Mad. 643; (1932) M. W, N. 992; A. I. R, 1932 


Jy decided in any case, some decisions Of agad. 605; 63 M, L. J. 764, 
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case as I have already pointed out. Some 
support for the position contended for by 
petitioner may be found in Rajagopala v. 
Vijayaraghavalu (3) though the question of 
court-fee in that case arose before the amend- 
ment of the Actin 1922, That was a suit fora 
declaration that a certain decree was of no 
legal effect and for possession of the proper- 

. ties. Under the present Act the suit would 
be one for cancellation of the decree and for 
possession of the properties. The learned 
Judges in the course of their judgment 
pointed out with reference to the claim of 
Possession in that cese that 
“possession is not asked for on any other ground than 
that the decree in execution of which it was lost should 
be declared invalid; and it is therefore asked for 
consequently on the grant of declaration.” 

Using a similar language it may be said in 
the present care that possession is not asked 


for on any other ground than that the sale- - 


deed by the execution of which it was lost 
should be set aside and it is therefore asked 
for consequently on the setting aside of the 
sale-deed or, in other words, as mentioned 
by Devadoss, J.,in In re Lakshmi Ammal 
(1) the claim with respect to possession is 
only ancillary to the main claim which 
is the setting aside of the sale deed. 

For the bove reasons I am of opinion 
that in this case the petitioner need not 
pay court-fee on the relief with regard to 
possession, The order of the lower Court 
is set aside with costs here and inthe court 
below, 

N.K /a, Order set aside, 
(3) 25 Ind. Oas. 683; 38 M. 1184; LL, W. 824. 
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. MADRAS HIGH COURT. 

Oriminal Revision Oase No. 162 of 1932, 

and 

Oriminal Revision Petition No. 148 of 

1932, 
December 13, 1932. 

Brasey, O. J. ANB BABRISWELL, J. 
SOTHAVALAN alias IRULAN AND OTHERS 
— Acoussp—Prritior ERs 
VETIUS 
RAMA KONE AND ANOTHER—RESPONDENTS. 

Penal Code (Act XLV of 1860), ss. 71, 147, 388— 
Conviction under ss. 147 and §28—Separate sentences, 
legality of. 

Where a person is convicted for offences under ss. 
147 and 323, Penal Code, he can be awarded separate 
sentences for each of the offences inasmuch as the 
offence of voluntarily eausing hurt or of voluntarily 
causing grievous hurt can be committed’ with- 
out the commission of the offence of rioting and, 
in like manner, rioting can be committed without the 
gommission of the two ether mentioned offences, 
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Inre Kunnammal Mayan (1), Bishna v, Emperor 
(2), dissented from. Anthoni Udayar v. Royappu- 


dayar (3), Krishna Iyer v. Emperor (4), Mohur Mir v. 
Queen-Empress (5), Ram Augutha Singh v. Emperor 
(6;, Queen- Empress v. Bana Punja (7), Queen-Empress 
v. Dongar Singh (8) and Queen-Empress v. Ram 
Sarup (9), followed. [p. 32,col. 2. 

Petition under ss 435 and 439 of the 
Oode of Oriminsl Precedure, 1848, praying 
the High Court to revise the order of the 
Oourt of the Sub Divisional Magistrate of 
Ramand, dated the 16th January 1932 end 
passed in O A. No. 1 of 1:32 (0. O. No. 523 
of 1931 on the file of the Court of the Taluk 
Magistrate of Ramnad). 

Mr.G. Gopalaswami, for the Petitioners, 

Mr, A. Narasimha Ayyar, for the Public 
Prosecutor for the Crown. 

Mr. T.G. Singaravelu, for the Respondent, 

Bardswell, J.—The petitioners jn 
this case have been convicted of rioting as 
punishable under s, 147, Indian Penal Code 
and of the substantive offence of voluntarily 
causing simple hurt as punishable under 6, 
323, Indian Penal Code. They have been 
senterced in allto 3 months’ rigorous im- 
priscnment each; two months for tke riot- 
ing andone month forthe causing hurt, 
They have aleo esch of them been fined 
Re. )5 for each offence. The only point 
that now hasto beconsidered is ‘that of 
peed the two separate punishments were 
egal. 

For the petitionere, reliance is placed 
upon the decision of Ourgenven. J., in In re 
Kunnammal Mayan (1) In that case the 
learned Judge has held, though with some 
hesitation and while admitting that he saw 
a difficulty in arriving at his conclusion, 
that when a perscn is convicted both under 
e, 147 ands. 323, Indian Penal Oode, he 
could not be awarded a separate sentence 
for each of the offences. He has followed 
a decision, apparently unreported, of 
Krishnan J. in O. R. P. No. 209 of 1994 and 
a decision of the Lahore High Court 
reported in Bishna v. Emperor 73 Ind. Cag, 
517 (2). The principle of these decisions 
is that where the causing of the hurt is it- 
self the particular form of the force or 
violence which contributed to the offence 
of rioting, the one was included as an in. 
gredient of the other. Ourgenven, JJ, 
followed this prirciple and found it dif- 
ficult to escape the conclusion that to 
convict of voluntarily causing burt, where 
the only violence which formed the act 
of rioting wes tke hurt itself, cffénds 

(1) 105 Ind. Cas. 828; 53 M, L. J. 656; A.I. R, 1927 
Mad. 970; 28 Gr. L, J. 1004; 9 A. I. Cr, R 196. 

(2) 33 Ind. Cas, 517; A. L R. 1922 Lah. 405; 24 Cr 
L.J. ' 
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against the provisions of-s.71, Indian Pe: 
nal Code. A different opinion, however, 
has been expressed by Wallace, J., in a 
decision which is alsoto be found in An- 
thoni Udayar Singh v, Royappudayar (8). 
Therein he has pointed out that 

“Qausing hurt and using force are not the same 
thing and the word force does not appear in the 
definition of hurt. The use of criminal forceis no 
doubt an ingredient of the offence of rioting and the 
use of force may be an ingredient in the offence 
of rescuing cattle, but the force necessary to constitu- 
tue these offences may fall far short of causing bodily 


am 
end if further force is used which does 
cause bodily pain, then, in my view, the 
offences which involve and are complete by 
mere use of criminal force have been ex- 
ecuted and that excess constitutes another 
offence, viz, that of causisg hurt or caus- 
ing whatever more serious from of bodily 
hurt has been the result. With all respect, 
I think, that the view thus taken by Wal. 
lace, J.,is correct; and what hə says as 
to force is equally applicable to violence. 
The same view has elso been taken by a 
Divisional ‘Bench of this court Krishna 
Iyer v. Emperor (4) a decision which does 
not appear to have been brought to the 
notice of either of the learned Judges whose 
decisions, above referred to, appearin In 
re Kunnammaya Mayan (1). In that case 
it is remarked that 

“it has been well settled that where the object of 
an unlawful assembly is to cause hurt, thena 
member ofthat unlawful assembly, if he is convicted 
undér s. 147, cannot be convicted under s, 323 or 
325 read with s. 149, except that such of the accused 
as are proved themselves to have caused hurt in the 
riot would be rightly convicted of the offence of 
hurt in addition tothe offence of rioting.” 

"The convictions, therefore, of certain of 
the accused underss. 147 and 323, Indian 
Penal Code were confirmed With regsrd to 
the construction of s. 149, Gour’s comment- 
ary shows that there is a conflict of opinion 
between the various-. High Oourts but 
with that section we are not now concer- 
ned, as all the petitioners in this case 
have been convicted of offences of hurt 
individually committed. Except in the 
case of the Lahore High Court in Bishna v. 
Emperor 73Ind, Cas. 517 (2) there seems to 
have been no such conflict among the other 
High Courts as to its. being legal to in- 
flict a separate punishment on a rioter, on 
a substantial conviction under e. 323, from 
that awarded forthe offence under s. 147. 
‘Ihise was held by the Oaleutta High 

(3) 105 Ind. Cas. 806; 53 M. L. J. 653; (1927) M. W. N. 
850; 39 M. L. T. 543; 28 Cr.L. J. 982: A, I. R.1928 
Mad. 18. 

' (4) 49 Ind. Oas. 337; 20 Cr. L. J. 145; 24 M, LAT, 
96; (1918) W, W, N. 526; BL. W. 225, a 
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Court in Mohur Mir v. [Queen-Empress 
(5) and more recently in Ram Angutha 
Singh v. Emperor (6). There are similar 
decisions in Queen-Empress v. Bana 
Punja-(7) when the matter was considered 
by a Fall Bench, and ia Queen- Empress v. 
Dungar Singh (8) and in Queen Empress v. 
Ram Sarup (9) Queen Empress v. Dungar 
Singh (8). diseented froma previous deci- 
sion of that court.to the contrary. None of 
these cases has been” referred to by the 
learned Judge who decided the casa 
ia Bishna v. Emperor (2), Is is the 
Allahabad view. which has been fol-. 
lowed in Calcutta and Bombay. As re- 
marked in Queen-Empress v, Dungar Singh 
g). ti 
( Gia offence of voluntarily causing hurt or of vol- 
untarily causing grevious hurt obviously can be com- 
mitted without the commission of the dffence of riot- 
ing and in like manner, rioting can be committed 


without commission of the two other mentioned of- 
fences,” 


This is putting in general term, what has 
been put mora particularly by Wallace, J. 
in. the question from his judgment given 
above, Taking this as the correct position 
as in my opinion it should be, and as in- 
deed has been found by a Bench of this 
court to be settled, s. 73, Indian Penal Oode 
can have no application. I would hold,then 
that the petitioners have been properly 
and legally awarded separate sentences, 
one for rioting and one for having caused ' 
simple hurt. ` 

The sentences cannot be said to be exces- 
sive but, seeing that this case have been 
hanging over the. petitioners for over a 
year, that one of the injuries caused was of 
a serious character, and that they have al- 
ready served out about half of their several 
terms of imprisonment, I-do not think it 
necessary to send them back to jail. 
Their not being sent back is _ likely 
to be the more conducive to further harmi- 
ony between them and the opposite 
party, and they have had their lesson. I 
would therefore, reduce their sentences to 
rigorous imprisonment for the period al- 
ready undergone and now set them at. 
liberty discharging their bail bonds, The. 
sentences of fine and of imprisonment in 
default should stand as also the order for~ 
compensation to P, W. Nos, 1—4, sh 

Beasley, C,:J,—1 agree. 
| N. K/A. Sentence reduced, 


6) 16 ©. 725. 
(6) 18"Ind, Oas. 402; 40 O, 511; 14 Or. L. J. 66. 
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(7) 17 B. 260. be 
TEDAN N. (1884) 220. - +2 
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CALCUTTA HIGH COURT. ` 
Civil Appeal No 3042 of 1432, 
: April 29, 1932, ah 
a a CcSTELLO AND JCK, JJ." . 
SARAT KUMAR BANERJI—Puatntirr— 

Pl APPELLANT 

versus 3 5 : 

Munshi ABDUL BARY. AND oTHEas— 
DEFANDANTS— RESPONDHAT2, | is 

Bengal Tenancy Act (VIII of 1885), s: 87—Abandon- 
ment—Non-transferable occupancy holding—Usufruc- 
tuary morigage by tenant—Sale for rvent—Purchase 
by landlord— Landlord's right to re-enter. 

The tenant of a non-transferable occupancy holding 
gave a usufructuary. mortgage of it to a- stranger. 
On default being, madein. payment of rent,- the 
landlord obtained a decree for rent and in the sale in 
execution, the landlord himself, purchased the 
‘holding. , 

Held, ihat ynder the circumstances of the case, 
there was'completo abandonment by the tenant and 
therefore the plaintiff had the right to resume posses- 
sion qua landlord irrespective ofthefact that he 
himself happened to be the auction-purchaser as. by 

: thesalethe scintilla of interest which remained in 

the tenants was -finally extinguished. |p. 34, col. 2.1 


Oivil Appeal against appellate decree 


of the Sub-Judge, Second Class, Hooghly, 
dated the 14th Agust, 1929. | 

Messrs. Sarat - Chandra Mukherji and 
Indubhusan Mukerji, for the Appellant, _ 

Mr. Benoyendra Prasad Bagchi for 
Bijan Kumar Mukherji and Biraj 
Mohan Majumdar, for the Deputy Registrar, 
for the Respondents, f 


Costello, J.—This wasa suit for de- 
claration of title snd for recovery of pos- 
session of certain lands mentioned in the 
plaint, ‘Ineed not for the purpose of 
our decision specify the. lands in detail, 
but put quite shortly ithe position was 
that- there. was an occupancy raiyati 
standing in the names of two persons, 
` Golapdi Mallik and Abdul Sattar, at a 
jama of Re, 36-3 annes 17-gandas. That wasa 
non-transferable. occupancy holding. It 
was mortgaged by way of conditional sale 
and the mortgage-wes a  usufructuary 
‘mortgage It is conceded that the mort- 
gage was of. the whole of the property in 
question. The plaintiff in the suit was 
the landlord Sarat. Kumar Banerjee aad 
he is the appellant before us. ‘The res- 
pondent in this appeal, Munshi Abdul 
Bari, was the principal defendant in the 
suit and he was the mortgagee. The 
other defendants in the suit were the 
tenants who were the mortgagors. ` 

It appears that the present plaintiff 
brought a suit against the tenants for re: 
covery cf rent. In that suit he obtained 
a decree and proceeded to put the decree 
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to execution in consequence of which 
there was a- sale of the holding and at 
that sale „the landlord, that is to say, the 
present plaintiff, was the purchaser. Tho 
sale was duly confirmed and the plaintiff 
as the purchaser was put into possession of 
the property. Thereupon the present de- 
fendant es the mortgagee filed an objection 
under the provisions of O. XXI,-r. 110, 
There seems to 
have been an investigation aa provided for 
in r. 100, cl. 2, a3 a resultof which the 
court made an order under the provisions 
of O. XXI, r. 10l anå directed that tho 
applicant, that is to say, the present 
defendant, the mortgagee, was to be put 
in possession of the property. The present 
plaintiff thereupon instituted the «uit 
with which weare now concerned. claim- 
ing that he had theright to eject the 
moltzagee snd recover possession of the 
property: The Munsifof the 8:cond Ocurt, 
Arambagh, made a decree in favour of the 
plaintiff and ordered that he chould get 
khas possession of the lands in question, 
the defendants being evicted. Thereupon 
the defendants appealed and the matter 
came before the Subordinate Judge, Second 
Oòurt, Hooghly, who reversed the decision 
of the trial Oourt onthe ground that the 


‘mortgage in question was an incumbrance 


within the meaning of s. 161, Bengal 
Tenancy Act, and that the plaintiff as the 
the auction sale had not 
given proper notice to annul that incum- 
brance under the provision conferred under 
8 167 Bengal Tenancy Act, in that the 
plaintiff knew of the mortgage of 12th 
November 1923 or at any rate when the 
sale was con‘irmed on 24th June 1924, and 
he had not served the notice under e. 167 


until 18th Avgust, 1925, which the learned 


Subordinate Judge erroneously computed 
to bə within two yeara after the contirma- 


tion cf the sale or more than two yoars 
of the date of the knowledge of the 
plaintiff. 


It is clear that the notice was served after 
one year, indeed one- year ani two months 
after the date of the confirmation of the 
sale. The learned Subordinate Judge was 


.wrong in taking the date of the service of 


the notice as the terminus ad quem, as 
s. 167 in fact says that an application in 
writing must be made to the Ooll&ctor 
within one year from the date of the con- 
firmation of the sale or the date on which 
the purchaser first had notice of the in- 
cumbrance, whichever is later. Therefore 
the proper date to be teken was the dase 
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on which the. application on which the 
notice was founded was made to the 
_ Collector, However if we had to decide 
the case on this point alone we should pro- 
bably take the view that as the notice was 
served on 18th August 1925 the presump- 
tion is that the application was. made to 
the Collector within a week or.two before 
the date on which the notice was served. 
In the ordinary course the Oollector in 


matters of this kind would ‘doubtless take. 


the necessary stepsto havea notice served 
within a week or two of the application 
made to him. However in the view which 
we now take of this ccee it is not neceg- 
sary that we ehould.furtker deal with this 
point. - ; 

_ This appeal has been argued at great 
length and much force by the learned 
Advocate on behalf of the landlord, the 
appellant before us, that thisis in fact a 
case where we ought to hold that tha usu- 
fractuary mortgage which was created by 


the tenants defendants was not an incum-. 


brance within the meaning of 8-161, Bengal 
Tenancy Act, and therefore no notice of the 
kind contemplated in s. 167 as a condition 
precedent to the right of the landlord to re- 
sume possession as against the mortgagee 
was required. 

Having regard tothe facts and circum- 
stances ofthis particular case we do not 
think it necessary to make any ‘attempt to 
reconcile the many conflicting decisions 
upon the questicn whether or not the mort- 
gage of the whole or ofa partofa non- 
transferable occupancy holding coastitutes 
an izcumbrance within the meaning of 
8. 161 or whether the fact that itis a 
usufructuary mortgage makes any differ- 
ence orthe fact that a purchaser at the 


auction sale which was held under execte- 


tion proceedings is himeelf a landlord, 
We only. ssy with regard to this aspect of 
the matter that the time must come when 
the Court will have to make some attempt 
fo reconcile. these conflicting decisions, or 
atany rate toextrect s: me general principl- 
es irom them. Wetbink however the 
matter can be decided upon the footing that 
the usufructuary mortgage, even though 
it was a mortgage of the whole of the hold- 
ing, did not of iteelf constitute on tke 
part of the tenants an abandonment of 
the holding so as to give the landlord by 
that alone, the right to resume possession 
on the ground thatthe tenants had made 
a transfer of a non-transferable holding 
and had therefore , abandoned the holding, 
At appears that in thie particular cage 
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the _ mortgage deed provided that the 
tenants mortgagors would continue to 
pay-the rent to theirlandlord. The case of 
Prionath Bose v, Kusum Kumari Dassi, 47- 
Ind.- Cas. 332 (1) seems to indicate that the 
mere making of a usufructuary mortgage, : 
even a mortgage covering the’ whole of 
the kolding, does not itself constitute an ` 
abandonment. There must be some fur- 
ther facts. found in ‘addition to the 
mere ‘execution of: the mortgage 
end other circumstances muet exist 
in order to show conclusively that not only 
by the: making of the mortgage but for 
other reasons the tenant intended to aban- 
don the holding and no longer be. responsi- 
ble for, or at'aay rate to fulfil his obliga-. 
tion towards his landlord.as regards the 
payment of rent.. _ Cae Pees 

In the present instance, as I have already 
mentioned, there was nct orly a mortgage, 
but ‘the tenant defaulted in payment of . 


rent to the‘landlord and the -present plainte — 


iff gecured a decree for the rent which wes © 
in arrears and brought the holding to sale 
and himself became the purchaser, We are 
of opinicn tat althcughprior.to the eale 
the tenants sillhad some interest in the 


-holding in that he had not parted” with the 


equity of redemption after the sale what- 
ever “interest the tenant still had in 
the holding passed to the landlord by 
virtue of tbe purchase which he-_had 
made.. Thereafter the tenant had no fur- 
ther interest in the holding as against his 
landicrd. That being the position we may 
take it that the execution of the usufruc- 
tuary morigage plus thesalein the exe- 
cution proceedings are sufficient to con- 
stitute a complete abandonment on the 
part of the tenant particularly when one 
takes into accoun: also the facis that sub: 
sequent to the rent sale there’ was a pro- 
ceeding by the mortgagee under O. XXI, 
r. 101 in consequence of which he was put 
in posseesion of the land in question. 

In thosə circumstances we feel able to 
decide this matter on tae footing that that 
there was a complete abandonment by the 
tenant and therefore the plaintaff in the suit 
had tke right to resume possession qua 
landlord irrespective of the fact that he 
himee:f happened to be the auction-purcha- 
ser as by tne gale of the scintilla of intores$ 
which remained in tue tenanis was finally 
extinguished, The plainiufi by virtua of 
his position as the landlord of a holding 
which has been totaliy abandoned by the 
tenant has a right to resume possession and 

(1) 47 Ind, Oas, 832, - 
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we think that he is entitled to resume. pos: 


session as against the mortgages. We, 


therefore, come to the conclusion that this 


appeal must be allowed. The judgment. 


and decree of the lower Appellate Court are 
set aside and those of the Oourt of first 
instance restored. The appellant is entit- 
led to his costsin this Oourt as well as in 
the lower Appellate Court, : 

dack, J.—I agree with the decision of 
my learned brother and I would only like 
to say that the /possession taken by the 
plaintiff must have been actual possession 
not symbolical possession; otherwise there 
would not have been any proceeding under 
O.XX{, 100, Oivil..Procedure Oode. The 
trial Court does- not appear to be correct in 
stating that the plaintiff took symbolical 
‘possession, * ~~ 

N/a, Appeal allowed. 
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E PATNA HIGH COURT. 
. Oriminal Revision No. 432 of 1932, 
` Beptember 30, 1932, 
MAOPHERSON, J. 
DAMODAR NARAYAN OHAUDHURY 
AND OTHE28—PRTITIONE8S i 
versus ? 
TMPEROR— OpPPOSITE Party. 

Bengal Embankment Act (II of 1882), s. 76, cls. (a), 
(b), 80—Making repairs and placing sluice gate in 
embankment—Conviction for—Prohibitory notification 
—Publication in manner prescribed in s, 80—Whe- 
ther essential—' Existing embankment,’ meaning 
of. : 
Two persons were convicted of offences under s, 

76, cls. (b)and (c) respectively of the Bengal Em- 
bankment Act. It was urged on their behalf that 
there was no proof that s.76(b) had been published 
as required by s. €0 of the Act, and that the accused 
did not ‘add to any existing embankment’, on the 
ground that the words ‘existing embankment’ meant 
the embankment as it existed in 1911, when the 
notification was made: 

Held i) that s.6 of the Act madeit clear that the 
notification applying s.76 (b) would come into effect 
the month after the date of its appearance in the Oal- 
cutta Gazette irrespective of further publication under 
the last part of s. 6 and in the manner set out in s. 
80 which publication is directory merely and not 
mandatory: i 

(ii) that the expression ‘existing embankment’ in 
8. 76 (b) was in contradistinction to ‘new embank- 
ment’ and meant an embankment existing at the 
time when the addition was made, 

A sluice annexed to an embankment is under the 
definition included in the term ‘embankment’ as used 
inthe Act, Superintendent and Remembrancer of 
Lega! Affairs, Bengalv. Harakali Biswas (1),Govardhan 
Sinha v. Queen-Empress (2), Ajodhya Nath Koilav. 
Raj Krista Bhar (3) and Rama Nath Pandit v.Emperor 
(4), referred to. 

(ttt) that the acsuged in making the repairs and in 
making a sluice to tha bandh rendered themselves 
liable to punishment under s. 76 (b). ; - 

Oriminal Revision Petition against an 
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order of the Sessions Judge, Darbhanga, 
dated the 20th June 1932, affirming that of the 
Deputy Magistrate, First Olass, of Darbhanga, 
dated the 3rd March, 1932, 

Messrs. B. N, Mitter and P. B. Ganguli, 
for the Petitioners, ' 

sgudgment—tThe first petitioner is the 
zemindar of village Ohaka in the District 
of Darbhanga and the second petitioner is 
his servant, Through the village runs an 
old bandh (or embankment) with cultivated 
land on both sides. In March 1930, the 
second petitioner under the direction of the 
first petitioner had earth thrown upon the 
bandh thereby raising the height of it, and 
between that month and January, 1931, 
made similar repairs and also -placed in the 
bandh a sluice gate with twoopenings. The 
top of the bandh is, as often happens, used 
as a road and the repairs were probably 
made to improve the road; the sluice of 
course was intended to facilitate cultivation 
of land onone side or on both sides of the 
bandh. 

Now, the Bengal Embankment Act, 1882, 
has been extended to the area and in addi- 
tion on 25th July, 1911, the Lieutenant- 
Govarnor by notification in the Oalcutta 
Gazette declared the limits of a tract, iaclud- 
ing the village mentioned, within which the 
provisions of cl. (b) of =s. 76 of the Act 
should take effect and thereupon that 
enactment took effect in the area one month 
after the publication of the notification. 
Section 76 (b) sets out that 
“every person who, within the limits of the tract 
included in any probibitory notification under s. 6 
without the previous permission of the Collector 
shall erect, or cause or wilfully permit to be erected, 
any new embankment, or shall add to any exist- 
ing embankment, orshall obstruct or divert, or cause 
or wilfully permit to be obstructed or diverted, any 


water-course, shall be liable on conviction toa fine 
not exceeding five hundred rupees.” 


- The petitioners having been convicted of 
the said offence and of abstment thereof 
under s. 76 (c), have obtained the present 
Rule for the consideration of the convictions 
and the respective sentences of fine of 
Rs. 51 and Rs, 25. Admittedly the previous 
permission of the collector waa neither 
sought nor obtained. 

Mr. B. N. Mitter first contended that 
there was no proof :that the notification 
under s. 76 (6) had been published in the 
manner required by s. 80. But apart from 
the decision in Superintendent and Rem&m- 
brancer of Legal Affairs, Bengal v. Harakalt 
Biswas (1), it is obvious on perusal of e. 6 

(1) 131 Ind. Oas. 859; 58 O. 874; 35 O.W, N.163; 


Ind. Rul. (1931) Oal. 507; 32 Or, L. J, 813; A, LR 
1931 Oal, 435; (1931) Or, Oas. 587. 
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that the notification applying s. 76 (b) comes 
into effect one month after ihe date of its 
appearances in the Calcutta Ge zette irres- 
pective of further publication under the last 
part ofs.6 and in the manner set out in 
's, 80 which publication is directory merely 
and not mandatory. Moreover, local pub- 
lication was also established at the trial. 

At is then ccntended that the petitioners 
did not “add to any existing embank- 
ment” within the mesning of s. 76 (b) since 
the words “existing embankment” must 
mean the embankment £s it existed at the 
time of the notification in 1911, But in 
8, 76(b) [asin e. 76(a)] the expression “exist- 
ing embankment” is in contradistinction 
to “new embankment” occurring just before, 
and obviously it meens an embankment 
existing at the time when the addition is 
made. ‘The contrary view taken in 
Govardhan Sinha v, Queen Empress (2) was 
overruled by aFull Benchin Ajodhya Nath 
Koila v. Raj Krishto Bhar (3). The matter 
was carried further in Rama Nath Pandit v. 
Emperor (4), If the petitioners in fact 
raised the bandh at Chaka, gs it 
existed in 130—and it has been held that 
they did—they come within the mischief 
of s. 76 (b). 

But they also come within that provision 
because they made a eluice in the bandh. 
“A sluice annexed to an embankment” is 
under the definition included in the term 
“embankment” asused in the Act. It is 
also no defence to ray that previously 
‘kachha openings used to be made in the 
bandh and in 1920 ali that was done was 
to make a pucca sluice, eo obviating future 
-temporary cuts in the bandh. 

I refrain from expressing án opinion 
upon the learned Sescions Judge's view 
that the eluice in this case constituted a 
diversion of a water-couree (which by defi- 
nition includes a line of Crainage, weir, 
culvert, pipe or other channe), whether 
natural or artificial, for the passage of 
water). It has been sufficiently shown that 
the action of the petitioners both in res- 
pect of making repsirs which in fect 
added to the 
sluice therein render them liable to con- 
viction and puniehment unders,76 (b). It 
is beside the point that euch additions to 
orcutsin the old bandh had frequently 
been made before 1930C—previous permis- 
sion of the Collector should eince 1911 


(2) 11 0.570. 
(3) 30 O. 481; 7 O. W. N. 284 


4) 9 Ind. Cas 360; 13 O. L, J. 333; 38 0, 413; 
00, 5. 85. 333; 38 0, 413; 12 
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have been chtained in respect of each of 


them. Ordinarily permission is readily 
available butin the area in question, as the 


-prohibitory order under s. 6 implier, it is 


essential that the Collector ehould be 
approached before an embankment ie inter- 
fered with, evenon the plea of public bene- 
fit and should give his authorieation. 

The sentences of fine are not severe. 

The application is accordingiy without 
merit and the rule ia diacharged. 

N./a. Fu'e discharged. 


CALCUTTA HIGH COURT. 
Oivil Appeal No. ¢6) of 1931, NA 
May 13, 1032. 7 
MITTER AND BARTLEY, Jd. 
Srimatti NIRMALANALINI DEVI 
FLAINTIFE— APPRLLANT 
versus ; 
Srimatti KAMALABALA DASSI 

AND ANOTHER— DEFENDANTS — RESPONDENTS. 

Evidence Act (I of 1872),'s.82, cl. (5)—Horoscope— 
Astrologer having had special means of knowledge 
relating to date of birth—Astrologer dead—Admis- 
sibility of horoscope in evidence. 

Where a horoscope has been prepared by an as- 
trologer who has had special means of knowledge 
relating to the date of birth of a person, and the 
astrologer is dead, the horoscope is admissible in 
evidence under s. 32, cl. 5, Evidence Act. Mahomed 
Arif v. Yeoh (1): Raja Goundan v. Raja Goundan 
(3) and Kvrishnamachariar v. Krishnamachariar (4), 
referred to. Satish Chunder Lal v, Mohendra Lal (2), 
distinguished. 

Appeal against the appellate decree of 
the Additional Sub-Judge, Bankura, dated 
the 25th Ncvember, 1980. 

Mr. Jitendra Mohan Banerjee, for the 
Appellant, 

Messrs Nakuleswar Mukerjee and Benode 
Lal Ghose, for the Respondents.. 

dudgment.-—This is an appeal by the 
plaintif and arises out of asuit for enforce: 
ment of a mortgage said to have been 
executed by defendant Ne. 1's husband, one 
Dharma Das Datta, now dead, in favour 
of the plaintiff. Defendant No. 2 who js the 
brother of Dharma Das has been madea 
party to the suit, for the mortgage is said 
to have been executed for the necessities 
of the joint family which consisted of 
Dharma Das and his brother. The claim 
is laid at Rs. 1,539-13-0, Amongst several 
defences to the euit, the main defence is 
that themortgagor Dharma Das was 8 minor 
at the time of execution of the mortgage 
bond end that therefore, the mortgege is 
void ag a minor is incompetent to contract, 
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Both the Osuris below have given effect to 
this defence and have agreed in dismissing 
the suit. The ‘question in this appeal is 
whether these decisions are right, It has 
been contended that in arriving at the con- 
clusion that the mortgagor wasa minor the 
Courts below have relied on a horoscope 
which is not admissible under s. 32, cl.6, 
Evidence Act. Ithas been found by the 
lower Appellate Court that the horoscope 
comes from the custody of defendant No. 
2, the brother of the husband of defendant 
No. 1, who made it over to the father of 
defendant No.1 for filing it in the record 
of the suit, It is further found that it was 
written by an astrologer, now dead, whose 
handwriting has been proved by a near 
relation of the said astrologer. It has bean 
further found that the astrologer died in 
1326 B. S., before the death of Dharma Das 
and that the said astrologer used to pre- 
pare horoscope for others in the village in 
which Dharma Das resided. In these 
circumstances we are of opinion that the 
horoscope is admissible in evidence under 
8, +2,cl. 5, Evidence Act, to prove the date 
of the birth of Dharma Das. 

The time of one’s birth relates to the 
commencement of one’s relationship by 
blood and a statement therefore of one’s age 
made by a deceased person having special 
means of knowledge relates to the existence 
of such relationship within the meaning of 
s. 32, cl, (5). Illus. (1), 5. 32 would go to 
show that any statement made by a person 
having special meansof knowledge relating 
to the date of birth of a particular person on 
a given date is a relevant fact when the 
issue is what is the date of birth of that 
particular person. This view receives sup- 
port from the decision of the Judicial Com- 
mittee in Mahomed Ariff v. Yeoh (1). Re- 
liance has been placed by the appellant 
onthe cass of Satish Chunder Lal v. 
Mohendra Lal (2) in support of the con- 
tention that the horoscope is not admissi- 
ble in evidence. It will appear from an 
examination of that case that there was 
no evidence that thse person who made 
the horoscope had any special means of 
kaowledge. In this cassit has been proved 
that the astrologer used to prepare horos- 
copes for others in that village and con- 
sequently must be taken to have special 
means of knowledge of the date of the 


(1) 39 Ind. Cas. 401; A.I.R.3916 P. O. 242; 43 L A. 
256; 21 O. W. N. 257; (1917) M. W. N. 162; 19 Bom. 
L. R. 157; (1916) 2 A. 0.575; 86 L. J. P, O. 15; 115 L. T, 
564; 32 T. L. R. 678 (P, O). 

(2) 17 0. 849, 


NIRMALANALINI DEVI V. KAMALABALA DARSI, 


37 


birth of Dharma Das. This statement was 
made ante litem motam. The Calcutta 
case just referred to was doubted in Raja 
Goundan v. Raja Goundan (3). It would 
seem also from the case of Krishnama- 
chariar v. Krishnamachariar (4), that the 
horoscope would be admissible in evidence 
to prove the age of the person whose 
horoscope the document purports to be, if 
the person who made the horoscops is called 
if alive to testify to hisspecial means of 
knowledge of the date of the birth of the 
person in question. We are therefore of 
opinion that in the circumstances the 
horoscops has been rightly admitted in 
evidence and the first ground taken, there- 
fore, must fail, It appears alsə that the 
horoscops was examined and compared by 
Dharma Das’s father-in law at the time of 
Dharma Dass marriage with his 
daughter. 

Apparently this horoscops was given by 
Dharma Das's mother to Dharma Das's 
father-in law for comparison with the horo- 
scope of Dharma Das's wife. The astrologer 
who made the comparison is deadand the 
motherof Dharma Dasis also dead and their 
evidence was not consequently available 
at the hearing of the suit. The Subordi- 
nate Judge is of opinion that the horos- 
cope is admissible in evidence under a. 
32, cl, 6, Evidence Act, but we are of 
opinion thatitis not receivable in eviden- 
ce under cl.6 but is receivable in evid- 
ence under cl. 5 which no doubt requires 
that the party making it must have special 
means of knowledge. In the circumstances 
detailed above, it appears clear that the 
astrologer prepared the horoscope on the 
information of same one who had special 
means of knowledge, viz, soma memb:rs 
of Daarma Das’s family and the horoscope 
was adopted by the family as representing 
the corract date of Dharma Das's birth 
as it was used for the purposes of com. 
parison at the time of Dharma Dass 
marriage. The next ground taken is that 
defendant No, 1 should have basn made 
liable as the money borrowel was for the 
marriage of Dharma Daa, a member of the 
joint family; and the expenses of the marri- 
age is undoubtedly a legal necessity which 
would make the loan binding oa the joint 
family; and would ba rezoverable from 
the joint family properties. Tre answer 
to this contention is that the finding® of 
the lower Appellate Oourt is that the 

(3) 17 M. 134; 4 M. L, J, 85. 

(4) 19 Ind. Cas. 452; 33 M. 166; 13 M, L, T. 385; 
(1913) M. W. N. 355; 24 M. L, J. 51, 
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ereditor did not make any bona fide in- 
quiry about the existence of necessity and 
that the brothers, Dharma Das and defend- 
ant No. 2 were possessed of considerable 
landed property at thetime and there was 
no justifying necessity for the mortgage. 
Both grounds taken in the appeal fail and 
the appeal must be dismissed. 
N/A. Appeal dismissed. 
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PATNA HIGH COURT. 
Second Oivil Appeal No, 1552 
of 1230. 
September 16, 1932. 

Mcwammap Noor AND Dearie, JJ. 
SUOCHIT OHAUDHURI— APPELLANT 
versus 
HARNANDAN SINGH AND 0THERB— 
RESPONDENTS, 

Hindu Law—Minor—Natural guardian contracting 
loan for purposes binding on minor's estate—Liabili« 

ty of minor's estate. 

The guardian of a Hindu infant has power to 
contract loans on behalf of the minor for the neces- 
sities of the estate or for the benefit of the estate. 

Where the natural guardian of a Hindu minor 
executed a hand note and received a loanand the 
creditor in hissuiton thehand note shows that 
the loan was contracted for purposes binding on 
the minor, although the guardian alone is personally 
liable for the loan, the minor's estate is nonethe- 
less liable. Jodhi Singh v. Cahotu Mahto (2) and 
Padma Krishna Chettiar v. Nagamani Ammal (4), 
relied on, Kashi Prasad Singh v. Akleshwari Prasad 
Narain Singh (4), distinguished. 


Second O:vil Appeal against a decision of 
the Additional Subordinate Judge, Shah- 
abad, dated the 10th November, 1930, con- 
firming that of the Munsit of Shahahad, 
dated the 20th September, 1929, 

Messre. Mahabir Prasad and D.N. 
Varma, for the Appellant. 

Messrs. K. P. Jayaswal and Anand 
Prasad, for the Respondents, 

Judgment.—This is an appeal by the 
second defendant in a suit brought for the 
recovery of two loans; one of Rs. 100 and 
the otherof Rs. 342 contracted on his þe- 
half by his mother who was defendant 
No. 1 in thesuit and who is found to have 
been the guardian of the appellant at the 
time of the loans, Both the defendants 
denied the loans and thishas been concur- 
rently found against them by the lower 
Oourts. The appellant also urged that he 
was not a minor at the time the loans are 
said by the plaintiff to have been advanced 
to the appellant's mother, but this also has 
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been negatived by the two lower Courts. 
A hand note was executed in connection 
with each loan by the appellant’s mother 
who did not describe herself in it as guar- 
dian of the appellant, but such description 
is not always essential and itis a question 
of fact in each case whether the person 
was acting as guardian, and both the Oourts | 
below have found that the appellant's 
mother did in fact act as guardian on 
appellant's behalf in connection with these 
loans. The first hand-note stated that the 
money was wanted for the purchase of 
bullocks and the second hand-note merely 
spoke of khas expenses. The evidence, 
however, wasthat money was taken on the 
second occasion for purchasing bullocks 
and seed grains and for improving kasht 
lands by removing sand from them. The 
trial Court found that the moneys had been 
taken by the appellant's guardian for his 
“necessities and benefit’. The lower 
Appellate Court has substantially endorsed 
this finding by observing that : 

“The loans in suit were borrowed by defendant 


No. 1 as guardian of her son defendant No.2 for 
necessities benefiting him.” 


The learned Advocate for the appellant 
relies on Kashi Prasad Singh v. Akleshwari 
Prasad Narain Singh (1), a decision that. 
wes cited below and in which it was held 
that a guardian cannot bind the estate of 
a minor by a personal covenant and that 
therefore a hand-note executed. by the guar- 
dian of a minor cannot bind the minor's es- 
tate. I ought to have said that while the 
trial‘court gave the plaintiff a decreezagainst 
both the defendants without any qualifi- 
cation, the lower Appellate Oourt modi- 
fied that decree by directing that es far 
as the appellant was concerned the decree 
should be executed against his estate only, 
that is to say, not against his person aleo. 
The case in Kashi Prasad Singh v. Akl- 
eshwart Prasad Narain Singh (1) does 
not, however, help the appellant, and the 
reason is that in Jodhi Singh v. Chhotu 
Mahto (2) which has been referred to by 
the learned Subordinate Judge the case 
in Kashi Prasad Singh v. Akleshwari Pra- 
sad Narain Singh (1) was distinguished as 
not a suit for the price of necessaries. A 
more important distinction for the purposes 
of the present case is that the suit in 
Kashi Prasad Singh v. Akleshwari Prasad 
Narain Singh (1) was a suit on the kand- 
note, while the present is a suit not on 


(1) 58 Ind. Cas. 22; 2 P. L.T, 35. 
é a Ind, Oas, 548; 7 P. L. T, 732; A. I, R, 1926 
‘at, 399, ; 
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the hand-notes but on the loans that are 
evidenced by the hand-notes found to have 
been executed by appellant’s mother. The 
plaint speaks of defendant No. 1 acting for 
herself and as guardian of defendant No. 
2 and karta of the joint family, allega- 
tions which would have bsen entirely 
unnecessary if it was intended to proceed 
on the hand-notes alone. That the suit 
was regarded in this light by both the 
lower Oourts is clear from their discuss- 
ion of the issue whether defendant No. 
2 was liable for the loans. Learned 
Counsel has laid stress on the fact that 


the hand-notes did. not purport to charge’ 


the: estate of the minor, but the documents 
in question would not have been hand- 
notes if they had purported to do so, 
The real qnestion in the case is whether 
a creditor has any remedy against the 
person or estate of a minor in respect of 
a loan advanced by him to the minor’s 
guardian for the necessities and benefit, 
as the trial Court put it, of the minor. 
That the guardian of a Hindu infant has 
power to mortgage or even sell the estate 
of the minor for the nacessities of the 
estate or for the benefit of the estate is of 
course unquestionable. If the guardian 
has this power, he must clearly have power 
also to contract loans on behalf of the minor. 
It may be that for such loans he is per- 
sonally liable, but the question is whether 
the minor's estate will also-not be liable, 
provided of course it is shown that the 
loans were taken for purposes binding on 
the minor’s estate. It is also beyond 
question that the guardian cannot impose 
any personal liability upon the minor, and 
unless the creditor could in a proper cass 
proceed against the estate of the minor, the 
position would be that as ageinst a minor a 
ereditor would be lefi without any re- 
medy at ‘all in respect of a loan advanced 
by him on the minor's account to the 
minor's guardian. That cannot and has 
never been held to be the law. All that 
was laid down in Kashi Prasad Singh v. 
Akleshwari Prasad Narain Singh (1) was 
that if the creditor choose to sue on the 
guardian’s hand-note as such, he cannot 
obtain a decree against the minor's estate, 

Learned Oounsel has next assailed the 
concurrent finding of the lower Oourts 
that the loans were taken for the neces- 
sities and benefit of the appellant. He 
has in this connection relied on Kandhia 
Lal v. Muna Bibi (3) and contended that 
the finding about the necessities and 

(3) 20 A. 135; A. W. N, 1897, 229, 
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benefit of the appellant is vitiated by 
reason of the failure of the plaintiff to 
prove that he had made proper enquiries 
as to the necessities of the minor before 
advancing the loans in question. But what 
are the circumstances? The plaintiff knew, 
and had dealing with, the family for a 
long time before the loans in suit. We 
areitold that:he claims to have known the 
fields of the appellant also, and this may 
be believed all the more readily as both 
the plaintiff and the appellant are from 
the mofussil and apparently live not very 
far from each other, The appellant is 
the only son of. his parents. The family 
was in an impecunious condition, and the 
learned Subordinate Judge has referred 
to the facts that the father of the ap- 
ellant had previously mortgaged some 
and to the plaintiff and that appellant's 
mother had also had occasion to do so 
besides selling some of them after the 
institution of the suit. The evidence is 
that appellant's mother asked for the 
money for bullocks, seed grains and the im» 
provement of kasht lands by removing sand 
from them, These are obviously not purpo- 
ses of luxury to an agriculturist, and there 
is no indication that the mother was indulg- 
ing in speculative business say, in bul- 
locks. The circumstances were such that 
the creditor may well have believed the 
mother’s representations, and it was open 
to the courts to proceed on that footing 
unless it had been the case of the ap- 
pellant that the mother was in fact raising 
money for her own purposes, though nomi- 
nally on behalf of her only son. It is 
not contended that any such suggestion 
was made in the couris below. It seems 
to us further that the lower Oourts had 
ample material before them to come to 
the conclusion that the moneys were bor- 
rowed by the appellant's mother for neces» 
sary purposes. We do not see any error 
of law in that finding. The case does 
in fact seem to be indiastinguishable from 
Padma Krishna Chettiar v. Nagamani 
Ammal, 30 Ind. Oas, 574 (4) which has been 
referred to by the learned Subordinate 
Judge’ 

We, therefore, dismiss this appeal with 
costs, 

N/A. Appeal dismissed, 


ase 30 Ind, Oas, 574;1{18 M., L. T. 216;39 °M, 
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PATNA HIGH COURT. 
Civil Revision PetitionNo. 423 of 1931. 
August l, 1932. 
MOHAMMAD Noor AND DHAVLE, JJ. 
DEONANDAN PRASAD-—PRITIONER 
VETSUS 
PIRTHI NARAYAN AND OTHERS—OpPPOgITE 


Parry, 

Bengal Tenancy Act (VII of 1885), s. 170—Rent 
decree—Claim—Civil Procedure Code (Act V of 1908), 
0. XXI, r.58—Claimant, if entitled to show decree 
was obtained against wrong person, or that the tenure 
belongs to him. 

Section 170, Bengal Tenancy Act, pre-supposes a 
rent decree. A claim may be made under O. XXI, r. 58, 
Civil Procedure Code, onthe ground that the decree 
isnot a decree ofthe kind pre-supposed in the 
section. [p. 41, col, 2.] 

But when theclaimant while not denying that the 
decree-holder was the sole landlord of the holding in 
suit, or that arrears of rent were due in respect of the 
holding, only contends that the defendants against 
whom the landlord proceeded were his under-raiyats 
and that he was entitled to show that the decree was 
not arent-decree, it isnot open to the claimant under 
O. XXI, r. 58 to show that the decree under execution 
is not a rent decree by establishing that the decree was 
obtained against a wrong party, inasmuch as that 
would really be establishing thatthe decree isa 
nullity, and establishing it under O. XXI, r. 58 which 
is excluded by s. 170 of the Bengal Tenancy Act, 
[p. 42, col, 1] 

A third party cannot avail himself of O. XXI, r. 58 
against arent-decree merely on the ground that the 
tenure or holding in suit belonged to him. Amrita 
Lal Bose v. Nemai Chand Mukhopadhya (3), relied on. 
Rameshwar Singh v. Rajo Chowdhrain(1) and 
Dwarka Singh v, N ema Singh (2), referred to, [ibid] 

Application against an order ot the 
Munsif, Second Oourt, Muzafferpur, dated 
the 2nd May, 1231. 

The case originally came up before 
his Lordship, Mr. Justice Faz) Ali sitting 
singly who on sth February, 1932, made the 
following 

Order of Reference to a Division 

Bench. 

Fazl Ali, j.—It appears to me that this 
case raises a question of some difficulty 
which ought to be decided bya Division 
Bench. Section 17 0 of the Bengal Tenancy 
Act clearly provides that O. XXI, r. 58 will 
not apply toa tenure or holding attached 
in execution of a deéree for arrears due 
thereon, There are several decisions of this 
court in which it was held that subordinate 
Courts had wrongly allowed claims preferred 
under O. XXT, r, 58 in course of proceedings 
taken in execution ofa rent decres—See 
Rameshwar Singh v, Rajo Chowdhrain (1) 
and Dwarka Singh v. Nema Singh (2), The 
point, however, which is raised on behalf 
of the opposite party in this revision is 


(1) 95 Ind. Cas, 293; 7 P. Li T. 625; 3 Pat. L, R. 339; 
A. I. R. 1926 Pat. 210. 


(2) 117 Ind, Oas. 203; 10 P, L. T. 118; AL R. 1929 
Pat, 195, 


DEONANDAN PRASAD V, PISTAI NARAYAN, 


1421. 0. 


that itis always open toa claimant under 
O XXI, r. 58 to show that the decree 
sought to be executed is not a rent decree, 
In this case itis said that this has been 
established by showing that the decree- was 
obtained not against the recorded tenant 
but against shikmidar or under-tenant, It 
appears to me that the argument requires 
consideration. But on the other hand there 
are certain observations which were made 
by Banerji, J., in the case of Amrita Lal 
Bore v, Nemai Chand Mukhopadhya (3), 
and which were adopted byme in Dwarka 
Singh v. Nema Singh (2). The observations 
were as follows: — 

“Upon aclaim under s, 278 of the Code of Civil 
Procedure being preferred, it therefore, lies upon 
the party opposing thb claim to show that the 
claim is barred by s.170. He can show that by 
showing that upon the claimant’s own case, s. 170 
applies to it and bars the applicatién of s. 278. 
That will be the case, where theclaim is of this 
nature, namely, that the claimant admits, that the 
tenure or holding attached isheld under the decree- 
holder, that arrears of rentare due thereon and 
that the decree isin respect of such arrears, but 
contends that the decree ought not to be allowed 
to he executed by the attachment and sale of the 
tenure, because it was obtained against a wrong 
person, but the claimant was the person entitled to 
the tenure orholding,and that, unless and until 
the landlord sues him and obtains a decree against 
him, the tenure or holding cannot be sold. Where 
that isthe nature of the claim, s. 170 will bar the 
claim upon the claimant's own case.” 


In my opinion as questions like those 
raised in the present case are constantly 
coming up before this court, this matter 
should be dealt with once for all by a 
Division Bench, 

Mr. Rai I. B, Saran, for the Petitioner. 

Messrs. G. P. Das and P. Misra, for tke 
Opposite Party, 

Dhavle, J.—The only question raised 
in tbis revisional application is whether 
the claimant opposite party was entitled 
to apply under O. XXI, r. 58 cf the 
Oivil Procedure Oode having regard to 
8.1700f the Bengal Tenancy Act which 
provides that r. 58 (among others) of 
O. XXI, ofthe Civil Procedure Code shall 
not apply toa tenure or holding attached 
in execution of a decree for arrears due 
thereon. The decree in the present case 
was obtained by the petitioner against 
two malis, and the claimant came to cvurt 
with the allegation that those malis were 
bisi own under raiyats, and not holders 
under the decree-holder landlord direct. 
The applicability ofe.1:0 of the Bengal 
Tenancy Act to cases of this kind was 
considered by a Fall Bench of the Oaleutta. 
Hgh Courtin 180lin Amrit Lal Bose v, 


(3) 280. 382; 5 Q. Ws N. 474. de 
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Nemai Chand Mukhopadhya (3), The 
question formulated for the decigion of 
that. Fall Bench was:— 

“Whether 8.170 of the Bengal Tenancy Act bars 
-a claim unders. 278 (now O. XXI, r. 58) of the 
Code of Oivil Procedure to a tenure or holding 
attached in execution of a decree for arrears due 
thereon, inall cases, or whether the operation is 
confined to claims to the tenure or holdingand does 
not extend toclaims based on the ground that the 
property claimed does no form part of the tenure or 
holding attached”, 

The majority of the Fall Bench, Banerji 
J., alone dissenting, ruled that s.170 of the 
Bengal ‘Tenancy Act barred a claim under 
8.278 of the Oivil Procedure Code in all 
cases where it wasshown that the decree 
was for arrears due in respect of a tenure 
or holding, It willbeseen that the ques. 
tion formulated did not leave it open to 
doubt thas s, 170 c£ the Bengal Tenancy 
Act did bar such claims in eərtain cases, 
The clearest exposition of this point is 
contained in the. judgment of Banerji, J, 
who described the two classes of cases as 
follows. The first class was:— 

“Where the claim is of this nature, namely, that 
the claimant admits that the tenure or holding is 
held under the decree-holder, that arrears of rent 
are due thereon, and that the decreeis in respect of 
such arrears, but contends that the decree ought not 
to be allowed to be executed by the attachment and 
sale of the tenure, because it was obtained against 
the wrong person, that the claimant was the person 
entitled to the tenure or holding, and that unless and 
until the landlord sues him and obtains a decree 
against him, the tenure or holding cannot be sold.” 

“Where that is the nature of the claim”, 
the Jesrned Judge continued:— 

“Section 170 will bar the claim upon the claim- 
ant’s own case. But where the claim is of this 
nature, namely, that the tenure or holding attached, 
or rather, I should say, the land said to constitute 
the tenure or holding attached, was not held by the 
claimant under the decree-holder, but was held by 
him under an independent right, and that the decree 
for arrears is, consequently, nota decree for: arrears 
due in respect of such land there the decree-holder 
cannot say that, upon the claimant's own showing, 
s. 170isa barto the claim being entertained.” 

The distinction between these clesses has 
also. been expressed by taking the first 
class to consist of cases in which the claim 
isto the tenure or holding, and the second 
class of cases in which the claim is adverse 
to the tenure or holding. In the former 
the claimant does not dispute the facts 
that the decree-holder is the landlord of 
the tenure or holding in suit, and that 
the decree is for arrears of rent due thereon. 
And as regards this class of cases all the 
learned Judges of the Fall Bench were 
agreed thats. 170 cf the Bengal Tenancy 
Act barred a claim under s. 278 (now 
O. XXI, r. 58) of the Oivil Procedure Code. 
In this class of cages the tenure or holding 
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will pass in execution if the landlord 


-proceeds under the special provisions of the 


Bengal Tenancy Act,even though some of the 
persons interested in the tenure or holding 
may not have besn impleadedias defendants 
and it was recogaiz:d on all hands that the 
Act clearly excluded the operation in such 
cases of the general law as regards the put- 


ting forward of claims to attach- 
ed propertiss by third ‘parties in 
execution proceedings. As regards the 


second clas3 of cases, viz, cases in which 
the claim is that the property attached does 
not form part of the tenure or holding in 
suit, Banerjee, J., took the view that as 
the claimant was not a party tothe decree 
under execution, it was open to him, 
notwithstanding 8. 170 of the Act, to show 
not indeed that he was entitled to the 
property, but that the arrears decreed were 
not due in respect of the attacked property. 
This view was not accepted by the other 
Judges who held that the section barred 
all claims thatthe property attached was 
not liable to attachment in execution of the 
decree, The question, however, whether 
the eection bars a claim underO. XXI, x, 
58 when the claimant asserts that the de- 
cree under execution was not a rent decree 
etall, but only a money-decree, was not 
before the Full Bench. The section pre- 
supposes a rent decree, and it has basen 
repeatedly held that a claim may be made 
under O. XXI, r. 58 on the ground that the 
decree is not a decree of the kind pre-sup- 
posed in the section, Olaims have, for ins- 
tance, been allowed where it was shown 
that thesubject matter of the suit was not 
atenure or holding, or that the decree was 
nota rent-decree because the landlord had 
brought his suit in respect of more than 
One tenure or holding, or not bsing the 
sole landlord of the tenura or hcidiag, had 
failed to observe the special provisions of 
g. 148-A without which if was impossible 
for him to obta3in a rent-decree. No such 
claim was made in the present proceedings; 
the claimant merely said that he was the 
recorded raiyat and that the defendants 
against whom the lendlord had procasded 
were his (the claimant’s) under raiyats. 
Judging from tha ordar under revision, the 
claimant did not deny that the decree- 
holder was the sole landlord of the holding 
-in suit or that arrears of rent were due in 
respect of it. It has been contended’ that 
he was entitled to show that the decree 
under execution was nota rent-decree, but 
itis plain that he was not entitled to show 
this by establishing that the decree was 
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obtained against a wrong party. That 
would really ba establishing that the decree 
isa nullity, and establishing it under O. 
XXI,r.58 which isexcluded by s. 170 of 
the Bengal Tenancy Act. “To hold other- 
wise,” said Ameer Ali, J., inthe Full Bench 
decision in Amrit Lal Bose v. Nemai Chand 
Mukhopadhya (3), 

“would, inmy opinion, give rise to the very diffi- 
culties which, it must be taken the Legislature intend- 
ed to avoid, and would launch the holder of a decree 
forarrears of rent upon a complicated enquiry, the 
result of which may after all, be wholly infructuous. 
The tenant against whoma deoree for arrears of rent 
has been ebtained may put forward a number of peo- 
ple toclaim either in whole or in part the tenure or 
holding, and thus prevent the landlord from reaping 
the fruits of his decree.” 

That decision has been followed in 
several cases of a similar kind decided in 
this Court, to which reference has been 
made by Mr. Justice Fazl Aliin his refer- 
ring order, and it seems to be absolutely 
beyond question that a third party cannot 
avail himself of O. XXI, r. 58 against a 
rent-decree merely on the ground that the 
tenure or holding in suit belonged to 
him. 

I would, therefore, hold that the petition 
of the opposits-party under O, XXI, r. 58 
was incompetent by reason of the fact that 
8.170 of the Bengal Tenancy Act does 
apply in the circumstances, and I would 
allow this application in revision andset 
aside the order of the lower Oourt, with 
costs. 1 would fix the hearing feeat one 
gold mohur. 

Mohammad Noor, d.—I agree. 


N/A. Rule made absolute. 


OUDE CHIEF COURT. 
First Oivil Appeal No. 75 of 1931, 
November 9, 1932. 

Brenssuwae Nata AND Nanavcrry, JJ. 
Musammat KHAIR UN-NISA—PtatntizF— 
APPELLANT 
Versus. 

Sheikh KARAMAT ULLA AND aNnoTHER— 
DEFENDANTS — RESFONDENTS. 

Muhammadan Law—Gift in lieu of dower—Con- 
ditions for validity—Donor remaining in posseseion 
and making transfers of gifted property—Validity 
of gift. ey 

Sior Muhammadan Law, for the validity of a 
gift in lieu of dower, twoconditionsare necessary: 
(1) angctual payment of the consideration on the 
part of the doneeand (2) abona fide intention on 
the part of the donor to divest himself in presenti 
of the property and toconfer it upon the donee. 
Although in the case of a hiba-bil-ewas, delivery of 
possession atthe time of the gift is not necessary, 
yet the fact that the donor has remained in posses- 
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sion ofthe property for many years during whi ch 
time hə has made transfers of iton the footing of 
his being the owner, is enough to show that he had 
no bona fide intention to divest himself of it and the 
gift, though proved will be invalid. Ranee 
Khujooroonissa v. Roushun Jehan (1), referred to, 


First Oivil Appeal against a decree of 
the Additional Subordinate Judge, Bara 
Banki, dated the 19th May, 1931. 

Messrs. Ghulam Imam and Iftikhar Hu- 
sain, for the Appellant. 

Mr. Radha Krishna and Dr. Zafar 
Husain, for the Respondents. 

Judgment.—This is a pleintifi's appeal 
againat the judgment and desres dated the 
19th May, 1231, of the learned Subordinate 
Judge of Bara Banki. It arises out of a 
declaratory suit. 

The plaintiff's cass was that she was 
married to’ defendant No. 1 on’the 20th 
of May, 1905, The amount of dower fixed 
at the time of marriage was Rs. 20,000, the 
whole of which was prompt. A few days 
before the marriage the defendant No. L 
had agreed to transfer his six pies 7 krant 
and 2 jaw share in village Kheta Sarai to 
the plaintiff in lieu of dower and in pur- 
suance of this agreement he had on the 
date of the nikah made a verbal gift of it 
to the plaintiff. It was further alleged that 
the plaintif has been in possession and 
enjoyment of the said share ever since 
that date. She based her causa of action 
for the suit on a deed of mortgage alleged 
to have been executed by defendant No, 1 
on the 3rd of Novamber, 1930, in respect of 
the aforesaid share, in favour of defendant 2, 
She prayed for a declaration of the effect 
that she was the absolute proprietor of the 
aforesaid share and that the mortgage-deed 
deted the 3rd of November, 1530, was in- 
valid and ineffectual. It was also prayed 
in the alternative that if the gift is not 
proved, a declaration may be made that 
the plaintiff in possession of the property 
in suit in lieu of her dower debt and that 
the mortgagee, defendant No. 2 has no 
right to the said property without payment 
of the dower debt. 


The defendant No.1 admitted the claim. 
The suit was contested by defendant No. 2 on 
several grounds, He denied that the amount 
of dower was Rs. 20,000 and also the 
factum and validity of the gift and delivery 
of possession. His case was that the 
plaintiff was never in poss¢s3ion of the 
property which had all along remained in 
possession of the defendant No. 1. He also 
pleaded that defendant No. 1 was at any 
rate the ostensible owner and defendant 
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No. 2 being a transferee in good faith for 
valuable consideration, was entitled to the 
protection of s, 41 of the Transfer of Prop- 
erty Act. 

The learned Subordinate Judge held that 
the plaintiff had feiled to prove that the 
amount of dower was fixed at Rs. 20,000. 
He also held that the story of the oral 
gift was quite false and that the plaintiff 
had never been in possession of the prop- 
erty. He was also of opinion that the al- 
leged gift was invalid because there was no 
bona fide intention on the part of the 
donor to divest himeelf of the property and 
further because it was not evidenced by 
any registered instrument. Lastly he held 
that the defendant No. 2 was a bona fide 
transferee for valuable consideration from 
an ostensible owner, and was, therefore, 
protected against the paintifl’s claim. 

The learned Oounsel for the appellent 
has not questioned before us the findings of 
the lower Court about the plaintif having 
failed to prove the amount of dower fixed 
at the marriage or the fact of her having 
never been in possession of the property in 
suit nor did he address any arguments 
against the finding that defendant No, 2 
was a bona fide transferee for value. He 
confined his arguments to the question of 
the factum and validity of the alleged gift. 

The plaintiff examined five witnesses in 
proof of the oral gift (The learned 
Judges referred to the evidence and pro- 
ceeded.) Taking all the circumstances into 
consideration, we are in full agreement 
with the learned Subrodinate Judge that 
no reliance can be placed upon the oral 
evidence produced by the plaintiff and 
that the story of the gift is altogther false. 

Next as regerds the validity of the gift. 
It was laid down by their Lordships of the 
Judicial Oommittes in Ranee Khujoorvonis- 
sa v. Roushun Jehan (1), that for the 
validity of such a gift two conditions are 
necessary, (1) an actual payment of the con- 
sideration on the part of the donee and (2) 
a bona fide intention on the part of donor 
to divest himself in presenti of the property 
and to confer it upon ths donee. Though 
in the case of a hibah-bil-ewaz, delivery of 
. possession at the time of gift was not ne- 
cessary, yet the fact that the donor has 
remained in possession of the property for 
the last twenty-five years and has been 
making transfers of it on the footing of his 
being the owner, shows clearly that there 


was no bona fide intention on his part to- 


1) 3L A. 291;2 O. 184; 


( 3 Sar. 629; 26 W.R. 
36; 3 Suther 287 (P. O,). 
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divest himself of the property. The iearn- 
ed Subordinate Judge is, therefore, right 
in holding that the alleged gift even if it 
were assumed to be proved was invalid, 

As regards the other ground relied on 
that it was necessary that the gift should 
have been made by a registered instrument, 
it is conceded by the learned Oounsel for 
the respondent that this view of the learned 
Subordinate Judge is not‘correct, 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 

N/A. Appeal dismissed, 





PATNA HIGH COURT. 
Second Oivil Appeal No. 1087 
of 1927. 
August 30, 1932, 
£ KUuLWANT BABAY, J. 
KHUDAN LAL SINGH AND oranes— 
PLAINTIFF3—APPELLANTS 
versus 
NAFIZ-UD DIN anp 


OTHERS— DEFENDANTS—RESPONDENTS, 

Bengal Tennacy Act (VIII of 1885), ss, 5, 7— 
Income fromhat heldon a portion of tenure~Whe-« 
ther constitutes rent—Enhancement, if permissible— 
Lessee and licensee, distinction between—Bengal 
Cess Act (IX of 1880), s. 95—Road cess return— 
If can be used in favour of person filing return, 

The amount realized from sale of goods in a hat 
cannot be said to be rent within the meaning of tha 
term ‘gross rents’ occurring in s.7, sub-s. (3), Bengal 
Tenancy Act. 

The term ‘rents’ as used in s. 7, sub-s, (3) must 
have the same sense as it bears ins, 5 of the Act, 
[p. 45, col. 1.] 

The persons who come to the hat to sell paddy 
or cloth or curd or saltor vegetable can in no 
sense be held to be tenants, nor can the fees or tolls 
realized be classed as rents within the definition of 
those terms as given in the Bengal Tenancy Act. 
Secretary of State for India v, Karuna Kanta Chow- 
dhry (1), followed, Bungsho Dhur Biswas v. Mudhoo 
Mohuldar (2), distinguished. [ibid.] 

They are licensees and not lessees and the broad 
distinction between a lessee and a licensee is that 
while in the case of the lessee there is a transfer 
of interest in the land to the lessee, in the case of a 
licensee there is uo such transfer of interest. [p, 
45, col. 2.} 

Under s. 95 of the Oess Act, the road cess 
return cannot be used in favour of the person 
filing the returnand can only be used against him, 
[p. 46, col. 1] | h 

Second Oivil Appeal against a decision of 
the District Judge, Parnea, dated the 23rd 
Jane, 1927, confirming that of the Munaif, 
Kishanganj, dated the 29th September, 2926, 

Messrs. B. N. Mitter, and J. C, Sinha, 
for the Appellant. 

Messrs. ©. A. Asghar, Syed Ali Khan, 
A. H. Fakhruddin and P, B, Ganguli, for 
the Respondents, 
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Judgment —This appeal by the plaint- 
ifa ariees out of a suit instituted by them 
for enhancement of the rent ofa tenure 
held under them. The plaintiffs are 16 
annas darpatnidars of Mauza Sabcodangi 
and that paini interest hse been recorded 
in khewat No. 2 of the Record of Rights. 
Within Mauza Saboodangi the defendants 
held a permanent tenure comprising an ares 
of $7'63 acras which is recorded in khewat 
No.7 under the plaintiffs at an annual 
rentel of Rs, 106. 

The case of the plaintiffs was that this 
rental of Re, 106, was not a fair and equita- 
ble rent and that they were entitled to an 
enhancement of this rent under the pro- 


visions of 8. 7 of the Bengal Tenancy ae 
o 


They claimed an enhancement 
Rs. 435-8-0 from Rs, 106 the admitted 
rental, 


The substantial defence of the defendants 
was that the tenure could not bear any en- 
hancement and that the existing rental was 
a fair rental. 

The learned Munsif decreed an enhance- 
ment of Rz, 22-12-0 under a, 7, cl. (2) of the 
Bengal tenancy Act. There was an appeal 
against this decree by the plaintiffs and a 
crose-abjection by the defendants. The 
learned District Judg2hes upheld the decree 
of the Munsif. | 

ln this second appeal the principal ques- 
tion for consideration is whether the income 
from the hat held on a portion of the 
tenure should be taken into consideration 
in assessing the fair rent. It has been 
found by the courts below that out of 
9763 acres of land which comprises the 
tenure, 6608 acres aie old parti lands, 
798 acres are new parii land, and 72°32 
acres are cullivated lands and 1°25 acres 
comprises a road passing through the 
tenure. 

Thecourts below have assessed the rent 
payable by the tenants to the tenure- 
holder at Rs. 5 per acre in respect of the 
cultivated lands andthe new parti lands 
and they have assessed 6 annas per acre on 
account of the old parti lands, and they have 
found, after allowing a fair margin of 

- profite to the tenure-holder, that the plaint- 
iffs are entitled to an enhancement of 
Rs. 22-12 Oas stated above. 

The hat in question was alleged by 
the plaintifs to be held on 10°81 acres 
of land. A Oommissioner was appointed 
by the court below and he reported that 
the hat was a small oneand it was held 
on a piece of land comprising 1'd! acres, 
Tois 154 acres was included in the old 
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parti lands anda rental of 6 annas per 
acre was calculated for this land along 
with the other old parti lands. The 
plaintifis contend that the tenura-holders 
are making a large profit out of the col- 
lections which they make from stall- 
holders and other persons who come to 
sell their wares in the hat and also in 
some cases from the buyers of those 
articles, and their contention was that the 
profits which the tenure-holders derive 
from the hat ought to be taken into con- 
sideration in determining what amount of 
rent the tenure-holdera receive, so that a 
fair proportion thereof may be allowed to 
the plaintiffs. 


Now the rights of the parties so far as 
the question of enhancement of the rent 
of the tenure is concerned are ‘governed 
by the provisions of s. 7 of the Bengal 
Tenancy Act. Sub section (1) provides that 
the rent of a tenure-holder is subject to 
aby contract between the parties, liable 
to enhancement up to the limit of the 
customary rate payable by the person 
holding similar tenures in the vicinity. 
There is no question of auy customary 
rate in the present case. Sub-section (2) 


then provides that 

“where no such customary rate 
may, subject as aforesaid, (that is subject to 
any contract between the parties) be enhanced 
up to such limit as the court thinks fair and 
equitable.” , 

The enhancement in the present case 
comes within the provisions of sub-s, (2). 
Sub-section (3) then provides that 


exists, it 


“in determining what is fair and equitable the 
court shall not leave to the tenure-holder as 
profit less than ten per centum of the balance 
which remains after deducting from the gross 
rents payable to him the expenses of collecting 
them”; 
and the courts are directed to have 
regard to certain matters set out in cls, 
(a) and (b) of this sub-ssction. The ques- 
tion for my determination is whether the 
income from the hat in the present case 
comes within the term “gross rent’ oscur- 
ring in sub-s, (3) of s, 7, The courts 
below hava held that tha income from 
the hat cannot be said to be rent with- 
in the meaning of the term as used in 
sub-s, (3) of 8. 7, and I feal inclined 
to hold that ths view takan by them is 
correct. ` : 

It is contended on behalf of the appellants 
that the word “rents” there, is not used in 
the strict sen3s 93 it ia defined in the 
Bengal Tenancy Act itself but it means 
all the rents and profits which the tenure- 
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holders make from the tenure. Th's 
contention cannot be accepted if wa con- 
sider the definition of ‘tenure-holder’ sa 
given in the Bengal Tenancy Aci itself. 
Section 5, subs. (1) of the Act defines 
‘tenure-holder’ as primarily a person 
who hes acquired from a proprietor 
or from another tenure holder a right 
to hold land for the purpose of collec'- 
ing rents or bringing it under cultiva- 
tion by establishing tenants. The definition 
of the term ‘tenure holder’ therefore, clearly 
indicates that tenure is primarily crea- 
ted for the purpesa of collecting rents from 
tenanta already established on the land or 
for bringing lands under cultivation. The 
term ‘rents’ as used in subs, (3) of s. 7 
must haye the same sense as it bears in 
s.5 of the Act. Now rent has been defined 
in s. (3) sub-s. 5 of the Bengal Tenancy 
Act as meaning whatever is lawfully 
payable or deliverable in money or kind 
by a tenant to his landlord on account oi 
the use or occupation of land held by the 
tenant and ‘tenant’ under the definition 
of the term given in the Bengal Tenancy 
Act means a person who holds land under 
another person, and is, or but for a special 
contract would be, lisble to pay rent for 
that land to that poreon. The question is 
whether the fees or the tolls paid by the 
sellers or purchasers in the Aat held over 
a portion of the land comprised in the 
tenure come within the definition of the 
term ‘rent’ and whether the persons who 
sell goods in the hat are tenants withia 
the definition of the term as used in the 
Bengal Tenancy Act? Tae evidenca shows 
that in this hat people come to sell paddy 
and the tenure-holders, according to 
the evidence given by the plaintiffs 
themselves, realise ¢3 seers of paddy per 
cartload sold from the sellers and 2 annas 
per cart from the purchasers, Then the 
evidence shows that people come to this 
hat to sell cloth, curds, cil, salt, vegetables 
and jute. The tenure-holders reslise about 
six pies or 1 anna persiop in respect of 
cloth shops aida few pise from the curd 
sellers, oil szllers sad salt sallers; they 
also realise one pice worth of vegetables 
for their own consumption from the 
vegetable sellers and when sometimes jute 
is brought they reaiiss 2 annas pər cart 
from the sellers of jute and 2 annas from 
the buyers tiereof. By no means can the 
peraons who come to the hat to sell paddy 
or cloth or curd or gelt or vegetable can 
be held to be tenants, nor can the fees or 
tolls realised be classed as rents within the 
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definition of those terms as given in tha 
Bengal Tenancy Act. 

As was pointed out in the Full Banch 
esse of the Uelcutta High Court in Secretary 
of Statz for India v. Karuna Kanta 
Chowdhry (1) in the judgment of Mr. 
Justice Mookerjese on page ¥8,* the feea such 
as those realized in the present cass can 
by no stretch of language be deacribed as 
rent. 

The persons who cone to cell their goods 
in the hat are ligensses and not lessees 
and the broad distincticn between a lessee 
and a licensee is that while in the case 
of the lessees there is a transfer of interost 
in the land tc the lessee in the casa of a 
licensee there is no such transfer of interest. 
It is therefore, clear that what is realised 
on account of the eale of goods in the hat 
is not rent and therefore cannot be taken 
into account in determining the amount 
of enhancement in the present case. 
Reference was also made on behalf of the 
appellants to the case of Bungsho Dhur 
Biswas v. Mudhoo Mohuldar (2), That case 
was considered by Mr. Justica Mookerjee 
in the Full Bench case just cited, That 
was & case in which the plaintiff sought 
to recover 8 sum of money under acontract 
by which ke had let out his right to collect 
rents in a hat to the defendant. The 
defence raised was that a suit of that nature 
was not maintainable and having regard 
to the provisions of R3gulation XXVILi ot 
1723 their LorJehips held that Regulation 
XXVII of 1793 was no bar to the suit. In 
one portion of their judgment, however, 
an observation was mace to the effect that 
the collections which the plaintiff let in 
farm to the defendants were in the nature 
of rent which the owner of the land receives 
from persons who come to sell goods on his 
land. The term ‘rent’ there was used not 
in the strict senee in which it is used in 
B. 7 of the Bengel Tenancy Art, I am there- 
fore of opinion that the view taken by 
the learned District Judge on this point is 
cc rict. 

A point was taken by the learned 
Advocate on behalf of the appellants that 
the court below was wrong in discarding 
certain entries made in ths Oess Valuation 
Roll based on a return submitted by the 
plaintifis themselves. The learned Judge 
has rightly held that that piece of evideace 
should not be taken into consideration in 


determining the question of assessment in 
(1) 35 O. 82. 
(2) 2) W.R. 383. 


*Page of 35 O.—[Kd.] 
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view of s. 107 of the Oess Act. Attention 
may also be drawn to s. 95 ofthe Road 
Cess Act by which the road cess return 
cannot be used in favour of the person 
filing the return; it can only be used 
against him and notin his favour. There 
is no substance in this appeal and I dismiss 
it with costs. 


N/A. Appeal dismissed. 


OUDH CHIEF COURT. 
Second Civil Appeal No. 168 of 1:31. 
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Raza ano SMITH, JJ. 
Musammat MUSTAFA BEGAM— 
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Tersus 
Mirza KAZIM RAZA KHAN— DEFENDANT 
— RESPONDENT. 

Muhammadan Law (Shia School)—Divorce—In- 
compatibility of temper—Whether ground for divorce 
at wife's instance. 

Under the Shia School of Muhammadan Law, 

mere incompatibility of temper is not a ground for 
dissolution of marriage by a decree of the court at 
the instance of the wife, where there is no mutual 
a tothat effect between the parties. [p.50, 
Col, 1. 
Second Civil Appeal against the decree 
of the Additional Subordinate Judge, Luck- 
now, dated the 20th April, 1931, upholding 
that of the Munsif, North Lucknow, dated 
the 25h August, 1930. 

Messre. Ali Zaheer and Ghulam Imam, 
for the Appellant. 

Messrs. Hyder Husein and Bishambhar 
Nath, for the Respondent. ` 

Judgment —This is an appeal from 8 
decree of the learned Additional Judge, 
Lucknow, dated the 20:h of April, 1931, 
affirming a decree of the learned Munsif, 
oo Lucknow, dated the zith of August, 
1930. 

The facts of the case, so far as it is neces- 
sary to state them for the purpose of dis- 
posing of this appeal, are as follows : — 

The parties belong to respectable fami- 
lies. They are Shia Muhammadans. They 
wore married ia 1912, but thair marriad 
life has been very unhappy. The plaintiff 
Musammat Mustafa Bsagam, lived with her 
husband, Mirza Kazim Riz: Khan, defend- 
ant, at his house for some months 
after*the marriag*, She then cams back to 
her parent's house and did not go back to 
ber husband's houss for about fivs years. 
She is the only and pet child of her parents. 
In 1918 the defendant brought a suit 
against the plaintiff for restitution of con- 
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jugal rights, and a decree was passed in 
that suit in terms of a compromise. The 
plaintiff then lived with the defendant for 
about eightesn months, and during that 
period a child was born to them, She 
again returned to her parents’ house, and 
since then hes never been to the defendant's 
house. In 1921 the defendant brought a 
second suit against the plaintiff for resti. 
tution of conjugal rights. The suit was 
again decreed by the Appellate Oourt on 
the basis of 8 compromise. Under that 
compromise the defendant was not entitled 
to take the plaintiff back to his parents’ 
house, but he could keep her in a separate 
house and they could live together in that 
house as husband and wife. This decres, 
unfortunately, remained a dead letter. 
The defendant tried to execute the decree 
some three or four times, but no satisfactory 
result followed andthe parties continued to 
live eeparately. The defendant then mar- 
ried another woman, but she died after 
four years. In 129 the plaintiff brought 
a cuit against the defendant or ‘khula’ 
divorce, but subsequently withdrew it with 
liberty to bring afresh suit. The present 
suit was brought by the plaintiff in 1930, 
claiming divorce on the following grounds— 

“(1) That the defendant falsely accused the 
plaintiff of theft and bad conduct and caused her 
great mental and physical pain. 

(2) That the defendant had bitter and inimical 
feelings towards the plaintiff, and so they cannot 
pull on together. 

(3) That the defendant did not for a long time 
take any care ofthe plaintiff and did not provide 
her with raimentand food and did not in any way 
discharge his responsibilities. 

(4) That the defendant owing to his badnature has 
so far been maltreating the plaintif and has all 
along been trying to harass and defame her. 

(5) That the defendant has been spoiling the 
plaintiff's lifemerely to get the property of the 
plaintiff's parents.” 

The claim was resisted by the defendant. 
He denied allthe charges brought against 
him by the plaintiff. 

The learned Munsif held that the charges 
mentioned above were not proved. He held 
further that the alleged charges could not 
be grounds for claiming divorce under the. 
Shia Law. He therefore rejected the plaint- 
iff’s claim. 

The learned Additional Subordisate 
Judge agreed with the learned Muunsif on 
questions of fact. He also held that the 
charges brought by the plaintiff against 
the defendant were not proved, and that she 
had failed to prove, specifically, the grounds 
on which divorce was claimed by her in 
the present suit. He observed, however, . 
that the circumstances of the case showed 
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“a high degree of incompatibility of 
temperamant’. He then proceedei to 
discuss the questions of law, and came to 
the conclusion that the plaintiff, ‘apart 
from Khula’ was not entitled to a judicial 
divorce. He made the following observa- 
tions in his judgment:— 

“It is therefore clear that any attempt to bring the 
wife on the level with the husband in the matter of 
divorce would be against the spirit of Islam, The 
woman has to labour under the disadvantage that 
she cannot get divorce from her husband on mere 
grounds of incompatibility, inconvenience, etc. She 
must train herself to be obedient to her husband if 
he happens to be not all that she expected him to be,for 
the Holy Kuran lays down ‘The honest. women are 
obedient, careful in the absence of their husbands, 
for that God preserveth them by committing them to 
the care and protection of men”. 7 

The result was thet he dismissed the 
plaintiff's appeal with costs, 

The plaintiff hasnow cometo this Court 
in second appeal. 

In ouropinion there is co substances in 
this appeal. This is a second appeal, and 
it may be dismissed simply on the ground 
that it is concluded by findings of fact. 
The findings of the learned Munsif, which 
have beenupkeld by the learned Subor- 


dinate Judge, are findings fof fact, 
based upon admissible evidence and 
cannot be impugned in aecond 
appeal, The grounds on which the 


plaintiff claimed divorce in the present suit 
are not made out and her claim should 
therefore be rejected. She did not claim 
divorce onthe ground of “incompatibility 
of temperament’. However, as the learned 
Subordinate Judgehas found that “there 
exists a high degree of incompatibility of 
temperament” between tha parties, and 
the appeal has been argued before us with 
reference to that finding, we think it proper 
to discuss the questions of law in that ccn- 
nection. 

The appellsent’s learned Oounsel has 
argued before us that according to Shia Law, 
in case of ‘Nushooz’ (rebellion or desertion 
or wife’s rising against her husband), and 

. ‘Shekak’ (breachor division’, tha marriage 
can and should be dissolvsa by the civil 
Oourt. The Qiran is always taken as the 
starting point of the Islamic laws. Part 
V, Ohapter 1V, s. 6 cf the Quran deals with 
question of disagreement between husband 


and wife. It is laid down there that:— 
"Men are the maintainers of women, because Allah 
has made some of them to excel others and because 
they spend out of their property; the good women are 
therefore obedient, guarding the unseen (guarding the 
husband's rights) as Allah has guarded; and (as to) 
those on whose part youfear desertion (Nushooz-a- 
hunna) admonish them, and leave them alone in the 
pleeping-places and beat them; then if they obey you, 
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donot seek a way against them; surely Allah is 
High, Great. And if you feara breach (shekak) he- 
tween the two, then appoint a Judge from his people 
anda Judge from her people; if they both desire 
agreement, Allah will effect harmony between them; 
surely Allah is knowing, aware’—See the Holy 
Quran with English Translation and Commentary 
by Moulvi Muhammad Ali, 2nd Edition 1920, pages 
211 and 212,” 


There is no provision here for the separa- 
tion of husband aad wife on the ground 
of ‘Nushocz’ or ‘Shekak.’ It is not dis- 
puted that Sharaya-ul Islam is a work of 
great authority among Asnaashri Bhias, 
(Note. The parties are Asna-Ashri Shias). 
Baillie’s Digest of Muhammadan Law 
(Imamia), Part 11, is composed entirely 
of translations from the Sharaya-ul-Islam. 
Sections 2 and 3 of Ohap. VI of that book 
deal with ‘Nushooz’ and ‘Sheksk’ and they 


are as follows :— 

Nushooz —‘Nushooz in law signifies a departure 
from obedience, its original meaning being elevation 
or raising up. And it may be exhibitedon the 
part of the husband, as well as that of the wife. 
Should the symptoms of it appear on the part of 
the wife, as for example, when she frowns in her 
husband’s face, or appears languid and wearied in 
administering to his wants, or has otherwise changed 
her respectful behaviour towards him, he should 
first rebuke or admonish her; and if she persists in 
such behaviour, he may then lawfully abstain from 
matrimonial,iconversejwith her,{by turning his back on 
her in bed, or, according to some, totally banishing 
her therefrom; but there is a positive tradition in 
favour of the first opinion. It is not lawful for 
him to beat her until some positive instance of 
‘nushooz’, by refusing tv obey him in some particular 
case in which he is entitled to a compliance with 
his will, When that occurs even for the first time, 
he may lawfully chastise her, but only so far as 
may aiford a reasonable hope of her returning to 
obedience, and by no means to the extent of violent 
blows, or the effusion of blood. 

“When ‘Nushooz' appears on the part of the husband, 
by depriving his wife of any of her rights, she may 
complain to the Judge, who should compel him to 
their observance. A wife, however, may abandon 
any of her rights, as her right to partition or 
maintenance, in order to conciliate her husband; 
and he may lawfully accept the surrender”. 

Shekak—‘This is derived from the word ‘Shuk’ 
which signifies to separate or divide, as if the 
spouses were in a state of separation from each 
other. 

“When there is ‘nushooz’ on the part of husband 
and wife, and reason to apprehend an actual rupture, 
the Judge should appoint two umpires, one from 
among the relatives of the husband, and the other 
from among those of the wife to decide as may be 
best in the case. It is lawful, however, that these 
umpires be not of the family of either, or that one 
of them be of the family of one party, and the other 
a stranger to both. These persons should acco ding 
to the most authentic doctrine, be sent, not merely 
as agents, but with powers to decide between the 
parties as Judges. If they agree as to measures of 
accommodation, they can give them effect without 
reference to the consent of the parties. Except that, 
though the umpires should agree as to the necessity 
of a separation between hem, this cannot be effected 
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without the husband's consent, if it is to be by a 
‘talak’ or a divorce; or without the wife's agreeing 
to a compensation, if it isto be by ‘khula’ or release, 
When the umpires have been sent by the Judge, 
and the parties, or either of them, refuse to appear 
before them, some are of opinion that judgment 
cannot be given, as it would be against an absent 
person. But it were better to say that it can be 
given for it, is limited to what is for the good of 
the parties, and actual separation is made dependent 
on their own permission. Whatever is stipulated for, 
or directed by, the umpires, must be lawful, or 
otherwise it may be dissolved or cancelled. If the 
husband should prevent the wife from exercising 
any of her rights, or should render her jealous by 
taking anotker wife, and she should in consequence 
expend something on her husband as an inducement 
to him to grant her.a ‘Ihoola’, or release, such 
concession on her part would be valid, and not 
be considered compulsory’.—See Baillie’s Digest of 
Muhammadan Law Imamia, 2nd Edition pages 87 to 
89, 

It cannot he said on this authority that 
‘Nushcoz’ or ‘Shekak’ can result in divorce 
or dissolution of marriage by 8 decree 
of the Judge, without the husband's 


consent, 


According to Sir Roland Wilson there 
can be only three grounds for judicial 
divorce. Sections 72 and 77 of Wilson's 
Anglo-Muhammadan Law, 5th Bd, 1921, 
pagas 145 and 149, are as follows :— 

“Section 72—A Muhammadan marriage, originally 
valid, may be dissolved by judicial decree in British 
India onthe following grounds only :— 

(1) Option of puberty.......... 

(2) Impotence of the husband (and, perhaps, 
renunciation of his conjugal rights expressed in a 
peculiar form). h h 

(3) (Perhaps) an imputation of adultery made by 

the husband against the wife”. 
l “Section 77.—Neither cruelty nor conjugal infidelity 
on the husband's part, nor neglect or inability to 
afford proper maintenance to his wife, will entitle 
her to claim a judicial divorce. On the other hand, 
either of these grounds, or even simple incompati- 
bility, places in her hands the initiative for seeking 
Khula (s. 69). But “actual violence of such a 
character as to endanger personal health and safety, 
or reasonable apprehension of such violence” will 
justify the wife in leaving her husband, and afford 
an answer to a suit for restitution of conjugal 
rights; and some other kinds of misconduct not 
involving actual or threatened violence, will pro- 
bably have the same effect. 

Though released from the duty of cohabitation, 
she will still remain his wife, and as such unable 
to take another husband, or to claim her deferred 
dower, (if any) unless and until he chooses to divorce 
her, 

On the other hand, the husband, so long as he 
persists in refusing to divorce the wife whom he 
cannot compel to live with him, is subject of the 
following inconveniences :— 

(LjeHe may be ordered to pay a monthly sum for 
her maintenance, unless he can prove that she is 
living in adultery. 

(2) If he happens to have three other wives 
pesides the separated one, he is disabled from 
aking another. | 

(3) Her claim for the unpaid portion (iÈ any) of 
her dower remains outstanding, though not im- 
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mediately enforceable, which claim she may perhaps 
be willing to release as the consideration for a 
‘khula’, divorce. 

(4) She retains, so long as he is undivorced, her 
prospective share of his inheritance, thereby placing 
some additional restraint on his power of . testa- 
mentary disposition. On the other hand,he retains 
his chance of inheriting a share of her property, 
supposing her to have any”. 

16 should be noted that a fourth ground 
was added to the grounds mentioned in 
£,12, in the 6th Edition of the book 
revieed by Mr. A. Yusuef Ali, Edition 
1930. That ground is as follows :— 

“Habitual ill-treatment, non-fulfilment of ante- 
nuptial engagement and other reasons satisfactory 
to the court", ; 

It sppears that this ground was adde 
on the strength of the ruling of the Lower 
Burma Obief Court in Khalil-ul-Rahman 


v. Marian Bibi 59 Ind, Oas. 804 (1). We 
shal! refer to this case later on. 
According to Mr. Mulla, (Now the Rt. 


Hon'ble Sir D. F. Mulls) the wife cannot 
Givorcs herself from her hushand except 
in ceses of Khula and Mubarat divorce. 
(A divorce by Khula is a divorce with 
the consent, and at the instance, of the 
wife, in- which she gives, or agrees to 
give, ccusideration to the husband for the 
releare from the marriage tie. A divorce 
by Mubarat or mutual release operates 48 
a complete discharge of all marital rights 
on either eide.. Is is effected by mutual 
consent, and it differs form Khula in that 
no consiceration passes from the wife to 
the husband. But, like Khula, it becomes 
complete snd irrevccable from the moment 
of repudiation), But she may sue for 
divorce on the ground of her husband's 
impotencyzor cn tbe ground of “lean.” 
(If a husband charges his wife with 
adultery, the wife may claim divorce by 
a suit; but “Jaan” or imprecation, does not 
ipto facto operate as a divorce.) 

“A wife is not entitled to claim divorce on any 
other ground. Not even if the husband fails to 
perform the obligations arising on marriage’’—See 


Principles of Muhammadan Law by D. F. Mulla, 8th’ 
Edition 1926, pages 198-199. 


According of Mr. Tyabji, marriage msy 


be diesolved in the life-time of the husband 


and wife, in any of the 
wayss— 

“G) By a talak, that is, a pronouncement of 
divorce made by the husband or by some person 
duly authorised by him in that behalf . 

(2) By ila, that is, the husband abstaining from 
connubial intercourse in accordance with an oath to 
that effect. 

(3) By zihar, that is, the husband comparing the 
wife to a person within the prohibited degrees, on 


following 


(1) 59 Ind, Cas, £01; 10 L. B, R. 194; 13 Bur, L. T. 
60, ae 
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which the marriage may be dissolved by the court 
on the application of the wife. 

(4) By lian, that is, by the husband solemnly 
accusing the wife of adultery, and, on the wife 
denying the accusation, and each respectively im- 
precating the curse of God, on the husband for 
falsely accusing, and on the wife for falsely denying 
the accusation, on which the marriage may be 
dissolved by the court. 

(5) By Khul, or Mubarat, that is,a mutual agree- 
ment between the husband and the wife to dissolve 
the marriage (for some consideration proceeding from 
the wife to the husband). 

(6) By the cancellation of marriage on account of 
physical defects in the husband or wife. 

(7) By the court separating parties whose mar- 
rage is irregular, or is avoided bya minor on attain- 
ing puberty, or by a person of unsound mind on re- 
covering reason. 

The first, second, third, and sixth forms are by 

the act of the husband;the third and fourth, partly 
by act of husband (and wife) and partly by the 
operation of law; the fifth by agreement, the seventh 
by the court’—See Principles of Muhammadan Law 
by F. B. Tyabji, Second Edition, 1919, pages 199 and 
200. 
All the authorities referrei to abova show 
that ‘incompatibility of temperament” is 
no ground for dissolution o: marriage by 
a decree of the Judge. i. 

Tae plaintifi's learned Counsel relies o 
some passage in Syed Ameer Alis Mu- 
hammadan Law, Vol. lI, Ohap. XV pages 
519 to 525. According to Mr. Ameer Ali 
a wife is entitled to a divorce for the follow- 


ing reasons among other reasons :— 

(1) That the husband leaves her without any means 
of subsistence. 

(2) When he deprives her of her raiment. 

(3) When he forces her to beg for living. 

(4) When he allows herto suffer from starvation 
or want. 

(5) When he quits the conjugal domicile 
making any provision on her behalf. 

(6) When he presistently neglects to visit her. 

(7) When he forces her to labour at workof a 
kind which is considered degrading to awoman in 


her position. 
(8) When he does not provide her with a habita- 


tion, 
(9) When he hasseveral wives and does not treat 


them all equitably. h 
(10) When he treats her habitully ina cruel man-, 


without 


iL) When he isin the habit of beating her or 
threatening her with bodily injuries, 

{hese causae, according cs the learned 
author, entitle a wife to claim a divorce 
even where it appeara that the means 
were restored to with the object of forcing 


her to enter into a khula. (See page 
520. 
Moe wife has aright to apply for and obtain a 


divorce when the husband habitually insults her 
parents or her relations, or leadsan infamous life, 
or associaties with women of evilrepute, or attempts 
to force her to lead an immoral life and to take up 
her abode with prostitutes or introduces a concubine 
into a conjugal domicile, or threatens to kill the 
wite, or beats her, or disposes of ber property, or 
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makes her life miserable by cruelty of conduct 
even when it does not amount to physical ill-treat- 
ment 

A simple allegation of the wife, unsupported by in- 
dependent testimony, is not sufficient in law to estab- 
lish any of the charges above mentioned. When her 
statement is supported by evidence of trustworthy 
witnesses or is corroborated by outward marks of 
cruelty, the Kazi (civil Court) has the power to grant 
her a separation,” (See page 522). 

A separation by decree of the Judge can take place 
when the husband fails tocarry out or abide by the 
terms of the matrimonialcontract. All the lawyers 
agree in holding that when the husband, recedes 
from his engagements or refuses to act in conformity 
with them, the wife is entitled to divorce. (See 
page 523). . 

The first passage ins.1 of Obap, XV is 

as follows :— 
» “According to the Sunni and Shie schools when 
the married parties haveno tangible cause of com- 
plaint against each other, but a mutual aversion due 
to incompatibility of temper, want of sympathy, etc., 
they can dissolve the marriage-tieby mutual agree- 
ment. When the husband is guilty of conduct which 
makes the matrimonal lifeintolerable to the wife, 
when he neglects to perform the duties which the 
law imposes on him as obligation resulting from 
marriage, or when he failsto fulfil the engagements 
voluntarily entered into at the time of the matrimon- 
ial contract she has the right of preferring a com- 
plaint before the Kazi or Judge and demanding a 
divorce from the court. (See page 519), 


With due deference to the learned author 
we are of opinion that in some cases he 
has gonetoo far in liberalising the Muham- 
madan Law on the point under considera- 
tion. Some of the grounds on which ace 
cording to him, a marriage ‘can be dissolved 
by the court, are trivial, and we think it 
would not be sate for ths court to extend 
the law to that extent, In disposing of 
this case it is sufficient for us to say that 
the learned author has not included “in- 
compatibility of temperament” in the 
grounds which he has enumerated as the 
grounds on which a marriage can be dis- 
solved by acourt, On the contrary he 
has clearly said in the first section that 

“According to the Sunni and Shia schools when 
the married parties have no tangible causeef com- 
plaint against each other but a mutual aversion due 
to incompatibility of temper, want of sympathy, ete., 
they can dissolve the ‘marriage-tie by mutual agree- 
ment.” - 

It is clear that the learned author is of 
opinion that when there is incompatibility 
of temper the marriage-tie can be dissolved 
by mutual agreement. In the case before 
us thereis absence of mutual agreement. 
The husband is not willing te divorce Iis 
wife though there may be incompatibility 
of temper between them. We have already 
observed thatthe specific grounds which 
were alleged by the plaintiff as grounds 
entitling her to demand from the court a 
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dissolution of the marriage tie are not made 
out 7 

The appellant's learned Counsel has refer- 

red to some passages in  Behar-ul-anwar 
and Jama-ush-shittal in the course of 
arguments, but we find nothing in them 
in support of the argument that “incom- 
patibility of temperament” can be a ground 
for dissolution of marriage by a decree of 
the Judge without the consent of the 
husband. 
.. We may now say something about Khalil- 
“ul-Rahman's case (1) which has been re- 
ferred to in s, 72 of Sir Roland Wilson's 
Anglo-Muhammadan Law, 6th Ed., 1920. 
It was held in that case that an ante nup- 
tial agreement by a Muhammadan hus- 
band not to contract a second marriage is 
legal, and is not javalid as being immoral 
or opposed to public policy or in restraint 
of marrisge. It was further held that a 
court has power to grant divorce to a 
Muhammadan wife not only on the ground 
of habitual ill-treatment by the husband 
or non-fufilment by bim of  ante-nuptial 
engegemente, but for other reasons aleo, 
"e.g, desertion cr neglect, This case was 
decided by Mr. Justice Robinson of the 
Lower Burma Obief Court in January, 1920. 
The learned Judge had followed Syed 
Ameer Ali’s opinion in his work on Muham- 
madan Law in deciding that case. But 
that.case is no authority for the proposi- 
tion that mere “incompatibility of tempera- 
ment’ is a sufficient ground for the discolu- 
tion of marriage by decree of the Judge. 

The result is that the appeal fails and 
must be dismissed. Hence we dismiss the 
appeal with costa. 

N/a. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 137 of 1930. 
May 24, 1932, 
MUKERJI AND BABTLEY, JJ. 
BARENDRA KRISHNA DAS ADHIKARI 
—DEFENDANT—ÅPPELLANT 


versus 
DWIJENDRA KRISHNA DAS ADHIKARI 

AND UTHERS— PLAINTIFFS— RESPONDENTE, 

Civil Procedure Code (Act V of 1908), 0. XXII, r. 2 
—Suitin personal capacity and as shebait—Son’s rights 
left undecided by decree—Deaih of  defendant— 
Abêtement— Son's right to continue, 

Where certain persons sued the defendant in his 
personal capacity and as shebait ofa temple for a 
declaration of their right to certain properties, indi- 
vidually or in the alternative as shebaits and a decree 
was passed in the suitin the terms of an award 
which expressly left the rights ofthe defendant’s 
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son undecided and during the pendency of an appeal 
by the defendant the defendant died : 

Held, that the adjudication being entirely a perso- 
nal one’so far as the defendant was concerned the 
defendant's son was not entitled to be broughton 
the record as the legal representative of the deceas- 
ed. . 
Civil appeal against an original decree of 
the Sub-Judge, Second Olars, Midnapur, 
dated the let March, 1#30, 

Messrs. Rupendra Kumar Mitter, Sarat 
Chandra Jana, Kshitindranath Mitra and 
Kapilendra Krishna Deb, for the Appellant. 

Messrs. Panchanan Ghose and Pulin Be- 
hari, for the Respondents, ' l 


Judgment.—This is an appeal from a 
decree based upon an award of certain arti- 
trators which was accepted by the court 
with a slight modification. Ag alternative 
to the appeal there is an application in 
revision. The suit in which the said award 
was made was instituted by Dwijendra and 
Robindra, the two younger sons of one Rai 
Radhashyam Das Adhikari Bahadur de- 
ceased, in their personal rigùt and also as 
shebaits of a certain deity, against their 
eldest brother Barendra who was sued both 
in his personel right and as the other 
shebait of the said deity. The sons of the 
said plaintiff were subsequently added as 
co- plaintiffs. The plaintiffs asked for de- 
claration of title and confirmation of pos- 
session in a two-thirds share in certain 
properties by right of survivorship. They 
prayed that if it be found that the praper- 
ties were subject toa charge for debsheba 
the said charge might be declared. In the 
alternative, they prayed that if the proper- 
ties be found to be debutter, their rights as 
shebaits be declared and they be put in 
joint possession with the defendant and a 
scheme be framed for the performance of 
the sheba (worship), On 4 joint applica- 
tion by all the parties the suit was referred 
to certain arbitrators who made an award, 
the important terms whereof were the fol- 
lowing: 3 

1. That the properties are the absolute 
debutter properties of the deity. 2. That 
the defendant had been duly installed by 
the previous mohunt of the deity and he 
was the sole mohunt of the endowment, 
validly appointed. 3, That the next mohunt 
would have to be nominated by the defend- 
ant from «mongst the descendants of the 
late mohunt Rai Radhashyam Das Adhikari 
Bahadur, aud failing such nomination 
during his life-time the said descendents 
shali nominate one firon amongst them 
selven to be such mohunt. That the plain 
ifə would get maintenance. from 6 
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debutter properties and to that end certain 
properties specified in a Schedule were to 
be given to them, to be enjoyed by them 
from generation to-generation but with no 
power of tranefer or alienation. 5. That the 
plaintiffs and their descendants will have 
` free access to the temple and right of wor- 
ship therein, 6. That Jatindra who was 
said to have been adopted by the defend- 
ant would on no account bs appointed 
mohunt, not even if he was so nominated 
by the defendant. 7. That provision for the 
maintenance of Jatindra would hava to 
be made by the defeadant out of the sesu- 
lar properties left by the late mohuxt, the 
father of tae plaintiffs and the defendant. 
The award being submitted, the defend- 
ant put in an objection on the ground that 
some portions of it were beyond the scope 
of the reference and outside the subject- 
matter of the suit. The Subordinate Judge 
overruled the objection except as regards 
one matter, namely, as regards the pro- 
vision relating to the maintenance of Ja- 
tindra, Pursuant to his decision, a decree 
was drawn up incorporating sll the clauses 
of the award referred to above with the 
exception of cl. 7. This decree is the 
subject-matter of the appeal and the ap- 
plication in revision. On 10th June, 1930, 
the appeal wes preferred, and the applica- 
tion was filed on the next day, the 11th, 
On 3lst March, 1931, Barendra died. On 
15th June, 1931 Jatindra, who, as already 
stated was alleged to have been adopted by 
Barendra prior to the suit and was no 
party therein, applied to this court to ba 
substituted as appellant inthe place of 
Barendra and obtained an order from the 
Registrar to be so substituted. On 23rd 
November, 193], Robindra one of the 
plaintifis, denying the factum as well as 
the validity of the adoption of Jatindra 
and also Jatindra'’s right to the shebaitship 
under the alleged nomination of Barendra, 
and claiming to have been elected by the 
male descendants of the mohunt Rai Radha- 
shyam Das Bahadur as provided for in the 
award, put in a petition asking that the 
order obtained by Jatindra for his substi- 
tution might be vacated. On 18th Decem- 
ber, 1931, Jatindra filed an affidavit assert- 
ing that his adoption was valid and also 
that he had been appointed by Barendra 
as his successor in accordance with the 
custom governing the endowment and fur- 
ther that there was a custom under which 
the shebaitship devolved by lineal primoge- 
niture. Now, the first question’ to be 
considered is whether on the death of the 
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appellant Barendra, the appeal can proceed 
at the instance of Jatindra as appellant 
substituted in his place. The deity was not 
a party to the suit and so no determination 
made by the award and affirmed by the 
decree will affect the rights and interests 
of the deity so as to make a srebait of the 
deity bound thereby. Jatindra too was not 
a party to the suit and the Subordinate 
Judge has rightly observed in his judgment: 


“Jatindra Nath Adhikari is not a party to the suit. 
The arbitrators, therefore, had no authority to ad- 
judicate his rights, and any decision made behind 
his back is certainly not binding on him and cannot 
in any way affect his legal status or right. From that 
standpoint any adjudication regarding his rights 
cannot but be outside the scope of reference} and 
wholly beyond the jurisdiction of the suit.” 


The parties, it should ba atated here, 
are governed by the Mitakshara Law. 
Whatever rights Jitendra may have either 
personally as adopted son of Barendra 
or as mohunt or shebait of the deity, either 
by nomination or by right of lineal 
primogeniture, arenot rights which have 
in auy way been affected by the decree aud 
in noeense can it be said that Jiteadra 
is a legal representative of Barendra in so 
far as such rights of his are concerned. 
The adjudication contained in the award 
as affirmed by the decree is an adjudica- 
tion which is entirely a personal one in 
so far as Barendra was concerned and on 
Barendra’s death has spent all its force 
except as regards parties who were the 
other parties tothe suit. The court below 
has expressly said that the decree will have 
no effect so faras Jitendra is concerned, 
and it willbe a waste of procedure to let 
him come in only to have thesame thing 
said once again ‘his presence. There is 
no application before us by anybody else 
to come in and prosecute the appeal in 
the place of Barendra. The result is that 
in our judgment the order obtained by 
Jitendra for his substitution should be 
vacated, and it being held that the ap- 
peal has abated, the appeal as well as 
the application, should bə dismissed. 
There will be no order for coste, 


N./a, Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
First Oivil Appeal No. 96 of 1926. 
August 28, 1931, 
MILNE, J. O. AND Aston, A, J. O, 
Firm or TOTALDAS—APPELLANTS 


VETSUS 
KHIOMAL DEWANDAS— 
$ “ RESPONDENT. 

~ Contract Act (IX of 1872), ss. 280, 288—Principal 
and agent—Contracts entered into in agent's name—Un- 
disclosed principal—Suit for compensation from 
principal—Evidence Act (I of 1872), s. 92—Evidence 
to prove contracts entered into on principal's behalf— 
Admissibility—Right of indemnity of agent—Eatent 
Ofa- 


An agent can perform acts on behalf of his 
principal either disclosing or concealing the fact that 
he is an agent and there is nothing in s. 92, Evidence 
Act, to prevent an agent in a suit for compensation 
from his principal from leading evidence to prove 
that contracts entered into in the agent's name were 
entered into on the principal's behalf. Soopromonian 
Setty v. Heilgers (1), Venkatasubbiah Chetty v. 
Govindarajulu Naidu (2) and Ebrahimbhoy Pabaney 
Mills Oo. Ltd. v. Hussan Mamooji (3), distinguish- 
ed. [p. 52, col. 2.] 

When a commission agent conducts his business 
in sucha manner thatit is virtually impossible 
without an exhaustive enquiry to ascertain the 
manner in which the liability for which indemnity 
is sought has been, or is being discharged, if the 
surrounding circumstances point to the likelihood of 
the agent making a profit out of the 
indemnity, the agent will apply for equitable relief 
in vain, Osman Jamal & Sons Ltd. v. Gopal Pur- 
shattam (8)and Richardson, In re, St. Thomas's 
Hospital Governors, Ex parte (9), referred to, [p. 
53, col, 1.] 

It is not necessary that an agent should have 
disclosed himself as an agent in the contract to 
enable the agent to prove that contracts entered 
into in his name were entered into on the principal's 
behalf. Mackinnon Mackenzie & Co. v. Lang, Moir 
& Co. (4), Jose Joaquim Agacio v. Paul S. Forbes 

5) and Gopal Das v. Badri Nath (6), referred to. 
Pp. 98, col. 1.) 

First Oivil Appeal against the decision 
of the First Olass Sub-J udge, Hyder- 
abad. 

Mr. Assudomal Rewachand, for the Ap- 
pellants, 

Mr. C. M. Lobo, for the Respondent. 


Judgment.—This is an apreal 
from the judgment and decree of the 
learned First Olass Sub. J udge, Hyderabad. 
The plaintiffs acted as commission agents 
for defendant and his partner Dayalji at 
Nawabsheh and entered into various transac- 
tions between 5th September 1919 and 7th 
January 19320 which resulted in a loss. 
Defendant and Dayalji had equal shares in 
the business. Dayalji entered into a 
settlement with plaintiff with regard to his 
share of the loss. The dispute between 
plaintiff and defendant was referred to 
arbitration, but the arbitrator's award was 
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set aside by this Gourt. Plaintiff thel 
filed the present suit against defendant: 
Defendant admitted they employed plaint- 
iff as commission agent, but pleaded in 
their written statement that they are only 
prepared to admit contracts in respect of 
which plaintiff would produce their letters 
or signatures; all other contracts were 
denied. Defendants were given inspection 
of plaintiffs ‘noondh’ and the correspon- 
dence and they filed a further statement. 
The learned Judge held that the 
plaintiffs were not competent to sue defen- 
dant expressing the opinion thatsince the 
plaintiff entered into the contracts as a 
principal he was debarred by s 92, Evi- 
dence Act, from adducing oral evidence to 
show that he did not act in a personal 
capacity. 
Reliance ig placed on Soopromonian 
Setty v. Heilgers (1), Venkatasubbiah ` 
Chetty v. Govindarajulu Naidu (2), Ebra- 
himbhoy Pabaney Mills Co. Ltd. v. Hussan 
Mamooji (3). These rulings however lend . 
nosupport to the proposition, They es- 
tablish that where an agent bas entered 
into awritten contract in his own name 
with a third party it is not open to the 
agent in defending a suit by the tbird- 
party to exonerate himself from liability. 
by leading oral evidence to show that he 
contracted asan agent and that the name 
of his principal wasorally disclosed to the 
third party at the time he entered into the 
contract and that when an agent enters 
into a written contract in his own name 
with a third party itis open to the latter 
to show that both the agent and his prir ci- 
pal are liable, for the effect of such evidence. 
is not to discharge the agent from liability 
but to charge adormant principal as well. 
This is in accordance with the provisions 
of 8, 233, Contract Act. It is well settled 
that an agent can perform acts on behalf 
of his principal either disclosing or con- 
cealing the fact that he is an agent, There 
is nothing in s. 92, Evidence Act, to pre- 
vent an agent in a suit for compensation. 
from his principal from leading evidence 
to prove that contracts entered into in 
the agent’s name were entered into on 
the principal's behalf, This is not evi- 
dence contradicting or varying the terms 
of the contract between the parties; it is 
evidence of acts performed by the agent, 
It was further held that cl. 2, e. 220 


@ 5 0.71; 40.L.R. 377. 
2) 31 M, 45; 18 M. L. J.1, | 
(3) 63 Ind. Oas. 482; A, 1. R. 1921 Bom. 81: 45 B; 

1242; 23 Bom. L. R. 767. l : 
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Contract Act, would come into operation 
only when an agent acts as an agent of 
an undisclosed principal, He must act 
in that character as an agent before he can 
be permitted to take the benefit of that 
clause, If by this is meant that the agent 
must describe himself as such in the con- 
tract, the learned Judge has not mentioned 
his authority for the proposition which 
appears to me contrary to the ruling of 
the Bombay High Oourt in Mackinon 
Mackenzie & Co, v. Lang. Moir & Co (4) 
See also Jose Joaquim Agacio v. Paul 5. 
Forbes (5), and Gopal Das v. Badii Nath 
(6) And we are unable to agree with the 
Opinion expressed by the learned Judge 
that oral evidence that defendant or his 
partner Valji were present when the con- 
tracts in suit were settled and that de- 
fendant entered into contracts when he was 
in Nawabshah face to face with the other 
contracting parties through plaintiff as 
commission agent is sufficient to establish 
knowledge on the part of the other con- 
tracting parties or could affect the liability 
of the plaintiff to the third contracting 
parties or the presumption arising from 
B. 230 (e), Contract Act. In Mackinnon 
Mackenize &Co v, Lang, Moir & Co. (4) 
the fact that the agent was such was men- 


tioned in the written contract though the’ 


name of the principal was not disclosed. 
It bas already been pointed out that oral 
evidence cannot be tendered to contradict 
or vary the terms of a written contract 
entered into by the agent eo as to ex- 
onerate him from liability in a suit brought 
by the person with whom he contracts, 
Tne evidence shows that defendant signed 
no contracts. The contracts were made 
in plaintiff's name and signed by the plain- 
tift, Defendant recorded some yf the con- 
tracts entered into by himself and other 
merchants in the plaintiff's ‘noondh’. There 
can be no doubt that the plaincif was 
liable to third contracting parties in the 
contracts into which he entered even though 
defendant may have been present when 
some of them were made. It is contended 
on plaintiff's behalf that is is sufficient for 
an agent to prove that he has incurred a 
liability to entitle him to be indemnified 
by his principal. Reliance is placed on 
Lacey v. Hill(7) and Osman Jamal & Sons, 


(4) 5 B. 584. 
Kos ; (1861) 14 Moore P. O. 160; 134 R. R.35 


() 27 A361; 2 A. L. J. 3: 1904, A. W. N. 282. 
(0, C874) 18 Eq. 182; 43 L. J. Oh, 551; 30 L. T. 484; 
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Ltd. v. Gopal Purshattam (8). 

It was pointed out however by Lord Wil- 
liames, J., in Osman Jamal & Sons, Ltd. v. 
Gopal Purshattam (8), that the right to be 
idemnified for a liability as distinct from 
an actual loss is an equitable right and not 
a right at Oommon Law and equity as 
was pointed out in Richardson, In re St. 
Thomas's Hospital (Governors) Ex parte (9) 
would apply the sum recovered by virtue 
of the indemnity exclusively in paying 
the debt against which the debtor was en- 
titled to be indemnified. It is an element- 
ary principle that he who comes into equity 
must do equity. It follows that when a 
commission agent conducts his business in 
such a manner that it is virtually impos- 
sible without an exhaustive inquiry to 
ascertain ths manner in which the liability 
for which idemnity is sought has been or 
is being discharged, if the surrounding 
circumstances point to the likelihood of the 
agent making a profit out of the contract 
of idemnity, the agent will apply for equit- 
able relief in vain, In the present case 
our attention has been drawn to the fact 
that in several instances the plaintiff has 
settled the total claims of persons 
with whom he entered into contracts inter 
alia on behalf of defendants for sums con- 
siderably less than those merchants claim- 
ed. Itis nevertheless contended on behalf 
of the plaintiff that hə has paid the 
liabilities incurred on behalf of the defend- 
ant in full, The Common Law will not 
allow a man to make a profit out of what 
was merely an indemnity. It appears to 
me desirable therefore that the question 
whai losses have in fact been paid by the 
plaintifis as agents of defendant shall be 
referred to a QOommissioner. If it then 
transpires that a settlement has been ar- 
rived at with any creditor by a smaller pay- 
ment than that due in respect of contracts 
including those in suit the defendant as 
indemnifier will be entitled to a corres. 
ponding reduction in the amount of in- 
demnity payable. (The learned Judges dis- 
cussed the evidence, and passed judgment 
varying the decree). 


n./a, Decree varied, 


(8) 118 Ind. Oas. 882; A. I. R. 1929 Oal, 208; 56 O. 
262; Ind. Rul. (1929) Oal. 690; 330. W. N. 


179. 
(9) (1911) 2 K. B. 705; 80 L, J K. B. 1232; 1054... 
T. 226. 
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CALCUTTA HIGH COURT. 
Civil Appeal No, 489 of 1931. 
April 26, 1932. 

RANKIN, O. J. AND COSTBLLO, J. 
KARNANI INDUSTRIAL BANK, Lrp.— 
APPELLANT 
tersus 

f RANJAN—Rg3PonDENT, 

Workmen's Compensation Act (VIII of 1928), s. 12 
~Scope—Principal—Liability—Tests for ascertaining 
--Duty of Commissioners in compensation cases. 

The general notion of s 12, Workmen's Compensa- 
tion Act, is that, if it is ordinarily part of the 
business of a person to execute certain work, then 
ordinarily he will do that work by his own servants ; 
he is not to escape liability for any accident that 
takes place merely by interposing a contractor, the 
contractor undertaking todo what the principal 
ordinarily would do for himself. [p. 54, col. 2.] 

The person referred to as ‘principal’ ins.12, is a 
person an ordinary part of whose business is to 
execute the work or construction in the course of 
which the workman in respect of whom compensation 
is prayed, is injured. Rabia Mahomed Tahir v. 
Agent, G. I. P. Ry, (1) and Skates v. Jones & Co. (2), 
referred to, 

Per Costello, J.—It is the duty of the Commissioner 
to‘find as a fact that the work undertaken isso under- 
taken as part of the ordinary trade or business of 
the person or persons who areto be put in the 
position of the principal for purposes ofs 12. [p. 
55, col. 2.) , 

Civil Appeal against originsl order of 
the Oommissioner for Workmen's Compen- 
sation, Bengal, dated the 7th October 1931. 

Mr. Nripendra Chunder Das, for the Ap- 
pellant. 

Mr. Phanindra Kumar Sanyal, for the 
Respondent. 


“Rankin, C. J.—This is an appeal from 
the order of the Oommissioner for Work- 
men’s Compensation, Bengal. The appli- 
cant wes a workman engaged by one 
Kamil Sardar to do the work of putting 
up certain joistsin a building in Park 
Street. Kamil Sardar was employed as a 
contractor by the Karnani Industrial Bank, 
It appears that the Karnati Industrial 
Bank was causing this house to be putup 
and it was getting the house put up by 
contrac'ing with different people to do 
different parts of this work. It had evi- 
dently not entered into a contract with one 
builder to dothe whole work, but it entered 
into contrects with particular persona 
employed in that behalf that particular 
parts of the work should be done on behalf 
of the bank. In these circumstances, the 
applicant having met with an injury by a 
jois? falling on his leg, the Commissioner 
has fixed the compensation at a lump 
sum of Rs. 514. Originally, the application 
was brought against Rai Bahadur Sukhblal 
Karnani personally but in view of the 


KARNANI INDUSTRIAL BANK, LTD, V. RANJAN. 


142 1, 0, 


written statement, the Karnani Industrial 
Bank was added as an opposite party 
and, in the end, the 
made this award against the bank. The 
matter coming before us, it is pointed out 
that the liability’ of the bank depends 
upon thetermsof s. 12, Act VIII of 1923. 
That section deals with a cass where 
the principal, as it calls him, in the couree 
of or for the purpose of his trade or busi- 
res contracts with any other person 
called the contractor for the execution 
by or under the contractor of the whole 
or any part of any work which is ordinarily 
part of the trade or business of the princi- 
pal, 


to the contractor's men, The first ques- 
tion, therefore, to which the Commissioner 
had to address his mind waa: isit ordin- 
arily part of the trade or business of thia 


bank to put up joists as a house 
building operation ? Any ordinary 
notion one has of banking business 
would lead one prima facie to give a 


firm answer in the negative to that sug- 
gestion. 
the Commissioner to satisfy him that it was 
ordinarily part of the business of this bank 
to undertake the erection of joists in a 
house is the circumstance that in the 
Memorandum of Association of the Limited 
Company, there is among the thirty six 
objects of the usual redundant character 
one No, 14 which says: 

“To build, erect, construct, lay down, enlarge, 
alter, equip, improve and maintain any offices, 
buildings, warehouses, godowns, factories, wharves, 
mills, jetties, roadways, tramways, railways.” 

On this basis and on the basis of the fact 


that this bank was building this house, | 
the Commissioner found in favour of the ap- | 


licant saving this: 
“It is clear that the bank constructed the house 
in the course of its business as such bank and it 


is clear also from paras. 13 and 14 of the Memo- . 


tandum of Association of the Karnani Industrial 
Bank Limited that the bank was competent to do 
SO. kal 


I quite agree with the Commissioner that 
these two propositions are both clear; but ` 


they are not the tests laid down bys, 12. 
The general notion of e. 12 is that, if it 
is ordinarily part of the business of a 
peraon to execute certain work, then 
ordinarily he will do that work by his 
own servante; he is not to escape liability 
for any accident that takes place merely 
by interpcsing a contrector, the contractor 
undertaking to do what ordinarily the 
principal would do for himself. But, if 
anybody is entitled to say that he is outside 


Commissioner has 


If these conditions are fulfilled the: 
principal is made liable for compersation’ 


The only evidence that was before © 
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that principle if, for example, he went to 
a builder to build a house for him, I should 
suppose that body to be a bank which 
ordinarily would not take house building 
operations into its own hands at all. Of 
course, my notion of banking business may 
not be the same as the notion of the 
Karnani Industrial Bank. Merely because 
it is called a bank, I cannot say, asa matter 
of law, that it has not got this business 
of a speculative builder, or the business 
of building houses for itself. I cannot say 
that it is not part of its ordinary business 
except upon some evidence. It seems 
rather extraordinary that any person 
engaged in banking business should go so 
very far from ordinary banking business, 
but in the particular circumstances of this 
case, as nejther the parties nor the Oom- 
missioner appear to have appreciated what 
the test is in the act, it would only be 
fair to the applicant to let the matter go 
back to the Oommissioner to have this 
question determined upon evidence if there 
is any reason to suppose that putting up 
a house is ordinarily part of the business of 
the bank, I msy say here that it is by 
no means evident to me that cl. 14 of the 
Memorandum of Association was intended 
to entitle the bank to build houses in the 
sense of building them itself as distinct 
from getting them built in the ordinary 
way as one would expect a bank to do. 
There is Indian authority upon the meaning 
ofs. 12 iu the case of Rabia Mahammid 
Tahir v. Agent, G. I. P. Ry. (1). Ia 
theas circumstances, this appeal must baal. 
lowed, the order of the Oommissioner must 
ba set aside and the matter must be 
remanded to him to d3al with this quas- 
tion of fact upon further evidence acc rding 
to law. There will bs no order as to costs 
in this appeal. 

Costello, J —I agree that this matter 
should go back for farther considaration 
by the learned Oommissioner. It is to be 
obssrved that the langiage of s. i? of 
Act VIII of 1923 is somewhat more specific 
than the languags usei in the corres- 
ponding section of the Haglish Ast of 
1925. Taat section is s. 6. Tae words 
thare are: - 

“Where any person (in this section referred to as 
the principal) in the course of or for the purposes 
of his trade or business contracts with any other 
person (in this section referred to as the contractor) 
for the execution by or under the contractor of the 


whole or any part of any work undertaken by the 
principal, the principal shall be liable to pay any 


(1) 117 Ind. Oas. 431; A. I. R. 1929 Bom, 179; 53 
B. 203; 31 Bom. L. R. 211. . 
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workman employed in the execution of the work any 
compensation under this Act, etc.” 

Bos. 6 of the English Act applies where 
the work is “undertaken” by the principal. 
Even so, the English authorities are all 
one way in this respect: the work must 
be of a kind which is part of the business 
or trade of the principal who carries 
it out. The words of the Indian Statute, 
as I have said, are even more specific 
because the section says that the work 
must be work “which is ordinarily part of 
the trade or business.” In this con- 
nexion I would refer to the case 
of Skates, v. Jones & Co.. (2). In that 
case, the respondents were two shop- 
keepers. They also kept a_ billiard 
saloon. They were minded to join to- 
gether in running a skating rink. They 
bought an existing iron structure and 
made a contract with a person for its 
removal and re-erection. The applicant, 
that is to say, the workman while em- 
ployed on this work by the person with 
whom the two shopkeepers contracted was 
injured by accident and in respect of his 
injuries he claimed compensation from 
the respondents, that is to say, the two 
shopkeepers who were the principals. It 
was held that the work in which the ap- 
plicant wasinjured was not undertaken in 
thecourse of or for the purposes of the 
respondents’ trade or business and that 
therefore they were not liable to pay com- 
peisition. Also it has been held in 
English authorities that it is the duty of 
the arbitrators as is there called, ‘and there- 
fore in India it isthe duty of the Commis- 
sioner in India, to find as a fact that the 
work undertaken is so undertaken as part of 
the ordinary trade or business of the 
peraon or persons who are to be put in the 
position of the principal for purposes of 
s. 12. Looking at the judgment of the 
learned Commiesioner it does not appear 
that he has fully directed his mind to the 
importance of that part of s. 12 because I 
find that he says at the top of p, 21 of the 
papar book: 

“The learned Pleader’s argument on behalf of 
the opposite party No. 2 based on the language of s. 12 
does notassist the employer for the present proce- 
edings are not indemnity proceedings.’ 

That observation of the learned Oom- 
missionsr səəms to indicate that hs has 
not considered the question of whether 
or not the erection of the building wigh 
which this matter i3 concerned was anti 
nsrily part of the business of the Karnani 


(2) (1910) 2K. B. 903; 79 L. J. K. B. 1168; 103 L' 
T. 408; 26 T, L. R. 643, 
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Industrial Bank. I agree with my Lord 
therefore that tbis matter should be remand- 
ed, It is desirable and necessary that 
there should be a definite finding on that 
question, 


N JA. Case remanded. 


BOMBAY HIGH COURT. 
Ingolvency No. 857 of 1931, 
January 9, 1932, 
Kanza, J. 

Tn re AHMED ALIMAHOMED KHOJA 

Mortgage—Adjudication of mortgagor as insolvent 
—Mortgagee in possession of property with consent 
of mortgagor—Right tosell property without inter- 
vention of Insolvency Court. 

Where amortgagor is adjudicated insolvent, a 
mortgagee who is inpossession of the mortgaged 
property with the consent of the mortgagor, has the 
right to sellthe property without the intervention 
of the Insolvency Court, if the mortgagor after a 
proper notice is given to himto re-pay the money 
fails to do so. 

3 Mr. F. J. Coltman, for the Opposing Ore- 
itor. 

Mr. D. N. Bahadurji, for the Mortgagees. 

dudgment.—This application is prin- 
cipally for the examination of the alleged 
mortgsgees under s. 36 Presidency Towns 
Insolvency Act and for restraining them 
from selling the shop, stcck in-trade and 
furniture pending their examination. On 
the affidavits filed I find no reason why 1 
should order the examination of Hassan- 
alli and Abmed under s. :6. They have 
clearly indicated the documents on which 
they rely forthe purpose of their claim 
and [ donot think any further materials 
can be properly elicited from them by 
their examination, That application is 
therefore refused. It is contended on be- 
half ofthe applicant that the mortgagees 
have no right, either to take poeséesion 
of the property or to sell the same, without 
the intervention of the court. The docu- 
ment under which the mortgagees make 
their claim is annexed as Ex. A to the 
affidavit of Hasssnalli and Ahmed dated 
4th January 1932, The document creates 
a floating chargein favour of the mort- 
gagees in respect of the stock-in-trade, 
furniture, book-debte, and all other choses 
in action, snd it is further provided in 
the deed as follows: 

“aas. such floating charge not to restrict our (i. e. 
the mortagors’, power of dealing with the stock-in- 
trade and furniture aforesaid inthe erdinary course 
of business and of receiving and dealing in the 
ordinary course of business with such: debts and 
choses inaction and until .the ~ said’ Hassanalli 
end Ahmed Ahmed Husseinbhey Shall give-us or 
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pay the 


our personalrepresentatives notice to 
thereof .for 


moneys hereby secured or the balance 
the time being remaining owing by us" 

This form is evidently adopted from 
Form No, 186in Vol. 8 of Butterworth’s 
Encyclopædia of Forms. It is true that it 
does not give any express power to the 
mortgagees either to enter into possession 
or to sell the properties, the subject of 
the charge. The affidavits however clear- 
ly show that in fact before the insolvency 
the mortgagees had obtained possession 
and the mortgagors had not complained 
that any forcible possession was taken 
from them. In accordance with the terms 
of the deed the mortgagees ` gave notice 
to the mortgsgors on llth November 1931 
calling upon them to repay the amount, 
viz., Rs. 10,010 within 24 hours from the 
receipt of the notice. It may be a question 
whether that notice gives sufficient time to 
the mortgagore, but the dispute, if any, 
about the sufficiency of time could be raised 
by the mortgagors alone and by no one 
else before the possession was taken by 
the mortgagee. That is also because under 
the terms of the deed on receipt of a 
notice calling upon the mortgagors to pay, 
the mortgagors were bound not to deal 
with the stock-in-trade and furniture as 
they were entitledto do before notice, It 
may be that in spite of the absence of any 
express provision for giving possession, 
but finding that on receipt of the notice 
demanding payment they were bound not 
to deal any further with the property, the 
mortgsgors considered it better to deliver 
over possession of the shop to the mortga- 
gees. This is a matter of arrangement 
amongst themselves, but, on the facts which 
hed transpired before the insolvency, I 
cannot hold that onthe present applica- 
tion I candeprive the mortgagees of their 
Possession. I must therefore proceed to 
deal with the notice of motion on the 
footing that the mortgagees at the time of 
this application were in fact in possession 
of the mortgaged property, without any 
objection from the mortgagors. 

Under these circumstances it is clear 
that a mortgagee has a right to sell the 
property without the intervention of the 
ccurl: see Deverges v. Sandeman, Clark & 
Co. (1). The facts of that case show that 
the shares were transferred to the names 
of the mortgagees. That however is not 
material because the judgment was given 
on the footing that there was a mortgage 
aud not on the footing that there wasa 

(1) (1902) 1 Oh. 579; 71 L.J. Oh. 328; 86L. T. 
269; 50 W. R. 404; 18 T. L. R, 375. 
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‘pledge. Thecircumstances in the present 
case may be considered to be identically 
the same, because in fact, as I have men- 
-tioned above on the date of this notice of 
motion the mortgagees were in possession 
of the properties. That case clearly decides 
that the rights of a mortgagee of movable 
< Property are notin any way inferior to 
the rights of a pledgee because the mortga- 
gee has the general estate in the proper- 
ty which is mortgaged to him. Besides, 
he has the right to sell the property with- 
out the intervention of the court if the 
mortgagor, aftera proper notice is given 
to him to repay the money, fails to do so. 
The sufficiency or otherwise of the notice 
of lith November 1931, is nota question 
which arises before me at present and on 
that point the affidavits are not helpful. If 
the mortgagees are wrongfully attempting 
to exercise the power whichis given to 
them under certgin circumstances by law, 
the remedy of the parties would bè in 
damages. I do not think that merely be- 
causé the time to repay is ir sufficient, 
according to the contention of the present 
applicant, I should restrain the mortgagees 
from eelling the property. It should be 
mentioned that the mortgagors have not 
raised the point, and although the sale has 
been stayed in fact for two months since 
that notice, neither the mortgagors nor 
‘the Official Assignee have made any effort 
to pay or tender theamount claimed by the 
mortgagees., 

There will be therefore be an order for 
the public examination of the insolvents 
in terme of prayer (a) of: the notice of mo- 
tion, The application contained in prayers 
(b) and (e) is dismissed with costs, As re- 
gards the books of account the respondents 
have egreed to deposit the same with the 


Official Aesignee subject to the Official 
Assignee giving the respondents reason- 
able facilities for production and inspec: 


tion of the books as evidence in support 
of the respondents’ claim to recover the 
mortgaged debts. The interim injunction 
granted tillthe hearing of the application 
will stand dissolved. 


N/a, Order accordingly. 
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CALCUTTA HIGH COURT. 
Criminal Appeal No. 818 of 193 . 
"July 13, 1932. 
PaANOKRIDOR AND M. O. Gnose, JJ. 
SHAM DAS KAPUR—Acopszp 
versus 
EWPEROR—Oppotirs Party, 

Evidence Act (I of 1872), s. 164—Scepe of—In- 
spection of document—Failure to produce document 
—Whether debars party from using it in cross- 
examination—S. 164, whether applies to criminal 
proceedings. 

When a party is called upon to produce 
ment for inspection and does not do so, he cannot 
be prevented from putting the document to the other 
side in cross: examination. 

Section 164, Evidence Act, does not contemplate the 
production of documents for inspection. The section 
only contemplates that one party should call 


a docu- 


upon 
another in court to produce a document of whieh 
the first party has given the other notice to pro- 


duce. It doesnot give him any right at any stage 
to call upon his opponent to produce the document 
and use it or not as he sees 
Section 164 does not apply to 
ceedings. , . 
Mr. Hiralal Ganguli, for the Accused, 
Mr, Anilendra Nath Roy Chowdhury, for 
the Crown. 


criminal pro- 


Panckridge, J.—In this care the 
accused has been convicted of an offence 
punishable under s. 408, Indian Penal Oode, 
and sentenced.to undergo rigorous im prison- 
ment for six weeks and to pay a fine of 
Ra. 1,00 and in default, to undergo 
further imprisonment for six months, 
The learned Magistrate further ordered 
that the whole of the money, if real'zed 
should be paid to .the complainant as 
compensation. 

The case for the prosecution is that 
the accused was a servant of the com- 
plainant and was left in charge of a 
business belonging to the complainant in 
Oalcutta known as the Panjab Watch 
Oompany. The complainant fell ill and 
went to Amritsar of which place he is 
a rcsident. On his return, he found that 
the accused had removed all the stock-in- 
trade of the shop and converted it to his 
own use. The defence suggested by the 
accused was that he was not a servant of 
the complainant but a partner in this 
business called the Punjab Watch Company. 
The complainant gave evidence that the 
accused was his servant and in this he was 
corroborated by a man named Kissen 
Ohand, P. W. No.8 If Kissen Ohand is 
belived itis very difficult to see howe the 
accused can have any answer to the charge. 
After the complsinant had discovered what 
had happened,--he made inquiries and he 
eventually got the accused arrested by 
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the police at Moradabad. In the possession 
of the accused when he was arrested were 
found two books of account. These books 
were seized by the police but were afterwards 
returned to the accused on his giving securi- 
ty for their production. The next step 
taken by the accused was that he filed a 
suit in the Amritsar Court for dissolution 
of partnership in which ke made the com- 
plainant a defendant and asked for taking 
the accounts of the Punjab Watch Company. 
I will assume that this case is defended and 
that the complainant denies the fact of part- 
nership alleged by the accused. In the 
course of the proceedings before the learned 
Chief Presidency Magistrate it appeare, from 
the order sheet that the complainant from 
time to time called for the production of the 
two books to which we have referred. The 
accused did not produce the books and he 
gave excuses for their non-production which 
appear to me to be extremely flimsy. It 
may be that his security has been forfeited 
by his conduct. But that depends on the 
terms of the security bond and we express no 
opinion with regard to that. Amongother 
attempts to get. the production of the docu- 
ments on the part of the complainant is a 
petition filed by himon 24th June, 1931, in 
which he asked that a notice should be 
given tothe accused for the production of 
the books in Oourt for inspection. As I 


have said the accused never did produce . 


these books for inspection. 

However his failure to do so, is, it appears 
to the learned Magistrate, a ground to de- 
prive him of the right to use these docu- 
ments es material for his defence. The 
learned Magistrate based this view on tke 
provisions ofs. 164, Evidence Act, which 
provides that when a party refuses to 
produce a document which he has had notice 
to produce he cannot afterwards use the 
document as evidence without the consent 
of the other party or the order of the Court. 
Accordingly, when in cross examination the 
complainant was shown these books he re- 
fused to hava anything to do with them or 
to answer any question with regard to them 
and in his refusal it is clear that he was 
supported by the learned Magistrate. In my 
opinion the learned Magistrate misunder- 
stood the meaning and intention of s. 164, 
Speaking for myself, I am by no means cor- 
vinced that s. 164 applies to criminal pro- 
ceedings. Section 164 does not contemplate 
the production of documents for inspection. 
What it contemplates is that one party 
should call upon another in Court to pro- 
duce a document of which the first party 
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has given the other notice to produce. It 
does not give him any right at any stage 
of the case to call upon his opponent to 
produce the document and use it or not as 
he sees fit, I do not myself see any indication 
in the section that the complainant can call 
for a document in this sense. We think that - 
the learned Magistrate was wrong in not 
permitting the Pleader for the defence to 
put these dccuments to the complainant and 
cross-examine him on them. The fact that the 
accused adopted an unreasonable attitude 
with regard to their production may be 
material when thetime comes to consider 
as to what weight isto be attached to them. 
We think that the learned Magistrate was 
wrong in not permitting the documents 
upon which the accused claims to base the 
main part of his defence to be put to this 
particular witness for the prosecution. This 
seems to us tobe a sufficient reason for 
setting aside the conviction. At the same 
time we consider that avery strong prima 
facie case has been made out by the evidence 
of the complainant and the witness Kissen 
Ohand and we do not think that we should 
ba justified in directing that the accused be 
acquitted, 

We therefore set aside the order of con- 
viction. But the appeal will remain pending: 
for a period of three months. During that 
time if the accused co desires he can take 
reasonable steps to have the question decided | 
in the Amritsar Oourt. Tae case will be 
laid before us again after the interval of 
three montha for considering whether we 
stould oder reirial or pass some other 
orley. . 

M. C. Ghose, J.—I agree. 

N/s. Conviction set aside, 


RANGOON HIGH COURT. 
Civil Miscellaneous Appeal No. 85 
of 1932. 

November 2], 1932. 

Paces, O. J., AND Mya Bu, J. 

V. R. M. RAMAN CHETTYAR— 
APPELLANTS 


versus 
BANK or OHETTINAD, LIMITED— 
RE PONDENTs. 

Letters Patent (Rang.), Cl 18—Suit on mortgage— 
Property outside jurisdiction—Court’s order regard- 
ing jurisdiction—Whether ‘judgment —Appeal—Tests 
as to whether an order is a ‘judgment'—Effect 
of order as made. 

Where in a mortgage suit filed in the High Oourt 
with regard tv immovable property situated out- 
side the jurisdiction of the court, ona preliminary 
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objection as to absence of jurisdiction to try the 
suit; the court held that it had and decided the 
suit on’merits, and an appeal was preferred only 
against the preliminary order on the point of juris- 
diction: : 

Held, thatthe order ofthe court on the point of 
jurisdiction was not a judgment within the mean- 
ing of cl. 13, Letters Patent (Rangoon), as the 
order neither finally determined nor purported to 
determine the rights of the parties nor put an 
end to the suit, but merely determined that the 
court had jurisdiction to try the suit. P. K. P.V. 
E. Chidambaram Chettyar v. N. A. Chettyar Firm 
(1) and T. F. Tuljaram Row v. M, K. R. V. Allagap- 
pa Chettiar (5), followed. 

Whether any particular order is a ‘judgment’ 
within the meaning of cl. 13, Letters Patent, or 
not depends upon the effect of the order as 
made. 

Civil Miscellaneous Appeal from an order 
of the High Court Rangoon on the Original 
Side in Civil Regular No. 414 of 1931. 

Mr. Katyanwaila, for the Appellants. 

Mr, N. M, Cowasjee, for the Respond- 
ents. 

Page, C.J.—This is a mortgage suit 
in respect of immovable property situate 
outside the ordinary Original Civil Juris- 
diction of the High Oourt. 

An application under cl, 10 of the Let- 
ters Patent for leave to institute the suit 
was granted, and against the order pas- 
sed upon that application no appeal has 
been filed. 

By a preliminary written statement the 
defer dants Ncs 2 (a) 2(b) pleaded “that this 
Hon'ble Court has no jurisdiction to try 
this suit inasmuch as the property alleged 
to be mortgaged is wholly situate beyond 
the jurisdiction of this Hon'ble Court and 
the defendsnts are also residing beyond the 
jurisdiction of tbis Hon'ble Court.” 

Oa the 15th of March, 1932, at the hearing 
of the iesue whether the court had jeria- 
diction to try the suit, Dae, J., held 
“that a mortgage suitis not a suit for land, and 
therefore, this court has jurisdiction to try the 
suit, as part of the cause of action arose in Rangoon 
and leave to sue in Rangoon has been given, 
The case will now proceed to trial.” 

The learned Advocate for the App:llant 
stated that thereafter the appallant applied 
for leave to file a further written state- 
ment on the merite, and that spplication 
was rejected, 

In the diary of the learned trial Judge 
on the 15th of March, 193’, an entry ap- 
pears; 

“By consent, fix this and the other case O. R. No, 
145 of 1931 for hearing on 18 March, 1932.” 

Three adjournments subsequently were 
granted on the plaintifs’ application to 
enable them to call witnesses for the pur- 
pose of proving their case 

On the 6th of May, 1932, the plaintiffs 
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edducsd oral testimony in support of their 
claim, but the defendanta did not appear, 
and a decree was passed in favou: of the 
plaintiffs. Against that decree no appea 
has been preferred. g 

On the 23rd of April, 193?, however, the 
appellant, who was tho defendant No, 2 (a) 
in the suit, had filed the present appeal 
under cl. 13 of the Lettera Patent against 
the order that Das, J. had passed on 
the 15ch cf March, 1932. 

A preliminary otjzction has baen taken 
on behalf of the respondents that the order 
from which it issought to appeal is not a 
“judgment” within cl. 13 of the Letters 
Patent, and that an appeal from the said 
order does not lie. In my opinion the 
preliminary objection must prevail. The 
Judges of this court, being a Divisional 
Bench, sarenot at liberty to express any 
opinion that they may entertain as to the 
meaning of the term “judgment” in cl. 13 
of the Letters Patent, because, in my 
opinion, the case is governed by the de- 
cision of the Full Benchin P. K. V.E. 
Chidambaram Chettyar v. N. A. Cheittyar 
Firm (1). 

In that case Ormiston, J , who delivered 
theleading judgment, held that 
“the test enunciated by Sir Arnold White, O, J., 
and adopted in Yeo Eng Byan v. Beng Seng & Co, 
(2}, the key-note of which is finality in relation 
to the court passing the order, has the merit of 
simplicity and, as pointed out by Sir Shadi Lal, 
O. J., in Ruldu Singh v. Sanwal Singh (8) affords a 
working rule in respectofthe great majority of 
interlocutory orders. I am of the opinion thatin 
the decision of the question referred to us it 
should be applied. And, in applying it, I am 
fortified by the opinion of Sir Richard Garth, O. 
J.,in Ebrahim v. Fukhrunissa Begum (4) that the 
decision on an issue which has the effect of allow- 
ing a suit to proceed does not ‘affect the merits 
or result of the whole suit’ in that it does not 
decide the case one way oranother, and is, there- 
fore, nota judgment’. Putin another way, it does 
not ‘shut out’ the defendant.” 

Pratt, O. O, J., in the same case added 
“that it is not desirable on general principles that 
# suit should be tried piecemeal, and a decision 
on an issue to the effect that the trial of the suit 
should proceed does not amount toa judg- 
ment Asheld by Robinson, O. J., in Yeo Eng 
Byan v, Beng Seng & Co.(2) an order which 
merely paves the way for the determination of 
the question between the parties cannot be con- 
sidered to be a judgment. The finding with 
which we are concerned is one, in effect, which 
decides that the suit is maintainable, and go paves 
the way for the determination of the main question 

(1) 114 Ind. Oas. 524; 6 R. 703; A. I. R. 1929 
Rang. 41 (F. B.) . 

(2) 84 Ind. Oas. 291;2 R. 469; A. I. R. 1925 
Rang. 43. f 

(3; 67 Ind. Oas. 388; 3 Lah. 188; A. I. R. 1922 Lah. 
3 ‘ 


380. 
(4) 4 0. 531, 
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between the parties. It does not finally decide 
the rights of the parties, and will be subject to 
attack on appeal, if the decree is ultimately against 
the appellant.” 

In T, V. Tuljaram Row v.M. KL R.V. 
Alagappa Chettiar (5) Arnold White, O. J, 
held that 
“the test seems to me to be not what is the form 
of the adjudication, but what is its effect in the 
suit or proceeding in which it is made. If its 
effect, whatever its form may be, and whatever 
may be the nature of the application Ron which it 
is made, is to put an end to the suit or proceed- 
ing so far as the court before which the suit 
or proceeding is pending is concerned, or if its 
effect, if it is not complied which, is to put 
an end tothe suit er proceeding, I think the adjudi- 
cation is a judgment within the meaning of the 
clause. An adjudication on an application which is 
nothing more than a step towards obtaining a final 
adjudication in the suit is not, in my opinion, a 
judgment within the meaning of the Letters 

atent." 

Now applying the test laid down by the 
Full Bench in P. K. P. V. E. Chidamba- 
ram Chettyar v. N. A. Chettyar Firm (1), to 
the facts of the present case, it appears to 
me to be clear that the order from which 
the appeal has been preferred is not a 
“judgment” within el. 13 of the Letters 
` Patent, and upon that ground the 
appeal must be dismissed. 

The effect of the order as made is merely 
to determine that the court hss jurisdic- 
tion to try the suit, it does not, and does 
not purport to, finally decide the rights of 
the parties or “to put an end to thesuit or 
proceeding so far as the court before 
which the euit or preceeding is pending is 
concerned.” 

Tam further of opinion that it is highly 
undesirable, as has happened in some cases, 
that the Oourt should attempt to enume- 
rate the orders that do and those that do 
not-amount to a “judgment” within cl. 13 
ofthe Letters Patent. Each case turns on 
its own facts, and whether any particular 
order isa “judgment” or not depends upon 
the effect of the order as made, 

The issue of jurisdiction was not the 
sole. matter to be determined in the present 
suif, and. the learned Advocate for the ap- 
pellant conceded that a decree could not 
haye.been drawn up in favour ofthe res- 
pondents based solely upon the order 
under appeal, and that it still remained for 
the. respondents to satisfy the court as to 
the, validity of the mortgage and the 
quantum of the mortgage debt. The find- 
ing that the court had jurisdiction to try 
the suit could have been challenged in an 
appeal from the decree that was subse- 

(5) 8 Ind. Oas.340; 35 M.1at p. 7; (1910) M, W. 
N. 697; 8 M., L.T. 453; 21 M.D.J.1, 
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quently passed, if the appellant had elect- 
ed to prefer an appeal from the decree,- 
which finally disposed of the rights of the 
appellant. i 

Applying the test laid down by the Full 
Bench inP. K. P.V. E. Chidambaram 
Chettyar v. N, A Chettyar Firm (1), ia my 
opinion, the order under appeal íis not a- 
“judgment” within cl. 13 of the Letters 
Patent. ; 

For these reasọns the appeal is dismissed 
with costs. 

Mya Bu, J.—I agree. 

N./A. Appeal dismissed. 
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Executing Court—Power to enquire into validity 
of decree—Lunacy of judgment-debtor—Whether may 
be enquired into. : 

It is not competent for an executing Oourt to 
enter into an objection that the judgment-debtor | 
was a lunatic atthe date of the decree and was 
not properly represented especially when any indi- 
cation of such lunacy is not apparent on the face 
of the decree or the record of the original suit. 
Kalipada Sarcar v. Hari Mohun Dalal (6), referred 
to 


It is not competent for the executing Court to go 
behind the decree and enquire into its validity, at 
least in acase where there isno want of jurisdic- 
tion, pecuniary, territorial or in respect of the judg- 
ment-debtor's person which appears or the face of 
the decree andthe papers relevant for the purpose 
of understanding it. Amalabala Dasi v. Surat 
Kumari Dasi (5), relied on, Gora Chand Haldar v. 
Prafulla Kumar Roy (2), doubted, S. A. Nathan v. 
S. R. Samson (4), referred to. f MIN 

Oivil Rule against an orderof the Munsif, 
First Olass, Rampurhat, dated the 17th 
March, 1932. | ; h 

Messrs. Peart Mohun Chatterjee, Hari 
Prasanna Mukherjee and Bankim Chandra 
Roy, for the Petitioner. 

Mr. Bijan Kumar Mukherjee, for the 
Opposite Party. ; ey 

dJudgment.—This Rule is directed 
against an order of the Munsif of Ram- 
purhat, dated 17th March, 1932. For the 
purpose of making it clear how. that order 
came into existence, it is necessary to recite. 
certain facts. The present petitioner, Kali 
Oharan Singha, on 6th December, 1923, 
obtained decrees in his favour in eighteen 
suits which he had brought againsta lady 
named Kiranbala and another lady, named 
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Bindubashini. A number of different 
bargadars holding under them were also 
defendants in the suits. The suits were for 
the recovery of khas possession and mesne 
profits in respect of a two-thirds share in 
certain properties, the plaintiff's right to 
that two-thirds share having already been 
established in antecedent litigation. It is 
to be observed that in those eighteen suits 
both Kiranbala and Bindubashini appeared 
and made various defences to the plaintiff's 
claim, The decrees having been made in 
favour of the plaintiff the defendants 
sppealed and ultimately the matters in 
issue between the parties came before this 
court in second appeal and the original 
decrees were affirmed by this court on 9th 
August, 1928, it being declared that the 
plaintiffs was entitled to the possession 
which he was claiming and also to mesne 
profits at the rate of Rs, 4 until recovery of 
possession. 

Early in the year 1929 the present pəti- 
tioner Kali Oharan Singha, as the decree- 
holder in the eighteen suits, applied for 
execution of those decrees and as a result of 
the execution proceedings he obtained khas 
possession of the lands claimed by him, but 
the matter of payment of the amount 
awarded by way of mesne profits was not 
proceeded with at that time, as negotiations 
were opened between the parties with 
regard to the payment of the mesne profits 
and costs, Eventually the execution pro- 
ceedings aforementioned came to an end for 
want of prosecution. The parties however 
did not come to any settlement in the 
matter of,the mesne profits and accordingly 
Kali Charan Singha, on 10th November, 
1930, instituted eighteen fresh execution 
cases and these are the cases out of which 
the order now complained of arises. Thoss 
cases were described as Title Execution 
Oases Nos. 117 to 134 of 1930, in the first 
Court of the Munsif .of Rampurhatand in 
them the petitioner as decree-holder sought 
to recover mesne profits at the rate awarded 
to him for the period of three years prior to 
the institution of the euits and up to the 
date of delivery of possession. 

In those execution cases Kiranbale, as 
one of the judgment-debtors lodged objec- 
tions under s, 47, Civil Procedure Code and 
the whole matter was then registered as 
Miscellaneous Judicial Oase, No. 37 of 1932. 
Kiranbala’s objection took the form of an. 
allegation that the decrees could not-be put 
to execution because the amount due under 
them ‘in respect of mesne profits. had 
already in effect been paid upon an adjust: 
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ment between the parties. The objection 
was eventually dismissed in default of 
prosecution. Sabsequently (according to 
the statemonts mida by the petitioner in 
his present petition) a man named Sirendra 
Narain Singha who is saidto bs the ravar- 
sionary heir of Shyama Oharan, the husband 
of Kiranbale and who had been looking after 
and managing her affairs and condacting all 
the litigation on her behalf caused his sister 
Bindubashini (who a3 already mentioned was 
one of the defendants in the original suits) 
together with one Sashila Sundari, the 
widow of his predeceased brother Ashuto3h 
Singhpe, to institute Proceedings in Lunacy 
(numbered 14 of 1931} under the p:ovisions 
of Act IV of 1912, in the Oourt of the 
District Judge, Murehidabad, praying that 
the judgment-debtor Kiranbala should ba 
a3judged a lunatic and also praying for the 
appointment of Surendra Narain a3 guardian 
of her person, At the time when the order 
now complained of was made the lunacy 
matter was still pending though one 
Bibhuti Bhusan Singha, a Pleader practis- 
ing at Barhampur, had bəen appointed 
interim Receiver of ths estate of Kiranbala. 
Bibhuti Bhusan Singha as such Receiver on 
15th January, 1932, put forward a further 
objection in the eighteen execution cases 
under s. 47, Oivil Procedure Uode alleging 
therein that Kiranbala had been a lunatic 
andof unsound mind from a time long 
antecedent to the institution of the eighteen 
suits brought agaiost her by the present 
petitioner and that therefore all the decrees 
made in those eighteen suits including 
apparently the final decrees made by the 
High Oourt were made without jurisdiction 
and void inasmuch asthe judgment-debtor 
Kiranbale had not been’ properly "ree 
presented” asa lonatic at the time when 
those decrees were made, 

It appears that since the date of the order 
now complained of, thatis to say, on 21st 
April, 1932, the lunacy proceedings have 
been determined. Kiranbala has been 
adjudged a lunatic and Bibhuti Bhusan has 
been appointed permanent manager of her 
property. The objections lodged by Bibhuti 
Bhusan were registsred as Miscellaneous 
Judicial Cases Nos. 37 t054 of 1932, and 
upon those cases coming on for hearing the 
petitioner Kali Oharan Singha as ths decrge- 
holder in the original suits out of which the 
execution and Miscellaneous Judicial cases 
arise contested the objection put forward by 
the manager, on the ground tinier alia that 
the validity of the original decrees could 
not be challenged in the execution cases 
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and he contended that the decrecs were valid 
and binding on Kiranbala and that the 
executing Court wes not competent to enter 
upon any investigation into the question of 
whether or not Kiranbala was a lunatic at 
the time when the decrees weremade. The 
present petitioner further contended that 
the objection put forward by the manager 
could not be put forward by him as such 
under s. 47, Civil Procedure Oode in execu- 
tion proceedings and that it was one that 
could cniy be raised by way of a suit. 
These contentions of the present petitioner 
as decree-holder were overruled by the 
learned Munsif of Rampurhat by his order 
dated 17th March. 1932, that is t> say, the 
order now complained of, andihe decided 
that the petitions made bv the manager 
were maintainable under e, 47, Civil Proce- 
dure Oode and he fixed 9th April, 1932, as 
a day for taking evidence to enable hiuselfto 
come to a ficding as to whether or rot tke 
judgment debtor Kiranbsla was of unsound 
mind at the date of the decrees in the origi- 
nal suite. 

The main question which I have to 
determine is whether it wasright for the 
learned Muxsif to takeit upon himself to 
go into the question of whether or not the 
eighteen decrees originally made on 6th 
December, 1123, even though they were 
affirmed by this court on 9th August, 1998, 
were valid and binding on Kiranbala. In 
my opinion the law that, broadiy speak- 
ing,a court executing a decree cannot go 
behind that decree and it must take the 
decree as it stands. Such a court has to 
power to entertain any objection as to the 
validity of the decree (even if the decree is 
said to have been obtained by fraud) or as 
to the legality or correctnese of the decree. 
There are a number of reported cases 
giving ample judicial authority for those 
propositions and I donot propose to refer 
to them in detail. The reason for that 
legal position is that a decree, even though 
it may not be according to law, is binding 
between the parties, unless and until it is 
set aside by way of appeal or revision or if 
it has already been dealt with by way of 
appeal or in revision then by an appropriate 
` guit brought for the express purpose of 
questioning the validity of the decree. It 
seems to me difficult to say that the court 
chatged with the duty of executing 8 decree 
can even gointo the question of whether 
that decree was made bya court without 
territorial jurisdiction having regard to the 
terms of 6, 21, Oivil Procedure Code which 
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“Noobjectionas to the place of suing shall be 
allowed by any appellate or revisional court unless 
such objection was taken in the court of first instance. 
at the earliest possible opportunity ‘and in all cases 
where issues are settled ator before such settlement, 
and unless therehas been a consequent failure of 
justice.” 

if no objection a3 to the territorial 
jurisdiction of the court trying the case is- 
to be allowed by any appellate or revisional 
court a fcrtiori the matter cannot be 
canvassed before the court which is 
merely concerned with the execution of the 
decree after it has been made: see per 
Wallie,O J „in Zamindar of Ettiyapuram 
v. Chidambaram Chetty (1). There is thow- 
evar on this point a decision of the Fall 
Berch of this Court in the case of Gora 
Chand Haldarv. Prafulla Kumar Roy (2), 
and the learned Munsif in making the 
order now challenged, seems to have mis- 
interpreted the effect of that decision and 
also to have reliei on the case of Jungli 
Lallv. Laddu Ram Marwari (3), where it 
was held that the proposition that an 
inquiry into the validity of a decree is out- ` 
side the: functions of an executing Oourt 
is subject to the proviso that thereis a 
valid decree which it can execute. In 
Gora Chand’s case (2) the view taken was 
that: 

“Where a decree presented for execution was made 
by a Court which apparently had not jurisdiction 
either pecuniary or territorial or in respect of the 
judgment-debtor’s person, to make the decree, the 
executing Court is entitled to refuse to execute it on 
the ground that it was made without jurisdiction." 

Walmsley, J., in delivering the judgment 
of the Oourt was however careful to indi- | 
cate that only within these narrow limits 
isthe executing Court authorized to ques- 
tion the validity of a decree, In other 
words Walmsley, J, was manifestly of 
opinion that except in connexion with 
matters of the kind expressly enumerated 
by him, an executing Court has no juris- 
diction to question the validity of a decree 
sought to be executed. Iam bound to say, 
with all possible respect to Walmsley, J., 
and the other learned Judges who subs- 
cribed to his judgment that I think the 
decision in Gora Chand’s case (2) is not 
altogether consistent with the majority of 
the decided cases upon the question whe. 
ther or not an executing Oourt can go 
behind or question the validity of the 


(1) 58 Ind. 871; A. IR. 1920 Mad. 1019; 43M. 
675; (1920) M. W.N. 460; 28M, L, 1.75; 12L, W. 
217: 39 M. L. J. 203 (F. B.), 
(3) 89 Ind. Oas. 685; A. I. R. 1925 Oal, 907; 53 O. 
166; 42 0. L. J. 1; 29 O.W. N. 948 (F. B). l 
(3) 50 Ind. Oas. 529; A. L R.1919 Pat, 430; 4 Pat, 
L. J, 240; (1915) Pat, 105 (F, BJ), 
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decree which it is-called upon to execute. 
A large number of those cases were review- 
ed ‘and diecussed by Sir Arthur. Page, 
O J,of Barma, in the case of S. A. Nathan 
v. S. R. Samson (4), which was a decision 
of the Full Bench of the Rangoon High 
Court. In the course of his very exhaustive 
judgment the learned Chief Justice said 
(at page 50U*) referring to Gora Chand's 
case (2); 

“Wasit rightly decided ? With allrespect to the 
learned Judges who were parties to it, in my opinion 
it wasnot No reasons are given in support of the 
de¢ision, and the law laid down in that case rests 
solely upon the ipse dixit of the learned Judges who 
decided it. The judgment is one that I do notfind 
it altogether easy to understand. What is meant by 
the word ‘apparently’ in the passage that I have 
cited ? Does it mean that where the want of juris- 
diction in the decretal Court is patent the executing 
Oourtcan question it, but where itis latent, the 
executing Court possesses no such power, and must 
execute the decree? But ifthe factisthat the decre- 
tal Court had no jurisdiction to pass the decree I ask, 
with all due respect to the learned Judges who 
decided Gora Chand's Case (2), what difference does 
it make in principle or asa matter of common sense 
whether the executing Court ascertains that fact by 

erusing the decree, or after hearing evidence or 
Tolding an inguiry? In my opinion, none whatever, 
If therewasa want of jurisdiction in the decretal 
Court the fact exists and remains whether the 
absence of jurisdiction is apparent or not. Indeed 
if it is only a patent want of jurisdiction that can be 
questioned, the executing Court would not be entitled 
to question the validity of a decree passed against 
a dead person, for the only documents before the 
executing Court would be those setout in O. XXI, 
_r. 6,and from a perusal of those documents the want 
of jurisdiction in the decretal Courtin such a case 
would: not be apparent; and itis only after it has 
been ascertained aliunde by evidence or otherwise 
that the judgment-debtor was not alive, when the 
“decree was passed that it is possible to hold that the 
decree was made without jurisdiction and therefore 
is inexecutable.” | 

With ths views expressed in that pas- 
sage I respecifully agree. The use ofthe 
word “apparently” in the judgment of 
GoraChand’s case (2), does indeed create 
considerable difficulty in the way of under- 
standing the reasons underlying the judg- 
ment of Walmsley, J., especially as in the 
case then before the Court, there had it 
seems already been a finding of fact affect- 
ing the question of jurisdiction. Some 
light however is thrown on the ambiguity 
created by the useof the word “apparently” 
as it appears in the judgment in Gora 
Chand’s case (2), by a recent decision of 
this Oourt given by Mukerji and Guha, JJ., 
in Amalabala Dasi v. Surat Kumari Dasi 
(5), where it was held that the proposition 

62 135 Ind, Cas, 65; A, I. R. 1931 Rang. 252; 9 R. 
480; Ind. Rul. (1932) Rang.17 (F. B.). 

(5) 137 Ind. Cas. 375; A. I. R. 1932 Cal. 380; 54 
O. L. J. 593; Ind. Rul. (1932) Cal. 294. 

*Page of 9 R.— Hd | 
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laid down by the Full Bench in Gora 
Chand v. Prafulla Kumar (2), was that an 
executing Oourt would be competent to 
refuse to execute a decree only when on the 
face of the decree it would appear that the 
Court which passed it had no jurisdiction. 
The Oourt then surmounted the difficulty dis- 
cuesed by Sir Arthur Page in the Rangoon 
case by holding that the expression “the 
decree” signifies “the decree and tke 
papersielevant for the purpose of under- 
standing it’. It is to te observed that 
this decision was given independently of 
the Rangoon case and at a time when the 
repcert of ithaed not been published. Tte 
Rengcon case decided in terms that 


“a subsisting decree passed by a duly constituted 
Court, that has not been set aside in proceedings by 
way of appeal, revision, or otherwise by due process of 
law, is not to be treated as a mere nullity, but is 
binding and conclusive against the parties thereto 
duly impleaded in the suit. A Court to which such a 
decree has been transferred for execution, must take 
the decree as it stands and is not entitled to question 
the validity of the decree on the ground that the 
decretal Court had no jurisdiction, territorial, personal 
or pecuniary, to pass it.” 


I entirely agree with the reasoning upon 
which that decision of the Rangoon High 
Court is based and I think it represents a 
correct enunciation of the law. But even if 
the decicion of the Full Bench of this Court 
in Gora Chand’s case (2) is to be taken as 
ccrrect and authoritative that Cecigion as 
interpreted in Amalabala Dasi v, Surat 
Kumari Dasi (>) dces not cover the exact 
point now before me and therefore it con- 
stitutes no authority orjustification for the 
order which the Munsif of Rampurhat 
thought fit to make. The actual decision in 
Amalabala Dasi y. Surat Kumari Dasi (5) 
on the other hand seems to furnish 
sufficient authority for holding that the 
learned Munsif was altogether wrong in 
making any such orderseeing that neither 
the decrees themselves nor`any of the 
pleadings and other documents forming 
the record in the original eighteen suits 
and in the appeals would on the face of 
them have revealed or indeed given the 
slightest indication of the fact that one 
oi the defendants in the suits was a lunatic 
(if indeed she was) at the time of the 
institution of the cuits and therefore not 
“duly impleaded." On tke contrary seeing 
that Kiranbala nct only entered apy eafance 
in the crigiral suite, but ectually rut in 
defences to the plaintifs claims and ecn- 
tested there claims right up to the High 
Oourt and in the execution prcceedings, 
any “sprarept”’ irregularity in the con- 
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stitution of the suit or any defect manifest 
‘ton the face” of the proceedings was entire- 
ly non-existent. With regard to ‘the 
question of the powers of an executing 
Court when a decree has been passed againet 
a person under disability wbo was not 
properly represented in the suit in which 
the decree was passed, Sir Arthur Page in 
the Rangoon case said at p. 492* 
in S. 4. Nathan v.S R. Samson (4), in such 
circumstances the decree as against the 
person under disability would be set aside 
ex debito justitie in a regular suit though 
he added that: 
“it might also reasonably be contended although 
in the present case it is not necessary to express a 
definite opinion on the matter that inasmuch as in the 
eye of the law such a decree is not a decree which 
has been passed against a party to the suit the 
executing Court also would be competent to refuse to 
execute it.” : 

In my judgment however it would not 
be right inlaw to hold tbat an executing 
Court has any power whatever of ques- 
tioning the operative effect ofa decree 
outside the narrowly circumscribed: limita 
betokened by the judgment of Mukerji 
and Guha, JJ, I am fortified in that 
view by another decision of this court 
which hasa direct bearing on the present 
case. I refer to the cas3 of Kalipada Sarcar 
v. Hari Mohun Dalal (6. In that case it 
was held that: 

“the Court executing the decree must take the 
décree as itstands and has no power to go behind the 
decree or entertain an objection as to the legality 
or correctness ofthe decree. The validity of a decree 
cannot be questioned in execution proceedings on the 
ground that as the lunatic plaintiff was not properly 
represented by a competent next friend in the suit, no 
decree for costs would have been made against him. 
A proceeding to enforce a judgment is collateral to 
‘the-judgment and therefore no inquiry into its 
regularity or validity can be permitted in such a 

roceeding. On this principle it can properly be 
feld thata judgment against a person who was non 
compos mentis at the time of the trial and yet was not 
represented by a legal guardian, isnot tobe impeach- 
ed in execution reversed or annulled in some direct 
proceeding taken for the purpose. Such a judgment 
can be attacked, for instance, by way of an applica- 
tion for review to the Court which made itor by way 
of anappeal or by an application for revision to a 
superior tribunal, by or way of a regular suit in a Court 
of competent jurisdiction, but the Oourt which 
made the decree cannot, when called upon to execute 
it, be invited to hold that the decree was erroneously 
or improperly made.” 

The matter has been very tersely and 
clearly put in the judgment of Mookerjee 
and Guming, JJ., atp. 635* of the Report, 
where they said: 


(6) 85 Ind, Cas. 856; 440. 627; 24 O. L. J. 875; 21 
0. W. N. 1104. 
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“We are of opinion, that the safest course to 
follow is to adhere rigidly to the established principle 
that every order and judgment however erroneous, is 
in the words of Lord Cottenham in Chuck v. Cremer 
(7) at p. 1154, good until discharged or declared 
inoperative, and that the executing Oourt cannot 
enquire into the validity or propriety of the 
decree.” 

That proposition in my view is emi- 
nently a cound one and is applicable to 
the prerent case. I accordingly hold that 
the order made by the learned Mansif was 
wrong and made without jurisdiction. 
This iule is accordingly made absolute 
and the order of the learned Munsif is set 


ecide. The petitioner is entitled. tə the 
costsof this rule; hearing-fee two gold 
Mors, 

w/a Rule made absolute. 


(7) (1846) 2 Phil 113; 1 Coop O. O. $38; 16 L. J. 
Ch. 92:78 R R. 45. 





#Page of (1846) 2 Phil.—[Hd.] 





OUDH CHIEF COURT. 
~ FULL BENCH. 
First Civil Appeal No. 32 of 1931, 
November 21, 1932. 

Raza, Bis: ESAWAR Natu AXD Smits, JJ. 
Musammat PARBATI AND aNoTHER— 
PLAINTIPFS— APPELLANIS 
Versus 
: MOHAMMAD ABRAHIM AND OTHERS 

DHFENDANT — RusP INDENTS, 

Limitation Act (IX of 1908), Art. 182—Mortgage 
—Mortgagee entitled to sue on default of payment of 
interest---Mortgagee also given option not `i 
Cause of action, when accrues—Mortgage 
when ‘becomes due; 

Where under the terms of a mortgage-deed for a 
specified term it was provided thatif interest for any 
year were not paid, the mortgagee had power 
to start foreclosure proceedings and enter into pos- 
session of the property irrespective of the term : 

Held, that the money under the mortgage did not 
‘become due’ under Art 132 Limitation Act, until 
both the mortgagors’ right to redeem and the mort- 
gagee’s right to enforce the security had accrued and 
a suit for foreclosure filed within twelve years of 
expiry of the term ofthe mortgage, was not barred 
under Art, 132, Limitation Act even though default 
had been made in the payment of interest during 
the term. | | ; 

First Oivil Appeal against an order of 
the Sub-Judge, Rae Bareli, dated the 28th 
November, 193u. . 

Mr. Ali Zaheer, for the Appellants, 

Mr, Mohammad Ayub, for the Respond- 


ents, 

Judgnient —This appeal arises out of 
a suit brought by the plaintiffs for fore- 
closure on the basis. of a mortgage-deed 
dated the 11th September, 1913. The mort- 
gage in suit was executed by the.defend- 
ants in faycur of one Gauri Shankar. Misra 


money, 


“to sue— *: 


1933 | 


for Rs, 5,000 bearing interest at 4 annas 
per cent, per mensem, A deed of further 
charge was also executed by the defendants 
on the 29ih January, 1914, for Rs. 422-9-0 
bearing interest at Re. 1 per cant. per 
mensem, The plaintiffs arə the legal re- 
presentatives of the deceasad mortgagee. 
The term of the mortgage was five years, 
which was to expire on the llth September 
J918. Thepresent suit was brought by the 
plaintiffs on the 10th September, 1930. | 

preliminary objection was, raised on 
behalf of the defendants to the effect that 
the suit was barred by time, asthe cause of 
action had accrued to the plaintiffs on de- 
fault of payment of the firat year's interest 
Pii fell due on the lith Septəmber, 
1914, 

Ths learned Subordinate Judga ascapted 
the contention ofthe defendants, and dis- 
missəd tha suit, holding that it was barred 
by tims, The other issues involved in the 
case wera neither framed nor tried by tha 
learned Subordinate Judga. This appeal 
was filed by the plaintiffs on the 28th Feb- 
ruary, 1931. ‘The finding of the learned 
Subordinate Judge on the question of limi- 
‘tation was challenged by the appellants. 
Thus the only point for decision in this 
appaal is whether the plaintiffs’ suit is 
barrad by time. Thea present cassis an ad- 
dition to a larga number of cases which 
hava bəən decided by this court and 
also by tha late court of the Judi- 


cial Commissioner of Oudh, in which de- . 


cision has baen givan on ths gus3tion of 
limitation under Art. 132 of tho Indian 
Limitatioa Act against a plaintiff, oa tha 
ground that when the deed of mortgage 
entitlss a mortgagse to institute a suis 
for a reliof undar tha mortgage on defaul; 
being mada in paymant of interest agreed 
to bə paid yearly, the limitation com mancas 
to run from tha date of such default, iu 
spite of a farther covenant tothe effec; 
that the mortgages may not sue on such 
a default. There ara also casas of other 
High Oourts in which the question of limi- 
tation was decided contrary to the view 
which has hitherto bsen taken by this court. 
When this appeal came up for hearing 
before a Banch of thiscourt onthe 12th 
Novembar, 1931, it was thought propar to 
refer the following question toa Full Banch 
for dasision :— 

“Is the suit out of which this appeal arises barred 
by-limitation ? 

Sinca then we have rezeived the dacision 
of thair Lordships of the Judicial Oom- 

Mittes in the case of Lisa Din v, Gulab 


141—9 & 10 
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Kuar (i). That fdecision is clearly in 
favour of the appellants, Tha learned 
Counsel on both sides agree that that deci- 
sion must now govern the present suit, and 
in view of that decision thea question of 
limitation must be decided in favour of the 
plaintiffs. - Me et | | 

The mortgage deed in suit, go far as is 
material to the present question, runs as 
follows :— 

“(1) That the interest on the said amount is 
agreed to be 4 annas per cent, per mensem within 
the stipulated period and after the expiry thereof up 
to thé date of realization. 

(3) That the stipulated period for the payment 
of the said amount is agreed upon to be five years 
and interest on the said amount shall be paid by 
the mortgagors from year to year. Ifinterest for 
any year be not paid, then incaseof breach of pro- 
mise as to interest, the mortgagee has power either 
to start foreclosure proceedings and enter into pro- 
prietary possession of the property mortgaged or to 
remain silent. If he remains silent, the amount of 
interest shall be added to the principal and interest 
thereon! also shall continue to run at the rate of Re. 
l percent. per mensem and shall be so maintained 
up to the date of payment. 

(4) That ifthe mortgagors continue to pay interest 


“from year to year then after the expiry of five years 


the mortgagee has power either to start foreclosure 
proceedings and enter into proprietary possession 
or to realise the entire amount due to him by sale 
of the mortgaged property as well as other movable 
and immovable properties of every description 
belonging to the mortgagors, their heirs and legal 
representatives or to do anything whatever he may 
please,” 

Tas clause upon which the defenca was 
founded in Lasa Din’s case |) ran as fol- 
lowa: — 

“In case of default, the said creditor shall, at all 
timss, within and after the expiry of the stipulated 
period of six years aforesaid, have the power to re- 
aliza the entire mortgage money andthe remaining 
interest and compound interest due to him, in a lump 
sum, through court, by attachment and sale of the 
said mortgaged share, as well as from my person 
and all other kind of my property both movable and 
immovable together with costs of court, and I, my 
heirs, relations and representatives shail have no 
ozcasion for objection and refusal; that the aforesaid 
rate of interest, fixed by me, shall stand within and 
after the stipulated pericd and after the decree till 
payment of the entire demand hereunder and that 
i shall at no time demand reduction in interest.” 


Ia deciding the question of limitation 
their- Lordships of tne Judicial Oommittea 
referred to Art. 132 of the Firat Schedule 
to the Limitation Act and then made 
the following observations in their jadg- 
ment :— 

“There can be no doubt, that, as pointed out by 
Lord Blanesburgh, a proviso of this nature is in- 
serted in a mortgage-deed, exclusively for the befe- 


(1) 138 Ind. Oas. 779; 9 O. W.N. 638; Ind. Rul, 
(1932) P. O. 251; 63M. LJ. 187; (1932) M. W. N. 
912; A.T, R. 1932 P. O. 207;36 O. W. N. 1017; 36 
L. W. 246; 56 O. L, J. 237; (1932) A, L. J.913; 7 
Luok, 442; 34 Bom, L, R, 1600 (P. O.) 
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fit of the mortgagees, and that it. purports to give 
them an option either to enforce their security at 
once, or, if the security is ample,to stand by their 
investment for the full term of the mortgage. 
l£ on the default of the mortgagor—in 
oiher words, by the breach of his contract—t] e 
mortgage money becomes immediately due, it ıs 
clear that the intention of the [:1tiss is defeated 
and that what was agreed to by them as an option 
in the mortgagees, is, in effect, converted into an 


option in the mortgagor. For, if the latter, after 
the deed has been duly executed d isi 
finds that he can make a b eae aaa, 


l etter bargain elsewhere 
he has only to break his contract by “refusing to pay 
the interest and eo instanti, as Lord Blanesburgh says 

he is entitled to „redeem. If the principal money 
is due, and the stipulated term has gone out of the 
contract, it follows, n their Lordships’ opinion that 
the mortgagor can claim to Tepay it, as was recog- 
nized by Wazir Hasan, J. in his judgment in the 
Ohief Court. Their Lordships think thatthis isan 
impossible result. They are not prepared to hold 
| that the mortgagor could in this way take advantage 
of his own default: they do not think that upon such 
default he would have the right to redeem, and in 
their opinion the mortgage money does not become 
due within the meaning of Art 132 of the Limitation 
Act until both the mortgagor's right to redeem and 
the mortgagee’s right to enforce his security have 
accrued. This would, of course, also be the position 
a the mortgagee exercised the option reserved to 
im, 

We have already observed that the learn- 
ed Counsel on both sides agree that the 
decision of their Lordships of the Judicial 
Committee in , Lasa Din's case (1) governs 
the present suit, This being the case the 
question of limitation mentioned above 
must be answered in the negative and de- 
cided in favour of the plaintiffs, We ans- 
wer the question accordingly. 


V./a, Reference answered. 
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CALCUTTA HIGH COURT. 
Oivil Appeal No, 2259 
of 1928, 
June 30, 1932, 
SuHeawakDY AND CoBrELLO, JJ. 
HRIDOY RANJAN SEN— 
PLAINTIFF— APPELLANT 


versus 
MYMENSINGH MUNIOIPALITY— 
DEFERXDANTS— RE:PONDENTa, 

Bengal Municipal Act (III of 1884), 88. 85, 89» 
Personal tax and property tax imposed in same ward— 
Legality of—Personal tax, if attaches itself to any 
particular holding—Sanction of Local Government of 
necessary for salad of personal tax, i 

A Municipality may, under s. to, Bengal Munici 
Act, read with s, 89, realise a personal fag Bom one. 
panis NG private buildings, and also assess rates on 

e values o overnment buildi i 
wardi ip. 67, col. 1) 2 per aera ean 

The personal tax imposed under s, 85 
attach itselfto any particular holding but 5 ia ma 
imposed upon a person occupying a holding within 
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the Municipality according to circumstances and 
property. [p. 68, col. 1.] 

Previous sanction of the Local Government need 
not be obtained for the imposition of such personal 
tax.|p. 67, col. 2.] 

The words “until the Commissioners at a 
meeting with the sanction of the Local Govern- 
ment shall otherwise direct,’ are intended to 
enable the Commissioners with the sanction of the 
Government to make such alteration in the rate, tax 
etc., that were realised under the old Act as to remove 
them altogether or as las been provided in the Act 
itself, change one kind of, rate to another kind of 
rate. ibid] 


Oivzi Appeal against the appel- 
late decree of First Additional Sub-Judge, 
Mymensirgh, dated the 13th June, 
1928, 


Merers. Amulya Chandra Chatlerji and 
Probodh Kumar Das, for the Appellant. 

Mr. Ramendra Chandra Roy: for the Res- 
pondents. 


Judgment.—This is an appeal by 
the pleintiff, whois -a Deputy Magistiate 
end was posted in Mymensingh during the . 
period in suit, against the order of cismis- 
sal of his suit for recovery of Rs. 168 (being 
the amount which according to him he haa 
to psy to the Mymensingh Municipality 
“illegally and inequitably"’) the amount of 
tax realised from him at the rate of Rs. ¥ 
per quarter during the first two quarters of 
the year 120-21 and atthe rate of Rs, 15 
per quarter during the last two quarters of 
the same year and all the four quarters of 
each of the two following years. Both the 


Courts below have concurrently found 
against the plaintif and dismissed the 
suit. 


The facts are that the plaintiff wasa De- 
puty Magistrate living in the town of My- 
mensingh and originally drawing Rs. 340 
a month. His salary was subsequently 
raised to Rs. £00 a month. He wasassessed 
originally at the rate of Rs. 9 per quarter, 
that is, one per cent. on the annual income 
and from October 1920 he was assessed at 
Rs. 15a quarter it being alleged that his 
salary was Rs. ¢U0 a month. The tax 
realised from the plaintiff was what is 
called in the Bengal Municipal Act, a 
personal tax. The points taken in. this 
appeal are the following which may be 
considered intheir order. The first is 
that personal tax could not be imposed 
without the sanction of the Government 
under s. &5, Bengal Municipal Act (111 of 
1¢84 B.O). This objection is founaea on 
ihe ground that in Ward No. 1 where the 
plaintiff resided for the greater part of the 
pezicd in suit there were Government buila- 
ings which were taxed on their annual 
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value and in view of the last proviso tos, 
85 the Municipality had no jurisdiction to 
impose personal tax as wellas arate on the’ 
annual value of the holdings in one and 
the same ward, It has also been argued 
that the Municipality could not impose per- 
sonal tax without the previous sanction 
of the Local Government under that sec- 
tion. This objection must be over-ruled. 
The Mymensingh Municipality was form- 
ed under Act VI of 1868 which empowered 
it to impose personal tax and this form 
of tax has been imposed since its creation, 
The Act of 1868 was repealed by Act V of 
1876 by ss. 2and 7 by which all imposi- 
tions made under the previous Act were 
allowed to stand and tobe considered 
to be made under that Act. Act V of 1876 
in its turn was repealed by the present 
Bengal Municipal Act, as,2 and 7 of which 
make the same reservation with regard to 
the impositions made under the previous 
law. Section 85 of the present Act contemp- 
lates the imposition of a personal tax or a 
rateon the annual value of the holdings 
for the first time since the creation of the 
Municipality. It says that the Commis- 
sioners “may; with the sanction ‘of the Local 
‘Government, impose one or other or both 
of the following taxes: namely, a tax upon 
persons and a rate on the annual value 
of holdings, It has no retrospective effect 
and ifit has any, the imposition of such 
tax under the previous Act has been sanc- 
tioned by the present Act of 1884. As 
regards the proviso to the section prohi- 
biting the realisation of both kinds of tax 
in the same ward, s. 85 must be’ read in 
conjunction witha, 89 ofthe Act. Section 
85 lays down that in the same ward the 
Municipality cannot realise personal tax 
from some persons and tax on property 
from some other persons, This is a general 
rule Section 89 however says that in any 
` Municipality in which taxon persons is im- 
posed, no tax shall be assessed on any per- 
son im respect of his occupation of a 
holding in any building the property of 
Government. This section apparently is an 
exception to the general rule laid down in 
B. 85. 

It relates to the part of the Municipa- 
lity ia which tax on persons is imposed. 
It says where taxon persons is imposed 
Buch tax would not be realised from a 
person in occupation of a Government 
‘building, Instead of that the Municipality 
has to levy on such building a rate on 
their annual value to be ascertained in 
the manner prescribed in s. 101, In. 


* 
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Ward No. lof the Mymensingh Munici- 
pality it so happens that personal tax is 
realised from private persons living in 
that ward as from’ those living in the 
other wards of the Municipality but there 
being some Government’ buildings in that 
ward rates on the values of those buildings 
were-realised from the Goverament, In 
our opinion in such a case there is no 
contravention of the provision of s. 85. 

It is argued in the second place that un- 
der the old Act personal tax was at the 
rate of 8 annas percent. whereas the pre- 
gent Municipality enhancad it to Re, l 
per cent. It issaid that under s. T rate, 
tax, fee or tolls that had baen duly imposed 
under the previous Act should be deemed 
as duly imposed under the present Act and 
such rate, tax, fee or tolls shall continue to 
be levied until the Commissioners at a 
meeting, with the sanction of the Local 
Government, shall otherwise direct. On 
this language of the section it is argued 
that the tax at the rate of 8 annas Per cent. 
ought to be continued under the present 
Act and that the Municipality bad no power 
to increase it from 8 annas to Re. L per cent, 
without the sanction of the Local Govern- 
ment. We do not think that this is the 
meaning which can be given to the words: 
“until the ,Oommissioners at a meeting with the 
setiap of the Local Government shall otherwise 
1rect, 


These words are intended to enable the 
Oommissioners with the sanction of the 
Government to make such alteration in 
the rate, tax etc., that were realised under 
the old Act as to remove them altogether 
oras has bean provided in the Act itself 
change One kind of rate to another kind 
of rate. Even ifthere be any force in 
this argument in the present case it 
must be deemed to have none because it 
was not taken at the triallike some other 
points that will be noticed later. Thera 
ars no findingsof fact by the Courts below 
to sapport the objection. 


The third contention is that the reg- 
pondent Municipality had no power to in- 
crease a tax within the period of assessment 
of 3 years from Rs.¥ to Rs, 15, Thera is 
a great deal of force in this argument: but 
unfortunately this objection too was not 


taken at the trial. Section 93, Bengal Muneci- 


pality Act, contains provision which 
empowers the Municipality to enhance an 
assessment upon the ground that it appears 
to’ them to be inadequate and to have’ 
been’ so -made owing to mistake and 
fraud, The power is curtailed by the limi- 
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tation that not only the present assessment 
should appear to the Municipality to be in- 
adequate but it must aleo be shown to 
have been made owing to mistake or fraud. 
Asthe learned Appellate Court remarked, 
if this objection were taken at the trial. 
we do not know what the defendant would 
have proved were he called upon to meet 
such a case. We cannot allow this objec- 
tion to be raised at a subsequent stage 
of the suit when no issue and consequently 
no evidence were directed tcwards it, 
The saxe musthbe said with regard to 
the second ccntention noted above. If 
it were raiecd before the trial Court, 
the Municipality would bave been able 
to show that there had been no illegals 
increase in tke tsx realised under the 
old Act. 

The next contention is that there is no 


holding in respect of which the plaintiff. 


has been taxed. It is not very easy to 
understand this objection. It seems that 
the plaintiff kad changed his residence 
from one place to another but no particular 
holding wes taxed. The personal tax im- 
posed under s. 85 does not attach itself to 
any particular holding but it is a tax 
imposed upon a pereon occupying a hold- 
ing within the Municipality according to 
“circumstance end property.’ These are 
all the main grounds taken cn behalf of the 
appellant in this case some of which un- 
doubtedly have great force snd would have 
met with better result if they were raised 
at the trial. 

Tn the result the appeal fails and must 
be dismissed with coste. 

As the appeal fails on the merits we 
have not considered the question as to whe- 
ther or not asecond apper} lies in this 
case undere. 102, Civil Procedure Oode. 


Nf As Appeal dismissed. 


pap nen 


LAHORE BIGH COURT. 
First Civil Appeal No, 1425 of 1927, 
January 16, 1933. 
OcLDsTREAM AND JAI Lat, JJ. 
Musammat HAR DEVI AND .CTEERS 
— DREENDANTE— A PPRLLANTS 
| versus 
MOHAN SINGH AND 01HEES— FLAINTIRFS— 
RESPONDENTE. 
Customary Law (Punjab)—Succession—Kambos of 
Amritsar—Gift by widow to daughters—Validitg. 
Among ths Kambos of Amritsar District collaterals 
pucceed in preference to daughters, and a widow 


HAR DEVI V. MOHAN SINGH, 
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has therefore, no power to make a gift to the daughters 
in the presence of collaterals. N araint v. Jowahir 
Singh (1), referred to. 


First Civil Appealfrom tLe decree of tLe 
Senior Subordinate Judge, Sheikhupure, 
dated the 7th March, 1:27. : 

Diwan Mehr Chand and Mr. Badri 
Nath, for the Appellante. 

Messrs. M. L. Puri and S. L, Puri, for 
the Respondents. 

Coldstream, J.—One Dewa Singh, a 
Kambo of Amritsar District, acquired 
colony land in Sheikhupura District. After 
his death abcut 1924, his widow Musammat 
Haro gifted the land to her threo daughters 


‘Musammat Hardevi, Musammat Santi and 


Musammat Guro. -Fifect was given to the 
alienation by mutation of records made in 
August, 1926. In October of the same year 
Dewa Singh's collaterals thirteen in number 
sued for a declaration that the gift would 
not affect their reversionary rights after 
Musammat Haro’s death. It was found by 
the Subordinate Judge, First Olass, of 
Sheikhupura that the land had been acquired 
by Dewa Singh, that the collaterals bad 
succeeded in proving that they were entitl- 
ed to succeed to the land in preference to 
Dewa Singh's daughters and that Musam- 
mat Haro had no power to gift the land, 
except in acceleration of the succession of 
her husband’s heirs, and he decreed the suit. 

Against this decision Musammat Haro 
and ker daughters have preferred the 
present appeal and we have heard Diwan 
Mehr Chand on their behalf. The evidence 
in the case produced by the parties has 
been fully described by the learned Sub- 
ordinate Judge. Most of it is too vague 
to be of much assistance, The evidence 
on which reliance has been placed, how- 
ever, appears to me to justify the conclusion 
in favour of the collaterals including as 
it does a judgment of this court Naraint 
v. Jowahir Singh (1) and three judgments 
of the District Judge, Amritsar. 

In my opinion there is no force in this 
appeal which is dismissed with costs, 

Jai Lal, J.—I agree. 

Ae Appeal dismissed, 


(1) 89 Ind, Cas, 724; A, LR, 1926 Lah, 142; 1 Lah, 
Oas 
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- CALCUTTA HIGH COURT. 
Second Civil Appeal No, 108 of 1930. 
June 15, 1932 
Moxkarst AND BARTLEY, Jd. 
BANGA OHANDRA DE AND oTHERS— 
APPELLANTS 
versus 
Srimatti MENAKA SUNDARI DE— 
RESPONDENT. 
Probate—Omission to issue citation to near relatives 


Validity of grant—Power to revoke—Long delay, 
effect of. 

Where, in an application for probate the applicant 
stated that the widow andthe widowed sister of the 
deceased were the persons who had a prima facie claim 
in the estate and omitted to state that the testator had 
left some minor daughters and in consequence a pro- 
bate was granted without issuing citations to the 
daughters : 

Held, that the proceedings were radically defective 
in substance and the grant should be revoked. 

Held, further that the fact that a long time had 
elapsed since the probate was granted was no ground 
in the circumstances fornot revoking the grant. 
Haimabati Mitra v. Kunja Mohan Das (1) and 
Ramananda Kuer v. Kalawati Kuer (2), referred 


to. 

Sacond Oivil Appeal against the decree of 
the District Judge, Ohittagonp, dated the 
17th March 1930, 

Mr. Narendra Kumar Das, for the Ap- 
pellants. 

Mr. Chandra Sekhar Sen, for the Res- 
pondent, 


Judgment.—The will concerned in 
this case is alleged to have been executed 
by one Ganga Bishnu De on 17th Septem- 
ber 1888. He died about a month after, 
leaving a brother named Ram Gobinda 
De and a widow, a widowed sister and 
three infant daughters who were then re- 
siding with their mother in the house of 
Ram Gobinda. On 17th December 1889 
Ram Gobinda as executor made a peti- 
tion for probate giving in the petition the 
names of the widow and the widowed sis- 
ter and stating that they were under the 
will entitled to enjoy the profits of the 
estate left by Ganga Oharan and also say- 
ing that his own son Jagatbandhu was the 
owner of the said property by virtue of 
the will. Oitation was issued on the widow 
and the widowed sister. There was no 
contest and on the other hand there was a 
petition purporting to have been made by 
the widow and the widowed sister consent- 
ing to the grant. On lith August 1890, 
Letters of Administration were ordered to 
issue on the footing that there was no 
opposition, but thera was prima facie 
proof of the will, and that the applicant 
was a lega'ee under the will. There is 
some, doubt however whether the grant 
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was of Letters of Administration or of pro- 
bate, because in the order by which tha 


~ grant was issued it was said that Letters 


of Administration were toissue, while an 
endorsement in the ordersheet of the case 
states that it was probate that was grant- 


a . 

Ram Gobinda died soon after, and there- 
upon his son Jagatbandhu applied for Let- 
ters of Administration on 5th December 
1830, and obtained the same on 28th Jan- 
uary 1891, The records of this case have 
been destroyed and: there is nothing to 
show what proceedings took placa in it. 
On 19th December 1928, Menaka Sundari, 
one of the daughters, applied for revoca- 
tion of the probate and the Letters of Ad- 
ministration, obtained respectively by Ram 
Gobinda and Jagatbandhu. The main 
ground alleged was that the three dau- 
ghters had no notice or knowledge of the 
cages and that though they were infants, 
no guardian had been appointed on their 
behalf, nor any citation issued, so far as 
they were concerned. The Judge has up- 
held the objection and revoked the grant, 
The sons of Jagatbandhu have preferred 
this appeal and Menaka Sundari is the 
respondent. Wecalled upon the appellants 
to produce the probate and the Letters of 
Administration but they have not been 
produced, it being eaid thatthey cannot 
be found. , 

As regards the probate it has been argued 
before us on behalf of the appellant that 
no citation was necessary because s. 62, 
Probate and Administration Act (V of 1881) 
which states what the petition for probate 
or Letters of Administration with the will 
should contain does not require the 
names of the relatives of the testator to ` 
be given, while s., 6t which deals with 
the contents of a petition for Letters of Ad- 
ministration on the footing of intestacy ex- 
pressly requires such particulars to bs given, 
There ig no force in this contention be- 
cause though there is this difference bet- 
ween the.two sestions, which merely des- 
cribe what the respective petitions should 


contain. Section 69 says:— — 

“Tt shall be lawful for the District Judge or Dis- 
rict Delegate... . to issue citation calling upon 
all persons having orclaiming to have any interest 
in the estate of the deceased to come and see the 
proceeding beforethe grant of probate or letters of 
administration,” ë 
and s. 50, Illus. (b) shows that a grant made 
without citing parties who ought to have 
been cited is ft to be revoked. Itean- 
not, ba seriously urged that itis not the 


duty of the applicant to bring to the notice 
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of the. court. who are 

prima facie have a 
estate. If the. applicant says in his 
petition, as: the applicant in the present 
case Gid, that the widow and the widowed 
sister were such persons and omitted to 
state that.there were three minor daughters 
left by the testator snd in consequence of 
the omission they were not cited, the pro- 
ceedings were radically defective in sub- 
stance. 

Arguments were then advanced on be- 

‘half of the appellants to show that a long 
series of years have elapsed since the 
Probate was granted, and so it would be 
well nigh : impossible to prove the will 
at this distance of time, that the daugh- 
ters had in fact knowledge of the pro- 
ceedings and .that as they were living 
under the guardianship of their mother 
who herself was cited and had Jappeared 
and consented to the grant, ‘no other 
result would have followed even if they 
had been cited. We agree with the 
findings ofthe Judge that it has not 
been proved that the respondent was aware 
of the will at any time before when she 
alleges she-came to know of it or has taken 
any benefit under it. or that ‘the estate 
has been dealt within a way inconsistent 
with its being joint family property. It is 
not necessary to go into the , question 
whether the. widaw or the widowed sister 
was-duly served or whether the consent 
that purported to be given by. them was 
really their coneent because the, failure to 
mention the existence of the daughters and 
to have them ‘represented and cited waa 
a defect sufficient to revoke the Probate: 
see Haimabatt Mitra v. Kunja Mohan Das 
(1).and the cases cited init, The other 
arguments noted above are mostly met 
by the observation of their Lordships of 
the Judicial Oommittee inthe case of 
Ramananda Kuer v. Kalawati Kuer (2) 
by which: very similsr arugments were 
overruled and which were as follows: 

“And as against the difficulties in the defendant's 
way by reason of lapse of time, death of parties and 
witnessesand ‘destruction of records it has to be 
remembered that much of it might have been avoided 
by prudent action on the part of the propounder 
e. g, by taking proper and necessary steps to have 


the will proved pertests in the presence of an 
independent guardian for the infant daughters.” 


the persons who 
claim on the 


(14 135 Ind. Gas. 282; A.I. R. 1931 Cal. 713; 3501 
W. N. 387; Ind, Rul. (1932) Oal. 90. 

(2) 107 Ind. Cas. 14: A. I. R. 1928 P. 0.2; 55 I. A. 
18; 7 Pat 221; 5 O. W. N. 96; I. L. T. 40 Pat. 19; 30 
Bom. L. R 227; 47 O L.J.171; 54 M. L. J. 281; 9 
M. L. T. 97; 32 O. W. N. 402; 26 A, L. J. 385; (1928) 
P, W. N. 282; 27 L. W. 782 (P. 0.). 
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As regards the argument that the mother 
would have been appointed then guardian 
we are not prepared to place much weight 
on it. As regards the grant of Letters of 


‘ Administration to Jagatbandhu it has al- 


ready been stated that the records relating 
to this matterare not available, The 
appellants have not produced the grant 
on the allegation that it is missing. There 
is little doubt however that the grant was 
a de bonis grant: such as is mado in favour - 
of a universal or a residuary legatee or 
a new representative, The practice in such 
cases is to file a petition disclosing the 
fact of the former grant aad to annex the 
grantif possible with the petition. There 
is no reason to suppose that this wis not 
done. Citations have to be issued, but 
the respondent says Behe never got any 
notice of the proceedings, ordinarily her 
own denial would not have been sufficient, 
but judging from the short interval that 
elapsed between the grant of the Probate 
and the application for Letters of Adminis- 
tration, we think ws shall not be wrong 
in supposing that her denial is true. 

The resul: is that, in our opinion, the 
appeal ought not to susceed. It is ec- 
cordingly dis nissel with costs, three gold 
mohurs. 


n/a. Appeal dismiseed, 


HYDERABAD HIGH COURT. 
Appeal No. 592 of 1340.F. 
2uth Farwardi 134. Fasli. 
NAWAB JzeavaN YAR JUNG BAHADUR AND 
Rar BIsEIAWARNATH, JJ, 
GAN ESHGEER—APPELLANT 
versus 
PARVATI BAI — RESPONDENT. 


Hindu Law—Inheritance—Gosavis, if governed by 
Hindu Law—Custom—Legal  representative—Status 
of, in dispute—Status material to case—Issue regard- 
ing status of legal representative—Necessity of 
framing in suit. : 

Gosavis are governed by the ordinary laws of 
inheritance under Hindu Law unless custom is 
proved to the contrary. Harigir Kisangir Gosavi v. 
Anand Bharthi Vishnu Bharthi (1), followed. 


The question whether the Gosavis of one sect 
will be the heirs of Gosavis of another sect or not 
and the relationship inter se will depend upon the 
proof of custom. “ 

Where the status of a person as the legal 
sentative of a deceased man is not admitted and 
where the status of the legal representative of the 
deceased will affect the merits of the case, an issue 
must be framed inthe suit as regards the status of 
the legal representative sọ that apart from the 


repre- 
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Summary procedure relating to ‘legal representative 
which is adopted for the continuation of the suit, 
the parties may kave sufficient opportunity to 
adduce evidence and to rebut in the matter of 
succession in the suit itself. 
Judgment.—Advoszate for the appellant 
is heard. Hearing in the case has been 
advanced at the requeat of the appellant, 
and the casa was put up to-day. Raspond- 
ent is absent in spite of the service 
of the summons. Almittedly the 
parties belong to Gosavis. Toe Guru 
of the plaintiff-appellant had filed the 
rrosent suit alleging that he was the 
heir of his uncle Ram Kishengeer deceased, 
andthe defendant whois the daughter of 
the mistress of the decease), is not preferen- 
tial heir as against him. It is alleged that 
tha necessity for the institution of the 
suit was thas the decaased Ram Kishengeer 
was silhedar of four horses in Vikarul- 
Umra Paigah. After his death, silhedari 
was sanctioned in the name of his wife 
Gangu Bai, on whose demise the Paigah 
Officials directed him to Oivil Oourt to 
bring declaratory decree. The defendant 
denies the relationship of the plaintiff and 
a'leged that her mother's mother was the 
legally wedded wifeof Ram Kishengeer, 
tha deczased. It is also contended that 
the plaintiff is not from (Gosavis. It is 
clear that such 8 plea has not been ad- 
vanced that the plaintiff does not belong 
to that sect of Gosavis to which the 
defendant's ancestor belonged. Hence the 
plaintifi is not entitled to sucsess3ion either 
under Hindu Law or by custom. No 
definite and clear statements have been 
made as regards the pedigree. We have 
repeatedly held that the courts should 
apply their minds to the pleadings aad 
consider if any matter required further 
elucidation, This has not been complied 
with in the present case, nor proper issues 
have been framed. During the pendency 
of the original suit the plaintiff died. The 
persent appellant alleged that he was 
chela and was made plisintiff.. At this stage 
it is worthy of note that where the status 
of the appellant as. the legal reprezeatative 
is not admitted and where the status of the 
legal representative of the plaintiff will 
affect tbe merits of the case, justice 
demands that issue to bs framed in the 
suit itsel? as regards the status of the 
legal representative so that apart from the 
summary precsdure relating to legal 
rapresentative which is adopted for the 
continustion of the suit the partiss may 
hive sufficient opportunity to adduce 
evidence and to rebut in the matter of 
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siccession in the suit itself. The presen 6 
suit is a case of such nature. At any rate 
the lowar Court has decreed the ‘suit after 
taking evidence which could have been 
limited to the interest of the deceased 
plaintiff. But the Appellate Court has held 
that in theopinion of the Court Wangali 
Gosavis cannot became the heirs or legal 
repressntativas of Gharbari Gosavis. It is 
not clear from the judgment whether the 
court arrived at this conclusion from the 
evidence on the record or the point was 
considered to be purely a question of 
Hiadu Law. No authorities have been 
referred toin the judgment. Wa are of 
opinion that the judgment is not in accord- 
ance withlaw. Hindu Law ordains that 
Wansprasthas are governed by the same 
rules of succession as are applicable to 
Sanyasis Guru Chelas and Guru Bhais 
bacome heirs. Tasre can be no principles 
simpler than this, Gosavia are incladed 
in the category of Wanaprasthas. Ia 
conformity with ths times, some in this 
sect have adopted the custom of marriage 
and Gharbari Gosavis form a part of this 
sect. They are governed by the ordinary 
laws of inheritance under Hindu Law un- 
les3 custom is provad to the contrary. Vide 
Harigir Kisangir Gosovi v. Anand Bharthe 
Vishnu 83 Ind. Oas. 343 (1). Tie poiat 
whether the Gosavis of onfesect w: l ba tho 
heirs of G>savis of other sect ornot ani tha 
relationship inter se will only depend 
upon the proof of custom, Tne parties 
and the coart blow hava nos propsrly 
understood the nature of the case as stated 
above. Henca ju3tica requires that oa 
specifis issue be framsd a3 regards custom 
snd judgment bə passed after taking 
evidance from the parties. The court of 
first iastance is at liberty to take propar 
steps as regards other matters noted above. 
So the appsal is allowed. The case is 
remanded to original court for inquiry 
as directed above. The costs incurred up- 
till now will follow the result, 
N. Case remon7ed, 


(1) 88 Ind. Oas. 343; A. I. R. 1925 P. O. 127; 
CE O) M. W. N. 414; 21 N. L. R. 127; 22 L. W. 355 
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CALCUTTA HIGH COURT. 
Second Oivil Appeal No. 415 of 1930. 
L March :0, 1932. 
| RANKIN, O. J., axp O. O. Guosz, J. 
Srimati MIRINALINI DASSI—OLAIMANT— 
: APPELLANT 
VETSUS 

HARIHAR DE—RECEIVER AND OTSEBRE— 

' RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 21— 
Aitachment—Prcperty not included in assets by debtor 
—Claim by debtor's wife—No adjudication into claim 
—Order for attachment—Legality of. 

Where the creditor applied for the attachment of 
a house not included in the schedule of assets filed 
by the debtor, but the debtor's wife claimed it as 
her own, and the court ordered attachment before 
any adjudication into 


wife’: 
TEJA pas the order of attachment should. be set 
aside, < 

The summary powers conferred on the courts by s. 
21 ofthe Provincial Insolvency Act are intended to 
prevent the debtor from making away with what is 
his property, documents and books of account which 
might be ‘used against him, property that he might 
run away with and take away out ofthereach of 
the creditors. [p. 73, col. 1.]; 4 


‘Second Oivil Appeal against an order of 
the District Judge, Hooghly, dated the 2nd 
August 1830, A ; 

Messra. Gopendra Nath Das and Byomkesh 
Bose, for the Appellant. 

Mesers. Bijan Kumar Mukerji and Apur- 
badhan Mukerji, for the Respondents, 


Rankin, C.J —In this case it ‘appears 
that'one Sarat Kumar Roy presented his 
own petition for adjudication in insolvency 
on 25th September, 1129, and that on 
that date the usual order was made to 
admit the petition. On 4th December ‘a 
certain creditor who appears to have been 
No. 1 in the list of creditors filed by the 
debtor‘asked the court to appoint an inte- 
vim Receiver. The court did on that day 
appoint an interim Receiver and notice of 


the application was given to the debtor.. 


On 8rd January 1930. the same creditor 
applied to the court for an order upon the 
Receiver directing him to serve notice on 
the tenant at Oalcutta “for paying rent of 
the house to him" and for certain other 
matters. Ib may here be explained that 
there was a certain house at Obhander- 
nagore which the ingolvent's wife claimed 
as her own she having purchased it with 
her own money. There was also a house 
in Oaleutta which was in the occupation of 
a tenant with reference to which, as I 
understand, there wasa claim by the wife 
under a deed of gift from insolvent, But 
from the beginning the position was that 
these two houses were claimed by the wife, 
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the claim made by the. 


142 I. 0, 
Now the creditor's application that tha 
Receiver should be directed to serve notice 
on the tenant was entirely a harmless ap- 
plication. 

I should have thought that the Receiver 
under his ordinary powers would give 
notice of any claim—if he thought there 
was any clsim—to the tenant and after 
that if the tenant paid any rent to the 
wife he would be under a liability when’ 
the Receiver established that the prop- 
erties belonged to the insolvent to pay 
the rent over again, The court made an 
order directing notice to be served upon 
the tenant not to pay rent to any other’ 
person excepting the Receiver. The tenant 
was not obliged to obey that order at all; 
merely ke was under the risk thatif he 
paid to a wrong person he would have to 
pay twice. That being so there was noth- 
ing wrorg with that order even consider- 
ing the fact that the wife had not been 
aparty. The order was merely for giv- 
ing a notice to the tenant such as the 
Receiver might perfectly well issue with- 
out any order from the court. Then the 
matter proceeded andthe creditor asked 
the court for attachment of the house of 
the petitioner for insolvency purchased in 
the benami of his wife. What this proceed- 
ing was supposed to be I confess Idid 
not at first understand, but it 
has been explained to us that it was 
supposed to have been made under 
8.21, Provincial Insolvency Act, If sol 
can only say that it was an abuse of the 
section, That is a section which gives 
powers to the court which it may exercise 
at the time of admitting the petition and at 
any other time. It may, for instance, 
order the debtor to give security for his 
appearance if he is expected to abscond;. 
that might be a reasonable thing to do. 
Inthe same way it may order the attach- 
ment by the actual seizure of the whole or 
any part of the property in the posses- 
sion or under the control of the debtor 
excepting such things as are exempted 
from execution by the Oivil Procedure 
Code; and the proviso is to the effect that 
an order under cl, (2) is not to be made 
unless the court is satisfied that the 
debtor with intent to defeat or delay his 
creditors or to avoid any process of the 
court has absconded or has failed to dis- 
close or has concealed, destroyed or remov- 
ed any documents likely to be of use to his 
creditors or any part of his property. To 
apply that provision to the case of an 
immovable property where the court 
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knows that the property is claimed by 
the wife and that the petitioner and his 
wife are both saying that the property 
does not belong to the insolvent on the 
mere ground that the insolvent has not 
declared it as an asset is of course a 
thoroughly unjust and absurd proce- 
dure, 

These summary powers are intended to 
prevent the debtor from making away with 
what is his property, documents and books 
of account which might be used against 
him property thathe might run away 
with and take away out of the reach of 
the creditors, Merely because there is 8 
dispute between the creditors and the 
insolvent as to whether certain property 
belongs to the insolvent or his wife, to pass 
an order to attach a house under s, 21 
is an unreasonable proceeding. Property 
in the possession of the wife and claimed 
by the wife having been attached, the wife 
had only to appear before the learned 
Judge and she was entitled to an order 
cancelling that attachment as a matter 
ofright. The phrase “property in the pos- 
session or under the controlof the debtor” 
was never intended to apply to a house 
claimed by the wife because the debtor 
and his wife are living together. Now 
this order having been made, the wife on 
29th January 1930 did apply in substance 
to have these proceedings cancelled. As 
regards the Oalcutta house,’ apparently 
by some confusion it was thought that the 
order of 3rd January 1930, amounted in 
some way to an attachment of the rent. 
In any case the lady applied and she was 
treated as a person making a claim. It 
appears thatshe prayed for an inquiry of 
her claim petition by the Receiver and 
though her property had been attached 
in her absence and she wanted the Re- 
ceiver to inquire and find out after all it 
was her property she was ordered io 
deposit certain costs before the Recéiver 
would begin the inquiry. : 

Then the claimant filed her sale-deed 
and the Receiver appears to have made a 
reporton or abont 10th June. On 24th 
June the lady applied for an order direct- 
ing the Receiver not to take delivery of 
possession or realize rent of the premises 
mentioned in the petition, The Receiver 
was directed by the learned Judge on the 
27th to proceed to Ualcutta and realize 
the outstanding arrears of rentand apply 
a portion towards necessary repairs. All 
this was done before there was any adju- 
dication as to whether this property be- 
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longed to the ineolvent oriot. The tenant 


- was ordered to pay the whole of the ar- 


rears by a certain time. What obligation 
the tenant was under to obey that order 
Ido not know. However it appears now 
that the tenant has paid a certain amount 
ofrent to the Receiver and that, that 
amountis now in court and the tenant is 
apparently continuing to pay his rent into 
court. Lastly, the claimant asked that 
the investigation of the claim matter by 
the Receiver be stayed and the matter 
be dealt with by the court on evidence. 
By an order of 2nd August, the learned 
Judge declared that the Receiver was 
already in possession of the property and 
the Receiver was directed to continue his 
inquiry into the question of ownership. 
From that order the wife appeals to us. 
In my judgment the proper order is to 
put the matter back into the position from 
which it never ought to have been changed 
in the absense of a proper adjudication 
as to whether the property belongs to the 
insolvent’s estate or-not. I propose to set 
aside the order of attachment of 138th 
January 1930; I propose to declare that the 
lady was in possession of the Ohander- 
negore house and by hertenant of the 
Calcutta houce at the time of the insol- 
vency; and I propose to declare further 
that unless and until a creditor or the 
Receiver at his own risk as to costs brings 
a proper motion before the learned Judge 
or a proper suit for a declaration that 
these two houses do not belong to the 
lady but belong to the insolvent, the 
possession which she originally had is not 
to be disturbed. 

As the tenant of the Oalcutta property 
is paying bis rent into court that ar- 
rangement for the present need not be 
interfered with; but unless within six 
weeks from to day a proper motion against 
the lady is filed beforethe learned Judge 
or other proper proceedings to make a 
claim on behalf of the estate against the 
lady are instituted, then at the end of six 
weeks the lady is to be entitled to receive 
the rent out of court subject to any 
right that the Receiver may have to bring 
a motion to recover the money from her 
upon establishment of title of the insolvent, 
This appeal mus} succeed with costs aga- 
inst the creditor No. 1; hearing fee hree 
gold mohurs. 

C. C. Ghose, J —I agree. 

N fà. Appeal allowed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
riminal Revision Application N». 103 o 
1931. 
. December 8, 1931. 
MILNE, J O. AND Ruropann, A.J. O. 
MOOLOHAND BACHOMAL—Appuiiyanr 
A versus 
EBMPERROR—Opps1TE Party. 

Criminal Procedure Code (Act V of 1898), 5. 476— 
Complaint filed by Subordinate Judge | on direction 
by District Judge—Legality of—Objection to formali- 
ties not being complied with—When to be raised— 
Absence of evidence to prove _non-compliance—Pre- 
sumption—Penal Code (Act XLV of 1860), s. 468— 
Forged document—Maker of part of  document— 
Presence of maker at completion—Whether neces- 
ag irregularity or illegality does not ipso facto 
vitiate a trial orcall for interference by an appel- 
late or revisional Oourt.[p. 75, col. 2.] : 

There is nothing ineither s 476 or s. 476-A, Or. P} 
O.. to warrant the suggestion that where a Sub- 
ordinate Judge has asked for directions from the 
District Judge he becomes functus officio and 
that any complaint subsequently filed by him 
under 8. 476 is prohibited by the Statute. 
Rajabali Hassanally v. Emperor (3), relied on, Riaul 
Hasan v. Emperor (1), referred to. [ibid.] 

Where the accused has failed to place on record 
sufficient material to satisfy the court that the 
preliminaries laid down by s. 476 had not been 
complied with before the complaint is filed, the 
presumption is that all legal formalities had been 
properly complied with. If the, accused desires 
to raise at any stage the contention that no finding 
has been recorded under 8.476 or that the finding 
ig nota proper one, it is for him to prove the 
contention in the trial Oourt. [p. 75, cols. 1 & 2] 

Under s. 463, Penal Code, not only the maker 
of a forged document but the maker of a part of 
such document is declared to be guilty of forgery 
if he has made such document or any partof it 
with the requisite intent. It is, therefore, immate- 
rial if the person who makes a part of the forged 
document was present or not at the time when the 
forged document was completed R. v. Bingly (4), 
explained. [p. 76, col. 1] TT on 

Oriminal! Revision Application against an 
order of the Sessions Judge Hyderabad. 


Mr. Mulchand G. Pahlajani—tfor the Ap- 


Scant: 
o. M. Lobo, Government Advocate, for 
the Crown. 

Milne, J. C. —In this case one Taromal 
came to Sshwan wita the intention of filing 
a suit against certain debtors ofbis. He 
came to Sehwan on 7:b January 1930 and 
consulted one Mr Ramchand, a Pleader, 
whotold him that his suit was barred; the last 
day.for filing thesnit was 5th January but 
5th January was aSunday and thesuit should 
have® been filed on 6th January. Taromal 
then went to the accused who is certifica- 
ted writer attached to the civil Court 
and told him the facts. The accused 
then wrote out a plaintand put on it the 
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date 6th January. Court-fea labels were 
purchased and affixed to the plaint, the 
date on the label being 7th January, 
but this was subsequently changed to the 
6th. The accused then with Taromal 


` placed the plaint before the Serishtedar of 


the Subordinate Oourt who, finding the 
date 6:h January onthe plaint, put 6th 
January on the Court-fee labels and noted 
that the plaint was in proper order, 
Later cp, the same day the Serishtedar 
diecovered that the suit was time-barred 
as the plaint was presented on 7th Jan: 
uary. He therefore corrected the date 6:h 
Jacuary to the 7th. Notice was issued 
to the plaintiff to show how the suit'was 
in time for 30th January 1930. Taromal 
did not appear and his plaint was re- 
jected.  - 

The Subordinate Judge held an inquiry 
in the matter, Notice was issued to 
the accused to show cause why he should 
not be prosecuted. The learned Subordi- 
nate Judge: being satisfied that there 
was a caee Bgainst the accused, filed a 
compiaint in the Court of the First Class 
Magistrate. It appears thatthere has been 
eome correspondence between the Sub- 
Judge and the District Judge who order- 
ed tne dismissal of the accused and di- 
rected the Subordinate Judge to take 
furtker action against the accused accord- 
ing to law. The accused wasconvicted by 
the trial Oourt undere, 193, Indian Penal 
Code and sentenced to pay a fine of Rs. 
200 and to be imprisoned till the rising 
of the court. He was also convicted 
under e. 165, Indian Penal Oode, and 
eentenced to pay a fine of Rs. 200or in 
default to suffer rigorous imprisonment 
for three months Tle first Appellate Court 
upset the conviction and sentence in 
respect of alteration of the date on the 
stamp labels. He held that there was no 
evidence for holding that the appellant al- 
tered the date from 7th to 6th on the 
stamp labels. He also set aside the con- 
viction and sentence under s. 193, Indian 
Penal Oode, The conviction and sentence 
under 8. 465 were confirmed. < 

Oa revision the applicant has contended 
that the complaint was not properly filed - 
by the Subordinate Judge. The com- 
plaint filed is not his This complaint 
waich he filedwas filed under the order of 
the District Judge; he had not applied his 
mind to the matter, nor hed he come to 
the conclusion required by sub-s. 476 (1), 
Criminal Procedure Oode before filing the 
complaint, Bat it does not appear that the 
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order of the District Judge conveyed 
any Other directions to the; Subordinate 
Judge than that he should proceed accord- 
ing to law; that is tp aay, ifthe Subordinate 
Judge were of opinion that the conditions 
required by the sub-section mentioned were 
satisfied; he should file. a complaint in 
accordance with tha provisions of that 
rection. There is absolutely no ground for 
holding that the Subordinate Judge had 
not come to the conclusion that it was in 
the interests of justica that the offence 
alleged should be inquired into or that 
when he filed the complaint under that 
sub-section he was not acting in accord- 
ance with his own conclusion but in ac- 
cordanse with an order issued to him 
from a. saperior officar, Tae applicant 
relies on Rizul Hasan v. Emperor (1), but 
there is absolutely nothing on the record 
‘to show that the complaint in the present 
case had basen suggested by the District 
Judge. The next conteation is that the 
Subordinate Juige did not record a find- 
ing as required e, 4;6 ('), Is appeazs that 
this question was raisea in argument by 
the applicant in the trial Oourt. The 
referancs to this argament i»: 

“The further contention of: the defence is that 
the order of the Sub-Judge recording reasons for 
filing the prosecution had not been exhibited in the 


case, hence the prosecution was bad and the accused 
ought to be acquitted.” 


Tne, contention of the applicant is not 
that no suci order was made or that tie 
order was not proper; his contention is 
that the order.should have baen exhibited 
in order to show that the provisions of 
sub-s. (1) had bean complied with. Bat 
there is absolutely nothing to show that 
when a complaint is filed under the prov- 
isions of that sub-section, any document 
other than the complaint itself is to be 
sent to the court. Ths presumption is 
that all legal formalities had been proper- 
ly complied with and if the applicant 
‘désired to raise at any stage the conten- 
tion that no finding had been recorded 
under s. 476 or that the finding was not 
a proper one, is was for him to prove 
that contention in tha trial Oourt. | 

The applicant rais3s csrtain other con- 
tentions, perhaps not very seriously, that 
ov. the fects as held by the trial Court 
and first Appellate Court the offense of 
forgery has not basen committed. He 
relies on the matter of the petition of 
Empress v. Riasat Alt (2) for the proposi- 


(1) 4 Ind. Oas. 260; 10 Or. L. J. 525. 
(2) 7 0, 352; 8 O. L. R, 572. 
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tion that a document is only made when 
it is completed. But in the presentea ce 
the plaint was duly signed by the plaint- 
iff and it is not disputed at this stage 
that the applicant did writs the portion 
of the plaint containing the false date. 
It has also been contended that there was 
no intention to commit freud, The inten- 
tion is clear from the facts of the case. 
If the plaintiff had succeeded in having 
his plaint filed as if it had been a plaint 
dated and filed on 6th January, that inten- 
tion would have been effected. I sea no 
resson, therefore, to interfere in these 
proceedings and dismiss the application. 

Rupehand, A. J. ©.—I concur. 

With regard to the first point raised 
by the learned Pleader, it would appear 
that after the complaint under s. 476 was 
filed against the accused, he came in re- 
vision to this court to have the prcceed- 
ings instituted against him quashed, but 
failed. Under the circumstances it is now 
too late for him to re-agitate the same 
point. It would also appear that the ac- 
cused has failed to place on the record 
of this case sufficient material to satisfy 
the court that the preliminaries laid down 
by s. 476 had not been complied with by 
the learned Subordinate Judge before 
filing the complaint. In the absence of 
such evidence it cannot be presumed that 
the learned Sabordinate Judge had not 
applied his mind to the case and that in 
filing the complaint he merely carried out 
the orders of hia superior cfficer. Lastly 
a3 pointed out in the case of Rajabali 
Hassanally v. Emperor (3) every irregular- 
ity does not ipso facto vitiate a trial or call 
for the exercise of the powers of inter- 
ference by an appellate or revisional Court, 
There is nothing either 5.476 or s. 476-A 
to warrant the suggestion that where a 
Subordinate Judge has asked for direc. 
tions from the District Judge he becomes 
functus officio and that any complaint 
subsequently filed by him under e, 476 
is prohibited by the Statute. 

With regard to the charge of forgery 
again, it would appear that there is ro 
substance in the argument advanced be- 
fore us, It j3 argued that as the forgery 
was not complete until the plaintiff had 
put his signature to the plaint, the ac- 
cused should have been charged with 
abetment of the offence. But as accord. 
ing to the evidence he was present 


(3) 130 Ind. Cas 442; A. I. R. 1930 Sind 315; 
(1920) Cr, Oas. 1147; 24 S, L R,446; 32 Or. L. J. 
521 
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throughout,.he must, in of view the pro: 
visions of 8. 114, Indian Penal Code be 
deemed to have committed the offence. 
Bat that is not all. Under s. ‘463, 
Indian Penal Code, not only the maker 
of a forged document but the maker 
of a part of such document is de: 
clared to be guilty of forgery if he has 
made such document or any part of it 
with the requisite intent. It is, therefore, 
immaterial if the person who makes a part 
of the forged document was present or 
not atthe time when the forged document 
was completed, see R. v. Bingly (4), and the 
note in Archibold on -OCrimiszal Pleadings 
and Praetice, Edition of 1922, p. 837. The 
accused has, therefore, been rightly con- 
victed of the offence of forgery. 

I might also add that the reasons given 
by the learned Sassions Judge in acquit- 
ting the accused on the charge under s. 193, 
Indian Penal Code do not appear to me to be 
sound. The object of presenting the plaint 
was to induce the Judge to issue sum- 
mons to the defendant and if the defendant 
had not detected the fraud which was in- 
tended to be perpetrated upon the court 
and had not raised the point of limita- 
tion or given evidence to prove that the 
plaint was not actually presented on the 
sixth but the seventh, the plaintiff would 
have succeeded in getting a decree for a 
claim which was barred by limitation. 
We are not concerned with the question 
whether in addition to the accused there 
were other persons concerned in the crime, or 
with the question that no decree would have 
been passed if the defendant had appeared 
and proved that the plaint was presented 
on tke seventh and not on sixth, As 
there is no appeal against the order of 
acquittal on that charge it is not neces- 
sary to develop this point further, 


N./a. Application dismissed, 
(4) (1821) R, & R. 446, 
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CALCUTTA HIGH COURT. 
Application in Original Civil Suit No. 
2401 of 1930, 
March 21, 1932, 
Lort WILLIAMS, J, 
DAULATRAJ—Puainttrr 
Ta VETSUS 
KALIOHARAN GHOSE—Devenpantr 


.  Costs—Interlocutory proceedings—Taxation of costs 
—Whether can be allowed before termination of Arai 
-Calcutta High Court Rules (Original Side), Chap. 
XXXVI, cl. 20—Hxecution after final determination 
of suit—Practice. i 
According to the English practice in the King's 
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Bench Division, as inherited from the Common 


Law Division, the practice has always prevailed 
of having notaxation of costs till the termination 
of the action, but this practice does not apply in 
the court of appeal and does not prevent taxation 
of costs allowed by the Court of Appeal, Kedarnath 
Bhutra v.Johormull Bhutra (1) and Phillips v. 
Phillips (2), referred to. 

Under the rules of the Calcutta High Court 
(Original Side), a person to whom costs are awarded 
by the trial Court in interlocutory matters has 4 
choice between proceeding with taxation and execu- 
tion at once and leaving both taxation and execu- 
tion until after the final determination of the suit. 
As the latter course is more equitable, it should be 
followed where there are no diréctions to the con- 


trary. 

Costs in a suit ought to be set off between the 
parties, and it is wrong that either a plaintiff or A 
defendant, who may be aman of straw, should be 
paid costsupon interlocutory applications, and 
should execute orders for costs forthwith made 
upon interlocutory applications, when it may be that 
the party will lose the suit in the efd,and it will 
be found that he has nothing with which to meet 
the final order for costs which may be made against 


m. 

Mr. S. C. Ghose, for the Plaintiff. 

Mr. S. B. Sinha, for Mr. N. C. Chatterji, 
for the Defendant. 

Order.—This is an application on be- 
half of the plaintiff foran order that the 
execution of certain orders, dated 16th 
July and 10th September, 1931, for costs be 
stayed until the disposal of the suit. These 
were interlocutory orders, Mistakes in pro- 
cedure had been made by the plaintiff, 
and he was ordered to pay the costs of 
the applications necessitated by his mis- 
takes, r 

Ihave no doubt that according to the 
English practice in the King’s Bench Divi- 
sion, as inherited from the Common Law 
Division, the practice has always prevail- 
ed of having no taxation of costs till the 
termination of the action. This practice 
did not apply in the Court of Appeal, I have 
already dealt with the point in the care of 
Kedarnath Bhutra v, Johormuil Bhutra (1). 
To the cecieions cited in that judgment I 
would add the case of Phillips v. Phillips 
(2). In this case it was asserted by Coun- 
sel that such was the praetice in the Com- 
mon Law Divisions, and this was not dis- 
eented from either by the other side or by 
the court. In Okap. XXXVI,cl. 20 of our. 
Rules itis provided that within three 
months from the date of the signing of the 
decree or order awarding ccsts, the party 
claiming shall leave inthe Taxing Office 
an office copy of thedecree or order and 
lodge a bill with the vouchers and signatur- 
es of Counce, 

(1) 126 Ind. Cas. 404; A. I. R. 1930 Cal. 465; 570, 
496; Ind. Rul. (1930) Cal, 724, $ 

(2) (1895) 5 Q. B. D, 60. | 
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There is a proviso to the clause stating 
that where the coats of an interlosutory ap- 
plication or hearing has been awarded and 
have not been previously taxed or paid 
they may beincluded in the bill for the 
whole case. It is clear therefore that accord- 
ing te our practica a person to whom such 
cceis have been awarded has a choice bst- 
ween proceeding with taxation and ex2cu- 
tion at onceand leaving both taxation and 
execution until after tha final determina: 
tion of the suit. In my view,.it is convenie- 
nt that some settled rule of practice should 
be lasid down, and I propose to adhere to 
the rule laid down by mein the case to 
which I have referred. Oosta inthe suit 
ought to be set off batween the parties and 
in my opipion, it is wrong that either a 
plaintiff or a defendant, who may be a man 
of straw, should be paid costs upon inter- 
locutory applications and should execute 
orders for costs forthwith made upon in- 
terlocutory applications, when it may be 


that the party will lose the suit in the 
end, andit will be found that he has 
nothing with whichto meet the final 


order for costs which may be made against 


im, 

I wish therefore to ask the offica of this 
court to notethat when any interlocutory 
orders in suits aremade by me they are 
not to be taxed or executed before the 
final determination of the suit unlessa 
special direction is given to that effect. 
In my opinion, except in special cases, 
there ought to be only one taxation ina 
suit. This matter comes before me upon 
an application for'an injunction, which 
is a matter of discretion and therefore 
apart from the question as to what is the 
correct rule, I hava power to make the 
order and upon the facts of this case, I 
think it cught to be made. 

Costs will be costs in the cause. 

N/a, Order accordingly. 
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TRAVANCORE HIGH COORT. 
A. 8. No. 116 of 1107. 
November 3, 1932, 
Venkata Rao AND P. K. NASAYANA 
Piritan, Jd. ; 
NARAYANAN VASUDEVAN 
ELAYATHU—DE0-LE HOLDER — 
APPELLANT 
persus 
GRIGORI VINJERIA AND ANOTHER — 
DEFENDANTI— REP INDENT, 
Travancore Civil Procedure Code--Section 109, 0. 
AKI, 1. 2—Payment by surety out of Court before 
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application to execute decree against surety—Uncer- 
tified payments, if can be pleaded by surety—Pay- 
ment into Court by surety before notice to pay—Inte- 
rest, if payable on such amounts. 

Where a surety fora judgment-deblor paid a part 
of the decree amount to the decree-holder out of Court 
before the application to execute the decree against 
him was filed: 

Held, that the surety had not become a judgment- 
debtor on the dateof payment and hence O. XXI,r. 2, 
would not debar him from pleading an uncertified 
payment. Noor Mahomed Lallan v. Dhanirai (1), 
Ram Kishen v. Lalta Singh (2), Ramanathan Pillai v, 
Doraiswami Aiyangar (3), Rajani Kumar Sial v, 
The Mahalukmi Ban‘ Ltd. (4), referred to, 

Paymentsinto Court by asurety in conformity with 
the agreement between parties before notice to the 
surety under s. 109, Civil Procedure Code, ina 
case where the surety’s liability to pay arises only on 
notice to him under s. 109, should not be charged with 
any interest. Ramaswami Iyer v. Krishnan Embran 
(6), Phanuel v. Ismail (7), referred to. The Rangpore 
Ravot Bank Ltd. v. Heseb-ud-din (5), distinguished. 


Appeal from an order in execution of the 
decree in O. S. No. 841 of 1096, Parur 
Munseif’s Oourt, 

Mr. G. Rama Iyer, for the Appellant. 

Mr. K. S. Narayana Iyer, for the Reg- 
pondent, 

Judgment —Thisis an appeal by the 
decree-holder from an order in execution. 
To the execution application dated 23- 
3-1105 put in by the decree-holder 
for execution against the surety of the 
judgment-debtor, the surety raised certain 
objections by a petition, dated 26-5- 
1106. The surety pleaded a payment of 
Rs, 40 to the decree holder's Vakil by 
Auchal money-order on 7-2-1105 and also 
the following psymentsinto Court towards 
the decree debt, 

1, Rs. 50 on 22 4-1105. 

2. Rs, 40 on 10 10-1105, 

3. Rs. 40 on 17-1-1106. 

4. Rs. 20 on 28-3-1106, 

5. Rs. 20 on 15-4-1106. 

He contended that he was entitled to 
credit for the above payments and that tke 
decree-holder was not entitled to charge 
interest on the respective items from the 
dates of payment. The decree-holder dis- 
puted the payment to his Vakil, but ad- 
mitied the payments into court which he 
said he wae prepared to credit towards the 
decree, but without interest since no 
notice of the depcsits was given to him ag 
and when they were made, The learned 
Muneif found asa fact that Re. 40 was cent 
by the surety to the decree-holder’s Vakil 
by Anchal money-order, and upheld® tke 
objections raised by the surety. Hence 
this appeal by the decree-holder. : 

The remittance of Rs. 40 to the decree- 
holder's Vakil, who -died unfortunately 
before the present controversy, is well- 
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established andisnot disputed in appeal. 
What is contended in regard to it is that it 
cannot be taken into account in execution, 
since the payment was not certified to the 
Execution Oourt within the time limited by 
law. Under Art, 160 of the Limitation 
Regulation, time fixed for certifying pey- 
ment outof court is $0 days. Under the 
Civil Frocedure Oode, O. XXI, r. 2 speaks 
only of applications by judgment- debtors 
in order to certify payments out of court. 
The expression ‘judgment debtor’ es 
defined in the Oode means a person 
against whom a decree is passed or an 
order capable cf ¢xecution is made. A 
surety in execution is nota person against 
whom a decree has been passed, Execu- 
tion against such a surety can be taken 
out only onan order afier notice to him 
unders, 109, Civil Procedure Oode. Ii has 
been held in Noor Mahomed Lallan v. 
Dhaniram (1), that a surety is not debarred 
from relying on an uncertified payment by 
anything contained in O. XXIJ,r.2, That 
decision goes on to say that a court pro- 
ceeding against a surety is not strictly 
speaking a court executing a decree. 
However the Allahabad High Oourt holds 
that a surety becomes a judgment-debtor 
when steps are taken against him under 
s. 109 (British Indian 145): Ram Kishen 
v. Lalta Singh (2). In Ramanathan Pillai 
v. Doraiswami Aiyangar (3), it is said that 
a surety isa party tothe suit only for the 
limited purpose of appeal provided in s. 
109. It may be that a surety would be 
barred where a judgment-debtor is barred 
from pleading an uncertified payment 
under O. XXI, r.2as held io Rajani Kumar 
Seal v. The Mahalukmi Bank Ltd. (4). That 
isnot the case here. Here the payment of 
Rs, 40 to the Vakil was before the appli- 
cation dated 23-3-1106 to execute 
the decree against the surety. lo any 
view the surety had not become a judg- 
ment-debtor at the date of payment and, 
‘therefore, O. XXI,.r.2 does not stand in 
his way to plead an uncertified payment. 

The next question is about interest. The 
learned Vakil for the appellant contended 
on the strength ofthe raling in The Rang- 
pore Rayot Bank Ltd. v. Hesabuddin (5), 
that 8 payment into court unaccompanied 

(1) 96 Ind, Cas. 234; A. I. R. 1926 Sind 105, 

Ca ae Qas. 534; A I, R. 1928 All. 527; 26 A, 
ES 55 Ind. Oas. 363; 43M. 325; 38 M. L. J. 65; 11 
L. W. 45; (1920) M. W. N. 114; 27 M. L T, 207. 
` (4) 139 Ind. Oas. 902; A. I. R. 1932 Cal. 729; 360. 
NSW. N. 663; Ind Rul, (1932) Oal. 682; 59 O. 1354. 

SG) 135 Iid. Oas. 799; 35 O. W; N. 1944; A. I. R, 1932 
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by any notice to the judgment-debtor would 
not etop the running of interest. The 
view taken by this Court in Ramaswami 
Iyen v. Krishnan Embran (6), followed in 
Phanuel v, Ismail (7) is somewhat different. 
No doubt O. XXI, r. 1, sub-r, (2) provides 
for notice to the decree-Lolder when pay- 
mert is made jnto court. But who is to 
give the notice? Rule 22), in the Civil 
ccurts’ Guide provides thata peron paying 
money into court in satisfaction of a decree 
shal}, when doing so, déposit in court the 
prccees fees neceseary for giving notice of 
such payment to tle judgment debtor, 
That shows that the person who makes the 
payment need only pay the process feea in 
adaiticn, the duty of giving the notice 
being on the part of the court. Suppose 
the process fees were also paid but no 
notice was given, ‘Even then according to 
the Calcutta view, the decree-holder would 
be entitled to interest. That would indeed 
be hard, since it would be askiny the judg: 
ment-debtor to suffer for no fault of his, 
Where no process fees are paid, the corri 
msy call for the game and in case of default 
the judgment debtor may be -made to 
suffer. The meétter need not be pursued 
any further sirce in this case we are deal- 
ing with a surety whose liability to pay 
arises only on notice to him under s. 109, 
The payments into court in the present 
instance were befcre any such notice to 
the surety. The surety bond in this case is 
a part of the compromise petition, dated 
7-Y¥-1102, between” the parties provid- 
ing for payment into court asa mode of 
satisfying the decree. Naturally payments 
into court by. the surety have been in con- 
formity with the agreement between par- 
ties. It is only proper that interest should 
cease on the amcunts paid in. In that 
view, there is no reason to interfere with 
the order of tha learned Munaif. 


Thus on the whole, tte appeal faile, and 


is hereby dismisged with coste. Vakil’s 
fee Re, (10) Ter. 
N. Apreal dismissed, 


2T.L J.82. 
(7) 21T. L, J.111;47 T. L. R, 144. 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 412 of 19.1. 


and 
Oivil Rule Nc. 1246 (M) of 1131, 
June 9, 1132. 

- Guea AND M, O. Gross, JJ. ` 
MANO MOHAN NEOGY—<Appatuant 
versus 
SURENDRA KUMAR RAY 
OHOWDHURY 4ND otHers— 


RESPONDENT3. 

Civil Procedure Code (Act V of 1908), O. XLIII, 
r. 1 (s)—Receiver—Order removing Receiver—W hether 
appealable by Receiver himself. : 

A Receiver cannot appeal from an order removing 
him from his office, though the order can be appealed. 
from by the parties to the suit. Sripatt v. Bibhut 
Bhusan.(1) referred to, 


Oivil Appeal against original order 
of the Sub-Judge, Fist Class, Dacca, dated 
the 14th September, 1931. 

__ Messrs. Gunada Charan Sen and Asita 
Ranjan Ghose—for the Appellsnt. 

Messrs, S. C. Basak, Bankim Chandra 
Banerji, Rajendra Chandra Guha, Bansari 
Lal Sarkar and Mahendra Kumar Ghose for 
the Respondents. 

Guha, d.—The plaintifis-respondents 
in this appeal instituted a suit in the first 
Court of the Subordinate Judge at Dacca, 
Suit No. 263 of 1924, for dissolution of part- 
nership and for accounts, for partition of 
immovable proparties, as also for ancillary 
and incidental reliefs. There was prayer 
for appointment of a Receiver in the euit, A 
preliminary decree was passed in the suit, 
and two persons were appointed joint Re- 
ceivers, by an order dated 3rd September, 
1928, The Receivers so appointed took posees- 
sion of the properties in suit, and were in 
charge of the management of the same. Oa 
15th May 1931, defendants Nos. 5 to 21made 
an application for removal of the joitt 
Receivers appointed by the Oourt, and for 
the appointment of a competent and efficient 
Receiver or manager, on a modest scale of re- 
mouneration or on a fixed salary, so as to reduce 
the cost of management, and effect economy. 
It appears that the Pleaders appearing on 
behalf of the plaintiffs and defendante, other 
than defendants Nos. 5 to zl the applicants 
for removal of the joint Receivers, stated 
before the Court below that their clients had 
no objection to any curtailment of cosis 
if that could be effected without impair- 
ing efficiency in the management of the 
properties, The paities to -the suit re- 
presented by their Pleaders were heard by 
the’ learned Subordinate Judge in the 
matter of the removal of Receivers, and on 

--14th September, 1931, an order was passed 
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directing that Babu Ban Behari Saha, one 
of the joint Receivers, do provisionally work 
as thesole Receiver from October 1931, 
and that the other Receiver Rai Manmohan 
Neogy Bahadur be removed. The Receiver 
so removed by the order of the learned 
Subordinate Judge has appealed to this 
Cours. 

To this appeal, so preferred by the Rsa- 
ceiver removed by the orderof the Court, 
a preliminary objection was taken, on. behalf 
of defendants Nos. 5 to 21, respondents in 
the appeal, It was urged that the appeal 
was not maintainable: the order of removal 
of the Receiver passed by the Subor- 
dinante Judge on l4th September 1931, 
was not an appealable order under the law 
regard being had to the provisions, contain- 
ed ins. 104, r. 1, sub r. (a), O XLII, Oivil 
Procedure Oode. It was further contended, 
by the learned Advocate for defendants Nos. 
5 to 21, respondents, that inasmuch as nore 
of thé parties to the suit had appealed, 
the order of removal of one of the joins 
Receiverscould not be challenged by the 
Receiver so removed; the Receiver himself 
had no right of appeal under the law, 
from the order as it stood. It has been 
strenuously contended on behalf of the 
appellant, that ths preliminary objection 
directed against the maintaicability of 
the Appeal, couli not be given effect to; 
it was urged that none of the grounds upon 
which the objection was formulated was 
sustainable in law. The first question that 
requires consideration is whether the order 
of removal of a Receiver was appealable 
as such, irrespestive of the position whe- 
ther the Receiver hus the right to appeal 
against any order made underr, il, O. 
XL which will presently ba examined, 
The order appointing a Receiver of any 
property under r. 1, O. XL, Oivil Procedure 
Code isan appesalable order; order of removal 
hasnot been made appealable by any expresa 
provision, contained in the Oode, The 
power of a Oourt to remove or discharge 
a Receiver whom it has appointed may 
however be regarded as well established, 
and that power may ba exercised at any 
stage. The power of removal must of 
necessity be treated to be an adjunct 
to the power of sppointment, a power 
incident to and following from the power 
of appcintment. The authority to eall a 
Reesiver into being necessarily implies the 
In 
this view of the matter, it may be held in 
favour of the sppellant before us.that the 
order of removal passed by the Subordinate 
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ə isan appealable order, This would 
TE pacer ance with the decision of this 
court in the case of Sripati v. Bibhuti Bhu- 
san (1), in which it was held, by special 
reference to the provisions of the General 
Olauses Act, that if the right of appeal 
was given against appointment, it was 
given also against the removal of a Receiv- 
The next question is the one that relates 
to the Receiver's right to appeal against an 
order of removal passed by the court ap- 
pointing him. The Receiver has under the 
law, the right to appeal when any order is 
made by the Oode, under r. 4, O. XL of 
the Code. The express provisions 60 made, 
conferring the right of appeal so far asa 
Receiver was concerned, limits the general 
right to appeal in any of tke other matters 
mentioned in r. 1, O. XL, including an 
order of removal of a Receiver, by implica- 
tion, It is inconceivable that the Legislature 
intended that a Receiver should have the 
right of appeal from any and every order 
passed by the court appointing him, seeing 
that the exprees provision contained in the 
Civil Procedure Code limits the rights of 
appeal by a Receiver to the only case where 
there is a direction for the attachment of 
his property. The parties to the litigation 
had undoubtedly the right of appeal, if 
they were aggrieved by any order passed 
by the court under r. 1, O. XL, of the Code. 
The view expressed above which follows 
the plain reading of the provisions of the 
Code of Civil Procedure, bearing upon the 
question under consideration, 18 amply sup- 
ported by authority of decisions of courts 
in England. According to the English 
practice, 8 summons or notice of motion for 
the discharge of a Receiver, should be serv- 
“ed on all the parties and the Receiver; but 
a Receiver is not generally entitled to ap- 
pear at the hearing of the application: see 
Kerr on Receivers, Edn. 8, page 344, and 
the cases referred to there. So far as de- 
cisions by courts in America are concerned, 
“based upon general principles, the views 
are very well pronounced, and we have no 
hesitation in accepting thesame. A Re- 
ceiver, according to decisions by American 
Courts, should not be heard on motion to 
vacate his appointment; he is not a party 
in interest, and has no standing to oppose 
thee motion. He cannot interfere in ques- 
tions affecting rights of parties and the 
disposition of the property io his hands; 
_ the Receiver is not an agent or representa- 
(1) 92 Ind, Oas, 940; A. I. R. 1926 Oal. 593; 53 O. 
‘Bl 
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tive of the parties to the litigation. So far 
asthe right of appeal is concerned, the 
decisions by American Courts indicate that 
a Receiver cannot properly appeal from an 
order of the court discharging him from 
the trust; the right to discharge him rests 
with the court at any stage of the controv- 
ersy; and from the exercise of this right 
the Receiver cannot appeal The court in 
the exercise of the discretion may make 
any order discharging or removing a Re- 
ceiver for the proper cara and management 
of the property in the court's custody; and 
the Receiver, an officer of the court, should 
not be allowed by an appeal, to interfere 
with such an order: see High on Receivers 
(Edn. 4, pages 313, ¥75, 982 and 897). In 
the case before us itis for the purpose of 
effecting the economy consohant with 
efficient administration of the property in 
suit, that thecourt has directed the removal 
of one of the joint Receivere; and it is pre- 
eminently a case where the rules of general 
application, to which reference has been 
made above, in the matter of right of the 
Receiver when a question of his removal 
or discharges by the curi arises, are ap- 
plicable. We have, therefore, come to the 
conclusion that upon the provisions con- 
tained in the Code of Oivil Procadure and 
also upon principles of general application, 
the appeal by the Receiver, as preferred 
to this court, cannot lie, from the order 
by the learned Subordinate Judge. The 
preliminary objection raised on behalf of 
defendants Nos. 5 to 21, respondents, relat- 
10g tothe maintainability of this appeal 


“ should, in our judgment, be allowed to pre- 


vail, and the appeal must be dismissed. 
We direct accordingly. 

Rule No. 1246 (M) of 1931 is discharged. 
Lhe parties are to bear their own costs in 
the appeal and the Rule. 

M. C. Ghose, J.—I agree. 

N./a, Appeal dismissed 


ee 


RANGOON HIGH COURT: 
Oivil Revision Application No. 56 
of 1932, 
June 23, 1932, 
Brown AND Moskxy, JJ. 
U BA PE AND aNoTHER—APPLICANTS 
7 versus 
UBA SHWE AND oTakas—Respondevis, 
Electoral Rules—Mandalay Municipality—Enquiry 
by District Judge—District Judge acting as persona 
designata—Opinion of District Judge—Revision to 
High Court, if lies~-Civil Procedure Code (Act V of 


1908), 8, 118, 


a 


1933 


for Rs, 5,000 bearing interest at 4 annas 
per cent. per mensem, A deed of further 
charge was also executed by the defendants 
on the 29th January, 1914, for Rs. 422-9.0 
bearing interest at Re. l per cant. per 
mensem, The plaintiffs are the legal re- 
presentatives of the deceased mortgagee. 
The term of the mortgage was five years, 
which was to expire on the llth September 
1918, The present suit was brought by the 
plaintiffs on the 10th September, 1930. 

, A preliminary objection was raised on 
“behalf of the defendants to the effect that 
the suit was barred by time, asthe cause of 
action had accrued tothe plaintiffs on de- 
fault of payment of the firat year's interest 
von fell due on the lith Septamber, 
1914, 

Ths learded Subordinate Judge ascspted 
the contention of tha defendants, and dis- 
missed the suit, holding that it was barred 
by time. The other issues involved in the 
casa were neither framed nor tried by tha 
learned Subordinate Judga. This appeal 
was filed by the plaintiffs on the 28th Feb- 
ruary, 1931, The finding of the learned 
Subordinate Judge on the question of limi- 
tation was challenged by the appellants. 
Thus the only point for decision in this 
appeal is whether the plaintiffs’ suit is 
barred by tims. Tha present caseis an ad- 
dition to a larga number of cases which 
have bean decided by this court and 
also by tha late court of the Judi- 
cial Oommissioner of Oudh,in which de- 
cision has basen given on ths quastion of 
limitation under Art, 132 of the Tadian 
Limitation Act against a plaintiff, oa tha 
ground that when the deed of mortgage 
entitles a mortgagee to institute a suit 
for a relief under the mortgage on default 
being made in payment of interest agreed 
to be paid yearly, the limitation commanceas 
to run from the date of such default, in 
spite of a further covenant tothe effacs 
that the mortgagee may not sue on such 
a default. There are also cases of other 
High Oourts in which the question of limi- 
tation - was decided contrary to the view 
which has hitherto been taken by this court. 
When this appeal camo up for hearing 
bəfore a Bonch of this court on the 12th 
Novembar, 1931, it was thought propar to 
refer the following quastion toa Full Banach 
for dezision :— 

_, ‘Is the suit out of which this appeal arises barred 
by limitation ? 

Sinca thea we have received the decision 
of thair Lordships of the Judicial Oom- 
mittes in tha casa of Laisa Din v, Gulab 
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Kuar (1). That {decision is clearly in 
favour of the appellants, The learned 
Counsel on both sides agree that that deci- 
sion must now govern the present suit, and 
in view of that decision the question of 
limitation must be decided in favour of the 
plaintiffs. 

The mortgage deed in suit, so far as is 
material to the present question, runs ag 


follows :— 

“(1) That the interêd on the said amount is 
agreed to be4annas per cent, per mensem within 
the stipulated period and after theexpiry thereof up 
to the date of realization. 

(3) That the stipulated period for the payment 
of the said amount is agreed upon tobe five years 
and interest on the said amount shall be paid by 
the mortgagors from year to year. Ifinterest for 
any year be not paid, then incase of breach of pro- 
mise as to interest, the mortgagee has power either 
to start foreclosure proceedings and enter into pro- 
prietary possession of the property mortgaged or to 
remain silent. If he remains silent, the amount of 
interest shall bs added to the principal and interest 
thereon' also shall continue to run at the rateof Re. 
l percent. per mensem and shall be so maintained 
up to the date of payment. 

(4) That ifthe mortgagors continue to pay interest 
from year to year then after the expiry of five years 
the mortgages has power either to start foreclosure 
proceedings and enter into proprietary possession 
or to realise the entire amount due to him by sale 
of the mortgaged property as well as other movable 
and immovable properties of every description 
belonging to the mortgagors, their heirs and legal 
representatives or to do anything whatever he may 
please.” 

Tas clause upon which the defenca was 
founded in Lasz Din’s case \1) ran as fol- 
lowa:— 

“In cass of default, the said creditor shall, at all 
times, within and after the expiry of the stipulated 
period of six years aforesaid, have the power to re- 
alizə the entire morigage money and the remaining 
interest and compound interest due to him, in a lump 
sum, through court, by attachment and sale of the 
said mortgaged share, as well as from my person 
and all other kind of my property both movable and 
immovable together with costs of court, and I, my 
heirs, relations and represantatives shall have no 
oscasion for objection and refusal; that the aforesaid 
rate of interest, fixed by me, shall stand within and 
after the stipulated period and after the decree till 
payment of the entira demand hereunder and that 
l shall at no time demand reduction in interest.” 


Ia deciding the question of limitation 
their Lordships of tne Judicial Oommittee 
referred to Art, 132 of the Firat Schedule 
to the Limitation Aci and then made 
the following observations in their jadg- 
ment :— 

“There can be no doubt, that, as pointed out by 


Lord Blanesburgh, a proviso of this nature is gn- 
gerted in a mortgage-deed, exclusively for the bence 


(1) 138 Ind. Oas. 779; 9 O. W.N. 638; Ind, Rul. 
(1932) P. O. 251; 63M. L.J. 187; (1932) M, W. N. 
912; A. I, R. 1932 P. O. 207; 36 O. W. N. 1017; 36 
L. W. 246; 56 O. L. J. 237; (1982) | A, L. 9.918; 7 
Luck, 442; 34 Bom, L, R. 1600 (P. O.) 
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fit of the mortgagees, and that it purports to give 
them an option either to enforce Thee parity at 
once, or, if the security is ample,to stand by their 
investment for the full term of tke mortgage. 
If on the default of the mortgagor—in 
olher words, by the breach of his contract—the 
mortgage money becomes immediately due, it 15 
clear that the intention of the 1 rtis is defeated 
and that what was agreed to by them as an option 
in the mortgagees, is, in effect, converted into an 
option in the mortgagor. For, if the latter, after 
the deed has been duly executed and registered, 
finds that he can make a better bargain elsewhere, 
he has only to break his contract by refusing to pay 
the interest and eo instanti, as Lord Blanesburgh says 
he is entitled to redeem. If the principal money 
is due, and the stipulated term has gone out of the 
contract, it follows, n their Lordships’ opinion that 
the mortgagor can claim to repay it, as was recog- 
nized by Wazir Hasan, J. in his judgment in the 
Chief Court. Their Lordships think thatthis isan 
impossible result. They are not prepared to hold 
that the mortgagor could in this way take advantage 
of his own default: they do not think that upon such 
default he would have the right to redeem, and in 
their opinion the mortgage money does not become 
due within the meaning of Art 132 of the Limitation 
Act until both the mortgagor's right to redeem and 


the mortgagee'’s right to enforce his security have ` 


accrued. This would, of course, also be the position 
it the mortgagee exercised the option reserved to 
im 


We have already observed that the learn- 
ed Oounsel on both sides agree that the 
decision of their Lordships of the Judicial 
Committee in Lasa Din’s case (1) governs 
the present suit. This being the case the 
question of limitation mentioned above 
must be answered in the negative and de- 
cided in favour of the plaintiffs, We ans- 
wer the question accordingly. 


y./a. Reference answered. 
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CALCUTTA HIGH COURT. 
Oivil Appeal No, 2259 
| of 1928, 
June 30, 1932, 
SUHRAWARDY AND COSTELLO, JJ, 
HRIDOY RANJAN SEN— 
PLAINTIFE— APPELLANT 


veTsUs 
MYMENSINGH MUNIOIPALITY— 
DEFENDANTS—RE:PONDENTS, 

Bengal Municipal Act (III of 1884), ss. 85. 89— 
Personal tax and property tax imposed in same ward— 
Legality of—Personal tax, if attaches itself to any 
particular holding— Sanction of Local Government if 
necessary for tin position of personal tax, , 

A Municipality may, unders, £5, Bengal Munici 
dct, read with s, 89, realise a personal x Rouen 
pante of private buildings, and also assess rates on 

e values o overnment buildi i 
Sard PAT er don ngs in the same 

The personal tax imposed under s. 85 
attach itself to any particular holding but E = E ine 
imposed upon a person occupying a holding within 
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the Municipality according to circumstances and 
property. [p. 68, col. 1.] 

Previous sanction of the Local Government need 
not be obtained for the imposition of such personal 
tax.[p. 67, col. 2.] 

The words “until the Commissioners at a 
meeting with the sanction of the Local Govern- 
ment shall otherwise direct,’ are intended to 
enable the Commissioners with the sanction of the 
Government to make such alteration in the rate, tax 
etc., that were realised under the old Act as to remove 
them altogether or as lias been provided in the Act 
itself, change one kind of rate to another kind of 
rate. [ibid.] 


Oivzl Appeal sgainst the appel- 
late decree cf First Additional Sub-Judge, 
Mymensirgh, dated the 13th June, 
1978, 


Meesrs. Amulya Chandra Chatierji and 
Probodh Kumar Das, for the Appellant. 

Mr. Ramendra Chandra Roy,-for the Res- 
pondents. 


dudgment.—This is an appeal by 
the plaintif, whois a Deputy Magistiate 
ənd was posted in Mymensingh during the 
pericd in suit, against the order of dismis- 
sal of his suit for recovery of Rs, 168 (being 
the amount which according to him he had 
to pay to the Mymensingh Municipality 
“illegally and inequitably”) the amount of 
tax realised from him at the rate of Rs. 9 
per quarter during the first two quarters of 
the year 1£20-21 and atthe rate of Rs, 15 
per quarter during the last two quarters of 
the same year and all the four quarters of 
each of the two following years. Both the 


Oourts below have concurrently found 
against the plaintiff and dismissed the 
suit, 


The facts are that the plaintiff was a Des 
puty Magistrate living in the town of My- 
mensingh and originally drawing Re, 3.0 
a month. His salary was subsequently 
raised to Rs. £00 a month. He was assessed 
originally at the rate of Rs, 9 per quarter, 
ihat is, one per cent. on the annual income 
and from October 1920 he was assessed at 
Rs. 15a quarter it being alleged that his 
salary was Rs. 5U0 a month. The tax 
realised from the plaintiff was what is 
called in the Bengal Municipal Act, a 
personal tax. The points taken in this 
appeal are the following which may be 
considered in their oraer. The first is 
that personal tax could not be imposed 
without ihe sanction of the Government 
under s. ¢5, Bengal Municipal Act (III of 
1t84 B.0.). This objection is founded on 
the ground that in Ward No. 1 where the 
plaintiff resided for the greater part of the 
pericd in suit there were Government buila- 
ings which were taxed on their annual 
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value and in view of the last proviso toa, 
85 the Municipality had no jurisdiction to 
impose personal tax as wellas arate on the 
annual value of the holdings in one and 
the same ward, Ithas also been argued 
that the Municipality could not impose per- 
sonal tax without the previous sanction 
of the Local Government under that sec- 
tion. This objection must be over-ruled. 
The Mymensingh Municipality was form- 
‘ed under Act VI of 1868 which empowered 
it to impose personal tax and this form 
of tax has been imposed since its creation. 
The Act of 1868 was repealed by Act V of 
1876 by ss. 2and 7 by which all imposi- 
tions made under the previous Act were 
allowed to stand and tobe considered 
to be made under that Act. Act V of 1876 
in its turn’ was repealed by the present 
Bengal Municipal Act, ss. 2 and 7 of which 
make the same reservation with regard to 
the impositions made under the previous 
law. Section 85 of the present Act contemp- 
lates the imposition of a personal tax or a 
rate on the annual value of the holdings 
for the first time since the creation of the 
Municipality. It says that the Oommis- 
sioners may, with the sanction of the Local 
Government, impose one or other or both 
of the following taxes: namely, a tax upon 
persons and a rate on the annual value 
of holdings. It has no retrospective effect 
and ifit has any, the imposition of such 
tax under the previous Act has been sanc- 
tioned by the present Act of 1884. As 
regards the proviso to the section prohi- 
biting the realisation of both kinds of tax 
in the same ward, s. 85 must be read in 
conjunction withs, 89 ofthe Act. Section 
85 lays down that in the same ward the 
Municipality cannot realise personal tax 
from some persons and tax on property 
-from some other persons, This is a general 
rule Section 89 however says that in any 
Municipality in which tax on persons is im- 
posed, no tax shall be assessed on any per- 
son in respect of his occupation of a 
holding in any building the property of 
Government. This section appsrently is an 
exception to the general rule laid down in 
s. 85. 

It relates to the part of the Municips- 
lity in which tax on persons is imposed. 
- It says where taxon persons is imposed 
such tax would not be realised from a 
person in occupation of a Goverament 
building. Instead of that the Municipality 
has to levy on such building a rate on 
their annual value to be ascertained in 
the manner prescribed in s. 101, In 
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Ward No. lof the Mymensingh Munici- 
pality it so happens that personal tax is 
realised from private persons living in 
that ward as from those living in’ the 
other wards of the Municipality but there 
being some Government buildings in that 
ward rates on the values of those buildings 
were realised from the Government. In 
our opinion in such a case there is no 
contravention of the provision of s. 85. 

It is argued in the second place that un- 
der the old Act personal tax, was at the 
rate of 8 annas per cent. whereas the pre: 
sent Municipality enhancad it to Re, l 
per cent. It issaid that unders. 7 rate, 
tax, fee or tolls that had been duly imposed 
under the previous Act should be deemed 
as duly imposed under the present Act and 
such rate, tax, fee or tolls shall continue to 
be levied until the Commissioners at a 
meeting, with the sanction of the Local 
Government, shall otherwiss direét. On 
this language of the section it is argued 
that the tax atthe rate of 8 annas per cent, 
ought to be continued under the present 
Aci and that the Municipality had no power 
to increase it from 8 annas to Re. 1 per cent. 
without the sanction of the Local Govern- 
ment, We do not think that this is the 
meaning which can be given to thé words: 
“until the \Commissioners at a meeting with the 


sanction of the Local Government shall otherwise 
direct,” 


These words are intended to enable the 
Commissioners with the sanction of the 
Government to make such alteration in 
the rate, tax etc., that were realised under 
the.old Act as to remove them altogether 
oras has been provided in the Act itself 
change One kind of rate to another kind 
of rate. Even ifthere be any force in 
this argument in the present case it 
must be deemed to have none because it 
was not taken atthe triallike some other 
points that will bə noticed later, There 
are no findingsof fact by the Oourts below 
to support the objection, 


The third contention is that the reg- 
pondent Municipality had no power to in- 
crease a tax within the period of assessment 
of 3 years from Rs.9 to Rs, 15. There is 
a great deal of force in this argument: but 
unfortunately this objection too was not 
taken at the trial. Section 93, Bengal Munigi- 
pality Act, contains provision which 
empowers the Municipality to enhance an 
assessment upon the ground that it appears 
to | them to. be inadequate and to have 
been so- made owing. to mistake and 
fraud.. The power is curtailed by the limi. 
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tation that not only the present assessment 
should appear to the Municipality to be in- 
adequate but it must also be shown to 
have been made owing to mistake or fraud. 
Asthe learned Appellate Court remarked, 
if this objection were taken at the trial 
we do not know what the defendant would 
have proved were he called upon to meet 
such a case. We cannot allow this objec- 
tion to be raised at a subsequent stage 
of, the suit when no iesue and consequently 
mo. evidence were directed towards it. 
The same mustbe said with regard to 
the second ccntention notéd above. If 
it were raised before the trial Oourt, 
the Municipality would have been able 
to show that there had been no illegal 
increase in tke tex realiced under the 
old Act. ; 

The next contention is that there is no 
holding in respect of which the plaintiff 
has been taxed. It is not very easy-to 
understand: this objection. It seems that 
the plaintiff kad changed his residence 
from one place to another but no particular 
holding was taxed. The pergonal tex im- 
posed under s. 85 does not attach itself to 


any particular holding but it is a tax 


imposed upon a pereon occupying a hold- 
ing within the Municipality according to 
“circumstance end property.” These are 
all the main grounds taken on behalf of the 
appellant in this case some of which un- 
doubtedly have great force and would have 
met with better result if they were raised 
at the trial. 

Tn the result the appeal fails and must 
þe dismissed with coste. 

As the appeal fails on ihe merits we 
have not considered the question ag to whe- 
ther or not aseccnd appe:l lies in this 
case undere, 102, Civil Procedure Code. 


N/A. Appeal dismissed. 
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LAHORE BIGH COURT. 
First Civili Appeal No, 1475 of 1927, 
January 16, 1933, 
OcLDsTREAM AND JAI Lat, JJ. 
‘Musammat HAR DEVI AND CTBERS 
— DREFENDENTE— A PPRLLANTS 
° TETSUS 
MOHAN SINGH AND 01HESS—FLAINTIRFS— 
RESPONDENTS. 
Customary Law Ce ere ioie Kambas of 
Amritsar—Gift by widow to daughters—Validity. . 
Amohg thë Katmbos of Amritsar District collaterals 
gucdeed if preference to daughters, and a widow 
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has therefore, no powerto make a gift to the daughters 
in the presence of collaterals. Naraini v. Jowahir 
Singh (1), referred to. 


First Oivil Appealfrom tke decree of tle 
Senior Subordinate Judge, Sheikhupure, 
dated the 7th March, 1:27, 

Diwan Mehr Chand and Mr. Badri 
Nath, for the Appellante. 

Messrs, M. £. Puri and S. L, Puri, for 
the Respondents. 

Coldstream, J.—One Dewa Singh, a 
Kambo of Amritsar District, acquired 
colony land in Sheikhupura Distrist. After 
his death about 1924, his widow Musammat 
Haro gifted the land to her thres daughters 
Musammat Hardevi, Musammat Santi and 
Musammat Guro. Effect was given to the 
alienation by mutation of records made in 
August, 1926. In October of the same year 
Dewa Singh's collaterals thirteen in number 
sued for a declaration that the gift would 
not affect their reversionary rights after 
Musammat Hero's death. It was found by 
the Subordinafe Judge, First Olass, of 
Sheikhupura that the land had been acquired 
by Dewa Singh, that the collaterals had 
succeeded in proving that they were entitl- 
ed to succeed to the land in preference to 
Dewa Singh's daughters and that Musam- 
mat Haro had no power to gift the land, 
except in acceleration of the succession of 
her husband's heirs, and he decreed the suit, 

Against this decision Musammat Haro 
and ker daughters have preferred the 
present appeal and we have heard Diwan 
Mehr Ohand on their behalf. The evidence 
in the case produced by the parties has 
been fully described by the learned Sub- 
ordinate Judge. Most of it is too vague 
to be of much assistance, The evidence 
on which reliance has been placed, how- 
evel, appears to me to justify the conclusion 
in favour of the collsterels including as 
it does a judgment of this court Naraint 
v. Jowahir Singh (1) and three judgments 
of the District Judge, Amritsar. ~ 

In my opinion there is no force in this 
appeal which is dismissed with costs, 

Jai Lal, J.—I agtee, 

B Appeal dismissed, 


(1) 89 Ind. Oas, 724; A, I.R, 1926 Lah, 142; 1 Lah, 
Cas. 253, 
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CALCUTTA HIGH COURT. . 
Second Civil Appeal No, 108 of 1930. 
June 15, 1932 
Moxersi AND BARTLEY, Jd. 
BANGA OHANDRA DE AND orHess— 

APPELLANTS 
r 3 versus 
Srimatti MENAKA SUNDARI DE— 
RESPONDENT. 

Probate—Omission to issue citation to near relatives 
—Validity of grant—Power to revoke—Long delay, 
effect of. 

Where, in an application for probate the applicant 
stated that the widow andthe widowed sister of the 
deceased were the persons who had a prima facie claim 
in the estate and omitted to statethat the testator had 
left some minor daughters and in consequence a pro- 
bate was granted without issuing citations to the 
daughters : 

Held, that the proceedings were radically defective 
in substance and the grant should be revoked. 

Held, further that the fact that a long time had 
elapsed since the probate was granted was no ground 
‘in the circumstances fornot revoking the grant. 
Haimabati Mitra v. Kunja Mohan Das (1) and 
Ramananda Kuer v. Kalawati Kuer (2), referred 


to. 

Second Oivil Appeal against the decree of 
the District Judge, Chittagong, dated the 
17th March 1950. 

Mr. Narendra Kumar Das, for the Ap- 
pellants. 

Mr. Chandra Sekhar Sen, for the Res- 
pondent, 


dJudgment.—The will concerned in 
this case is alleged to have been executed 
by one Ganga Bishnu De on 17th Septem- 
ber 1888. He died about a month after, 
leaving a brother named Ram Gobinda 
De and a widow, a widowed sister and 
tbree infant daughters who were then re- 
siding with their mother in the house of 
Ram Gobinda. On 17th December 1889 
Ram Gobinda as executor made a peti- 
tion for probate giving in the petition the 
names of the widow and the widowed sis- 
ter and stating that they were under the 
will entitled to enjoy the profits of the 
estate left by Ganga Oharan and also say- 
ing that his own son Jagatbandhu was the 
owner of the said property by virtue of 
the will. Oitation was issued on the widow 
and the widowed sister. There was no 
contest and on the other hand there was a 
petition purporting to have been made by 
the widow and the widowed sister consent- 
ing to the grant. On lith August 1890, 
Letters of Administration were ordered to 
issue on the footing that there was no 
opposition, but thera was prima facie 
proof of the will, and that the applicant 
was a lega'ee under the will. There is 
some doubt however whether the grant 
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was of Letters of Administration or of pro- 
bate, because in the order by which the 
grant was issued it was said that Letters 
of Administration were toissue, while an 
endorsement in the ordersheet of the case 
states that it was probate that was grant- 


ed, 

Ram Gobinda died soon after, and there- 
upon his son Jagatbandhu applied for Let- 
ters of Administration on 5th December 
1890, and obtained the same on 28th Jan- 
uary 1891. The records of this case have 
been destroyed and there is nothing to 
show what proceedings took placa in it, 
On 19th Dacember 1928, Menaka Sundari, 
one of the daughters, applied for revoca- 
tion of the probate and the Letters of Ad- 
ministration, obtained respectively by Ram 
Gobinda and Jagatbandhu. The main 
ground alleged was that the three dau- 
ghters had no notice or knowledge of the 
cages and that though they were infants, 
no guardian had been appointed on their 
behalf, nor any citation issued, so far ag 
they were concerned. The Judge has up- 
held the objection and revoked the grant, 
The sons of Jagatbandhu have preferred 
this appeal and Menaka Sundari is the 
respondent. Wecalled upon the appellants 
to produce the probate and the Letters of 
Administration but they have not been 
produced, it being said thatthey cannot 
be found. f 

As regards the probate it has been argued 
before us on behalf of the appellant that 
no citation was necessary because s, 62, 
Probateand Administration Act (V of 1881) 
which states what the petition for probate 
or Letters of Administration with the will 
should contain does not require the 
names of the relatives of the testator to 
be given, while s, 6t which deals with 
the contents of a petition for Letters of Ad- 
ministration on the footing of intestacy ex- 
pressly requires such particulars to be given, 
There is no force in this contention be- 
cause though there .i3 this difference bet- 
ween the two sestions, which merely des- 
cribe what the respective petitions should 
contain. Section 69 says:— 

“Jt shall be lawful for the District Judge or Dis- 
rict Delegate... . to issue citation calling upon 
all persons having or claiming to have any interest 
in the estate of the deceased to come and see the 
proceeding beforethe grant of probate or letters of 
administration,” è 
and s. 50, Illus, (b) shows that a grant mada 
without citing parties who ought to have 
been cited is fit to be revoked. It can- 
not be seriously urged thatitis not the 
duty of the applicant to bring to the notice 
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of. the court who are the persons who 
prima. facie have a claim on the 
estate. If the applicant says in his 
petition, as the applicant in the present 
case did, that the widow and the widowed 
Sister were such persons and omitted to 
state that there were three minor daughters 
left by the testator and in consequence of 
the omission they were not cited, the pro- 
ceedings were radically defective in sub- 
stance. oy ` 
, Arguments were then advanced on be- 
half of the appellants to show that a long 
series of years have elapsed since the 
Probate was granted, and soit would be 
well nigh impossible to prove the will 
at; this distance of time, that the daugh- 
ters bad. in fact knowledge of the pro- 
ceedings and that as they were living 
under the guardianship of their mother 
who herself was cited and had appeared 
and consented to the grant, no other 
result’ would have followed even if they 
had been cited. We agree with the 
findings ofthe Judge that it has not 
been proved that the respondert was aware 
of the will at any time before when she 
alleges she came to know of it or has taken 
any benefit-under it or that the estate 
has been dealt within a way inconsistent 
with its being joint family property. It is 
not necessary to go into the question 
whether the widow or the widowed sister 
was.duly -served or whether the consent 
that purported to-be given by them was. 
really, their consent because the failure to 
mention the existence of the daughters and 
to have thèm represented and cited was 
a.defect sufficient to revoke the Probate: 
see Haimabati Mitra v. Kunja Mohan Das 
(1), and. the cases cited init. The other 
arguments noted above are mostly met 
by the observation of their Lordships of 
the Judicial Oommittee inthe case of 
Ramananda Kuer v. Kalawati Kuer (2) 
by. which very similear arugments were 
-overruled and which were as follows: 

“And as against the difficulties in the defendant's 
way by reason of ldpse of time, death of parties and 
witnessesand destruction of records it has to be 
remembered that much of it might have been avoided 
by prudent ` action om the part. of the propounder 
e..g., by taking proper and necessary steps to have 
the will proved pertests in the presence of an 
independent guardian for the infant daughters.” 


(4) 135 Ind. Cas. 282; A.I. R. 1931 Cal. 713; 3501 
W. N. 387; Ind, Rul. (1932) Oal. 90. l 

(2) 107 Ind, Cas. l4: A.T. R.1928 P. 0.2; 55 I A. 
18; 7-Pab 221; 5 O. W. N. 96; I. L. T. 40 Pat. 19: 30 
Bom. Li R 227; 47 O L. J.171; 54 M. L. J. 281; 9 
M. La T. 97; 32.0. W, N. 402; 26 A. L.J. 385: (1928) 
P. W. N. 282; 27 L. W. 782 (P. 03). oar 
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As regards the argument that the mother 
would have been appointed then guardian 
We are not prepared to place much weight 
on it. Asregardsthe grant of Letters of 
Administration to Jagatbandhu it has al- 
ready been stated that the records relating 
to this matterare not available, The 
appellants have not produced the grant 
on the allegation that it is missing. There 
is little doubt however that the grant was 
a de bonis grant such as is made in favour 
of a universal or a residuary legates or 
a new representative, The practice in such 
cases is to file a petition disclosing the 
fact of the former grant and to annex the 
grantif possible with the petition, There 
is no reason to suppose that this wis not 
done. Oitations have to be issued, but 
the respondent saye ehe never got any. 
notice of the proceedings, ordinarily her 
own denial would not have been sufficient,. 
but judging from the short: interval that 
elapsed between the grant of the Probate 
and the application for Letters of Adminis- 
tration, we think wa shall not be wrong 
in supposing that her denial is true. 

The resul: is that, in our opinion, the 
appeal ougat not to succeed. It is ge- 
cordingly disnissed with coats, three gold 
mohurs, 


N/a, Appeal dismissed, 


HYDERABAD HIGH COURT. 
Appeal No. 592 of 1340-F, 
2yth Farwardi 134: Fasli; 
NAWAB JE4VAN YAR JUNG BAHADUR AND 
Ral BISE :RWARNATH, Jd, 
GANESHGEER— APPELLANT 
Versus F 
PARVATI BAI — RESPONDENT, 

Hindu Law—Inheritance—Gosavis, if governed by 
Hindu Law—Custom—Legal representative~Status 
of, in dispute—Status material to case—Issue regard- 
ing status of legal representative—Necessity of 
framing in suit. 
~ Gosavis are governed by the ordinary 
inheritance under Hindu Law unless custom is 
proved to the contrary. Harigir Kisangir Gosavi v. 
Anand Bharthi Vishnu Bharthi (1), followed. 


laws of 


The question whether the Gosavis of one sect 
will be the heirs of Gosavis of another sect or not 
and the relationship inter se will depend upon the 
proof of custom. 

Where the status of a person as the legal 
sentative of a deceased man is not admitted and 
where the status of the legal representative of the 
deceased will affect the merits of the case, an issue 
must be framed in the suit as regards the status of 
the legal representative go that apart from the 


repre- 
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summary procedure relating to ‘legal representative 
which is adopted for the continuation of the suit, 
the parties may kave sufficient opportunity to 
addice evidence and to rebut in the matter of 
succession in the suititself. 

> Judgment.—Advozate for the appellant 
is heard. Hearing.in the case has been 
advanced at the request of the appellant, 
and the case was put up to-day. Rəspond- 
ent is absent in. spite of the service 


of the summons. Admittedly the 
parties belong to Gosavis. The Guru 
ofthe plaintifi-appeliant had filed the 


Lresent suit alleging that he was the 
heir of his uncle Ram Kishengeer deceased, 
andthe defendant whois the daughter of 
tha mistress of the decease], is not preferen- 
tial heir as against him. It is alleged that 
tha necessity for the institution of the 
suit was that the deceased Ram Kishengeer 
was silhedar of four horses in Vikarul- 
Uara Paigah. After his death, silhedari 
was sanctioned in the name of hia wife 
Gangu Bai, on whose demise the Paigah 
Officiala directed him to Oivil Oourt to 
bring dec!sratory decree. The defendant 
denies the relationship of the plaintiff and 
alleged that her mother’s mother was the 
legally wedded wifeof Ram Kishengeer, 
the dec:ased. It is also contended that 
the plaintiff is not: from Gosavis. It ia 
clear that such a plea has not been ad- 
vanced that the plaintiff does not belong 
to that sect of Gosavis to which the 
defendant's ancestor belonged. Hence the 
plaintiff is not entitled to succession either 
under Hindu Law or by custom. No 
definite and clear statements have been 
made as regards the pedigree. We have 
repeatedly held that the courts should 
apply their minds to the pleadings aad 
consider if any mat‘er required further 
elucidation, This has not been complied 
with in the present case, nor proper issuss 
have been framed. During the pendency 
of the original suit the plaintiff died. The 
persent appellant alleged that he was 
chela and was made plaintiff. At this stage 
it is worthy of note that where the status 
of the appellant as the legal represeatative 
is not admitted and where the status of the 
legal representatiye of the plaintiff wili 
affect the merits of the case, justice 
demands that issue to ba framed in the 
suit itself as regards the status of the 
legal representative.sothatapart from the 
summary procedure relating to legal 
represeatative which is adopted for the 
coatinustion of the suit the parties may 
have sufficient opportunity to adducs 
evidence and to rebut in the matter of 
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Succession in the suit itself. The present 
suit is a case ofsuch nature. At any rate 
the lower Court has decreed the suit after 
taking evidence whic could have been 
limited to the interest of the deceased 
plaintiff. Bat the Appellate Court has held 
that in theopinion of the Court Wangali 
Gosavis cannot bscomsthe heirs or legal 
representativas of Gharbari Gosayis. It ia 
not clear from the judgment whether the 
court arrived at this conclusion from the 
evidence on the record or the point was 
Coasidered to be purely a question of 
Hindu Law. No authorities have been 
referred toin the judgment. Wa are of 
opinion that the judgmont is not in record: 
ance withlaw. Hindu Law ordains that 
Wanaprasthas are governed by the sama 
rules of succession as are applicable to 
Sanyasis. Guru Chelas and Guru Bhais 
become heirs. Thera ean be no prinsiples 
simpler than this. Gosavis are included 
in the category of Wanaprasthas. In 
conformity with th3 times, some in this 
sect have adopted the custom of marriage 
and Gharbari Gosavis form a part of this 
sect. They are governed by the ordinary 
lawa of inheritance under Hindu Law an- 
less Custom is proved to the contrary. Vide 
Harigir Kisangir Gosovi v. Anand Bharthe 
Vishnu 83 Iad. Oas. 343 (I). Tae point 
whether the Gosavis of onesect will be the 
heirs of Gosavis of other sect or not and the 
relationship inter se -will only depend 
upon the proof of custom, The parties 
and the -court balow have not properly 
understood the nature of the case as stated 
above. Hence justica requires that a 
specific issus be framed a3 regarda custom 
and judgment ba pagsed after taking 
evidence from the parties. The court of 
first instance isat liberty to take proper 
steps as regards other matters -noted above, 
So the appeal is allowed, The case is 
remanded to original court for inquiry 
a3 directed above. The costs incurred up- 
till now will follow the result, 
Case remande l, 


(1) 88 Ind. Oas 343; A. I. R. 1995 P G, 197: 
iO) M. W. N. 414; 21 N. L. R. 127; 22 L. W, 355 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 415 of 1430. 

- , March 10, 1932. 
i RANKIN, O. J., AND O. O. Guosn, J. 

Srimati MIRINALINI DASSI—OLAIMANT— 
. < APPELLANT 
versus’ 
HARIHAR DE—REOEIVER AND OTRERS— 

; - RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 21— 
Attachment—Prcperty not included in assets by debtor 
—Claim by debtor's wife—No adjudication into claim 
—Order for attachment—Legality of. 

Where the creditor applied for the attachment of 
a house not included in the schedule of assets filed 
by -the debtor, but.the debtor's wife claimed it as 
her own, and the court ordered attachment before 


any adjudication into the claim made by the 
wife-: 


Held, that the order of attachment should be set 
aside, ; 3 : 

The summary powers conferred on the courts by s. 
21 ofthe Provincial Insolvency Act are intended to 
prevent the debtor from making away with what is 
his property, documents and books of account which 
might be used against him, property that he might 
run away with and take away out ofthe reach of 
the creditors. [p. 73, col. 1.], 


Second Civil Appeal against an order of 
the District Judge, Hooghly, dated the 2nd 
August 1830, 

Messrs. Gopendra Nath Das and Byomkesh 
Bose, for the Appellant. 

Messrs. Bijan Kumar Mukerji and Apur- 
badhan Mukerji, for the Respondents. 


Rankin, C.J —In this case it appears 
that one Sarat Kumar Roy- presented his 
own petition for adjudication in insolvency 
on 25th September, 1429, and that on 
that date the usual order was made to 
admit the petition. On 4th December a 
certain creditor who appéars to have besan 
No. 1 in the list of creditors filed by the 
debtor asked’ the court to appoint an inte- 
vim Receiver. The court did on that day 
appoint an interim Receiver and notice of 
the application was given to the debtor, 
On 3rd January 1930. the same creditor 
applied to the court for an order upon the 
Receiver directing him to gerve notice on 
the tenant at Calcuitea “for paying rent of 
the house tohim” and for certain other 
matters. It may here be explained that 
there was a certain house at. Ohander- 
nagore which the insolvent’s wife claimed 
as her own she having purchased it with 
her own money. There was also a house 
in Oalcutta which was in the occupation of 
a tenant with reference to which, as I 
understand, there wasa claim by the wife 
under a deed of gift from insolvent. But 
from ths beginning the position was that 
these two houses were claimed by the wife, 
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Now the creditor's application that thé 
Receiver should be directed to serve notice 
on the tenant was entirely a harmless ap- 
plication. 

I should have thought that the Receiver 
under his ordinary powers would give. 
notice of any claim—if he thought there 
was any claim—to the tenant aud after; 
that if the tenant paid any rent to -the 
wife he would be under a liability when 
the Receiver established that the prop-.- 
erties belonged to the insolvent to pay... 
the rent over again. The court made. an 
order directing notice to be served upon . 
the tenant not to pay rent to any other . 
person excepting the Receiver. The tenant - 
was not obliged to obey that order at all; - 
merely he was under the risk thatif he 
paid to a wrong person he wotld have to 
psy twice. That being so there was noth- 
ing wrorg with that order even consider- 
ing the fact that the wife had not been 
aparty. The order was merely for giv- 
ing anotice to the tenant such as the 
Receiver might perfectly well issue with- 
out any order from the court. Then the 
matter proceeded and the creditor asked - 
the court for attachment of the house of 
the petitioner for insolvency purchased in 
the benami of his wife. What this proceed- 
ing was supposed to be I confess I did 
not at  firss understand, but it 
has been explained to us that it was 
supposed to have been made under 
8,21, Provincial Insolvency Act. If sol 
can only say that it was an abuse of the 
section, That is a section which gives 
powers to the court which it may exercise 
at the time of admitting the petition and at 
any other time. It may, for instance, 
order the debtor to give security for his 
appearance if he is expected to abscond; 
that might be a reasonable thing to do. 
Inthe same way it may order the attach- 
ment by the actual seizure of the whole or 
any part of the property in the posges- 
sion or under the control of the debtor 
excepting euch things as are exempted 
from execution by the Oivil Procedure 
Code; and the proviso is to the effect that 
an order under cl, (2) is not to be made 
unless the court is satisfied that the 
debtor with intent to defeat or delay his 
creditors or to avoid any process of the 
court has absconded or has failed to dis- 
close or has concealed, destroyed or remov- 
ed any documents likely to be of use to hia 
creditors or any part of his property. To 
apply that provision to the case of- an 
immovable property. where the. court. 
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knows that the property is claimed by 
the wife and that the petitioner and his 
wife are both saying that the property 
does not belong to theinsolvent on the 
mere ground that the insolvent has not 
declared it as an asset is of coursea 
thoroughly unjust and absurd proce- 
dure, 

Theee summary powers are intended to 
prevent the debtor from making away with 
what is his property, documents and books 
of account which might be used against 
him property thathe might run away 
with and take away out of the resch of 
the creditors, Merely because there is a 
dispute between the creditors and the 
insolvent as to whether certain property 
belongs tothe insolvent or his wife, to pass 
an order tô attach a house under s, 24 
is an unreasonable proceeding. Property 
in the possession of the wife and claimed 
by the wife having been attached, the wife 
had only to appear before the learned 
Judge and she was entitled to an order 
cancelling that attachment as a matter 
ofright. The phrase “property in the pos- 
session or under the control of the. debtor” 
was never intended to apply to a house 
claimed by. the wife because the debtor 
and his wife are living together. Now 
this order having been made, the wife on 
29th January 1930 did apply in substance 
to have these proceedings cancelled. As 
regards the Oalcuttz house, apparently 
by some confusion it was thought that the 
order of 3rd January 1930, amounted in 
some way to an attachment of the rent. 
In any case the lady applied and she was 
treated as a person making a claim. It 
appears that she prayed for an inquiry of 
her claim petition by the Receiver and 
though her property had been attached 
in her absence and she wanted the Re- 
ceiver to inquire and find out after all it 
WAS her property she was ordered to 
deposit certain costs before the Receiver 
would begin the inquiry. 

Then the claimant filed her sale-deed 
and the Receiver appears to have made a 
reporton or about 10th June. On 24th 
June the lady applied for an order direct- 
ing the Receiver not to take delivery of 
possession or realize rent of the premises 
mentioned in the petition. The Receiver 
was directed by the learned Judge on the 
27th to proceed to Ualcutta and realize 
the outstanding arrears of rentand apply 
a portion towards necessary repairs. All 
this was done before there was any adju- 
dication as to whether this property be- 
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longed to the insolvent or zot. The tenant 
was ordered to pay the whole of the ar- 
rears by a certain time. What obligation 
the tenant was under to obey that order 
Ido not know. However it appears now 
that the tenant has paid a certain amount 
ofrent to the Receiver and that that 
amountis now in court and the tenant is 
apparently continuing to pay his rent into 
court. Lastly, the claimant asked that 
the investigation of the claim matter by 
the Receiver be stayed and the matter 
be dealt with by the court on evidence. 
By an order of 2nd August, the learned 
Judge declared that the Receiver was 
already in possession of the property and 
the Receiver was directed to continue his 
inquiry into the question of ownership. 
From that order the wife appeals to us. 
In my judgment the proper order is to 
put the matter back into the position from 
which it never cought to have been changed 
in the absence of a proper adjudication 
as to whether the property belongs to the 
insolvent’s estate or not. I propose to set 
aside the order of attachment of 13th 
January 1930; I propose to declare that the 
lady was in possession of the Ohander- 
nagore house and by her tenant of the 
Calcutta house at the time of the insol- 
vency; and I propose to declare further 
that unless and until a creditor or the 
Receiver at his own risk as to costs brings 
a proper motion before the learned Judge 
or a proper suit for a declaration that 
these two houses do not belong to the 
lady but belong to the insolvent, the 
possession which she originally had is not 
to be disturbed. < 

As the tenant of the Oalcutta property 
is paying his rent into court thatar- 
rangement for the present need not be 
interfered with; but unless within six 
weeks from to day a proper motion against 
the lady is filed before the learned Judge 
or other proper proceedings to make a 
claim on behalf of the estate against the 
lady are instituted, then at the end of six 
weeks the lady is to be entitled to receive 
the rent out of court subject to any 
right that the Receiver may have to bring 
a motion to recover the money from her 
upon establishment of title of the insolvent, 
This appeal must succeed with costs aga- 
inst the creditor No. 1; hearing fee three 
gold mohurs. 

C. C. Ghose, J —I agree. 

N fá, Appeal allowed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Oriminal Revision o Penonton No. 163 of 

` 1931 


‘December 8, 1931. 
MrILNE, J. O, AND RUuPOHBAND, A.J. O. 
MOOLCHAND BACHOMAL—Appuiijanr 
Versus 
EMPEROR—Oprpcsite Party. 

Criminal Procedure Code (Act V of 1898), s. 476— 
Complaint filed by Subordinate Judge on direction 
by District Judge—Legality of—Objection to formali- 
ties not being complied with—When to pe T 

of evidence to prove non-compliance—Pre- 
ane B a Code (Act XLV of 1860), s. 468— 
Forged document—Maker of part of document— 
Presence of maker at completion— Whether neces- 
sary. ; . : ; 

irregularity or illegality does not ipso facto 
ante taal or call for interference by an appel- 
late or revisional Court. [p. 75, col. 2.] , 
: There is nothing ineither s 476 or s.476-A, Cr. P} 
O., to warrant the suggestion that where a Sub- 
ordinate Judge has asked for directions from the 
District Judge he becomes functus officio and 
that any - complaint subsequently filed by him 
under 8. 476 is prohibited by the Statute, 
Rajabali Hassanally v. Emperor (3), relied on, Riaul 
Hasan v. Emperor (1), referred to. [ibid. 

Where the accused has „failed to place on record 
‘sufficient material to satisfy the court that the 
preliminaries laid down by 8. 416 had not been 
complied with before the complaint is filed, the 

resumption is that all legal formalities had been 
T oper! complied with. If the accused desires 
D raise at any stage the contention that no finding 
has been recorded under 8.476 or that the finding 
ig nota proper one, it is for him to prove the 
contention in the trial Court. [p. 75, cols. 1 & 2] 
“Under s. 463, Penal Code, not only the maker 
of a forged document but the maker of a part of 
such document is declared to be guilty of forgery 
if he has made such document or any part of it 
with the requisite intent. It is, therefore, immate- 
rial if the person who makes apart of the forged 
document was present or not at the time when the 
forged document was completed R. v. Bingly (4), 
explained. [p. 76, col. 1] are | 
. Oriminal Revision Application against an 
order of the Sessions Judge Hyderabad. 


: Mr. Mulchand G Pahlajani—for the Ap- 


plang M. Lobo, Government Advocate, for 
the Crown. 
à , J. O©.— [Ia this case one Taroma 
Wan vere with tbe intention of filing 
à suit against certain debtors of hie. Hə 
came to Sehwan on 7sh January 1930 and 
consulted cne Mr Ramchand, a Pleader, 
whotold him that his suit was barred; the last 
day for filing thesuit was 5th January but 
5th January was aSunday and the suit should 
have been filed on 6th January. Taromal 
then went to the accused who is certifica- 
ted- writer attached tə the civil Oourt 
and told him the facts. The accused 
then wrote out a plaintand put on it the 
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date 6th-January. Court-fee labels were 
purchaséd and affixed to the plaint, the 
date on the label being 7th January, 
but this was subsequently changed to the 
6th. The accused then with Taromal 
placed the plaint before the Serishtedar of 
the Subordinate Oourt who, finding the 
date 6th January onthe plaint, put 6th 
January on the Court-fee labels and noted 
that the plaint was in proper order, 
Liter on, the seme day the Serishtedar 
discovered that the suit was time-barred 
as the plaint was presented on 7th Jan- 
uary. He therefore corrected the date 6th 
January to the 7th. Notice was issued 
to the plaintiff to show how the suit was 
in time for 30th January 1930. Taromal 
did not appear and his plaint was re- 
jecied. è 

The Subordinate Judge held an inquiry 
in the matter, Notice was issued to 
the accused to ehow cause why he should 
not be prosecuted. The learned Sabordi- 
nate Judge being satisfied that there 
was & case against the accused, filed a 
complaint in the Court of the First Class 
Magistrate. It appears that there has been 
some correspondence’ between the Sub-— 
Judge and the District Judge: who order- 
ed the dicmiseal of the accused and di- 
rected the Subordinate Judge to take 
further action against the accused accord- 
ing to law. The accused wasconvitted by 
the trial Court under s. 193, Indian Penal 
Oode and sentenced to pay a fine of Rs. 
200 and to be imprisoned till the rising 
of the court. He was also convicted 
under s. 165, Indian Penal Oode, and 
centenced to pay a fine of Rs. 200or iù 
default to suffer rigorous imprisonment 
for three months The first Appellate Court ` 
upset the conviction and sentence in 
respect of alteration of the date on the 
stamp labels. He held that there was no 
evidence for holding that the appellant al- - 
tered the date from 7th to 6th on the 
stamp labels. He also set aside the con- 
viction and sentence under s. 193, Indian 
Penal Oode, The conviction and sentence 
under 8. 465 were confirmed. 

On revision the applicant has contended 
that the complaint was not properly filed 
by the Subordinate Judge, The com- 
plaint filed is not his. This complaint 
waich he filedwas filed under the order of 
the District Judge; he had not applied his 
mind to the matter, nor had he come to 
the conclusion required by sub-s, 476 (1), 
Oriminal Procedure Oode before filing the 
complaint, Bat it does not appear that the 
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order of the District Judge -conveyed 
any Other directions to the Subordinate 
Judga than thst be should proceed accord- 
iag to law; that is to say, ifths Sabordinate 
Judge were of opinioi thst the conditions 
required by the sub-section mentioned were 
satisfied, he should file a complaint in 
accordanca with ths provisions of that 
reciion. There ia absolutely no ground for 
holding that the Subordinate Judge had 
not come to the conclusion thas it was in 
the interests of jastica that the offence 
alleged should be inquired into or that 
when ha filed the complaint under that 
sub-section he was not acting in accord- 
ance with his own conclusion but in ac- 
cordance with an order issued to him 
from a superior officar, Tae applicant 
relies on Rizul Hasan v. Emperor (|), but 
there is absolutely nothing on the record 
to show that the complaint in the present 
case had bsen suggested by the District 
Judge. The naxt conteation is that the 
Sabordinate Judge did not record a find- 
ing as required e, 416 (-) It appears that 
this question was raisea in argumeat by 
the applicant ia the trial Oourt. The 
referance to this argument is: 

“The further contention of the defence is that 
the order of the Sub-Judge recording reasons for 
filing the prosecution had not been exhibited in the 


case, hence the prosecution was bad and the accused 
ought to be acquitted.” 


Toe contention of the applicant is not 
that no sucù order was made or thatthe 
order was not proper; his contention, is 
that the order should have been exhibited 
jo order to show that the provisions of 
sub-s. (l) had besn -complied with. Bat 
there is absolutely nothing to show that 
when a complaint is filed under the prov- 
isions of that sub-section, any document 
other than the complaint itself is to be 
sent to the court. Ths presumption ia 
that all legal formalities had been proper- 
ly complied with and if the applicant 
desired to raise at any stage the conten- 
tion that no finding had been recorded 
under a. 47630r that the fiading was not 
& proper one, it was for hin to prove 
that contention in the trial Court. 

The applicant raises certain other con- 
tentions, perhaps not very seriously, that 
on the fects as held by the trial Oourt 
and first Appellate Court the offense of 
forgery has not been committed. . He 
‘relies on the matter of the petition of 
Empress v. Riasat Alt (2) for the proposi- 


+- (1) 4 Ind. Oas. 260; 10 Or. L, J. 525. 
(2)7 0, 352; 8 O. L. R, 572. 
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tion that a document is only made when 
it is completed. But in the present care 
the plaint was duly signed by the plaint- 
iff and it is not disputed at this stage 
that the applicant did write the portion 
of the plaint containing the false date. 
It has also been contended that there was 
no intention to commit fraud. The inten- 
tion is clear from the facts of the case. 
If the plaintiff had succeeded in having 
his plaint filed as if it had been a plaint 
dated and filed on 6th January, that inten- 
tion would have been effected. I sea no 
resson, therefore, to interfere in these 
proceedings and dismiss the application. 

Rupehand, A. d. ©.—TI concur. 

With regard to the first point raised 
by the learned Pleader, it would appear 
that after the complaint under s. 476 was 
filed against the accused, he came in re- 
vision to this court to have the prcceed- 
iogs inatituted against him quashed, but 
failed. Under the circumstances it is now 
too late for him to re-agitate the same. 
point, It would also appear that the ac- 
cased has failed to place on the record 
of this case sufficient material to satisfy 
the court that the preliminaries laid down 
by 8. 476 had not been complied with by 
the learned Subordinate Judge before 
filing the complaint. In the absence of 
such evidence it cannot be presumed that 
the learned Subordinate Judge had not 
applied his mind to the case and that in 
filing the complaint he merely carried out 
the orders of his superior cffiser. Lastly 
as pointed out in the case of Rajabali 
Hassinally v. Emperor (3) every irregular- 
ity does not ipso facto vitiate a trial or call 
for the exercise of the powers of inter- 
ference by an appellate or revisional Court, 
There is nothing either 8.476 or s. 476-A 
to warrant the suggestion that where a 
Subordinate Judge has asked for direc. 
tions from the District Judge he becomes 
functus oficio and that any complaint 
subsequently filed by him under s. 474 
is prohibited by the Statute. 

With regard to the charge of forgery 
again, it would appear that there is ro 
substance in the argument advanced be- 
fore us, It ia argued that as the forgery 
was cot complete until the plaintiff had 
pat his eignature to the plaint, the ac- 
cused should have been charged with 
abstment of the offence, But as accord. 


ing to the evidence he was present 
(3) 130 Ind. Cas.442; A. I. R. 1930 Sind 315; 
(1920) Or, Oas. 1147; 24 S. L. R. 446; 32 Or, L. J. 
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throughout, he must, in of view the pro: 
visions of s. 114, Indian Penal Code be 
deemed to have committed the offence. 
But that is not all.. Under s. . 463, 
Indian Penal Code, not only the maker 
of a forged document but the maker 
of a part of such document is de- 
clared to be guilty of forgery if he has 
made such document or any part of it 
with the requisite intent. It is, therefore, 
immaterial if the person who makes a part 
of the forged document was present or 
not atthe time when the forged document 
was completed, see R. v. Bingly (4), and the 
note in Archibold on Orimisal Pleadings 
and Practice, Edition of 1922, p. 837.. The 
accused has, therefore, been rightly con- 
victed of the offence of forgery. 

I might also add that the reasons given 
by the learned Sassions Judge in acquit- 
ting the accused on the charge under s. 193, 
Indian Penal Code do not appear to me to be 
sound. The object of presenting the plaint 
was to induce the Judge to issue sum- 
mons to the defendant and if the defendant 
had not detected the fraud which was in- 
tended to be perpetrated upon the court 
and had not raised the point of limita- 
tion or given evidence to prove that the 
plaint was not actually presented on the 
sixth but the seventh, the plaintiff would 
have succeeded in getting a decree for a 
claim which was barred by limitation. 
We are not concerned with the question 
whether in addition to. the accused there 
were other persons concerned in the crime, or 
with the question that no decree would have 
been passed if the defendant had appeared 
and proved that the plaint was presented 
on tke seventh and not on sixth, Ag 
there is no appeal against the order of 
acquittal on that charge it is not neces- 
sary to develop this point further, 

N./A. Application dismissed, 

(4) (1821) R. & R, 446. 


CALCUTTA HIGH COURT. 
Application in Original Civil Suit N 0. 
2401 of 1930. 
March 21, 1932, 
Loer WILLIANG, J, 
DAULATRAJ—Puaintive 


versus 
Pees TARAN QHOSE— DEFENDANT 
osts—interlocutory proceedings—Taxation of costs 
Whether can be allowed before termination of a te 
Calcutta High Court Rules (Original Side), Chap. 
XXXVI, cl. 20—Execution after final determination 
of suit—Practice, 
According to the English practice in the King's 
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the Common 
always prevailed 
termination 


Bench Division, as inherited froh 
Law Division, the practice has 
of having no taxation of costs till the 
of the action, but this practice does not apply in 
the court of appeal and does not prevent taxation 
of costs allowed by the Court of Appeal. Kedarnath 
Bhutra v.Johormull Bhutra (1) and Phillips v. 
Phillips (2), referred to. i | 

Under the rules of the Oalcutta High Court 
(Original Side), a person to whom costs are awarded 
by the trial Court in interlocutory matters has a 
choice between proceeding with taxation and execu- 
tion ab once and leaving both taxation and execu« 
tion until after the final determination of the stit. 
As the latter course is moré equitable, it should ba. 
followed where there are no directions to the con- 
trary. , 

Costs in a suit ought to be set off between the- 
parties, and it is wrong that either a plaintiff or 4 
defendant, who may be aman of straw, should be 
paid costs upon interlocutory applications, and 
should execute orders for costs forthwith made 
upon interlocutory applications, when if may be that 
the party will lose the suit in the end, and it will 
be found that he has nothing with which to meet - 
the final order for costs which may be made against. 

im. : 
Mr. S. C. Ghose, for the Plaintiff. f 

Mr. 8. B. Sinha, for Mr. N. C. Chatterji, 
for the Defendant. 

Order.—This is an application on be- 
half of the plaintiff for an order that the 
execution of certain orders, dated 16th 
July and 10th September, 1931, for costs be 
stayed until the disposal of the suit. These 
were interlocutory orders. Mistakes in pro- 
cedure had been made by the plaintiff, 
and he was ordered to pay the costs of 


the applications necessitated by his mis- 
takes, 
I have no doubt that according to the 


English practice in the King’s Bench Divi- 
sion, as inherited from the Common Law 
Division, the practice has always prevail- 
ed of having no taxation of costs till the 
termination of the action. This practice 
did not apply in the Oourt of Appeal. I have 
already dealt with the point in the case of 
Kedarnath Bhutrav, Johormull Bhutra (1). 
To the Cecisicns cited in that judgment I 
would add the case of Phillips v. Phillips 
(2). In this case it was asserted by Ooun- 
sel that such was the practice in the Oom- 
mon Law Divisions, and this was not dis- 
cented from either by the other side or by 
the court. In Chap. XXXVI, cl. 20 of our 
Rules itis provided that within, three 
months from the date of the signing of the 
decree or order awarding ccsts, the party 
claiming shall leave inthe Taxing Office 
an office copy of the decree or order and 
lodge a bill with the vouchers and signatur- 
es of Couneel. 

(1) 126 Ind. Cas. 404; A. I. R.1930 Cal. 465; 57 O. 
496; Ind. Rul. (1930) Cal, 724, ` 

(2) (1895) 5 Q. B. D, 60, 


1933 


There is a proviso to the clause stating 
that where the cats of an interlocutory ap- 
plication or hearing has been awarded and 
have not been previously taxed or paid 
they may beincluded in the bill for the 
whole case. It is clear therefore that accord- 
ing te our practice a person to whom such 
eca have been awarded has a choice bet- 
ween proceeding with taxation and execu- 
tion at onceand leaving both taxation and 
execution until after the final determina: 
tion of the suit. In my view, it is convenie- 
nt that some settled rule of practics should 
be laid down, and I propose to adhere to 
the rule laid down by mein the case to 
which I have referred. Oosts inthe suit 
ought to be set off between the parties and 
in my opinion, it is wrong that either a 
plaintiff or a defendant, who may be a man 
of straw, should be paid costs upon inter- 
locutory applications and should execute 
orders for costs forthwith made upon in- 
terlocutory applications, when it may be 


that the party will lose the suit in the 
end, andit will be found that he has 
nothing with whichto meet the final 


order for costs which may be made against 


im, 

I wish therefore to ask the offics of this 
court to note that when any interlocutory 
orders in suits are made by me they are 
not to be taxed or executed before the 
final determination of the suit unless a 
special direction is given to that effect. 
In my opinion, except in special ‘casee, 
there cught to be only one taxation ina 
suit, This matter comes before me upon 
an application for an injanction, which 
is a matter of discretion and therefore 
apart from the question as to what is the 
correct rule, I hava power to make the 
order and upon the facts of this case, I 
think it cught to be made. 

. Costs will be costsin the cause. 
N fA. Order accordingly, 


— am 


TRAVANCORE HIGH COURT. 
A. S, No. 116 of 1107. 
November 3, 1932, 

VENKATA Rao ARD P. K, NAYANA 

PILLAI Jd. 

NARAYANAN VASUDEVAN 
ELAYATHU-—DE£0-EE HCLDER— 
APPELLANT 
versus 
GRIGORI VINJERIA AND anorHEg— 
DEFRNDArT3I— RE:PONDENT?. 
_Tpatantórë Civil Procedure Code>Section 109, 0. 
AAI, t. 2—Payment by surety out of Court before 
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application to execute decree against surety—Uncer- 
tified payments, if can be pleaded by surety—Pay- 
ment into Court by surety before notice to pay—Inte- 
reat, if payable on such amounts, 

Where a surety fora judgment-debtor paid a part 
of the decree amount to the decree-holder out of Court 
before the application to execute the decree against 
him was filed: 

“< Held, that the surety had not become a judgment- 
debtor on the date of payment and hence O. XXI,r.2, 
would not debar him from pleading an uncertified 
payment. Noor Mahomed Lallan v. Dhaniram (1), 
Ram Kishen v. Lalta Singh (2), Ramanathan Pillai v. 
Doraiswami Aiyangar (3), Rajani Kumar Sial v, 
The Mahalukmi Bank Lid. (4), referred to, 

Payments into Court by a surety in conformity with 
the agreement between parties before notice to the 
surety under s. 109, Civil Procedure Oode, in a 
case where the surety’s liability to pay arises only on 
notice to him under s. 109, should not be charged with 
any interest. Ramaswami Iyer v. Krishnan Embran 
(6), Phanuel v. Ismail (7), referred to. The Rangpore 
Ravot Bank Ltd. v. Heseb-ud-din (5), distinguished. 


Appeal from an order in execution of the 
decree in O. 8. No. 841 of 1098, Parur 
Munsit’s Court, 

Mr. G. Rama Iyer, for the Appellant. 

Mr, K. S. Narayana Iyer, for the Res- 
pondent, 

Judgment —This is an appeal by the 
decree-holder from an order in execution. 
To the execution application dated 23- 
3-1106 put in by the decree-holder 
for execution against the surety of the 
judgment-debtor, the surety raised certain 
objections by a petition, dated 26.5- 
1106. The surety pleaded a payment of 
Rs, 40 to the decree holder's Vakil by 
Aanchal money-order on 7-2-1105 and also 
the following psymentsinto Court towards 
the decree debt, 

. Rs. 50 on 22 4-1105. 
Rs. 40 on 10-10-1105, 
Rs. 40 on 17-1-1106. 
Rs. 20 on 28-3-1106. 
. Rs. 20 on 15-4-1106. 

He contended that he was entitled to 
credit for the above payments and that tke 
decree-holder was not entitled to charge 
interest on the respective items from the 
dates of payment. The decree-holder dis- 
puted the payment to his Vakil, but ad- 
mitted the payments into court which he 
said he was prepared to credit towards the 
decree, but without interest since no 
notice of the depcsits was given to him ag 
and when they were made, The learned 
Munsif found asa fact that Re. 40 was cent 
by the surety to the decree-holder’s Vakil 
by Anchal money-order, and uphelde tke 
objections raised by the surety. Bence 
this appeal by the decree-holder. , 

The remittance of Rs. 40 to the decree- 
holder's Vakil, who died unfortunately 
before the present controversy, is well- 


gn 99 NE 
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established andis not disputed in appea'. 
What is contended in regard to it is that it 
cannot be taken into account in execution, 
since the payment was not certified to the 
Execution Court within the time limited by 
law, Under Art. 160 of the Limitation 
Regulation, time fixed for certifying pay- 
ment outof court is £0 daye. Under the 
Civil Frocedura Oode, O. XXI, r. 2 speaks 
only of applications by judgment-debtors 
in order to certify payments out of court. 
The expres3ion ‘judgment debtor’ as 
defined in the Oode means a person 
against whom a decree is passed or an 
order capable cf execution is made. A 
surety in execution is not a person against 
whom a decree has been passed, Execu- 
tion against such a surety can be taken 
out only onan order after notice to him 
unders. 109, Civil Procedure Oode. It has 
been held in Noor Mahomed Lalian v. 
Dhaniram (1), that a surety is not debarred 
from relying on an uncertified payment by 
anything contained in O. XXI,r.2. That 
decision goes on to say that a court pro- 
ceeding against a surety is not strictly 
speaking a court executing a4 decree. 
However the Allahabad High Oourt holds 
that a surety becomes a judgment-debtor 
when steps are taken against him under 
s. 109 (British Indian 145): Ram Kishen 
v, Lalta Singh (2). In Ramanathan Pillai 
v. Doraiswami Aiyangar (3), it is said that 
a surety isa party tothe suit only for the 
limited purpose of appeal provided in s, 
109. It may be that a surety would be 
barred where a judgment-debtor is barred 
from pleading an uncertified payment 
under O. XXI, r.2as held in Rajani Kumar 
Seal v. The Mahalukmi Bank Ltd. (4). That 
isnot the case here. Here the payment of 
Rs: 40 to the Vakil was before the appli- 
cation dated 23-3-1108 to execute 
the decree against the surety. lo any 
view the surety had not become a judg- 
ment-debtor at the date of payment and, 
therefore, O. XXI, r.2 does not stand in 
his way to plead an uncertified payment. 
The next question is about interest. The 
learned Vakil for the appellant contended 
.on the strength ofthe ruling in The Rang- 
pore Rayot Bank Ltd. v. Hesabuddin (9), 
tnat a payment into court unaccompanied 


(1) 96 Ind, Cas. 234; A. I. R. 1926 Sind 105, 

(2) 112 Ind, Oas, 534; A I. R. 1928 All. 527; 26 A. 
L. 391160. ; 

(3) 55 Ind. Uas. 363; 43 M. 325; 38 M. L, J. 65; 11 
L. W. 45; (1920) M. W. N. 114; 27 M. L T, 207. 

(4) 139 Ind. Oas. 902; A. I. R. 1932 Oal. 729; 360. 
W. N. 663; Ind Rul. (1932) Oal. 682; 59 O. 1354. 
- (5)135 Ind, Cas, 799; 35 O. W. N. $544; A. I. R, 1932 
Oal. 111; Ind. Rul. (1932) Oal, 159, 
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by avy notice to the judgment-debtor would 
not etop the iunning of interest, The 
view taken by this Oourt in Ramaswami 
Iyen v. Krishnan Embran (6), followed in 
Phanuel v, Ismail (7) is somewhat different. 
No doubt O. XXI, r. 1, sub-r. (2) provides 
for notice to the decree-bolder when pay- 
mert is made into court. But who is to 
give the notice? Rule 22], in the Civil 
Ccurts’ Guide provides that a person!paying 
money into court in satisfaction of a decree 
shal}, when doing so, deposit in court the 
precees fees neceseary for giving notice of 
euch payment to the judgment-debtor, 
That shows that the person who makes ths 
payment need only psy the process fees in 
additicn, the duty of giving the notice 
being on the part of the court. Suppose 
the process fees were also patd but no 
notice was given. Even then according to 
the Calcutta view, the decree-holder would 
be entitled to interest. That would indeed 
be hard, since it would be asking the judg: 
ment-debtor to ‘suffer for no fault of his, 
Where no process fees are paid, the corri 
may call for the same and in case of default 
the judgment debtor may be made to 
suffer. The matter need not be pursued 
any further since in this case we are deal- 
ing wilh a surety whose liability to pay- 
arises only on notice to him under s. 109. 
The psyrents into court in the present 
inetance were befcre any such notice to 
the surety. The surety bond in this case is 
a part of the compromise petition, dated 
7-9-1112, between the parties provid- 
ing for payment into court asa mode of 
satisfying the decree. Naturally payments 
into court by the surety have been in con- 
formily with the agreement between par- 
ties. It is only proper tkat interest should 
cease on the amcunts paid in. In that 
view, there isno reason to interfere with 
the order of tha learned Munsif. 


Thus on the whole, the appeal faile, and 


is hereby dismissed with coste. Vakil's 
fee Re, (10) Ter. 
N. Apreal dismissed, 
(6) 12T. L 5.8. i 
(7) 21 T. Ly J.111;47 T. L. R. 144. 
~ Tr, NO 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 412 of 193). 


and 
Oivil Rule Nc. 1246 (M) of 1431. 
June 9, 1932. 

Gusa AND M. O. Guoss, JJ. 
MANO MOHAN NEOGY-— ArPrLLANT 
VETSUS 
SURENDRA KUMAR RAY 
OHOWDHURY AND orHass— 
RESPONDENT3, 

Civil Procedure Code (Act V of 1908), O. XLIII, 
r. 1 (3)—Receiver—Order removing Receiver—Whether 
appealable by Receiver himself. 

‘A Receiver cannot appeal from an order removing 
him from his office, though the order can be appealed 
from by the parties to the suit. Sripati v. Bibhut 
Bhusan (1) referred to. 


Civil Appeal against original order 
of the Sub-Judge, Fist Olass, Dacca, dated 
the 14th September, 1931. 

Messrs. Gunada Charan Sen and Asita 
Ranjan Ghose—for the Appellant. 

Messrs, S.C. Basak, Bankim Chandra 
Banerji, Rajendra Chandra Guha, Bansirt 
Lal Sarkar and Mahendra Kumar Ghose for 
the Respondents. 

Guha, d.—The plaintiffs-respondents 
in this appeal inetituted a suit in the first 
Court of the Subordinate Judge at Dacca, 
Suit No. 263 of 1924, for dissolution of part- 
- nership and for accounts, for partition of 

immovable properties, as also for ancillary 
and incidental trelicfs. There was prayer 
for appointment of a Receiver in the euit. A 
preliminary decree was passed in the suit, 
and two persons were appointed joint Re- 
ceivers, by an order dated 3rd September, 
- 1922, The Receivers so appointed took posses- 
sion of the properties in suit, and were in 
charge of the management of the same. On 
15th May 1931, defendants Nos, 5 to 21 made: 
an application for removal of the joint 
Receivers appointed by the Court, and for 
the appointment of a competent and efficient 
Receiver or manager, on a modest scale of re- 
muveration or on a fixed salary, so as to reduce 
the cost of management, and effect economy. 
It appears that the Pleaders appearing on 
behalf of the plaintiffs and defendante, other 
than defendants Nos. 5 to 2] the applicants 
for removal of the joint Recsivers, stated 
before the Court below that their clients had 
no objection to any curtailment of costs 
if that could be effected without impair- 
ing efficiency in the managsment of the 
properties, The paities to the suit re- 
presented by their Pleaders were heard by 
tie learned Subordinate Judge in the 
matter of the removal of Receivers, and on 
14th September, 193], an order was passed 
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directing that Babu Ban Behari Saha, one 
of the joict Receivers, do provisionally work 
as the sole Receiver from October 1931, 
and that the other Receiver Rai Manmohan 
Neogy Bahadur be removed. The Receiver 
so removed by the order of the learned 
Subordinate Judge has appealed to this 
Cours. 

“ To this appeal, so pre’erred by the Re- 
ceiver removed by the orderof the Oourt, 
2 preliminary objection was taken, on behalf 
of defendants Nos. 5 to 21, respondents in 
the appeal. It was urged that the appeal 
was not maintainable: the order of removal 
of the Receiver passed by the Subor- 
dinante Judge on 14thSeptember 1931, 
was not an appealable order under the law 
regard being had to the provisions, contain- 
ed ins. 104, r. 1, sub r. (+), O XLII, Oivil 
Procedure Vode. It gwas further contended, 
by the learned Advocate for defendants Nos. 
5 to 21, respondents, that inasmuch as nore 
of the parties to the suit had appealed, 
the order cf removal of one of the joins 
Receivers could not be challenged by the 
Receiver so removed; the Receiver himself 
had no right of appeal under the law, 
from the order as it stood. It has been 
strenuously contended on behalf of the 
appellant, that tho preliminary objection 
directed against the maintainability of 
the Appeal, could not be given effect to; 
it was urged that none of the grounds upon 
which the objection was formulated was 
sustainable in law. The first question that 
requires consideration is whether the order 
of removal of a Receiver was appealable 
as such, irrespestive of the position whe- 
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ther the Receiver has the right to appeal 


against any order made underr, l, O. 
XL which will presently be examined, 
The order appointing a Receiver of any 
property under T. 1, O. XL, Civil Procedure 
Code isan appealable order; order ofremoval 
hasnot been made appeslable by any express 
provision, contained in the Oode. The 
power of a Court to remove or discharge 
a Receiver whom ithas appointed may 
however be regarded as well established, 
and that power may ba exercised at any 
stage. The power of removal must of 
necessity bə treated to be an adjunct 
to the power of appointment, a power 
incident to and following from the power 
of appcintment. The authority to calla 
Racsiver into being necessarily implies the 
authority to terminate his functions, In 
this view of the matter, it may be held in 
favour of the appellant before us that the 
order of removal passed by the Subordinaie 
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isan appealable order. This would 
aa ean es with the decision of this 
court in the case of Sripati v. Bibhuti Bhu- 
san (1), in which it was held, by special 
reference to the provisions of the General 
Clauses Act, that if the right of appeal 
was given against appointment, it was 
given also against the removal of a Receiv- 
me next question is the one that relates 
to the Receiver’s right to appeal against an 
order of removal passed. by the court ap- 
pointing him. The Receiver has under the 
law, the right to appeal when any order is 
made by the Oode, under r. 4,0. XL of 
the Code, The express provisions so made, 
conferring the right of appeal co far asa 
Receiver was concerned, limits the general 
right to appeal in any of tke other matters 
mentioned in r. 1, O. XL, including an 
order of removal of a Receiver, by implica- 
tion, It is inconceivable that the Legislature 
intended that 8 Receiver should have the 
right of appeal from any and every order 
passed by the court appointing him, seeing 
that the express provision contained in the 
Civil Procedure Code limits the rights of 
appeal by a Receiver to the only case where 
there is a direction for the attachment of 
his property. The parties to the litigation 
had undoubtedly the right of appeal, if 
they were agerieved by any order passed 
by the court under r. 1, O. XL, of the Oode, 
The view expressed above which follows 
the plain reading of the provisions of the 
Code of Civil Procedure, bearing upon the 
question under consideration, is amply sup- 
ported by authority of decisions of courta 
in England. According to the English 
practice, a summons or notice of motion for 
the discharge of a Receiver, should be serv- 
ed on all the parties and the Receiver; but 
a Receiver is not generally entitled to ap- 
pear at the hearing of the application: see 
Kerr on Receivers, Edn. 8, page 344, and 
the cases referred to there, So far as de- 
cisions by courts in America are concerned, 
based upon general principles, the views 
are very well pronounced, and we have no 
hesitation in accepting the same, A Re- 
ceiver, according to decisions by American 
Courts, should not be heard on motion to 
vacate his. appointment; he is not a party 
in interest, and has no standing to oppose 
the motion, He cannot interfere in ques- 
tions affecting rights of parties and the 
disposition of the property in his hands; 
the Receiver is not an agent or representa- 
D 92 Ind, Oas, 940; A.I, R. 1926 Oal, 593; 53 O, 
gl, 
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live of the parties to the litigation, So far 
asthe right of appeal is concerned, the 
decisions by American Courts indicate that 
a Receiver cannot properly appeal from an 
order of the court discharging him from 
the trust; the right to discharge him rests 
with the court at any stage of the controv- 
ersy; and from the exercise of this right 
the Receiver cannot appeal The court in : 
the exercise of the discretion may make 
any order discharging or removing a Re-. 
ceiver for the proper care and management 
of the property in the court's custody; and 
the Receiver, an officer of the court, should 
not be allowed by an sppeal, to interfere 
with such an order: see High on Receivers 
(Edn. 4, pages 31%, 975, 982 and 897), In 
the case before us itis for the purpose of 
effecting the economy consonant with 
efficient administration of the property in 
suit, that the court ‘has directed the removal 
of one of the joint Receivere; and it is pre- 
eminently a case where the rules of general 
application, to which reference has been 
made above, in the matter of right of the 
Receiver when a question of his removal 
or discharge by the cours arises, are ap: 
plicable. We have, therefore, come to the 
conclusion that upon the provisions con- 
tained in the Oode of Oivil Procadure and 
also upon principles of general application,- 
the appeal by the Receiver, as preferred. 
to this court, cannot lie, from the order 
by the learned Subordinate Judge, The 
preliminary objection raised on behalf of 
defendants Nos, 5 to 21, respondents, relat- 
10g tothe maintainability of this appeal 
should, in our judgment, be allowed to pre- 
vail, and the appeal must be dismissed, 
We direct accordingly. 

Rule No. 1246 (M) of 1931 is discharged. 
The parties are to bear their own costs in 
the appeal and the Rule. 

M. C. Ghose, J.—I agree. 

N/a. Appeal dismissed 
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RANGOON HIGH COURT. 
Oivil Revision Application No. 56 
of 1942, 
June 23, 1932, 
Brown AND Mossy, JJ. 
U BA- PE AND ANOTHER—APPLIOANT3 
Versus 


U BA SHWE AND 0TAERS—RRSPONDENIS, 

Electoral Rules—Mandalay Municipality —Enquiry 
by District Judge—District Judge acting as persona 
designata—Opinion of District Judge—Revision to 
High Court, if lies~-Civil Procedure Code (Act -V-of 
1908), 3, 115, : i 
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of movable property. the decree-holder's 
right was not to take steps to sell it, 
but to enforce the lien which alone he has 
on the movable property by obtaining a 
decree for money in a subsequent suit 
and as the procedure which the decree- 
holder has resorted to was unwarranted in 
law, he dismissed fhis application. In ap- 
peal the learned Subordinate Judge set 
“aside the order of the District Munsif and 
ordered execution to proceed. 

In this Second Appeal Mr. Lakehmanna 
has again emphasised the point on which 
the decision of the District Munsif is 
based, 1.2¢,, his contention is that without 
obtaining a separate personal decree no 
execution can be proceeded with 
against the movable propsrty. What he 
states is that a separate suit should ba 
instituted and it is only after obtaining 
a decree for money that any execution 
can be taken. In my opinion thie conten- 
tion cannot be accepted. Once a decres 
for sale of property has beea passed, the 
distinction that part of the mortgage 
property is movable and part is immovable 
is altogether effaced. There is a decree 
for sale of the mortgage property including 
the movable as well as the immovable 
property and as the decree gives the 
decree-holder the right to sell, I think 
without resorting to a separate suit the 
mortgage property can be brought to sale. 
Otherwise the position will lead to this 
complication. Having once obtained a decree 
for the sale of the property, movable though 
it may be, he cannot execute that decree 
. unless he obtains another decree in respect 
of the same property. A suit for the 
sane relief in those circumstances cannot 
iə, 

There is no direct authority on this point 
in any decision of the High Court but a 
decision in Mahamaya Debi v. Haridas 
Haldar (1) lends support to the conclusion 
arrived at by the Appellate Oourt. Taere, 
there was a mortgage of intangible property 
and a decree for foreclosure was passed, 
The learned Judges held that such a 
decree could be passed and executed, 
Relying on that decision the learned 
commentator Sir D. F. Mulla in his Civil 
Procadure Oode says : 

“A mortgagee of chattels is entitled to -foreclosure 
quite as much as a mortgagee of immovable property.” 

If a mortgagee of chattels is entitled for 
foreclosure quite as muchas a mortgagee 
of immoveble property, I do not see any 
(1) a ne Oas. 400; 42 O. 455; 19 O. W. N. 208; 20 


141-13 & 14 
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reason why a mortgagee of movable 
property is not entitled to right of sale 
guite as much asa mortgagee of immovable 
property. 

Ta this case there is a further diffiiculty. 
The present appellant was a party to the 
decree in the mortgage suit. Even assum- 
ing as is argued on his behalf that there 
was only a lien declared by the decree 
as regards the movable property, still being 
a party to the decree, hie rights can only 
be subject to this lien and he cannot be 
heard slow to gay that his rights should 
be recognized first; and thet the 
Tights of the decree-holder in the mort- 
gaga suit should be recognised only 
late-. : 

In these circumstances I think the order 
of the lower Oourt is right and this 
Civil Miscellanesus Second Appeal is 
dismissed with costs. 

N.K/4, Appeal dismissed, 


—_—_— 


PESHAWAR JUDICIAL COM- 
MISSiONER’S COURT. 
Oivil Revision Petition No. 22 of 1433, 
January 24,1933. 

Frisia, J. O AND Saapuppin, A, J. O. 
Musammat JAHAN WAR SULTAN 
AND ANOTHE&—APPHLLANTS 


versus 
Haji SAFDAR AL! KHAN AND ANOTHER 
—RESPONDENTS, 

Provincial Insolvency Act (V of 1980), 8s. 4, 58, 
54—Fraudulent transfer more than twoyears old— 
Power of Insolvency Court to set aside such transfer 
—S. 4, scope of, 

Under s, 4 an Insolvency Court can declare a 
transfer to be void, even though if was more than 
two years old on the date of adjudication. 
Amjad Ali v. Nand Lal Tandon (1), not followed. 
Abdul Hassan Khan v. Rajbix Prasad. (2), Hinga ` 
Lal vy. Jowahir Prasad (3), Anwar Khan v. Mohamad 
Khan (4), Kechu Mahomed Asam Tharagar vy, 
Sankaralinga Mudaliar (5), fool Kumani Dasi v. 
Khirod Chandra Das Gupta (6), Radha Krishna 
Thakur v, Oficial Receiver (7), Biseswar Chowdhuri 
v. Kanhai Singh (8)and Ram Ratan Singh v. Hari 
(9), referred to. [p. 99, col. 1.] 

O.vil Revision Petition from an order 


of the Additional Judge, Peshawar, dated 


the lst August, 1932, reversing that 
of the Senior Sub Judge, Peshawar, dated 
the 2ad April, 1932. oS 

‘Kezi Mir Ahmad Khan, K. 8.,“for the 
Appellant, ° 
- Mr.S. Raja Singh, for the Respond- 
ent, 


Judgment —This isa further appeal 
against the orderofthe Additional Judge 
Peshawar, whereby the order of Senior Sub- 
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Judge, refusing to exercise jurisdiction 
under s. 4 of the Insolvency Act, was set 
aside and he was directed toreadmit the 
petition and hear it on the merits. The 
transaction, which is the subject-matter of 
the proceedings, was a transfer by an in- 
solvent, Umar Bakhsh, in favour of his 
wife and son, appellants before us, and it 
was more than 2 searsold at the time cf 
adjudication, The Receiver refused to 
take any steps to get this tranefer eet aside 
or declared void on the ground that it did 
not come under es. 53 and 540f the In- 
solvency Act, The creditor Heji Safdar 
Ali, was, therefore, forced to take up there 
proceedings. 

A preliminary objection is taken before 
us that no further appeal lies to this court 
inasmuch as there bas not been any decis- 
ion yet given under s. 4 of the Insolvency 
Act. This objection is perfectly) well- 


founded, but as tLe question raised in. 


appeal isune of juriedictiop, we have no 
hesitation in converting the appeal into 
a revision petition. 

The argument addressed to us by learn- 
ed Counsel for appellant is that e. 4 of the 
Insolvency Act definitely lays down that 
jurisdiction is to be exercised under it 
subject to the other provisions of the Act. Ft 
is pointed out that as there are provisions 
directing annulment of thetrensfer, name- 
ly, ss. 53 and 54, application for declaring a 
tranefer to be void or asking for it to be 
annulled cannot be brought within the pur- 
view of s. 4,and if atraņefer is more than 
2 years old, the insolvency court has abeo- 
lately no jurisdiction in the matter. The 
only authority in support of this view re- 
lied upon before us isof the Oudh Ohief 
Court reported as Amjad Ali v. Nand Lal 
Tandon 123 Ind. Cas. 217 (1) but it must 
be noted that the weight ofthis authority 
is considerably reduced by a subsequent 
pronouncement by thesame court report- 
edin Abdul Hassan Khan v. Rajbir Prasad 
(2). Inthelatter ruling Pullan, J, ex- 
plained the decision in the former case 
Amjad ‘Ali v. Nand Lal Tandon 
(2) in these words:— 
` “Our ruling, however, must be confined to cases 
“where there has been a transfer and it has no 
application, :asheld by Sen,J., in the Full Bench 
decision to which we have referred, where the 
transfer was intended to be inoperative from the 


b&ginning and the insolvent had remained in pos- 
session of the property.” 


(1) 123 Ind. Cas, 217; Ind. Rul. (1930) Oudh 169; 
7 O. W.N.377; A. I. R, 1930 Oudh 314; 5 Luck. 


742, 
(2) 131 Ind. Cas. 433; A. I. R. 1931 Oudh 124; 8 
Q. W. N. 147; Ind. Rul, (1931) Oudh 193, 
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Even if we were to hold that the inter- 
pretation of law as given by the Oudh 
Oourt is correct, the present case is pre- 
cisely the same as, according to the above 
extract, is taken out of its purview. In 
fact the learned Judge proceeds to obzerve 
further in this matter:— 

“There is someauthority of this court in the 
case of Hinga Lalv. Jawahir Prasad(3) for hold- 
ing that where a person has made a fraudulent 
gift tohis wife more than two years before in- 
solvency, the transfer cannot be assailed under s. 
53, and the creditor should file a regular suit; 
but it does not appear that in that cass any” 
reference was made to s. 4 of the Act for it 
was „pleaded that there had been no transfer in 
act. 

This apart, the weight of authority in 
the other courts in India is distinctly in 
favour of the view taken by the learned 
Additions] Judge. The Full Bench de-. 
cision’ of the Allahabad High Court, from 
which the Judges of the Oudh Ohief 


Court dissented, is reported as Anwar 
Khan v. Mohamad Khan (4), It is true 
that it was nota unsuimous raling, but 
the majority viewisthe one which has 


prevailed throughout the country. In the 
majority judgment it is explained that sa, 
53 and 5! assume jurisd:ction and merely 
prescribe arule of evidence; they do not 
control or limit the operation of 8.4 in 
any way. Exactly the same view was 
expressed by Oldfield, J., of the Madras 


High Court in Kochu Mahomed Asan 
Tharagan v. Sankaralinga Mudaliar (5) 
He says:— 


“Of the provisions in the Act relating to 
property held actually or colourably against the 
insolvent, ss. 36, and 37 (corresponding to s. 53 
and 54 of the present Act) merely prescribe a 
rule of evidence applicable to two classes of aliena- 
tions, those completed within particular periods 
before adjudication, (not like the sale now in 
question, after it), andit is material only that 
they assume and do not confer the power of 
cancellation which they imply, but which must be 
looked for in another place.” 

In that case no doubt the transfer had 
taken place after adjudication, but the 
principle explained by the learned Judges 
is that ss. 53 and 54 only apply to cases 
of | transfer effected within particular 
periods, but apartfrom those sections, the 
insolvency court has the widest power 
under s. 4todetermine the questien whe-' 
ther ornota particular transfer, though 
effected beyond the period laid down in 
ss. 53 and 54, or after adjudication was 

(3) 114 Ind. Cas. 126; 5 O.W. N. 964; Ind. Rul 
(1929) Oudh 126. 

(4) 113 Ind. Oas. 819; 51 A. 550; A. I. R.1929 All. 
105; (1929) A. L. J. 155 (F. B.). 

(5) 62 Ind. Oas, 495. 44 M. 524; 40 M. LJ. 219; 
(1921) M. W. N. 226; 14 L. W. 505, : 
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in fact a transfer, It is rather surpris- 
iag tous that this ruling of the Madras 
High Court was relied upon by the learned 
Judges of the Oudh Court for their view. 
We have carefully studied this ruling, 
but we-do not find that it in any way sup- 
ports it, On the other hand, it definitely 


supports the view of the majority Judges . 


of the Allahabad High Oourt. 

Another ruling referred to bythe Oadh 
Jadges is of the Calcutta High Court re- 
ported as Fool Kumari Dassi v. Khirod 
Chandra Das Gupta 1l2 Ind. Oas. 115 (6). 
The learned Judges distinguished this case 
on the factsin this way that the transfer 
there had already been annulled by the 
District Judge. It appears to us that 
this distinction is based on some misappre- 
hension, because we find from the state- 
ment of facts giveninthe judgment that 
the transfer was made in 1907, while the 
application for adjudication was dated 
15th June, 1923. The transfer was upheld 
by the Subordinate Judge, but was set 
aside as benam by the Additional District 
Juige, and against the latter's order ap- 
peal was preferred to the High Oourt 
which was dismissed. | 

The latest case of the Osleutta High 
Oourt reported as Radha Krishna Thakur 
v. Official Receiver (7) re-affirms the view 
taken in  Focl Kumari Dasi v. 
Khirod Chanira Das Gupta (6) and 
holds that an insolvency court is 
competent to deal with the question aris- 
ing out of atranefer made more than two 
years before adjudication and alleged t? 
be madeto defeat or defraud the claims of 
creditors. The position was ruled in pze- 
cisely the same terms bythe Patna High 
Oourt in Biseswar Chowdhurt v. Kanhai 
Singh (8) - and the Nagpur Oourt has 
also followedit in Ram. Ratan Singh v. 
Hari (9). mee! 

Thus, there isa remarkabie unanimity 
in the different courts in India excapt- 
ing Oudh that under s. 4an Ilasolvency 
Court can declare a transfer to te 
void, even though it was more than 
two years old on the date of adjadica- 
tion, and there ie no need for us to 


2 Ind, Oas. 115. 
W 139 ind. Cas. 323; A.I. R. 19382 Oal. 642; 36 


o. W.N. 492; 590. 1135; Ind. Rul. (1932) Oal. 611; 


„L. J. 446. 
S 136 Ind. Oas. 299; A, I, R. 1932 Pat. 129; il 


Pat.9; Inde Rul (1932) Pat. 75; 13 P.L. T. 


P 139 Ind. Oes, 288; A. I. R. 1932 Nag. 109; 28 N. 
L. R. 89; Ind. Rul. (1932) Nag. 91. 
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discuss the question further. We there- 
fore, uphold the order of the learned Ad- 


ditional Judge and dismiss thìs petition 
with costs, eae 
A. Petition dismissed. 


MADRAS HIGH COURT. 
Letters Patent Appeals Nos. 26, 43 to 
20, 54 to 56 and 58 to G8of 1980. 
March 1, 1932. 

WALLER AND KRISHNAN PANDALAT, Jd. 

R. FOULK ES AND ANOTABR— PLAINTIFF: — 

APPELLANTS 
VETSUS 
KANDASWAMI PiLLAL AND OTKERS:— 
DEFENDANTS — RESPONDENT?. 

Madras Estates Land Act (I of 1908), ss. 26 (8), 
52 (8), 58, 77—Grant by melwaramdar reducing rent— 
If binds his successor—Continuance of valid patta, 
—Suit for rent—Effect of patta—Rent as givenin 
patta, iy conclusive—Practice—Second appeal—fresh 
objection, if can be raised—Prejudice to opposite 
party, 

Where ina village rent was payable in kind and the 
rate mentioned in the deeds of grant by melwaram- 
dars in favour of raiyats permanently fixing money 
rents for the leases of the melwaram, worked out at 
less than the value of the share of the produce repre- 
senting the rent : 

Held, that the grants cannot bind the successors of 
the grantor. |p. 102, col. 2.] 

The consequence of a valid patta continuing in 
force by reason of s. 53, Estates Land Act, is only 
that the land-holder cannot distrain on the raiyat's 
movables, or sell his holding except for the amount 
mentioned, in the patia. Where in the Act it is 
stated that in suits for rent under s, 77 for the 
‘purpose of determining the proper rent the rent 
mentioned in the previous patta is conclusive and that 
the only way for demanding a diiferent amount except 
under certain sections such as 88.-25, 30, 42 and 49 18 
to have previously exchanged a fresh patta and 
muchilika, the only eifect of there being a patta 
which remains in force by virtue of s. 52 (3),so far as 
suits for rent are concerned, is that, except in special 
cases falling under ss. 25, dU, 42 and 4a which require 
the order of the Collector for determination of rents 
the rent mentioned in the patta will under ss. 27 and 
28 be presumed tobe the proper rent until the con- 
trary is shown. In other words, except in those 
excepted cases, itis opento the land-holuer without 
tendering or exchanging or getting decreed a fresh 
patta to show to the court in which the suit for rent 
is filed that he is legally entitled to a different amount 
or rate of rent from that mentioned in the old patta, 
Radha Krishna Iyer v. Swaminatha Iyer (10), ex- 
plained. Radha krishna Iyer v. Sundaraswamier 
(9), explained and distinguished. Haghunath Kao 
Sahib v. Vallamoonji Goundan (2), Sethueherla 
Veerabhadra v. Ganta Kumari Naidu (3), Muthiah 
Chettiar v. Periyan Kone (4), Varada keddi v 
Srinivasa Mudaliar (5), Narayana Patrudu v. 
Veerabhadra kaju (6), Mallayya v. Narayana 
Gajapathi Raju (7) and Salat Pillai y. Veda§i 
Baskara (8), reterred to. [p. 103, col. 2] 

An objection should not be allowed forthe first 
time in second appeal though it may be based on 
proved facts, when the opposite party is prejudiced 
thereby, [p. 102, 20l. 2.] 
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Letters Patent Appeal against a judg- 
ment of Mr. Justice Anantakrishna Ayyar, 
dated the 19th December 1929. 

Messrs. T Rangachariar and A, Sri Ranga- 
chariar, for the Appellante. 

Messrs. B. Sitarama Rao and S. R Mu 
thuswami Ayyar, for the Respondents. 

Krishnan Pandalai, J.—These Letters 
Patent appeals are from decisions of our learn- 
ed col league Anantakrishna Ayyar, J, in 
second appeals brought from a batch of suits 
brought in 1922 by the present appellants 
(plaintiffs) under s. 77, Estates Land Act, 
for rent for Faslis 1328, 1329 and 1330 
against various raiyats of village called 
Puliyurin the Sivaganga zemindari of 
which the appellants (plaintiffs) are now 
by transfers, to which itis not necessary 
to refer, entitled to the melwaram and in 
‘which the respondents (defendants) are 
raiyats, The suits were for 9-l6ths of the 
rents due on each holding, to which share 
of rents the plaintiff had become entitled 
by the said transfers; as to the other 7-16ths 
at the time of these suits there was a 
question between the plaintiffs and one 
Mayandi who had held the right to that 
share of rent under a farm leace execut- 
ed by the predecessore-in title of the 
plaintifis, and that question had not been 
fully settled although wewere informed 
that it was subsequently settled. The vil- 
age had been a Varapathu village, i, e., one 
in which the customary rent was a share 
of the produce. The 
the melwaram who had themeelves got it 
by a grant from the zemindar in or about 
1771, ‘had’ become impoverished and had 
split up their interest into three shares 
and-had farmed out the rent periodically. 
The first set of leases, Exs, O and A, were to 
expire in 1905 and 1897: but even before 
their. expiry the melwaramdars farmed 
out the rent for a further period by leases 
Exs. A-5 and O3, two of which (as to 
2:3 were to expirein Fasli 1327 (1917) 
and other (as to 1-3) in Fasli 1322 (1vlz). 
These leasehold interests in the rent 
were all acquired by one Veeramani and 
from him by two of the raiyats of the 
village, Govindaswami and Mayandi 

In 1896 whilethe lease of rents was 
still outstanding, Govindaswami became 
the purchaser in court auction of 1-8th 
of the melwaramdars’ remaining interest. 
@ovindaswami and Mayandi, who had in 
March 1903 acquired the leasehold inter- 
est in the rents, entered into an agreement 
(Ex. H) in April 1903 as to the division 
between themselves of the rents, It is ad- 
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mitted and clear from the document that 
Mayandi was acting on behalf of ; himeelf 
and ell other raiyats of the village in 
these transactions. The arrangement was 
that including the 18th share in the 
melwaramdar’s interest of which Govindas- 
wami had become owner, the share in 
the rents to whichhe was entitled ` was 
9 16ths and Mayandi and those whom he 
represented were to receive the other 
7-16ths according tothe schedule attached 
to the document. By this agreement it 
was stipulated that the rents were to be 
collected and paid at certain ‘money rates 
mentioned in the document. and 
that payment at those rates was 
to be made whether the lands were or 
were not cultivated. Govindaswami' was to ` 
collect his own 9-16ths share‘ of the rents 
seperately, and tender separate paitas in 
respect of that share. It was not necessary 
to tender pattas in respect of the other 
7-16th as Mayandi and his fellow raiyats 
were themselves to pay and receive the 
rent. The present appellants (plaintiffs) in 
1903 purchased Govindaswami's owner: 
ship of 1-8th of the melwaramdar's right 
and salso his interest in 9-l6ths of the 
rents (Exs. Gand F) and in 198 also 
bought from the melwaramdar themsely- 
estheir ownersnip in the remaining 
7-&ths. ‘ i 

Although there were other and minor 
matters in dispute, the main question in 
the suits was that arising from the plain- 
iff's claim to varam rates. The: plaintiffs’ 
(appellants’) case was that whatever 


ar- 
rangements as to converting tbe varam 
into money rents may have been entered 


into between the rent lessees, those arrange- 
ments termirated with the period of the 
rent leasesin Fasli 1327 and that there- 
after the proprietor wasentitled to rent 
according to the custom in the village. 
The raiyats opposed this claim. 18 Is- 
sues were framed. Only a few of them 
are now material and that relating to the 
plaintifi’s claim for waram rents was is- 
sue No.3, The Special Deputy Collector 
found that the defendants contention that 
the village was never a varapathu one, 
was at once false and frivolous and decid- 
ed the issue in plaintiffs’ favour. On his 
findings on the other issues he gave a 
decreeto the plaintiff subject to small 
modificatione. The raiyats took the matt- 
er in appeal to the District Judge of Ram- 
nad. In the appeal the raiyats questioned 
the right of the plaintiff appellante to 
claim varam rateson several grounde, 


1933 


namely, (l) that the plaintiffs according to 
the agreement of 1903 (Ex. H) could only 
claim varam rates after the whole of the 
maramath expenses due to the raiyats had 
been paid off (this wss based on ` the fact 
as stated above that the maramath expens- 
es due on Mayandi's 7-16ths share were still 
in litigation) (2) that the plaintiffs were not 
entitled to varam rates at least on about 
35 chais of landin respect of which the 
raiyats claimed permanent cowle right 
under certain instruments. Ezhibits 1 
to 8, which the original proprietors,.had ex- 
ecuted; and (3) that the plaintiffs were 
not soentitled without having previous- 
ly brought suits for enforcing paitas at the 
new rates claimed and for this the decision 
in Sreenivasa Ayyangar v. Abdul Rahim 
Sahib 40 Ind. Oas, 82 (1) wasirelied upon. The 
District Judge rejected these contentions 
and confirmed the decree of the Deputy 
Collector. The plaintiffs’ ;memoradum of 
objections was also disallowed, except as 
to lands included in certain othis for 
which the Deputy Oollector had allowed ex- 
emption andthe Judge thought that that 
exemption was not dus. 

The ratyats took up the matter ia second 
appeal. From the judgmentof Anantakri- 
shna Ayyar, J.,it is seen that only four 
points were discussed at the hearing. Of 
thess the fourth point concerned the othis 
which the Deputy Collector had allowed 
in favour of the raiyats but which were 
disallowed bythe District Judge. It was 
admitted in second appeal that the dis- 
allowance by the District Judge was 
wrong and that on this point the judg- 
ment of the Deputy Oollector should be 
restored. That point is not now before us. 
Toe remaining three points were first, that 
by virtue of the agreement of 1903 (Ex. 
H) the landhbolder was not entitled to de- 
maid any rent over and above the rates 
mentioned therein until after the whole 
of the maramath expenses had been paid 
off. This was the point which had been 
disallowed by both the Deputy Collector 
. and the District Judge. The learned Judge 
also disallowed it and confirmed the opin- 
ion of both the lower Courts on the ground 
that the agreement (Ex. H) was in fact 
and in substance between the lessees for 
their own conveniences and intendei to last 
only during the pəriod of the lease, that it 
hai effected a severance of the leasehold 
iaterest as between the lessees, that though 
the landholder was not bound to recog- 


(1) 40 Ind. Cas, 42; 6 L. W. 103; (1917) M. W.N. 
984. 
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nis) the savaranee, he was entitled to re- 
cognize it and that the plaintiffs having in 
fact become entitled to 9-16ths of the 
leasehold interest and also to the proprie- 
torship of the landholder’s interest and paid 
off the maramath expsnses to Govindaswami, 
who was entitled thereto, were entitled to 
demand rent from raiyats in respect of that 
share. The second point was an entirely 
new point which had not been taken in 
either of the courts below and turned upon 
the effect of s. 52 (3), Estates Land Act. 
The contention was that the plaintiffs hav. 
ing till Faslis1327 tendered pattas on the 
basis of the rates of rent in Ex. H, those rates 
continued to be in force until fresh pattas 
and muchilikas were accepted, exchanged 
or decreed. It was admitted that the 
plaintiffs had tendered pattas till Fasli 1327 
as urged by the raiyats, 

The learned Judge, while recognising 
that this point had not been taken in either 
of the two courts below, allowed it to be 
taken as it was a point of law depending 
on admitted facts. On it he decided in 
favour of the raiyats holding that the effect 
of a. 52 (9) is that where pattas add mushi- 
likas are exchanged for any revenue year the 
landholder cannot bring a suit for rent 
other than the rent mentioned in the pat- 
tas for any subsequent year unless and 
until he has exchanged or obtained dec. 
rees for fresh patta at the new rate. The 
consequence of this opinion was that the 
plaintiffs (landholders) were entitled to 
rents only at the rate mentioned in Hx, 
H. The learned Judge accordingly modi. 
fied the decree to that extent. The third 
point was that the plaintiffs are not en- 
titled to any rent at all in the lands co- 
vered by Exs. 1 to 8 (35 chais) as they had 
been granted away on permanent cowle 
by the original proprietors. This was the 
same point which had been unsuccessful- 
ly urged in both the lower Courts. The 
learned Judge rejected this contention of 
the ratyats aud confirmed the opinion on 
that subject of the lower Oourts. There- 
sult was thatthe decrees were modified 
to the extent required by the learned Judge's 
opinion on points Nos, 4 and 2. f 

In this appeal under the Letters Patent 
the plaintifs (appellants) urge that the 
learned Judge's view as to the second 
point, 4. e, the effect of s. 52 (3) is wrong? 
and the respondents have filed a memoran- 
dum of objections urging again the points 
Nos. 1 to 3 mentioned above, For the sake of 
convenisncs wə will at once dispose of the 
points Nos, 1 to 3 urged by the respondents, 


102 


We agree with the lower Courts in their 
‘rejection of these contentions. (His Lord- 
- ship held that the first point was without 
substance and continued.) The third 
point relates to the righis claimed by 
the raiyats under Exe. 1 to8 which they 
say amount to permanent cowles, è. e., per- 
manent alienations of the melwaram in- 
terest by the melwaramdars reserving only 
a small quit rent. The Deputy Collec- 
tor and the District Judge rejected this 
argument on the ground that these sc-call- 
ed cowles were never intended to be ope- 
rative and were never operative. The 
learned Judge came to the fame 
‘conclusion but on a different ground. Hs 
‘gays that there are no words appro- 
priate to the grant of an inam in those 
documents and that construing them ss 
instruments permanently cettling the rents 
at the rates mentioned therein they could 
not bind the successor of the persons 
who granted them by reason ofs. 26 (2), 
Estates Land Act. We have had these 
documents read to us in the original, and 
we are clearly of opinion that they are 
not permanent cowles, ¿ e., transfers of the 
melwaram interest in favour of the trans- 
ferees. These documents were all execut- 
ed by one or other of the three sharers 
of the melwaram interest in favour of rai- 
yats, permanently affixing a money rent at 
certain rates on their holdings during 
the pendency of the leases of rent which 
were to last till Faslis 1322 and 1327. 
_Atthe time these documents were exe- 
‘cuted therefore, the executants were only 
entitled to the rents after Faslis 1322 and 
1327; in the meanwhile they were entitled 
only to the poruppu or jodi reserved by 
_ the lease. 

What however these so-called cowles pur- 
port to dois to fix the rents at a money 
rate permanently. It must be remember- 
ed that at that time the rents were pay- 
able in kind to the lessees and the mel- 
ramwadars were not entitled to the rents 
either in kind or in money. The rates 
fixed in these instruments are as stated 
by the District Judge in para 18 much 
below the rates fixed in Ex. H in 1903 
by the leesees with the concurrence or on 
behalf of the raiyats. To overcome 
this difficulty the raiyats now say 
that the rates mentioned in these docu- 
ments were to come into force only after 
Fasli 1327. We are satisfied that these 
documents represent attempts by the 
then raiyats to induce the impecunious 
melwaramdars to permanently fix the 
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rent in money at a lower rate than was 
the custom of the estate, The melwa- 
ramdars had nothing to lose by this 
transaction so long-as the leases then 
outstanding were in force; and as the 
leases would expire only in Fasli 1327 
(1917) the melwaramdars were apparently 
induced to sign away rights which they 
themselves could never hope to enjoy and 
upon which they therefore placed no 
value. This is a kind of transaction 
which s. 26 (3) is aimed against It says: 

“except as provided by sub-s. (1) (that is, where 
the land in an estate is given on favourable terms for 
clearing or bringing waste land into cultivation etc.) no 
rate of rent at which the land may have been granted by 
a landholder shall be binding upon the person. entitled 
to the rent after the lifetime of the landholderif such. 
rate is lower than the lawful rate payable by, the 


raiyat before the .date of the grant upon the 
jand,” ki b , 


It is indisputable that in this village rent 
was payable in kind. It is equally indis- 
putable that the rates mentioned in _ these 
documents work out at lees than the value 
of the share of the produce representing the 
rent. Therefore those grants cannot bind 
the successors of the grantors who have 
all admittedly died. The plaintiffs are 
claimiog not through them but from their 
successors. We agree ‘with the learned 
Judge on this point. 

The real and substantial point in the 
appeal is that raised by the appellants on 
the effect of s. 52 (3) on these suits. Our 
first observation on this is that in allow- 
ing this contention to be raised at this - 
stage in which the cases were before him 
the learned Judge lost sight of the fact that 
the plaintifs were thereby being called 
upon to meet an objection inthe year 1929 
which, if it had been raised in the suits 
when they were brought in 1922, might 
have been adequately remedied at least as 
regards the years subsequent to those for 
which rents are now being claimed. But 
asit je, if the point taken before the 
Judge prevaile, as we are speaking in 1932, 
the plaintifs have for ever lost, without 
any hope of recovery, their chance of 
realizing the proper rent for at least -10 
years after the suits, and this on account 
of allowing the raiyats to take an objection 
at the last stage which they ought to have 
taken at first. Speaking for ourselves we 
would have felt justified in declining to 
allow the contention which the learned 
Judge permitted. But as he has permitted 
it, we must examine if. 

In short the learned Judge’s view as 
to the effect of s, £2 (3) is that where a ` 
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patta and a muchilika have been exchanged 
between a Iandholder and a raiyat ths 
former cannot in any subsequent year 
demand rent other than what is mentioned in 
the patta except after getting a fresh patta 
snd muchilika accepted, exchanged or 
decreed mentioning the new rent claimed. 
We are of opinion that tbis view is incor- 
rect and that the learned Judge has given 
& meaning to the words “shall remain in 
force” which they were not intended to 
besr when in a suit for rent facts are proved 
which show that the old rent should no 
longer remain in forces. 

It is well known that under s. 7, Rent 
Recovery Act, VIII of 1865, no terms of the 
tenancy including rent could be enforced 
unless pattas and muchilikas had been 
exchanged’for the year for which the rent 
was claimed, This led to great inconvenis- 
nce. One of the changes brought about 
by the Estates Land Act was to alter this, 
Sections 52 and 53are the sections by which 
the alteration was brought about. Section 
52, speaking broadly, deals with the time 
or period during which a patta and a muchi- 
lika once exchanged may remain in force. 
It deals with nothing more, Its provisions 
are that although pattas and muchilikas 
may be for more than one year neither 
party can be compelled to tender or accept 
a patta for more than one year. The 
demand for a patta or a muchilika is to be 
made within the year for which it is intend- 
ed. Patias and muchilikas remain in 
force till the beginning of the next yesr 
during which a fresh patta and a muchilika 
are sccepted, exchanged or decreed. But 
if in the second year no fresh patia and 
muchilika are brought into effect the 
previous year’s patta runs on and remains 
in force until the commencement of the 
year next after that in whicha fresh patta 
ia tendered, accepted, exchanged or 
decreed. In other worde, if a patia has 
been allowed to run on for two years 
and in the third yaar a fresh patia and 
muchilika are exchangsd, that patia will 
come into force only at the beginning of 
the fourth year, These are the provisions 
designed to do away with the old requisite 
fora fresh patia during every year when rent 
“was to be sued for. Section 52 says nothing 
about the effect and consequences of the 
patta remaining in force, Section 53 toa cer- 
tain extent deals with thie, 

lt says that unless a patta anda muchilika 
have been exchanged for the period or 
unless there is a previous patta anda 
muchilika continuing in force under the 
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provisions of s.52,no landholder can pro- 
ceed against a raiyat for rent by distraint 
and sale of his movable property or by 
sale of his holding under Ohap. 6. Sub-Sec- 
tion (2) says that even for those limited pur- 
poses the patta which is tendered may be 
partislly good even though some of ita 
provisions are not valid,so as to enable 
the Jandholder to recover rent by distraint 
and sale of movable property and of the 
holding to the extent to which the rent is 
due: Raghunath Rao Sahib v. Valla- 
moonji Goundan (2). Reading these sections 
together, it reems to us that the con- 
sequence: Of a valid patta continuing in 
force by reason ofs. 53 is only that the 
landholder cannot distrain onthe ratyat's 
movables or sell bis holding except for 
the amount mentioned in the patte. Now 
where in the Act it is stated that in suits 
for rent under s. 77 for the purpose-of 
determining the proper rent the rent 
mentioned in the previous patta is concl- 
usive and that the only way for demand- 
ing a different amount except under cer- 
tain sections such as as, 25, 30,42 and 45, 
is to have previously exchanged a fresh 
paita and muchilika In our opinion the 
only effect of there being a patta which 
remains in force by virtue of 8. 52 (3) 


so far as suits for rent are con- 
cerned, is that, except in special cases 
falling under ss. 25,30, 42 and 45 


which require the order of the Collector 
for determination of rent, the rent men- 
tioned in the patta will under es. 27 and 
26 be presumed to be the proper rent until 
the contrary is shown. In other worde, 
except in those excepted cases, it is open 
to the landholder without tendering or 
exchanging or getting decreed a fresh 
patta to show to the Oourtin which the 
suit for rent is filed that he is legally 
entitled to a different amount or rate of 


rent from that mentioned in the old 
patta 
Ia Sethucherla Veerabhadra v. Ganta 


Kumari Naidu (3), it was decided that s, 
53 has dispensed with the tender of a patta 
asa condition for suits for enforcing the 
tərms of the tenancy except by distraint 
or sale of the holding. The present are suits 
for reverting to what has been proved to 
bethe properrent of the village, namely 
varam rents, All the Oourts have held 
that the plaintiffs are so entitled andeitigs 


(2) 25 Ind. Gas. 941; 38 M. 1140; 16 M. L. TT, 440; 1 
L. W. 934; 27 M. L. J. 597 

(3) 15 Ind. Qas. 393; LLM. L, T. 212; (1912) M, W, N. 
441; 22 M. L. J. 451. 
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obvious that this is not a euit for en- 
hancement in the proper sense of the term. 
In Muthiah Chettiar v, Periyan Kone (4) 
it was held that a landlord is entitled to 
revert to the varam rent if it was the ac- 
cepted mode and no implied agreement to 
the contrary could beinferred by payment 
of money rent varying in amount from 
year to year for a numberof years. In 
Varada Reddi v. Srinivasa Mudaliar (5), 
it was held that the landholder is entitl- 
ed to revert to the varam system unless 
the raiyat establishes a contract to the 
contrary and that evidence of payment 
of money rent under short term pattas, 
which contain clauses to revert to the 
varam system at the end of the peried 
is not sufficient evidence of a contract to 
the contrary. It is thus clear that the 
raiyats have no answer in these cases to the 
plaintiffs’ claim to revert to the varam 
rents and sofar as ss. 27 and 28 are 
concerned, the courts have held that the 
plaintifs have proved the contrary by 
proof of their right to revert to the varam 
system. 

In Narayana Patrudu v. Veerabhadra 
Raju (6) it was held that under 6, 77 of the 
Act, in cases not falling within s. 25, 300r 
45, of the Act, suits for recovery of un- 
ascertained rent will lie and the Oourt 
must ascertain the amount as there is no 
previous proceeding provided by the agcer- 
tainment of rent in such cases, To the 
same effect is the decision in Mallayya v. 
Narayanagajapathi Raju (7), In Sreenivasa 
Ayyangar v. Abdul Rahim Sahib (1) aland- 
holder sued for increased rert on the 
ground of increased area discovered on re- 
survey, and it was beld that the increased 
rate could not be claimed becsuse s, 42 ex- 
pressly provides for the order of the 
Oollector in such cases, Some remarks 
of Napier, J,, of a wider application which 
have been relied on by the respondents 
in this case were expressly dissented from 


in Solai Pillai v. Vedaji Baskara (8) 
and we think that that dissent was 
justified. 


The above decisions and considerations 
do not appear to bave been drawn to the 

(4) 55 Ind. Oas. 78; A. I. R.1920 Mad. 115; (1920) 
M. W. N.15; 11 L. W. 311; 27 M. L. T. 226. 

(5) 72 Ind. Cas. 683; A. I. R. 1924 Mad. 299: (1923) 
M. W. N. 357;18 L. W. 169; 45 M. LJ. 199; 33 M. L. 
T. 34 A. I. R.1924 Mad. 299. 


(6) 109 Ind. Cas. 869; A. I, R.1928 Mad. 170; 51M. 
228; 27 L. W. 12; 54 M. L. J. 564. 


(7) 86 Ind. Cas, 13; A. I. R. 1925 Mad, 464; 21 L, W. 


(8) 95 Tad. Cas, 250; A. I. R. 1926 Mad, 756; 23 L. 
W. 625, ? 
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learned Judge’s attention. He however 
refers to and relies upon the decision of 
the Privy Council in Radhakrishna Tyer 
v. Sundaraswamier (9) on appeal from this 
High Court in Radhakrishna Ayyar v. 
Swaminatha Ayyar (10). He drawe the 
inference from the language of their Lord- 
ships inthatcase that the policy under- 
lying the Estates Land Actis to require 
that only such rents shall be decreed as are 
Mentioned in a previously existing patta 
which remains in force under 5.52. We 
think that neither the facts of thecase nor 
the language used by their Lordships.is 
capable of this inference. In that case 
which also was acase of rent payable in 
kind there had been pattas and .muchilikas 
enforced under the ordersof the Revenue 
Oourt when the Rent Recovery Act was 
in force. Olause 8 in those patias enabled 
the land-holderif the raiyatshad removed 
the harvest without paying the landholder's 
share or giving him an opportunity of in- 
specting it to demand rent at a particu- 
lar rate inkind, It appeared that for several 
years the raiyats had got into the habit of 
removing the harvest and the landholder 
had winked at it and accepted rent at a 
lower rate than that fixed by the above 
clause. After the Estates Land Act came 
into force the landholder had tendered 
pattas with the above clauss which were 
rejected by the raiyats, Then suits were . 
brought for rent atthe rate mentioned in 
el, & The principal question was whe- 
ther pattas decreed by the Revenue Oourts 
under the Rant Kecovery Act came within 
the description cf patias decreed in 8, 52 (5), 
Estates Land Act, ec as toconstitute them 
pattas remaining in force until fresh pattas 
are accepted, exchanged or decreed, 
While the landholder contended that pattas 
decreed under the old Act are as binding 
sa those decreed under the new Act, the 
ratyats contended thatthe matter was not 
ves judicata because tke jurisdiction of the 
two kinds of Courts wae different. It was 
on this point that the decision turned.- If | 
the landholder’s contention was adopted 
as it was by the High Oourt and the Privy 
Council he was entitled to enforce cl. 8. 
If aot, the question would have to be tried 
afresh what was to hsppen if the raiyats 
removed the harvest without paying the 
usuglrent. In these circumstances this Court 
held that though the general doctrine of res 
(9) 74 Ind. Oas 584; A.I. R. 1922 P. 0.257; 491. A. 
271; 45 M. 475; 36 O.L. J. 450;16 L. W.18; 31 M. 
_ L. T. 31; 43 M. L. J. 323; 27 0. W. N. 1; A. I. R, 1922 
P. 0. 257; 20 A. L. J. 937 (P. O). 
(10) 40 Ind, Cag. 587; 6 L. W. 16, 
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judicata is not in question, there is no reason 
for restricting the scope of the general refer- 
ence to muchilikas decreed in s. 52 (3) to 
those decreed by any particular description 
of Court. Therefore the pattas decreed under 
the old Act remained in force under the 
new Act and with them the disputed cl. 

This view was upheld by the Privy 
Council. Their Lordships begin the discus- 
sion of this point at page 481* by pointing 
out that the dispute had to be determined 
on the terms of the Estates Land Act and 
this in view of the raiyat's contention that 
for a period of 20 years the rates mentioned 
incl. 8 had not been demanded, 

Their Lordships held this was not suffi- 
cient to derogate from the landholder’s 
right to enforce cl. 8 ifit was otherwiss 
found biading. Their Lordships then con- 
sider the argument based on res judicata 
and state confirming the view of the High 
Court and indeed quoting it with approval 
thatit was nota cage of resjudicata in the 
proper sense but ofconstruction ofs 52 
(3), Estates Land Act, where it ia said that 
muchilikas decreed in any revenue year re- 
main in force until fresh ones are exchanged 
or decreed. They held that muchilikas 
decreed under the old Act were included 
within this expression and that decided the 
point. But it is pertinent to remark that 
they go on to obrerve: 

‘it stands to reasonand it isin accordance with- 
Es. 27 and 28 that the old rent thus decreed shall con- 
tinue until reduced or enhanced by special applica- 


tions under the statute. No, such applications have 
been made.” 


Their Lordehios here recognize ‘that the 
terms of the previous patias including 
therein the sents mentioned remain in force 
until they are shown to be inapplicable by 
reference toss. 27 and 28 which raise the 
presumption that till those rents areshown 
to be inapplicable they should be presim- 
ed to bs fair. Iteis in our opinion wrong to 
construe this language of their Lordships 
as if they were exhaustively enumerating 
- the modes of showing how theold rents 
have become inapplicable and laying down 
that enhancement and reduction are the 
only two methods, That was not the 
question their Lordships were considering 
and they cannot be held to have dscid:d 
what was not necessary to decide—in what 
ways theo'd rent may heva become no 
longer applicable to the period in question 
which sre neither enhancement nor 
redaction of rent. For iastance a 
favourable rate «f rert granted by a de- 
ceased Jencholder mav Lave ceased to be 

*Pago of 45 M—[a.| = 
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operative by reason of s. 26 (3) afterh 
death or as in thia case the lessee of ren 
in Varapathu village having during his 
lease accepted money rents from the raiyats 
the lease may have expired aid then the 
proprietor being restorad to his rights 
may bs entitled to rent in kind. Their 
Lordsaip3 could not have decided that 
these are not grounds under as, 27 and 28 
for showing that thse rents as mentioned in 
in old pattas arena longer applicable. We 
think therefore that this decision affords 
no support to the learned Judge's view on 
the question before us. 

“We accordingly set aside the decision 
of the learned Judgeon this point, The re- 
sult is that the decree of the learned Judge 
will be modified by awarding the plain- 
tiffs the rent assued for in the several 
cases in accordancs with the , above 
opinion. In other respects the learned 
Judge's decree is confirmed. The appel- 
lants have substantially won through- 
out. The learned Judge's reason for not 
awarding either party costs is that the 
defendants sprung upon the plaintifis a 
pointin the second Appellate Oourt on which 
they won, This ground being now shown 
to be erroneous thereis noreason for not 
maintaining the usual order as to costs 
which was passed by the District Judge. 
We confirm the order passed by the Dis- 


trict Judge as to costs of the 
firat and of the fra; Aopellate Oourt. 
The respondents must pay the 


appellants stheir costs both in this and in 
the second Appeliate Court. The memoran- 
dum of objections is dismissed without costs. 
Vakils’ fees in the 23 appeals and L. P. ap- 
peals are fixed at Rs, 230 in each pay- 
able equally by each of the defendants in 
the 23 cases. 


N. K /A. Appeal allowed, 


CALCUTTA HIGH COURT. 
Oivil Appeal No, 2430 of 19.0. 
February 24, 1932. 

Rangin, O. J. axp O. O. Guoss, J. 
Sree Sree JAGANNATH JEW THAKUR 
AND oOTsHe8—PLaINTIFFi—APPELLANTS 
versus 
ANANTA ADHIKARY AND OTHERS—e 
DREENDANT3— RESPONDENTE. 

Grant—Land granted to pujari—Whether in lieu 
of wages or burdended with services—Pujari neglect- 
ing duties and alienating land—Alienations, validity 
of—Dismissal of pujari, if proper. 

The ancestor of the defendants was appointed 
priest or pujart of the plaintiff idols by the skebait 
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of the.idols and certain properties were made over 
to the pujari in order that he should meet the daily 
and occasional expenses of the worship of the idole 
out’of the usufruct of the properties and thatthe 
pujari should be able to remunerate himself out 
of the usufruct and would generally act under the 
supervision of the idols’ shebaits. The defendants 
granted a permanent lease in respect of certain of the 
properties co made over and granted an usufructuary 
mortgage in respect of certain other items, and on 
these allegations and on the plea that there had 
been “neglect by the defendants in the performance 
of their duties as pujaries, plaintiffs instituted a suit 
to declare that the alienations were not binding as 
against the idols and that the shebait was entitled 
to dismiss the defendants from their office as 
pujaries, they having been guilty of misconduct: 

Held, that in the circumstances of the case the 
grant was one in lieu of wages and not one burden- 
‘ed with services. [p.107, col 2.] 

Held, also, that the plaintiffs had not made out a 

sufficient case for the removalof the defendants 
from the office of pujaries, and that if the defend- 
ants were willing to provide for the expenses of the 
worship out of the usufruct of the lands, they might 
be allowed to continue as pujaries, and that if by 
conduct they be found to be recalcitrant in their 
duties, it would be open to plaintiffs to take steps for 
their removal. [p. 108, col. 1.] 
1 Held,‘ further,'that the plaintiffs were entitled to a 
‘declaration thatthe alienations were not binding 
pon the idols, as against the alieneesas well as 
against the defendants, [ibid.] 

Civil Appeal against appellate decree 
ofthe Additional District Judge, Midna- 
pur, dated the 21st May, 1930, 

Messrs. Brojo Lal Chakravarti and Anania 
Kumar Banerji—for the Appellants. 

_ Messrs. Satindra Nath Mukherji, Hare 
Krishna Pramanik and Sisir Kumar Sil, 


for the Respondents. 


Cc. C. Ghose, J.—The facts involved in 
this appeal, shortly stated are as follows: 
The plaintiffs are certain idols established 
many years ago by the predecessor-in-in- 
terest of the present shebait Raja Narasingh 
‘Malla Ugal Sanda Deb. He is a ward 
under the Court of Wards and is repre- 
sented by the manager, Khagendra Nath 
Banerji. On behalf of the idolsthe case 
as formulated in the court of first instance 
was that defendants Nos 1 to 6 were pujaris 
of the said idole, and have been so for a 
long period, that in fact many years ago 
theancestorof defendants Nos. 1 to 6 was 
appointed priestor pujari of the said idols, 
that certain properties were made over to 
the said ancestor in order that heshould 
meet the daily and occasional expenses 
of the worship of the idols out of the usu- 
fract of the properties and that there 
snould be no wages or salary attached to 
his office as pujari but that he should be 
able to remunerate himself out of thesaid 
usufruct and would generally act under 
‘the supervision of the idol’s shebait, The 
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allegation further was that in 1329 it was 
ascertained that in respect of certain of 
the properties so made over to the an- 
cestor of dafendants Nos. 1 to 6 the said de- 
fendants had been guilty of misconduct in 
that they had granted a permanent lease 
to a certain person and in respect of cer- 
tain other properties they had granted an 
usufructuary mortgage. It was also al- 
leged that there had been neglect by de- 
fendants Nos. 1 to 6in the performance of 
the duties of their office as pujarisand that 
in the events which had happened it was 
prayed that it might be declared that the 
alienstions referred to in the plaint were 
not binding as against the deities and 
that the Raja as such shebait was entitled 
to dismiss defendants Nos. 1 to 6 from their 
office as pujaris, they having been guilty 
of misconduct, 

Varicus defences were taken by the de- 
fendsants, the principal one being that the 
lands which had been granted to the an- 
cestor of the defendadts were so granted 
for the performance cf the worship not of 
the plaintiff idole but of certain other 
ae in the house of defendants Nos. 1 
to 6. 

It may be stated at the outset that both 
courts came to the conclusion that there 
was no substance whatsoever in the defend- 
ants’ contention and that the finding of 
both the courts was- that the lands in 
question were the debutter prep rties of 
the idols referred to in the plaint in this 
suit and that the lands had not been 
granted to the ancestor of defendants Nos, 
1 to 6 for defraying the expenses of the 
worship of apy idols other than those re- 
ferred to in the plaint. 

The question then arises as to what was 
the character of the lands so held by the 
defendants; had those lands been granted 
to the ancestor of the said defendants 
burdened with certain services or had these 
lands been granted to the defendants or 
their predecessor in lieu of their services 
as pujaris of the eaid idole? The Ccurt 
of Appesl is apparently of opin- 
ion that the jands so granted were bur- 
dened with certain services and were not 
lands which were granted to the ancestor 
of the defendants in lieu of service as 
pujari of the said idols; and, in that view 
of the matter the Oourt of Appeal below 
came to the conclusion that the lands so 
granted were not resumable; and although 
it incidentally observed that the alienations 
could not bind the deities, it omitted to 
make any declaration one way or the 
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other in other in respect of the aliena- 
tions in favour of the deities and against 
- defendants Nos. 1 to 6 and their trans. 
ferees. 

Now the character of the grant of the 
lands in question has got to be determined 
first and reliance has been placed upon 
the fact that there is no written grant 
forthcoming to explain how these lands 
came to be granted to the ancestor of the 
said defendants or what were the condi- 
tions imposed by the grantor at the time 
of the grant and it ie argued by the 
learned Advocate for the respondents that, 
in the circomatanccs of this case, the view 
taken by the Court of Appeal below, namely, 
tbat it was a grant burdened with services 
should be upheld and further that in 
acc: rdance with the view taken by the 
Jusicial Oommitiee in several cases it 
ought to be held that the character of the 
grant being as described above the plaint- 
iffa should not be held to be entitled -to 
resume the grant in theevente which have 
happened. On the contrary it has been 
argued by the learned Advocate tor the 
appellants that the view taken by the Court 
cf Appeal below does not amount to a clear 
finding of fact but that the question has 
to be considered from the entire facts 
which can be gathered from the judgments 
of the two courte below and it ought to 
be held as a matter of law that having 
regard to the character of the services 
which the ancestor of the defendants and 
the said defendants were expected to pər- 
form, the grant in question was really a 
grant for remunerating the pujaris for the 
services rendered by them as such and for 
making provision for the expenses of wor- 
ship from time to time, It is unsatisfac- 
tory that no grant was forthcoming in 
this case and, therefore, for the purpose 
of determining the question in iesue regard 
must be had to suck surrounding circums- 
tances as might throw light upon the 
elucidation of the point under discussion. 

The defendants are not the shebaits. 
It is conceded that they were appointed 
under the shebaits and by the shebaits. 
They were appointed as pujaris, that is to 
say, persons who would be charged with 
the duty of performing the rituals accord- 
ing to the directions which might be given 
to them from time to time by the persons 
in authority, namely, the shebaits. It is 
true that the grant was made a long time 
ago and it is true that, at any rate, for 
at least two generations the office of pujarz 
of the idols in question has been in the 
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family of the defendants, That is a circum- 
stacc> no doubt to be taken into coasi- 
deration and given its proper weight. 
At the same time regard must be had to 
the fact that the whole object of the grant 
was apparently to provide for the proper 
and necessary worship of the idols and 
also for the purpose of remunerating the 
person who would perform the duties of 
the office of pujari. The pujari might not 
inaptly be called a minor ecclesiastical 
dignitary employed under the shebait, 
Troe being ths circumstances and regerd 
being had to what was the central idea 
underlying the grant itought not in my 
opinion to be held that the nature of the 
grant could not be anything else but a 
grant burdened with services. Such mat- 
ters as may usefully be taken into con- 
sideration in determining the question 
tend in favour of the view that it was a 
grant for remunerating the pujari for the 
services rendered by him; or in other words, 
shortly put, it was 8 grant in lieu of wages. 
That in my opinion, is consistent with the 
facts which are to be found in the judg- 
ments of the two courts helow and I am, 
therefore, of opinion that it ought to be 
held that it was a grant in lieu of wages. 
That being my view of the nature of the 
grant, I now proceed to determine the 
question as to whether or not having regard 
to the events which have happened, the 
plaintifs have made out a sufficient case 
for an order directing the dismissal of 
defendants Nos. 1 to 6 from their office 
of pujaris and for the necessary consequen- 
tial reliefe. 

The plaintiffs’ own case is that the 
office of pujaris has been in the family 
of the said defendants for at least seve- 
ral generations. There is also the fact to 
be taken into consideration that whatever 
may have happened in the past, the pujar- 
ig are now not unwilling to perform the 
duties of their office. Jn fact, we are in- 
formed by the learned Advocaie for the 
respondents that at the present moment 
the said defendants have been performing 
the duties of pujaris. In my opinion, sub- 
ject to what is about to be stated below 
as regards the declarations to which the 
Raja as shebait of the said idols may be 
held to be entitled to, and without pre- 
judice to the rights of the plaintiffg in 
the future, it ought not to be directed 
that at the present moment the de- 
fendants Nos. 1—f are liable to dismissal 
from their office as pujaris. If, as a matter 
of fact, they are willing to provide for the 
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expenses of the worship out of the usufruct 
of the lands in question, there is no re- 
ason, having regard to the circumstances 
present in this case, why defendants Nos. 
1 to 6 should not be allowed a locus pene- 
tentie and to continue in their’ office 
as pujaris. In that view of the matter, 
without prejudice to the right of the she- 
baits to ask at any future date, should the 
occasion arise, for the removal of defendants 
Nos. 1 to 6 from their office as pujaris | 
thing that, in the present circumstances 
the plaintiffs have not made out a suffi- 
cient case for their removal from the office 
of pujaris, But this, as I have just in- 
dicated, is on the footing that they will 
perform the duties of the office of pujaris 
in strict accordance with the directions 
which may be given to them from time 
to time by the shebaits and that they will 
undertake to provide out of the usufruct 
of the lands in question whatever expenses 
may be required for the proper and neces- 
sary worship of the idols. Should it appear 
that defendants Nos. 1 to 6 show by their 
conduct that they are recalcitrant in the 
performance of the duties of the pujaris 
on the footing indicated above, it would 
be open to the plaintiffs to take the neces- 
sary steps for their removal as they may 
be advised. “Liberty to the plaintiffs to 
apply. f 

I now come to the question as to what 
` the form of relief should be in this case. 
If I am right in the view which I have 
taken of the nature of the grant to the 
ancestor of defeudants Nos, 1 to 6 i: fol- 
lows that the lands were debutter lands 
of the idols referred to in the plaint and 
that defendants Nos. 1 to 6 being cus- 
todians of the lands in their capacity as 
pujaris of the idols were not entitled at 
any time to alienate or dispose of the de- 
butter lands in the manner in which they 
have done and that they were guilty of 
misconduct; in other words, it ought to be 
declared that these alienations (within which 
expression I include all the alienations 
effected by means of the documents which 
are Exs, 10,11 and 12 this case) are not 
binding upon the deities and that such 
declaration should be given not only aga- 
ingt the alienees who are parties to this 
appeal but also against defendants Nos. 1 
to 6 “who were the alienors, ; 

The result, therefore, is that there ought 
to be a declaration in manner indicated above. 
There ought ta be adeclaration that the nature 
of the grant of these lands was as stated 
in an cariier portion of this judgment and 
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that in the circumstances of the present 
case, subject to what has been stated above, 
it ig not neceseary to direct the removal 
of defendants Nos. 1 to 6 from their office as 
pujaris, : 

The result is that there will be declara- 
tions in the manner indicated above and the 
appeal will be allowed to the extent in- 
dicated above. As regards the costs of 
this suit and of the appeals there will be 
no costs on either side. 


Rankin, C. J.—J agree. 
N./A. Order accordingly. 


MADRAS HIGH COURT. 
Original Side Appe3l No. 59 of 1932, 
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RAMESAM AND MCOKETT, JJ, 

P. RAJAGOPALA GRAMANI—DERBNDANT 
—APPELLANT 
versus 


BAGQGGIAMMAL— PLAINTIFF — RESPONDENT. 

Trusts Act (II of 1882), s. 11—Trust providing 
for contingent interest to grand-daughters— Power 
of court to direct trustees to spend for nuptial 
expenses of grand-daughter—Absence of express 
ees in trust—Powers of court—General princi- 
ples. 

Under s. 11 of the Trusts Act and the principles 
of the English Law where there arises 
an emergency or a state of circumstances which it 
may reasonably be supposed was not foreseen or 
anticipated by the author ofthe trust and is un- 
provided for by the trust instrument, and which 
renders it desirable and perhaps even essential, in 
the interests of the beneficiaries, that certain acts 
should be done by the trustees which they them- 
selves have no power to do,and to which the con- 
sent of all the beneficiaries cannot be obtained by 
reason of some not being sui juris or not yetin 
existence, the court will exercise its general admi- 
nistrative jurisdiction by sanctioning, on behalf of 
all parties interested, those acts being done by the 
trustees [p. 110, col. 1.] 

One of the cases wherethe court .will soact is 
where an advance is sought out of the capital of the 
estate for the benefit of a minor who isa beneficiary 
with a vested or contingent interest. [ibid.] 


Where a testator gave his wifea life interest with 
remainder over to the settler's son for life and 
after the son’s death tohis grand-children and the 
widow took out a summons by notice of motion for 
the purpose of obtaining an orderfrom the court 
directing the trustees to pay a certain sum of 
money for the nuptial ceremonies of one of the 
testator’s grand-daughters and certain other sums 
for paying off certain creditors from whom she had 
borrowed for litigation expenses and for paying off 
certain decree-holders from whom she had borrowed 
money for the grand-daughter’s marriage expenses 
and other items: 

Held, that the court might sanction a reasonable 
amount for the nuptial expenses of the grand 
daughter but not the other items. In re Walker, 
Walker Duncombe (1), In re News Settlement (2) 
and In re Tallomache (3), referred to. [ibid.] 
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Appeal from the judgment of Mr. Justice 
Stone, dated the 8th of August, 1932 and 
passsd in the exercise of the Ordinary 
Original Oivil Jurisdiction of the High 
Courtin Application No. 1879 of 1932 in 
O. 8. No, 137 of 1932. | 

Mr. C. Brooke Elliot for Mr. V. Rajagopala 
Mudaliar, for the Appellant. 

Mr. K. Krishnaswamy Ayyangar for Mr. 
Y $. Rangachariar, for the Respondent. 

Ramesam, J.—This is an appeal from 
the decree of our brother Stone, J., dated 
the 8th August, 1932, in Application 
No. 1879 of 1932in 0.8. No 137 of 1932. 
The defendant is the appellant before us. 
The facts out of which this appeal arises 
may be briefly stated. One Raju Gramani 
executed a deed of trust on Ist September, 
1919, undér which he settled his properties 
upon trust appointing the defendant, who 
is his son-in-law by his second wife, as 
trustee, 
three houses and had a fixed deposit for a 
sum of Rs. 50,000 in the Imperial Bank, 
He provided that one of the Louses shall 
be utilised for the residence of the members 
of his family, that ie, bis wife and bis 
daughters until their marriege. The ir- 
come of the other houses which is said to 
be Rs. 80 per month was to be utilised by 
the trustee for paying taxes in respect of 
the estate, for repairs and for the expenses 
of his first wife Baggiammal, who is the 
plaintiff in this suit. After death, the net 
Income wes to be paid over to his son 
:Gnanasundaram and after the death of 
Gnanseundsram, it was to be distributed 
equally between his children. But if he 
dies issueless, it was to be distributed 
-.. equally between the daughters. The in- 
terest accruing cn the fixed deposit in the 
Imperial Bank was to be spent similarly Mis- 
understanoiugs have arisen between the first 
wife Baggismmsl and the trustee and this 
suit was filed by Baggiammal against the 
defendant for the purpose of removing him 
from trusteeship. A Judge's summons was 
teken in this euit by a notice of motion for 
the purpose of obiaining an interlocutory 
order from the court directing the defend- 
ant to pay (l) Rs. 1,500 required for the 
nuptial ceremonies of the plaintifi’s grand- 
daughter, that is, the daughter of Gnana- 
sundaram including the amount required 
for the earlier ceremony when she attain- 
ed age; (2) a sum of Rs, 2,000 required for 
paying off certain creditors from whom she 
borrowed for the expenses of her Suits 
Nos. 268 and 269 of 1931; (3) a sum of 
Re. 1,000 required for paying off the deoree- 
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holder in S. CO. 8, No. 2480 of 1931,the plaint- 
iff having borrowed that amount for the 
marriage expenses of her grand-daughter 
from one Ratna Bai; and (4) certain mis- 
cellaneous items such as maintenance, etc., 
amounting to Rs. 1,000. Altogether she 
applies for the payment of Rs. 6,500. 

The duties of the trustee are defined in 
the deed of trust already mentioned. No 
provision was made by the settlor for ex- 
penses of suits between hie wife and the 
trustee, nor has he provided for the ex- 
penses of the marriage and nuptials and 
other ceremonies connected with his grand- 
daughter. It is very difficult to say what 
exactly he intended. Perhays he intended 
that the expenses of the marriage and 
other ceremonies of the grand-daughter 
were to be defrayed by the wife out of the 
net income which was to be paid to her, or 
perhaps it was an oversight on his part, 
The duties of the trustee are governed by 
s. 11 of the Trusts Act, which runs as fol- 
lows: 

“The trustee is bound to fulfil the purpose of the 

trust, and to obey the directions of the author of 
the trust givenatthe time of its creation, except 
as modified by the consent of all the beneficiaries 
being competent to contract. Where the beneficiary 
is incompetent to contract, his consent may, for the 
the Facil of this section, be given by a principal 
Civil Court of original jurisdiction.” 
In this case Gnanasundaram’s children 
are both minors and other children may 
be born who are entitled to take under the 
trust deed. The court’s consent is, there- 
fore, necessary. Section 11 is based on the 
well recognised principles of Kaglish Law. 
In In re Walker, Walker v, Duncombe (1) 
Farwell, J., observed : : 

“The question that I have to consider is whether 

Ican on thetrue construction of this will authorize 
the trustees to make any expenditure larger than 
the sum mentioned in the will. I decline to accept 
any suggestion that the court has an inherent juris- 
diction to alter a man’s will because it thinks it 
beneficial. It seems to me that it is quite impossible, 
But in considering what isthe true construction of 
the will, it is open tothe court to ascertain if there 
be a paramount intention expressed in the will, 
and if so, to consider whether particular directions 
are properly to be read as subordinate to such 
paramount intention, or are to be treated as inde- 
pendent positive provisions,” 
Here there being a paramount intention 
to benefit the grand-daughter, the question 
is whether court cannot sanction ex- 
penses for her marriage and other cere- 
monies as subordinate to that inten- 
tion. In In re News Settlement °(2), 
it was held, 

(1) (1901) 1 Oh. 879 at p. 885; 70 L. J. Oh. 417; 
84 L. T. 193; 49 W.R. 394. 

(2) (1901) 2 Oh, 534; 70 L, J. Oh. 710; 85 L. T, 174; 


50 W, 8. 17 
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“Where ... there arises an emergency or a state 
of circumstances which it may reasonably be sup- 
posed was not foreseen or anticipated by the trust 
and is unprovided for by the trust instrument 
aud which renders it desirable and perhaps even 
essential, in the interests of the beneficiaries, that 
certain acts should be done by the trustees which 
they themselves have no power to do, and to which 
the consent of all the beneficiares cannot be 
obtained by reason of some not being sui juris 
or not yet in existence, the court will exercise its 
general administrative jurisdiction by sanctioning, 
-on behalf of all parties interested, those acts being 
done by the trustees ” 
and it is said that this principle par- 
ticularly applies where the estate consists 
of a business or of shares in a mercantile 
company. In In re Tallemache (3) on appeal 
from the judgment of Kekewicb, J., in 
In re Tollemache (4) the court on appeal 
affirmed the judgment of Kekewich, J., and 
dismiesed the apreal: Romer, L. J, eaid. 

“New's case (2) shows how far the court will go, and 
beyond what point it will not go." 

Oozens Hardy L. J., observec: 

“In my opinion, New's case (2) constitutes the high 
water mark of the exercise by the court of its 
extraordinary jurisdiction in relation to trus- 
tees.” 

In Kekcwich, J's judgment at page 457* 
“he enumerated various eub-Leadings of 
this extraordinary jurisdiction. The first 
sub hesding is where an advance was 
sought out of the capital of the estate 
for the benefit cf a minor who is a 
beneficiary with a vested or contingent 
interest. The present case must if at all 
fall under this heading. The second sub- 
heading is where a business has got to 
be continued. The third is where a buei- 
ness is to be sold to a joint stock company. 
The fourth is where re-construction of a 
company is contemplated. The fifth is 
where mortgages have got to be dealt 
witb, As I already said, the further 
headings do not help the petitioner in 
this case. Vide also Lewin on Trusts, 
pages 319 and 398. Having regard to the 
principles laid down in the above cited 
English cases and the provisions of s. 11 
of the Trusts Act, we think we may 
sanction a reasonable amount for the ex- 
penses of the consummation ceremony of 
the grand-daughter. But we think the 
amount sanctioned by the learned Judge 
is rather too high. We think it is enough 
to allow Rs. 750 for the coming of age 
ceremony and for the consummation cere- 
mofy, the amount to be distributed ac- 
cording to the discretion of the grand- 


3) (1903) 1 Oh, 955; 72 L. J, Oh. 539; 88 L, T. 670; 
l W. R. 59 


LR. 597, 
(4) (1903) 1 Oh 457. 
#Pago of (1903) 1 Ob.—[ Hd] 
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mother. This amount may be raised by a 
loan in the !mperial Bank or any other 
Bank on the security of the Fixed Deposit 
reccipt at a reasonable rate of interest 
acd the interest and the principal of the 
loan should be p2id off in monthly in- 
atalments of Rs. 50 to be deducted out of - 
the monthly payment to the plaintiff from 
the net income If before the loan is 
discharged the plaintiff and Gaoanasuaodara 
die, the balance should be debited against 
the interestof the grand-daughter Ohand- 
rambal. But as to the second, third and 
other items, we are unable to see how 
these expenses fall within the principles 
mentioned above, 

It is said by the learned Advocate for 
the respondent that the trustee practical- 
ly consented to the order of the learned 
Judge. Mr. Brocke Elliot, who appeared 
before usfor the appellant, denies that 


` hə ever consented, but on the other hand, 


opposed the petition. He howevar, stated 
his willingness to obey the directions of ° 
the court. The trustee is of course bound 
to obey the directions of the court and 
a statement to that effact cannot amount 
to a consent that the plaintiff's applicaticn 
in respect of the various items ahould be 
alloxred Evan Mr. Krishnaswami Ayyangar 
does not siy that there was any consent 
that a particular amount should bs award.. 
ed. Under these circumstances we think 
that the matter is really left to the 
court to decide under s. 11 of the Trusts 
Act. The consent of the other beneficiaries 
will not be necessary. f 

We allow the appeal to the extent in- 
dicated above, The plaintiff will pay 
2 3rd of the cost of the trustee to be debited 
against her monthly allowance in instal- 
ments. The trustee will reimburse him- 
self in respect of his owa costs from the 
interest on the trust estate. Tae direc- 
tion to pay the amount to the Advocate 
will remain. 

Mockett, J.—I agree, I must how- 
ever add that I am satisfied that, whe- 
ther there was or was not a consent decree 
in the strict sense, there was no serious 
opposition to the course adopted by the 
learned Judge. Previous orders in this 
trustesship kad been made by :several 
Judges of this court, all apparently by 
consent. Now the trustes takes up the 
correct attitude that the terms of the trust 
desd must be strictly applied and on 
thet basis informs us that he argued 
before the learned trial Judge and has 
row in this appeal through his Oounsel: 
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addressed learned arguments to us based 
on the provisions: of the Indian Trusts 
Act and certain decisions of the English 
Chancery Oourts. We must of course 
accept this assurance. I: cannot help 
thinking that the argument before us was 
at least a little more emphatic fhan. that 
addressed to the learned Judge I donot 
find in the learned Judge's judgment 
which has not.,been printed and which 
is- very brief any indication that the 
question of importance which is row 
raised was argued before him, I mention 


this as I was at one time during the’ 


course of this apresl cf opinion 
that we ought to send the matter back 
to the learned trial Judge for decision 
after argument, but after what Mr. Brooke 
Elliot has eaid [ concur with my learned 
brother thatasthe matter has now been 
fully argued before us it is better to deal 
with it here in the interests of saving 
jadicial time. 

The facts have been etated by my 
learned brother aud Ido not propose to 
repeat then. It is sufficient to say that in 
the estate of Raju Gramani deceased, 
his widow the plaintiffis given a life in- 
terest, with remainder over to the settlor's 
son for life and after his death to his child- 
ren. The widow Basaggiammal is now 
suing to remove the trustee with whom 
she is guarreiling. In fact she asks for 
Re. 1,500 for paying off creditors from 
whom she borrowed for the expenses of 
litigation in 193: and Rs. 1,500 for paying 
off a decree-holder. Thisdebt was in res- 
pect of money borrowed for the marriage 
expenses of her grand-daughter and 
miscellaneous items to the extent of 
Rs. 1,000. Shs acke that this money should 
be advanced out of the capital of the 
trust property. We are told that this 
widow issn elderly lady. It must be borne 
in mind thatshe has a life interest only. 

There is nospecific provision for main- 
tenance or for raising loans in the trust 
deed. Buts,4lof the Trusts Act would 


ty 


bound to carry out the purpose of the 
trust except as modified by the consent of 
all the beneficiaries being competent to 
contract or where the beneficiary being 
incompetent to contract, the.consent of 
a principal civil Court of original jurisdic- 
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tion has been obtained. There is a proviso 
that nothing in the section requires the 
trustee to obey . any direction when 
to do co would be impracticable, illegal or 
manifestly injurious to the beneficiaries. 
Now it is clear I think that to raise Re. 6,500 
out of the capital for the purposes for which 
it is intended in this case to be used is 
not within the provisions of the Trusts 
Theré hes been no consent of the. 
beneficiaries competent to contract and it 
isnot suggested the matter was brought 
to the learned trial Judgeon the basis 
that this was a matter so beneficial or 
advantageous to the minor beneficiaries 
that the formal permission of the court 
should be obtained. Section 11 of the 
Trusts Act would appear to have been 
founded on the principles which are 
specifically stated in In: re News Settlement 
(z) and I think that the dectrine therein 
Panak applies to this country, namely 
that 

“where an emergency or a stateof circumstances 
which, it may reasonably be supposed, was not 
foreseen or anticipated by the author of the trust and 
is unprovided for by the trust instrument, arises, the 


court would exercise its general administrative juris- 
diction on behalf of all the parties interested.” 

As pointad Oat, New's case (7), has been 
held in Eagland now to 

“constitute the high water mark of the exercise 
by the court of its extraordinary jurisdiction in 
relation to trusts.” 


The judgment of Kekewich, J., in} In re 
Tollamache (4), which is approved by the 
Court of Appeal in In re Toilamache (3) 
and which appears to be the leading 
case on the subject sets out the grounds on 
which the extraordinary jurisdiction of the 
court would be exercised, I agree with 
my learned brother that the only payment 
which hes been sanctioned in this case 
and whicn can conceivably be brought 
within that judgment is the amount of the 
nuptial expenses of the grand-daughter 
who has a contingent interest inthe trust. 
My learned brother considersthat Rs, 750 
is adequate for the purpose named and 
I ofcourse agree with him in any esti- 
mate of this sort. I also agree with the 
safeguards which he has named for 
the protection of the corpus of the trust 
property against diminution caused by the 
raising of Rs. 750, Lagree thatthe ap- 
peal should be allowed tothe extent which 
this sole payment. involves and also with 
the order pvopozed as to costs, 

N. K/A. Appeal allowed, 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 876 of 1932. 

December 21, 1932. ~ 
Burpee, J. 
Musammat BHAGWANTI—PLAINTITR - 
—APPELL'ANT x 
versus 
LAOHHMAN SINGH AND 0OTABES— 
DEFENDANTS- RBEPoNDENTA, = 
ivil Procedure Code (Act V'of 1908),0. XXI, rr: 
Civil Procedur de ( f o oare 
Where the plaintiff had filed objections in the 
executing Court under O. XXI, r. 58, Oivil Proce- 
dure Code, and these objections had been dis- ; 
missed after a summary enquiry on the ground that 
the gift relied on was made to defraud the creditors: 
Held, that the burden of proof lay on the plaintiff in 


‘the present suit to prove not only that there was an 


ostensible deed of title in herfavour, but also that 
the transaction was genuine. Mohamad Ali- 
Mohamad Khan v. Bismillah Begam (2), Mahadeo 
Misir v. Ram Prashad (3) and Janki Das v. Gulzar 
(4), followed, Bhagwant Appaji v. Kashinath (5), 
Jwala Singh v. Fatsah (6)and Saraswati Kuar v. 
Mahabir Prasad (7), distinguished. 


Second Oivil appesl fromthe decree of the 
District Judge, Rawalpindi, dated the i9th 
February, 1:32, affirming that of the Sub- 


` ordinate Judge, Second:Olaes, Rawalpindi, 


dated the Ist December, 193). 
.. Mr, Amar Nath Chona, for the Appel- 
lant, ; 


Mr. Krishan Swarup, for the Respond- 


ente, 
VS 


Judgment.—The plaintiff Musammat 


“Bhagwanti sued in this casefor a declara- 


tion to ‘the effect that the houee which 
had been attached in execution of the 
decree-of one Lachhman Singh against 
her husband Sunder Singh was her exclu- 
sive property by virtue of a gift and was 
not liable to be attached and sold. in. 
execution of the decree. 


in charge of a Receiver who was made 4. 
party to the. cuit. The Recéiver aswell 


. As Lachhman Singh resisted the suit on 


the ground that the gift in question was 
fraudulent and had been made in order 
to defeat and delay the creditors of Sunder 
Singh. This contention was upheld by the 
trial Court and the suit was*cismissed, 
The plaintiff appealed to the learned Dis- 
trict Judge but he agreed with’ the con- 
clusion of the trial Court and dismissed 
the, appeal. From this -decision a second 


appeal has been preferred,to this court by 


‘the plaintiff. =a , 

~The learned Counsel for the plaintiff has 
„urged that the gift of the house was in 
lieu cf maintenance and was valid accord- 
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ing tothe provisions of s. 25 of the Indian 
Oontract Act and, secondly, that the burden 
of .proofas regards the fraudulent char- 
acter ofthe gift lay upon the defendants 
and that they had failed to discharge the 
ante: me 

As regards. the first point, there is no 
doubt that there is a‘deed of gift in plaint- 
iff's favour, supporting prima facie her 
catensible title to the property. But the 
main. question’, is whether this gift was 
genuine or was merely a colourable transac- 
tion intended to defeat the creditors of 
Sundar Singh as alleged by the defendants. 
‘The lower Appellate Oourt has found in 
Savour of the defendants un this point and 
this being a finding of fact- cannot be 
questioned in second appeal: cf. Har Parsh- 
ad v. Bhagat Singh (1). But fhe learned 
Coursel for the appellant has urged that 
burden of proof in this respect was on the 
-defendants and the finding is vitiated 
owing to the courts below having treated 
the issue as thoughthe burden ‘was on the 
plaintiff and have thus judged the evidence 
from a wrong point of view. The learned 
Counsel for the defendants bae, on the other 
band, urged that the plaintiff had filed 
objections in the executing Court under 
O. XXi, r 58, Civil Procedure Code, and 
these objections having been dismissed 
after a summary enquiry on the ground 
that the gift was made to defraud the 
creditors, the burden of proof lay on the 
plaintiff in the present suit to prove not 
only that there was an ostensible deed of 
tile in her favour, but also that the 
transaction was genuine. In support of 
this contention,a large number of authori- 
ties, including a decision of their- Lord- 
ships of the Privy Council has been cited: 
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Sundar ‘Singli “see inter alia, Mohamad Ali Mohammad 


had become insolvent and his property was: - Khan*-¥. Bismillah Begam (2), Mahadeo 


“Misirv. Ram Prashad (3) and Janki Das 
-y, Gulzar (4) ete. The learned Oounsel for 
the appellant has referred to other authori- 
ties like Bhagwant Appaji v. Kashinath 
(5); Jwala Singh v. Fattah 60 Ind. Oas. 825 
(6), Saraswati Kuar v. Mahabir Prasad (7). 


(1) 36 Ind, Oas. 594; 102 P. R.1916;85 P., L. R. 
19 


17. 

(2) 128 Ind. Cas. 647; 35 O. W. N. 824; A. 1 R 
1930 P. O. 255; 7 O. W. N. 821; 33 Bom. L.R. 155; 
60 M.L. J. 341; 383 L. W. 397; (1931) M W.N, 1 


.0.). 
(3) 19 Ind. Oas. 74; 8 Pat, 890; 10 P. L. T. 339; 
A.I, R.1929 Pat. 579; Ind. Rul (1929) Pat, 570. 
(4) 131 Ind. Oas. 383; 32 P. L, R. ` 350; Ind. Rul 
(1931) Lah. 479. 
(5) 25 B. 202. 
9 60 Ind. Oas. 825; 19 A. L. J. 87, 
(1) 109 Ind, Oas, 272; A, 1. R, 1928 All, 476, 


1938. 
But these authorities do not deal with 
suits under O. XXI, r. 63, Oivil Procedure 
Ovde, and are easily distinguishable. In 
view of the authorities cited by the def- 
enodants [hold that the burden lay on the 
plaintiff in this case to prove the genuine- 
ness ofthe gift. Thereis, therefore, no valid 
ground for interferencs with the lower 
Appellate Court’s finding of fact in this 
respect, 

The appeal must accordingly be dismissed 
with costa. 

A. Appeal dismissed, 
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PATNA HIGH COURT, 
Second Civil Appeals Nos, 1458 and 
1459 of 1931, 

* October 21, 1932. 
MUHAMMAD Noor AND Daaytn, JJ. 
GIRWAR NARAYAN MAHTON 

AND OTSER8 —PLAINTIFFS—AP?ELLANTS: 
Versus 
KAMLA PRASAD AND 0OTAHRS 
—Dzrexpants—RgsPonDEnta, 

Jurisdiction—Judgment of court having jurisdic- 
tion—Whether can be a nullity—Question of juris- 
diction not raised in trial—Effect—Question of 
jurisdiction, if canbe raised collaterally—Bengal 
Lenuncy Act (VIII of 1885), ss. 106, 109, 147-A 
Withdrawal of suit—Prohibition of s. 100, if 
applies—Minor described as major—Natural guar- 
dian appearing and fileng compromise—Absence 
of formal order appointing  guardian—Whether 
vitiates decree—Compromise—Authority to effect and 
file, difference between. 

Acourt, which is empowered by law to try a 
suit, has power to try it either rightly or wrong- 
ly; the validity. of a decree does not depend on 
whether it embodies acorrect decision, A judg- 
ment of a court having jurisdiction over the 
subject-matter and the parties of the suit 
however erroneous, cannot be a mere nullity and 
cannot bs collaterally challenged, [p. 115. col. 


if the question of jurisdiction is to be decided 
by.’ the. court itself with reference to the exist- 
ence or otherwise ofa particular factin bar of 
the trial, there isno want of inherent jurisdic- 
tion, andthe judgment pronounced may be er- 
Toneous but not void and cannot be collaterally 

, impeached. . The question of jurisdiction in euch 
a. case is, like other questions of fact or law 
to be decided by the court itself which otherwise 
has jurisdiction to try the suit. Ordinarily ‘if a 
party does not raise the question of jurisdiction 
during the trial, he should not be allowed to do 
80. after the proceedings were carried to com- 
pletion provided the question of jurisdiction depends 
upon the decision of some fact or point of law, [p. 
116, col. 1.3 

The question of jurisdiction cannot be raised col- 
laterally, except where there is a total lack of 
jurisdiction in the court which passed the decree, 
[p. 117, col. 1) 

The prohibition ofa. 109 of the Bengal Tenancy 
Act applies even if the suit under 8. 106 of the Act 
‘was withdrawn. Purna Chandra Chatterjee v. 
Narendra Nath Chowdhury (3)" and Raja Reshee 
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Case-Law v. Sasti Chandra Pal (4), relied on. [p, 
116, col. 1.] an 

Non-compliance with the provisions of 8. 147-A, 
Bengal Tenancy Act, does not make the decresa, 
nullity. Askaran Boid v. Deolal Singh (17), Sheo 
Misir (18), Deolagan 
Singh v. Gulbansi Koer (19), Loki Gope v. Ram- 
nandan Prasad Singh (20) and Ishan Chandra Bar- 
nikya v, Moomraj Khan (21), relied on, [p. 118, col, 
2. 

l sin minor defendants in a case were sued 
as sui jurisand when the fact of their being 
minors was brought to the notice of the court, the 
court ordered the plaintiffs to take the necessary 
steps but before any steps could be taken, the 
minor defendants appealed through their natural 
guardian and filed a written statement, Sub- 
sequently, she compromised the suit with court's 
sanction onthe same terma as were accepted by 
the major defendants. Butthe cause title was 
not amended. On the question as to whether 
the minor defendants were properly represented: 

Held, that they were, and that the non-amending 
of the cause title, and omission to pass a formal 
order appointing guardian was a mere irregulari~ 
ty and did not vitiate the compromise decree, 
Partap Singhv. Bhabuti Singh (23)and Mir Sar- 
warjan v. Fakuruddin Mahomed Chowdhuri (26), 
distinguished. Satabo Narayan v. Ramayan 
Tewari (1), Bibi Walian v. Banke Behari-Prasad 
Singh (22), Seshagiri Row v. Tangaturi Jagan- 
nadham (24), Radha Krishnaswami Naidu v, 
Annamalai Chettiar (25), Nirvanaya v. Nirvanaya 
(27), Ramgulam Sahu v. Sham Sahai Das (28) 
and Hitendra Narayan Singh v. Sukhdeo Prasad 
Jha (29), referred to. [p. 119, cols. 1 & 2] 

There is a difference between ani authority 
to effect a compromise and an authority 
to filea compromise petition, The latter may be 
govəred by general authority to represont a client 
in court, whilethe former stands upon a different 
footing. [p. 120, col. 2.) 

Once a decree is passed it is for those who want to 
challenge it to prove the circumstances which would’ 
make it void, [ibid.] 

Second Civil Appeals against a decisionof 
the Additional Subordinate Judge, Patna, 
dated’ the 5th October 1931, modifying that 
of the Munsif of Bihar, dated the 20th 
January, 1931. | f 

Messrs. Khurshaid Hasnain, Syel Ali 
Khan and Rajeswari Prasad, for the Appel- 
lints, 

Messrs Manohar Lal and Kameshwar 
Dayal, for the Respondents. 


dudginent—These two second appeals 
are by the same plaintiffs and arise out of 
two rent. auits against two different sete 
of defendants, which though deereed in 
full by the trial Court, the Munsif of Bihar, 
have been.partly dismissed by the Addi- 
tional Subordinate Judge of Patna, The 
plaintiffs are co-sharer landlords of tke 
village where the rent-claimed lands are 
situated. The suits were for rentsof 1333 
to 1336 Faslis, The plaintiffs’ shares con- 
sistiog partly of the proprietary and partly 
of a lease-hold interest, amounted to 
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“7 annas il damsiin the year 1333 ‘and 
13 annas 18. dams in the years 1334 to 1338 
‘Faslis. - The rent was claimed at the rate 
‘of Ks; 7-8 0 per bigha. The defences raised 
“included'the denial of the extent of the 
-plaintiffs’ share, and of their right to 
.collect their own share of rent separately, 
anda pleaof payment, but the most import- 
‘ant, defence was the denial of the rate of 
‘rent, namely, Rs, 7-8-0 per bigha, it being 
-asserted that it was only Rs. 5 per bigha, 
‘Both the courts have overruled all other 
‘contentions of the defendants; as to the 
‘rate of rent the defence has been acccepted 
by the lower Appellate Uourt,. 

“ In order to appreciate the questions 
‘involved in the-dispute about the rate of 
rent it is necessary to state a few facts. 

The defendants and one of the plaintiffs, 
namely, Sheonarain Mahton, and the fathers 
of two of the plaintiffe, namély, Ramadhin 
Mahton and Tulsi Mahton and some other 
persons not before us, were formerly the 
ajaradars or zerpeshgidars (leseees) of the 
village under the former proprietors. In 
1909 when the village came under survey 
and settlement operatione, a large area. of 
land was found in the possession of the 
lessees which they claimed as their occup- 
ancy holdings at an annual rent of Rs, 5 
per bigha. The proprietors, on the other 
hand, asserted that they were the bakasht 
of the landlords and that the lessees were 
in possession of them in that capacity. Up 
to the settlement stage unders. 103A of 
the Bengel Tenancy Act the contention of 
the proprietors prevailed, and the land 
were entered as the bakasht of the landlords: 
but subsequently under arevisional order 
of the Assistant Settlement Officer in 
charge, raiyati khations were prepared in 
favour of the defendants (among others), 


and the rent-claimed lands with a rent -at: 


Rs. 5 per bigha were entered as their 


occupancy holdings, and it was with these’ 


entries that the Record of Rights was finally 
published. Being dissatisfied with thie, 
the landlords instituted a suit under s. 106 
of the Bengal Tenancy Act, That suit was 
withdrawn with permission to bring fresh 
one on the same cause ofaction. Later on 
some of the proprietors instituted a suit in 
the civil Court, which was numbered 233 of 
1911. That suit was for a declaration that 
the.defendantshad no raiyati land in the 
village, that the lands in suit were the 
bakasht of the landlords and that the de- 
fendants were in possession thereof as 
ijaradars,and for a declaration of the 
plaintifie’ right over those lands, together 
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with an injunction against the principal 
defendante not tocultivate the lands after 
the expiry of their, ijara, The principal 
defendants in the two present rent suits 
were among the defendants in that title suit. 
That suit wascompromised, the landlords 
agreeing to recognize the defendants ss 
occupancy raiyats in respect of the lands 
in question, and the latter agreeing to pay 
rent at therate of Rs, 7-80 per bigha.- A 
decree was passed in the terms of this 
compromise, Since then the present plaint- 
iffshave become landlords of a portion of 
the village either by purchase or by taking. 
lease. Itis-on the basis of the com promice 
decreein Suit No. 233 of 1911 that the 
plaintiffs claim rent at the rate of Rs, 7-8-0 
per bigha, The defence in respect of this 
part of the case is contained in. paras, 6 and 
Y of the written statements of the defend- 
ante, and isto the effect that the defend- 
ants had no knowledge and information of 
the compromise, that they did not effect 
any compromise sgainst the entries made in 
the survey khatian, that the compromise 


alleged was illegal and contrary to law, and: 


thatthey were not at all bound by it. 


While the trial Oourt decreed rent at the: 
rate of Rs. 7-8-0 per bigha, the learned Sub- 


ordinate Judge has . allowed rent at the 
rate of Ra. 5 per bigha only as entered in 


the Record-of. Rights and has ignored the. 


compromise decree, holding that it was 
void and the court's jurisdiction to enter- 
tain the suit of 1911 was barred under 
8.109 of the Bengal Tenancy Act. He has 


also held that the compromise constituted ` 


an enhancement of rent which was void 
under s, 29 of the Act and that the com- 


promise decree is also void on ‘account. 


of non-compliance with the -provisions of 


8. 147-A of the Bengal Tenancy Act. He. 


has further held that as both the de- 
fendants in Second Appeal No. 1458 were 
minors at the time of the suit of Iy11 and 


werenot properly represented therein thedec- . 


Tee was Void on this ground also. He has also 
held, reversing the finding ofthe trial 
court, that the compromise was not given 
effect to. Unfortunately none of these 
grounds, except the last one, was specifi- 
cally raised before the trial Court, or de- 
cided by it, and it seems that the appel- 
lants were prejudiced by the omission, 
They protested against these questions be- 
ing raised in appeal, but the learned Su- 
bordinate. Judge overruled the objection. 
The written statement was not clear enough 


to give the plaintiffs sufficient notice or ` 


the lines of attack which the defendants 
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were going to adopt against the decree, 
Some of the facts necessary to support or 
resist these lines of attack did require 
evidence,as is'shown by the comment of the 
learned Subordinate Judge that there was 
no evidence that the mother of the minor 
defendants actually compromised the suit 
or signed the petition or that the vakalat- 
namah authorised the Pleader to file the 
compromise petition. As in our opinion 
the view of law taken by the learned Su- 
bordinate Judge is not correct, it is not 
néceseary to puraue the matter further. 

As to the decree being void for want of 
jurisdiction in. the court, we consider that 

“the learned Subordinate Judge has failed 

to appreciate the distinction between an 
inherent want of jurisdiction and want of 
jurisdiction on grounds which have to ke 
determined by the court itself, The first 
makes the decree a nullity which can be 
ignored and need not be set aside. The 
second does not make the decree s nullity 
but ouly voidable; such a decree can be set 
aside by adopting the proper procedure, 
but cannot be collaterally impeached. For 
insvance, if a Munsif tries and decrees a 
suit of Rs. 5,0UQin value, as alleged by 
the plaintif and not disputed by tne de- 
fendant, or found by ths court, there is 
an inherent want of jurisdiction, and the 
decree need not beset aside by any particu- 
lar procedure—it is a nullity and can be 
ignored. On the other hand, if a court 
proceeds to try a suit, which is barred 
for instance by the principle of res judi- 
cata, however erroneous the decree of the 
court may be, it cannot be collaterally chal- 
lenged. The distinction between void and 
voidable judgments has been repeatedly 
laid down in anumber of cases. In the 
case of Satdeo Narayan v. Ramayan Tewari 
“(1), Das, J., observed: 

“A void judgment, on the other hand, isa judg- 
ment where there was a total lack of jurisdiction 
in the court to render it. Such a judgment is 
a mere nullity. It is not necessary to set it aside. 

It can be completely disregarded whenever it is 
pleaded either in support ofa claim or in answer 
to a claim. In order then to establish that the 
judgment...... .....i9 a mere nullity, it must be 


established that there was a totallack of jurisdic- 
tion in the court to render the judgment.......4.... 


Where there does not exist any jurisdiction to try 
and determine the cause, the judgment is void and 
it can beimpeached collaterally . ......... e+ Now juris- 
diction has been classified under different heads by 
different Judges; but I think we may take that it falls 
under four different heads; (1) territorial jurisdiction, 
(2) pecuniary jurisdiction, (3) jurisdiction of subject- 
matter and (4) jurisdiotion of the person." 


(1) 71 Ind. Cas. 705; 4P.L,T, 147; A, IR, 1923 
Pad 242; 2 Pat. 335, 
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In the case before ua there is no doubt 
that the court before which the suit of 
1911 was instituied had jurisdiction under 
all theee four heads, It is contended that 
a bar was placed on the power on account 
of the prohibition contained in s. 109 of 
the Bengal Tenancy Act; but that is not 
an inherent want of jurisdiction. Assum- 
ing that the plea that the suit was barred 
under the provisions of 8. 109 of the Bengal 
Tenancy Act had been specifically taken 
before the Munsif before whom the suit 
was pending, and assuming further, in 
view of the fact that the interpretation 
of that section had not bean clearly laid 
down at that time, that he held that sec- 
tion was no bar on account of the suit 
under s. 106 of tha Bengal Tenancy Act 
having been withdrawn and on that 
ground oron the ground that the scope of 
the suit of 19:1 was different, had decreed 
the suit, could the decree have been created 
as a nullity? A court, which isempowered by 
law to try a suit, has power to try it either 
rightly or wrongly: the validity of a dec=. 
ree does not depend on whether it embo- 
dies a correct decision. A judgment of 
a court having jurisdiction over the subjecta 
matter and the parties of the suit, how- 
ever erroneous, cannot be a mere nullity 
and cannot be collaterally challenged, 
To hold otherwise will mean that there 
is no finality in litigation as any success- 
ful party would then beat liberty in sub- 
sequent proceedings collaterally to chal. 
lenge the decree as erroneous and there- 
fore void. The question whether the suit of 
1911 was-or was not barred under s. 109 of 
the Bengal Tenancy Act was one within 
the competence of the court to decide in 
the suit of 1911. Though that question 
was not raised and was therefore not ex: 
pressly decided, the fact remains thatthe 
court entertained the suit and passed a 
decree on consent. The bar of s. 109 of 
Bengal Tenancy Act is a matter that ought 
to have been raised prior to the decreas 
and cannot now be raised, as it could not 
have been raised collaterally if it had been 
raised in the sait of 1911 and, let 
us assume, wrongly decided against the 
defendants. 

In the case of Dwarka Prasad Marwari, 
v. Jai Barham 67 Ind. Oas. 686 
(2) a question was raised whether a 
previous decision of a court not having 
jurisdiction was final and conclusive 
between the parties if the question of 


of? 67 Ind. Oss, 686 at p. 699; A, I, R. 1822 Pat, 


e soe 
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jurisdiction was not specifically decided. 
Though it was held in that case as a fact 
that the question of jurisdictionhad been 
pails raised and decided, Das, J. observ- 
ed: — 

“But ifthe question was not, in fact raised, the 
plaintiffs are in no better position........In my 
opinion, whenfthere is no want of jurisdiction in 
the court to try a suit, thatisto say, when the want 
of jurisdiction is not apparent on the face of the 
proceedings, but the absence of jurisdiction 
dependson a fact in the knowledge of the party 
which he had an opportunity of bringing forward in 
the court, then, if he does not bring that fact forward 
but allows the court to proceed with the judgment 
he ought not to be permitted to impeach the jurisdic- 
tion of the court in any collateral proceedings.” 

Thus, if the question of jurisdiction is 

to be decided by the court itself with 
reference to the existence or otherwise of 
a particular fact in bar of the trial, there 
is.no want of inherent jurisdiction, and the 
judgment pronounced may be erroneous 
but not void and cannot be collaterally 
impeached. The question of jurisdiction 
in sucha case ie, like other questions of 
fact or law. tobe decided by the court 
itself which otherwise hes jurisdiction to 
try the suit, Ordinarily if a party does 
not raise the question of jurisdiction during 
the trial, he should not be allowed to do s0 
after the proceedings were carried to com- 
pletion (Casperz on Estoppel,s. 83) provided 
the question of jurisdiction depends 
upon the decision of some fact or point of 
law. 
. In this case, ifthe question of jurisdic- 
tion had been raised in 1911, it would 
have been for the court to decide firstly 
whether s. 109, Bengal Tenancy Act appli- 
ed after the previous suit under e, 106 of 
the Act was withdrawn, and secondly 
whether the scope of the subsequent suit 
was the same as that of the previous 
suit, 

“No doubt, itis now settled law that the 
prohibition of s. 109 of the Bengal Tenancy 
Act applies evenif the suit under s. 106 
of the Act was withdrawn: see the decision of 
g Full Bench of the Oalcutta High Qourt in 
the case of Purna Chandra Chatterjee v. 
Narendra Nath Chowdhury (3), and the 
Privy Council decision in the case of 
Raja Reshee Case Law v, Satis Chandra 
Pal (4), but the contrary view was previous- 
jy taken in Chiodith v. Tulsi Singh (5) and 
$" (3) 88 Ind, Cas, 637; 52 O. 894; 0. L 


456; 29 0. W. N. 755; A. L R. 1925 al, 
(4) 116 Ind. Gas, 396; 10 P.L. T. 871; 33 O. 
N. 705; 


: 05; A. I R. 1929 P, O. 134; 57 M, L. J. 43; 
30 L, W. 279 (P. 0) 
r 5) 18 Ind. Oas. 130; 40 O. 428; 17 O. W. N, 
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Muhammad Ayezuddin v. Prodyot Kumar 
Tagori (6), which were expressly overruled 
by the Full Bench of the Oalcutta High 
Court: see also Bibi Saleha v. Antu Ram 
43 Ind, Cas. 973 (7) It was therefore, open 
to the courtto decide either way, and 
whatever, would have been the decision, 
it would have been final between the 
parties. Apart from this,it was open to 
the court to decide that the scope of the 
suit was different, 

Mr. Manohar Lal on behalf of the res- 
pondents hae, however, contended that the 
bar created bys. 109 of the Bengal Tenancy 
Act affects the inherent jurisdiction of the 
court, and, therefore, the decree is void. 
In our opinion it isnot so. The criterion 
ig thatifthe constitution of thé court gives 
it jurisdiction toentertain a snit but the 
jurisdiction msy be barred by the exis- 
tence of some extraneous facte, or the bar 
depends on an interpretation of the law, 
there is no inherent want of jurisdiction 
as the existencsa of those facte, or the in- 


terpretation of the law, is a matter for the 


court itself todecide, Reliance has been 
placed onthe case of Banke Bihari Lal v. 
Ram Anugrah Chowdhurt (8) and of Mahar- 
aja Sir Rameshwar Singh Bahadur v Yunus 
Momin (9) on which the former decision 
was based. Thesetwo cases decided that 
a finding as tothe amount of rent or of 
the bhacli area in a rent suit after the 
question had been decidedin a suit under 
8.106 of the Bengal Tenancy Act did not 
operate as res judicata in arent suit for 
subsequent years. These cases are, .we 
think, really against the contention of 
Mr. Manohar Lal. No doubt it was held 
that the previous decisions were not res 
judicata, but the decree for rent passed in 
contravention of the rent fixed in the cases 
under s. 106 was held to be a valid decree. 
In the present case the decree (passed with 
consent, no doubt) is not adecreefor rent 
but a declaratory decree fixing the amount 
of rent and is final between the parties and 
binding upon the defendants. 

Reliance has also been placed upon the 
case of Rajani Kanta v, Bala Dasi (10). 


© 61 Ind, Oas. 503; 48 ©. 359; 250. W. N. 


` (7) 43 Ind. Cas. 973, 
(8) 136 Ind. Cas. 287; 12 P. L. T. 717; A.I 
R. 1931 Pat, 215;10 Pat, 337; Ind. Rnl, (1932) Pat. 


73. : 

(9) 65 Ind. Gas. 474; 3P. L.T. 120; 6P, L. 
J 588; (1922). Pats 68; A, R. 1923" Pat. 
1 


(10) 85 Ind. Oas. 870; 52 O. 128;29 O. W.N, 
76; A.L R, 1925 Oal. 320, ao 
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But ‘there a case triable by a Subordinate 
Judge was tried by a Munsif. It was a 
case of inherent want of jurisdiction and 
the decree was attacked directly in revi- 
sion and not collaterally. The same remark 
applies to the case of Manisha Eradi v. 
Siyalt Koya (11). There the Snall Oause 
Court had only a limited jurisdiction and 
the decres was attacked directly in 
revision. 

It is settled law that the question of 
jurisdiction cannot be raised collaterally 
except where there is a total lack of 
jurisdiction in the court which passed 
the decree. Mr Manohar Lil hes drawn 
analogy from the fact that a decree against 
a dead person has been held to be nullity 
iù spite of the fact that the question of the 


death of the man is to be extraneously 
proved, and though the court had 
jurisdiction over the suit. He, there- 
fore, contends that the court be- 


fore which a decree is used is entitled to 
go behind the decreein order to ascertain 
whether or not the court which passed it 
had jarisdiction to do so. He has also relied 
upon the iprinciples underlying the deci- 
sions in which it had been held thata dec- 
ree against a minor, who was not properly 
represented in the suit, has been held to 
bea mere nullity. These are, however, a 
few exceptions in which the court can go 
behind the decree itself and can treat itas 
a nullity in spite of the fact that want of 
jurisdiction does not appear on the face 
of the decree itself, The principle under- 
lying all these cases is that the decree is 
void on account of a total lack of juris- 
digiion, or, in other words, there is 
only a decree on paper, but not in fact. 
Ab was observed by Manuk, J., in the Full 
Bench decision of this court in the case 
of Jungli Lal v. Laddu Ram Marwari (12) 
where the question orf" consideration was 
the effect of adecree against a dead man: 
“In cases like the one before us, that which pur- 
ports to be a decree, was really passed only against 
a name on thé record, the person behind that name 
having passed beyond the jurisdiction of all courts.” 
The aecree against a dead man is void 
onthe ground that there was no person 
representing the name in existence sgainst 
whom a decree could be passed. Though 
there isa decree on paper there is none 
in fact When a question ‘was raised in 
the Oaleutta High Uourt as to how far 
an executing Court can go into the ques- 
tion of the validity of the decreé, in the 
(11) 11 M. 220. 


a NT Cre ‘Cas, 529; 4 P. L. 1,240 at p; 264; 
84 d . 
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Fall Bench case of Gora Chand Haldar v. 
ee Kumar Roy (13), Walmsley, J.; 
Bald: 

‘*We have to start by accepting the proposition that 
the court that made the decree had no jurisdiction to 
make it, and by that expression is meant that the. 
court had not such territorial jurisdiction as would, 
authorise it to make the decree, and not that having 
jurisdiction it exercised it erroneously. This distinc- 
tion is of great importance, for with all respect, I 
venture tothink that the apparent conflict in report- 
ed cases is largely due to failure to keep this distinc- 
tion clearly in view. It would be tedious to examina 
the numerous decisions in detail, and it would not 
lead toany useful result. Ithinkit may be said that 
the correct view, andthe view for which there isa 
strong current of authority is that where the decree 
presented for execution was made by a court which 
apparently had no jurisdiction, - whether pecuniary or 
territorial or in respect of the judgment-debtor's 
person to makea decree, the executing Oourt is ene 
titled to refuse to execute it on the grouud that it was 
made without jurisdiction. Within these narrow limits 
Ithink that the executing court is authorized to ques- 
the validity of a decree.” à 

{t will be seen, therefore thet in all 
these ceses the underlying principle has 
been a total lack of jurisdiction in the 
court which passed the decree. The same 
thing can be said in respsct ofa decree 
against a minor who is not properly re~. 
presented inthe suit. There also the de- 
cree is treated as a nullity, because the 
defendant being a minor, the esurt had 
no jurisdiction over him unless he is re- 
presented by a guardian. In the case of. 
Tika Ramv Tula Ram (14) where a luna- 
tic was concerned, Kulwant Sahay, J. 
pointed out the distinction between a de- 
cree which is void and a nullity and de- 


cree which is voidable, and then he 
ssid : 
“A decree can be said to be void where there 


wasatotal wantof jurisdiction in the court to pass 
it........++ o -The jurisdiction ofa court maybe de- 
termined with reference to its territorial jurisdiction, 
its jurisdiction over the subject-matter ofthe suit, 
its pecuniary jurisdictionand its jurisdictfon over 
persons impleaded in the suit.” 

it was held inthat case that ifa man 
under disability was not properly represent- 
ed, the court had no jurisdiction over him. 
In the case before us, as hasbeen pointed 
out before, the court in which the suit of 
1911 wss instituted had jurisdiction 
under al) the usual heads in the suit 
territorial, pecuniary etc., and whether the 
jurisdiction to determine the suit was’ 
taken away, under s. 1090f the Bengal 
Tenancy Act, was a matter to be deter- 
mined by the court itself, 


(13) 89 Ind. Gas. 685; 53 O. 166; 42 0.°L. 
J.i: 290.W. N. 948; A. I, R, 1925 Oal. 907 
|. 

(10125 Ind, Oas. 787; 1L P. L. T. 185. 
Ind. Rul. (1930) Pat. 563; A, I R, 1930 Pat. ` 


480. 


o 
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‘Mr. Manohar Lal has further drawn an 
analogy from the fact that absence ofthe 
notice prescribed under O. KAI r. 22 of 
the Civil Procedure Code makes further 
proceedings in thecase a mere nullity, and. 
he points out that in spite of the fact 
that the court had jurisdiction to execute 
the decree, still the want of notice makes 
the whole proceedings void. He haa 
drawn our attention to the decision in the 
case of Gopal Chander Chatterji v. Gun- 
amoni Dasi (15), where Beverley, J., observ- 
ed that until notice was issued on the 
legal representative of the judgment-debtor 
the court had no jurisdiction to issue its 
warrant for the execution of the decree. 
The word “jurisdiction; was there used 
clearly, in the general sense of power. The 
analogy has no application as there 2 
necessary step in theinitiation of the pro- 
ceeding was wanting. We are, therefore, 
of opinion that there was no want of inher- 
ent jurisdiction in the Munsif who passed 
the consent decreein the suit of 1911, and 


that decree cannot be collaterally impe- 
ached and is not a nullity. 
- Mr, Manohar Lal has argued that the 


Record of Rights being in his favour the 
plaintiffs cannot realise more rent than is 
entered therein and that the statutory pre- 
sumption has not been rebutted, It is 
enough to say that the consent decree 
obtained after the publication of the Record 


of Rights must prevail against the Re- 
cord of Rights. 

-The.nexttwo grounds on which the 
learned Subordinate Judge has held the 


compromise decree to be void are equally 
untenable. There isno.doubt that there 
was abona fide dispute about the very 
existence of the tenancy between the then 
landlords and the principal defendants of 
that two rent suite before us, the former deny- 
ing the tenancy altogether and the latter 


claiming a tenancy at the rate of Rs. 5 per ` 


bigha. If under the circumstances the 
parties compromised the suit, such 8 com- 
promise does not offend against s. 23 of the 
Bengal Tenancy Act. In the case of 


Ferasat Ali Mullick v. Priamboiai Devi 
69 Ind. Oss. 414 (16) Ghosh, WJ, 
held that where o) the refusal by 


he landlord to recz nize the purchase 
of a non-transferable occupancy holding 
the purchaser agrees to pay a certain rent 
and is thus recognizad as a tenant, the case 
does not come withins, 29 of the Bengali 


Gs) 20 ©. 370. 


16) 69Ind. Oas, 414; A, I, R. 1924 Oal 
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Tenancy Act, The same view was taken by 
a Special Bench of this court in Askaran 
Baid v. Deolal Singh (17) a case which will 
be referred to later, and alsoin the case of 
Sheagobind Singh v. Mahabir Missir (18) 
another case which will aleo be referred to 
later and which bas been referred to by 
the learned Subordinate Judge. 

Regarding the defence of non-compliance 
with the provision of 8. 147-A of the 
Bengal Tenancy Act, assuming that there 
wasa non-compliance of its provision, it 
does not make the decree a nullity. This 
was also heldin the case of Askaran Baid 
v. Deolal Singh (17), a decision to which one 
of as wasa party. Das, J, observed that 
the court which was in seizin of the case 
which resulted in a compromise decree, 
being properly in seizin of that case, its 
decision cannot be described as a nullity. 
The same view was taken in this Court in 
the caseof Sheogebind Sindgh v. Mahabir 
Missir (18) and also in an earlier case Deola- 
gan Singh v. Gulbanst Koer 63 ind. Oas, 616 
(19) and alsoin Loki Gope v. Ramnandan 
Prasad Singh (20). The Oalcutta High Oourt 
has also taken the same view in the case of 
Ishan Chandra Banikya v. Moomraj Khan 
(21) where it was laid down that a decree 
passed without complying with the provis- 
jon of s. 147-A of the Bengal Tenancy 
Act was not a nullity, though it was liable 
to be setaside in a proper case, Apart 
from this, there is always a presumption 
that a court has acted in accordance with 
law, and we have noreasonto suppose that 
the court did not comply with the require- 
ments of law when it accepted the compro- 
mise between the parties. This is no 
ground for ignoring the decree in the, 
present case, especially when the suit in 
which the compromise wae effected was 
not between landlord and tenant as 
such. 

The next question to be considered is 
whether the decree is binding upon Kamla 
Prasad and Thakur Prasad, the defendants 
in Second Appeal No. 1458 of 1931 cor- 
responding to Appeal No. 120 of 1931 before’ 
the lower Appellate Oourt, (the No. 119 of. 


(17) 118 Ind. Oas. 723; 10 P. D. T. 717; A, I. 
R. i929 Pat, 568; Ind. Rul. (1929) Pat 


547, 
(18) 71 Ind. Oas. 143; 4 P. L. T. 301; (1929) 
Pat, 319; A.I. R. 1922 Pat. 654. ‘ 
(19) 69 Ind, Oas. 616; 1 Pat. L. R. 43; A.1.R, 1924, 


at. 374. 
(20) 118Ind. Cas. 722; 10P. L, T. 189; 8 Pat.’ 
372; A.L R. 1929 Pat. 287; Ind. Rul. (1929) Pat. 


546. 
(21) 97 Ind. Oas. 770; 300, W. N. 940, A. (L R 
1926 Oal. 1101; 45 O. L.J. 24, 
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1931 as given in the judgment of that 
court is apparently a clerical error), These 
defendants were admittedly minors at 
the time of that suit, and were sued as 
sui juris. The fact of their being under 
age was brought tothe notice of the court, 
and it ordered the plaintiffs to take neces- 
sary steps. Before any step could be taken, 
the two minor defendants appeared through 
the guardianship of their mother, their 
natural guardian, and filed a written state- 
ment. Lateron she compromised the suit. 
The learned Subordinate Judge has under 
the circumstances held that the minors 
were not properly represented and were 
not bound by the compromise decree, The 
learned Subordinate Judge has confused an 
agreement which has not ripened into a 
decree of a court and. a cempromise 
decree which like other decrees of the 
court, is binding unless it can be shown to 
have been passed without jurisdiction and 
is thus a mere nullity, oris shown to have 
been otherwise set aside. Once a decree is 
passed, the party relying upon it need not 
prove facts anterior to the decree. It is 
for those who challenge it to show that it 
is not binding. 

Now the simple question in this case 
is whether the defendants, who were 
admittedly minora, were properly re- 
presented in the suit. In our opinion 
they were. No doubt, as the cause title 
of the suit shows, they were sued as 
majors; butit is clear that they did sppear 
inthe suit through their mother and filed 
the written statement. That the heading of 
the plaint was not amended or a formal 
order for the appointment of the guardian 
was not passed by the court, was a mere 
irregularity, and does not vitiate the decree. 
The court accepted the guardian by 
permitting her to compromise, ~ 

In the case of Bibi Walian v Banke 
Behari Prasad Singh (22) it was heli that 
where.it appeared that in a suit the minors’ 
interest was effectively represented by 
their mother with the sanction of the court, 
the absence of a formal order appointing 
her and an immaterial defect of service of 
summonses on the minors and their guar- 
dian not shown to have caused any preju- 
dice to them, are mere irregularities and 
would not be a ground for reversing the 
judgment and the execution proceedings 
on appeal, or in a separate suit for that 
purpose. The learned Subordinate Judge 
has distinguished that case on the ground 

(22) 30 O. 1021; 30 I. A. 182; 5 Bom, L, R, 822; 7 Q, 
Wi N. 774; 8 Sar. P. O, J. 512 (P. O.) TAR 
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that there the minors were sued as such; 
and in the present case they were sued as 
majors. The distinction is, however, 
Immaterial as long as_ the interest 
ofthe minors was properly represented 
through a guardian who was allowed by 
the court to proceed with the defence, 

Mr. Manohar Lal has referred us to 
the case of Partap Singh v. Bhabuti Singh 
(23) where their Lordships of the Judicial 
Committee ignored the appointment 
of a guardian when the amendment of the 
plaint showing such an appointment 
was not signed by the Judge. The 
ratio decidendi of this case was that 
there was no bona fide application 
for the appointment of a guardian, and 
the leave of the court was not obtained 
to enter into the compromise on behalf 
of the minors. In the case before us there 
isan orderof the court sanctioning the 
compromise. In Partab Singh's case 
(23) the chief ground for setting 
aside the decree was that the guardian’ 
who had compromised the suit, had acted. 
ia collusion and against the interest of the 
minors. Thisis not the case here. Partap- 
Singh's case (23), was referred to in this 
court in the case of Satdeo Narayan, 
v. Ramayan Tewari (1) acase which has 
already been referred to in connection. 
with the jurisdiction of the Munsif to pass 
adecree. Thedistinction between Partab. 
Singh's case (23) and the present case is: 
this that in that case there was nothing 
onthe record to show that the judge, 
accepted the guardian who compromised 
the suit, whereasin this case there is an. 
order ofthe court allowing the guardian 
to compromise the suit. In Satdeo 
Narain’s case (1), already referred to, it has. 
been held that if a minor is represented 
by a proper guardian, whois not disqualifi- 
ed toact, the jurisdiction of the court to 
try and determine the case as against the 
minor is complete though the procedure 
prescribed by law was not strictly followed. , 
Mr. Manohar Lal has laid great stress upon 
the cause title of the suit as giving or defin- 
ing jurisdiction to the court, and he points 
out that in this case the defendants continu- ` 
ed to be shown as sut juris on the record 
of the case. In our opinion, the critical 
thing to be looked into is whether or not 
the minors were really represented in the 
suit; non-observance of form is merely an 


(23) 21 Ind. Cas. 288; 35 A. 487; 17 O. W. N. 1165; 
(1913) M. W. N.785: 14 M. L.T. 299; 25M. L. J. 492; 
11 A. L. J.901;16 O. O. 247; 18 O, L, J. 384 15 
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drregularity. It was held in the case of 


Seshagiri Raw v. Tangaturt Jagannadham ` 


(24) that the fact that the plaint showed 
defendant who in fact wasa major to be 
a minor did not make the decree a nullity, 
A similar view seems to have been taken 
in the case of Radha Krishnaswami Naidu 
v, Annamalai Chettiar 70 Ind, Oas. 365 (25). 
In our opinion non-amendment of the cause 
title was nothing more than an irregularity. 

Last of al), it has been contended by 
Mr. Manohar Lal that the mother was not 
entitled to compromise on behalf of the 
minors. He hasrelied upon the case of 
Mir Sarwarjan v. Fakhr ud-din Muhammad 
Chowdhuri (26). This decision has no 
application, as there the Judicial Commit- 
tee refused toa minor the specific per- 
formance of acontract entered into on 
behalf of the manager of his estate on the 
ground that there was no mutuality as the 
defendant could not bave enforced epecific 
performance of contract against the minor. 
In this case the compromise was entered 
into by themother who in the absence 
of the father was the natural guerdian of 
the minors, and she was perfectly entitled 
to compromise: see Nirvanaya v, Nirvanaya 
(27). The compromise was neither fraudu- 
lent nor collusive. Not only these two 
minors but all other defendants whose 
interest was similar to that of the minors 
compromised the suit on the same terms. 
The court expressly sanctioned the eom- 
promise on behalf of the minors. The 
attention of the lower Appellate Oourt 
was drawn to the case of Ramgulam Sahu 
v. Sham Sahai Das (28), where the eame 
principle was applied. The fact that there 
the question arose in an execution proceed- 
ing makes no difference. It. was laid down 
in the case of Hitendra Narayan Singh v. 
Sukhdeo Prasad Jha (29) that non-compli- 
ance with the provisions of law in the 
matter of the appointment of a guardian 
will not vitiate the proceedings unless it ia 
shown that the minors had actually suffered 
by it. Taking into consideration the fact 


(24) 32 Ind. Oas. 391; 39M. 1031; 19 M. L. T, 


8 70 Ind, Oas. 365; 15L. W. 6t3: 31 w 
T, 122; A. I. R. 1922 Mad. 301; (1922) M. W 
N 655; a3 MCL 3-92. 
26) 13 Ind Cas. 331; 390. 232; 160. W. N. 74; 
3) M. W.N. 22; 9 A. L. J. 33; 15 O. L. J. 69: 
4 Bom. L R5: 2PM. D. J. i156; ILM. L. T. 8; 39 
I. A, 1 (P. we 
(27) 9 B.5 
ka 62° tad. ‘Gas. 234; 1P. L.T, 663;5P. L. J, 
379; (1920) Pat. 358. 
39) 115 Ind. Oas. 886; 10P. L. T,79;8 Pat, 558, 
AL, R. 1929 Pat, 360, : 
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that the other tenants of the village, who 
were well able to look after their own 
interest, compromised the suit on the 
same terms as the mother clearly shows 
that their interest was sufficiently protected, 
and the compromise decree cannot be 
questioned. The {learned Subordinate 
Judge has commented upon the fact that 
the authority of the Pleader who compro: 
mised the suit has not been proved. There 
is, however, a difference between gn autho- 
rity to effect a compromise and an authori- 
ty to file a compromise petition. The 
latter may be covered by general authority 
to represent aclient in court, while the 
former stands upon a_ different footing. 
The distinction between thesetwo has been 
pointed out in the case of Thenal Ammal 
v. Sokkammal (30). The learned Subordinate 
Judge has relied upon the case of Sourendra 
Nath Mitra v. Tarubala Dasi (31) which 
has, however, no application to the facts of 
this case, In this case, as it appears from 
the petition of compromise filed, the com- 
promise was effected by the parties them- 
selves, and not by the pleader. The 
pleader eimply filed the petition. As to 
the proof of the fact thatthe mother did. 
actually compromise, the onus has wrongly 
been placed upon the plaintiffs. ít was 
not necessary forthem to go behind the 
decree, As has been pointed out before, 
once a decres is passed it is for those 
who want to challenge itto prove the 
circumstances which would make the decree 
void. 

In this view of the cage itis not necessary ` 
to discuss whether the compromiss was 
given effect to. A compromise decree 
has been passed and, if that decree is not 
void, the plaintiffs are entitled to realise. 
rent at the rate mentioned in that decree. 
And here again, it is for those who alleged. 
that the decree was not given effect to, to 
prove that rents were being realised at the 
rates alleged by the defendants. There is no 
finding by the learned Subordinate Judge’ 
that thie was the case. His findings are of 
a negative character to the effect that the 
plaintiffs had not been able to prove that. 
the rents were realised according to the. 
rate decreed, which to our minds is 
absolutely immaterial and misplaces the: 
onus. MEN 
io” 41 Ind. Oas. 429; 41 M. 233; 22 M. L. T.: 


(31) 123 Ind. Oas. 545; 11 P. Ta A. 
I. R. 1930 P. O. 158; Ind. Rul, (1930) P - 
Ka L.J. 489; 38Bom, L. Ri 645; 51 0. D- 
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The result is that the appeals are allowed, 
the decrees of the learned Subordinate 
Judge sre set aside and those of the 
Munsif restored with costs throughout. 

N. fa. Appeals allowed. 


MADRAS HIGH COURT. 
First Civil Appeal No. 293 of 1929. 
November 1, 1932. 

REILLY AND CORNISP, JJ. 

KOTTAMASU VENKATARATNAM— 
` PLAINTIFF —APPFLL‘NT 
A versua 
POLISEVTY BUTOHAYYA AND cTHER3I— 

DEFE DANTS— RESPONDENT?. 

‘Stamp Act(II of 1899),s. 2 (22)—Promissory note 
—Essentials—Instrument containing promise to pay 
or to deposit in court—Whether promissory note ~ 
Negotiable Instruments Act (XXVI of 1881), 8. 4. 

Where the material part of a document ran as 
follows: “We shall pay to you the said sum to- 
gether with interest thereon at the rate of six per 
cent. per annum from this dateas soon as you settle 
the High Court affair. If it shall be ordered by the 
court that the aforesaid amount should be deposited 
in court, we shall deposit only the said amount in 
court ‘and pay to you the amount of interest accruing 
thereon till that date:” 

Held,that the document was not 8 promissory note 
either within the meaning of the Negotiable Instru- 
ments Act or the Stamp Act. 

To pay money to athird party on behalf of the 
payee but on the third patry’s order cannot be treated 
as the same thing as, or equivalent to, payment to the 
payee or to his order, whichis the promise necessary 
in any note not payable to the bearer or to the payee 
only in order to bring it within the definition in s. 
4 of the Negotiable Instruments Act. That element of 
a promissory note has not been extended or altered in 
any way by theextended definition of a promissory 
cee s. 2 (22) of ‘the Stamp Act. [p 121, cols, 

& 2,' 

In deciding whether a document is a promissory 
note two tests are applicable ; (1) wasit the intention 
of the parties that the instrument should be a pro- 
missory note, and (2) is the document a promissory 
note, in the common acceptation of the term by busi- 
nessmen? [p. 121, col. 2.] 7 

First Civil Appeal against the decree of 


the Court of the Subordinate Judge of 
Guntur, O. 8. No. 1 3 of 1527. 
Messrs. Ch. Ragha:a Rao and V, 


Sriramamoorti, for the Appellant. 

Messrs. P. Satyanarayana Rao, V. Subra- 
manian, V. Satyanarayanaand B Somayya, 
for the Respondents. 

Reilly, J.—The learned Bub ‘tdinate 
Judge has not thought it necessary to try 
this ‘suit in fall. He dismissed it asa 
result of his finding on issue No. 5, which 
he took upas a preliminary issue. That 
issue is “whether the suit document isa 
promissory note under the Stamp.Act as 


è 
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contended by the defendents Nos. 3 and 4 


‘and is inadmissible in evidence.” The learn- 


ed Subordinate Judge has found that the 
document is a promissory note, and, as it 
has not been stamped, he has found it 
inadmissible inevidence. He has therefore 
dismissed the suit. 

Plaintiff No. 2 has appealed, contending 
that the document on which the plaintiff 
xued is nota promissory note. The crucial 
part of the document appears to me to be 
contained in two sentences: o 

“We shall pay to you the said sum together with 
interest thereon at the rate of six per eent. per annum 
from this date as soon as you settle the High Court 
affair. If it shall be ordered by the court that the 
aforesaid amount should be deposited in court, we 
shall deposit only the said amount in court and pay 
to youthe amount of interest accruing thereon till 
that date,” 


I do not think it can be reasonably 
contended that a document so framed is 
a promissory note within 6.4 of the Ne- 
gotiable Instruments Act. It is clear that 
it does not contain an unconditional 
promise to pay the amount in question 


_to the payees or to their order or to the 


-the 


bearer of the document. The promise is 
to pay the amount to the payees unless the 
court directs that the amount shall be 
deposited in court. f 

But itis contended for the defendants 
that for the purpose of the Stamp Act, 
‘rromissory note’ includes more than that 
cxpreseion does as defined in the Negoti- 
able Instruments Act. That is so. Secticn 
2 (22) of the Stamp Act runs: 

“Promissory note” means a promissory note as 
defined by the Negotiable Instruments Act, 188]; it 
also includesa notepromising the payment of any. 
sum of money out of any particular fund, which may 
or may not be available, or upon any condition or 
contingency which may or may not be performed or’ 
happen.” f 

lt is contended for the defendents that 
this document in question, though not a. 
promissory note under the Negotiable 
Instruments Act, is a promissory note aa: 
the meaning ofthat term has been extended - 
by s. 2 (22) of the Stamp Act, because the. 
executants promise to pay the amount to 
the payees upon a contingency which may 
or may not happen. But if we examine 
the language of the document carefully, - 
J think it becomes clear that they pro-- 
mised to pay the amourt to the payee, not- 
if something happened or did not happen, - 
but to pay to them unless something 
happened, unless the court directed thet: 
amount be desposited in court, : 
Grammatically I donot think that this- 
document, properly interpreted, comes: 
within the extended definition of “ pro-s 


99 
missory note” as given in the Stamp Act, 
But there is something more than 
grammar in the matter, as Mr. Raghava 
Rao has urged. Section 2 (22) of the 
Stamp Act extends the definition of “pro: 
missory note” as given in the Negotiable 
Instruments Actin the ways I have men- 
tioned when quoting the sub-section in 
fall, But it does not do away with, or 
in any way affect, one essential charac- 
teristic of a promissory note, that it must 
contain a promise to pay to some person 
or persons or to their order or to the bearer 
of the note, Here, quite apart from any 
question of a contingency happening or 
not happening, the promise is to {pay in 
one event to the payees, in the other event 
to deposit the money in court. Mr. Laksh- 
manna for the defendants has contended 
that in the circumstances payment into 
court to the credit of a particular suit, as 
is provided in one event in this docu- 
ment, would be the same thing as pay- 
ment to the payees, because the payees 
were judgment debtore, who were under 
liability in certain circumstances to pay 
the amount to the credit of a suit, in 
which a decree had been made against 
them. In effect his argument is that in one 
event the executants had promised to pay the 
amount to the payees, in the other event to 

ay it into court to the credit of a suit on 
their behalf, because it was money which 
in that event they would be liable to pay. 
It is quite true that the principal money 
concerned in this suit was on the plead. 
ings money drawn by the plaintifis from 
court. on security being given that they 
would, if they lost a certain case in the 
High Oourt,- pay it back into court; and 
in that sense, if in the one event the 
executante of the document in question here 
had todeposit the amount in court, they 
would bs paying it into court on behalf 
of the plaintifs (judgment-debtors). But 
it would be a very extraordinary and to 
my mind unpermissible extention of the 
definition of a promissory note ins, 4of 
the Negotiable Instruments Act to say that 
it is the same thing for the purpose of 
that definition to promise to pay an amount 
to aperson or to his order and to promise 
to pay that amount on his behalf to some 
third person onthe order of that third 
person, though it may be equally advan- 
tageous to the payee if either course is 
adopted. To pay money to a third party 
on behalf of the payee but on the third 
party's order cannot be treated as the 
same thing as, or equivalent to, payment 
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to the payee or to his order, which ig 
the promise necessary inany note not 
payable to the bearer or to the payee only 
in order to bring it within the definition 
ins.4of the Negotiable Instruments Act, 
That element of a promissory note has not 
been extended or alteredin any way by 
the extended definition of a promissory 
note given ins. 2 (22) of the Stamp Act. 
In my opinion this document with which 
we are concerned is not & promissory -note 
either within the meaning of the Nego- 
tiable Instruments Act or within the 
mesning of the Stamp Act. For these 
reasone, apart from other consideratione, 
in my opinion, the finding of the learned 
Subordinate Judge was wrong. ae 

Imay mention that the learned Sub-- 
ordinate Judge thought that 6. 13 (2) of 
the Negotiable Instrumente Act might. 
be applicable to this case, treating the. 
document as one containing a promise to 
pay to alternative payees. But it is un- 
necessary to discuss that aspect of the 
matter beyond saying tbat his opinion is 
clearly wrong and that if has not been: 
contended by Mr, Lakshmanna that that, 
section is really applicable to this case., 
In my opinion, therefore, the decree ol. 
the learned Subordinate Judge should be 
set aside and the suit should be remand-’ 
ed to him for fresh trial, the court-fea’ 
paid by the appellant being refunded to. 
him. Oosts of this appeal should abide. 
and follow the result, 

Cornish, J.—I agree. In deciding whe- 
ther the document is a promissory note, . 
the question, tas observed by Pollock, B. ia: 
Mortgage Insurance Corporation v. Com-- 
missioner of Inland Revenue (1) is what ia: 
the dominant, the substantial effect of the 
instrument, And in the determination of: 
the questions, two tests are sapplicable:- 
(1) was it the intention of the parties 
that the instrument should be a promis- 
sory note, and (2) ia the documént a pro: 
Mmissory note, in the common acceptation - 
of the term by businessmen ? Taking. 
firat the second of these tests, I find is 
difficult to believe that the suit document. 
would ba regarded by businessmen as a 
promissory note, It is addressed to the. 
plaintifs and purports tobe written by. 
two of the defendants, and to be signed 
by all three defendants, It is in these. 
terms: “A sum of Rs. 17,000 has been in 


. civil Gourt deposit to your credit to the 


account of O. 8. No. 31 of 1921 on the 
file of the Additional Sub-Oourt, To-day 
(1) (1888) 20 Q. B. D, 645. 
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1 have withdrawn that amount on furnish- 
ing security of our own property. We 
shall repay to you the said sum together 
with interest thereon at the rate of six 
per cent. per annum from this dateas soon 
as you settle the High Oourt affairs. If 
it shall be ordered by the court that the 
aforesaid amount should be deposited in 
court, we shall deposit only the said 
amount in court and pay toyou the amount 
of interest accruing thereon till that date,” 
It is true that the document contains 4 
statement that the defendants would repay 
the money. But a mere promise to pay 
is not sufficient to make the documenta 
promissory note, if it appears from the 
context that the document was not intend- 
ed to operate as a promissory note. In 
my opinion, the fair interpretation of the 
suit document is that it was intended to 
be a memorandum or recital of an agres- 
ment whereby the defendants were to 
repay the money withdrawn from court 
to the plaintiff if he succsedei in his 
appeal, or to the court if the court so 
directed. I also think that the document 
fails when tried by tne first test. It was 
neither the plaintiff's case nor the defend- 
ants’ case on the pleadings that a promis- 
sory note was executed. The plaintiff's 
allegation was that the document in ques- 
tion was an acceptance by the defendants 
of an offer made by the plaintiff for use 
of money drawn from court on which the 
defendants were to pay him interest. The 
defendants on their part deny the genu- 
ineness of the document, and they deny 
that they withdrew the money. on losn 
from the plaintiff. Their case was that 
there was an agreement between the parties 
that the moneys withdrawn from court 
should be lent by defendants for the 
mutual benefit of both parties. When, 
therefore, it was nobody's case that a 
promissory note was intended to be execut- 
ed, and when the document itself did 
not clearly reveal any such intention, I 
think the lower Cours was not justified 
in holding that the document was a promis- 
sory note, 

NL KA. 
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` NAGPUR JUDICIAL COMMIS- 
SiONER’S COURT. 

Second Civil Appeal No. 432 of 1930, 

September 17, 1932. 
GRILLE, A. J.O. 
Seth GOKULDAS—Ptaintiry— 
APPELLANT 
versus 
RADHAKISAN LAD—Darenpavt 
— RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 83—Mutual 
open and current account—Tests—Shifting balance, 
whether conclusive. 

Where the plaintiffs held a mortgage from the 
defendant and the defendant sent tea to the plaintiffs 
tobesold onthe understanding that the amount 
realized through the plaintiffs’ agency were to be 
utilized in paying off the plaintiffs’ mortgage ; 

Held, that the account was nota mutual open and 
current account within the meaning of Art. 85 of the 
Limitation Act. 

Held, further, that a shifting balance is not necessari- 
ly a conclusive test of mutual dealings between the 
parties. It is necessary to show that the dealings 
were of such a nature that they might lead to sucha 
shifting balance. Tea Financing Syndicate, Lid. v. 
Chandrakamal Bezbaruah (1) and Hirada Basappa v. 
Cadigi Muddappa (2), referred to. [p. 124; col, 2.] 

Sscond Oivil Appeal against a decree of 
the District Judge, Nimar,dated the 8th 
January, 1930, reversing that of the Sub- 
Judge, First Olass, Khandwa, dated the 
26th August, 1929, 


Mr. J, Sen, for the Appellant, 

Mr. S. B. Gokhale, for the Respondent. 

Judgment.—The plaintifi.brought a. 
suit against the defendant on the basis of an 
amount due on an open, mutual and current 
account, The dealings started in 1919 and 
the last entry in the accounts is dated the 
$th April, 1925. The suit was brought on 
the 17th October, 1928, and itis claimed 
that the: suit was within limitation as under 
Art, 85 of Sch. I of the Limitation Act, 
the cause of action arose on the 17th 
October, 1925 the close of the trading year 
in which the last item of the account 
occurred. The defendant denied that 
the accounts were mutual and also 
denied that the plaintiff was a minor at 
the time the cause of action accrued, 
a position which tke plaintiff took in the 
plaint. The trial Court found both points 
in the defendant's favour, namely, that the 
plaintiff had failed to establish that he was 
a minor at the time when the cause of action 
accrued and also that the account was not 
mutual and the suit having been brought 
more than three years after the date of the last 
transaction, namely 9th April, 1925, the 
suit was time-barred, This finding was 
confirmed in appeal and the plaintiff ha 
preferred a second appeal, . 
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As regards the question of the plaintiff's 
minority there is no doubt that evidence 
which was clearly open to the plaintiff to 
bring to establish the age of his birth has 
not been brought and both courts were 
justified in considering that the evidence 
which was adduced, in the absence of the 
definite evidence which could have been 
produced, was insufficient, It is strongly 
contended that the account between the 
parties was ‘mutual and that Art. 85 of the 
Bch. I of the LimiSation Act did apply and 
that the suit wes consequently within 
time; and in support of the contention that 
the accounts were mutual it is pointed 
cut that on two occasions betwsen 1919 
and 1925 ‘the balance shifted inthe de- 
fendant's favour. Strong reliance is placed 
6n behalf of the appellant on the ruling 
in Tea Financing Syndicate, Ltd., v. Chand- 
rakamal Bezbaruah (1) but the facts on 
which that case was decided and on which 
it was determined that there was a mutual 
égcount between the parties are easily 
distinguishable from the facts before me, 
On page 665* Radkin, O. J , stated :— 

“ There can, I think, be no doubt that the require- 
ment of reciprocal demand involves, as all the Indian 
cases have decided following Holloway, A. O. J.,in 
Hirada Basappa v. Gadigi Muddappa (2), transactions 
on each side creating independent obligations on 
the otherand not merely transactions which create 
obligations on one side, those on the other being 
merely complete or partial discharges of such 
obligations, Tt is further clear that goods as well as 
money maybe sent by way of payment. We have, 
therefore, to see whether under the deed the tea, 
sent by the defendant to the plaintiff for sale, was 
sent merely by way of discharge of the defendant's 
debt or whether it was sent in the course of dealings 
designed to create a credit to the defendant as 
the owner of the tea sold, which credit when 
brought into the account would operate by way of 
set-off to reduce the defendant's liability.” 

The finding in this case was that the 
tea ‘which the defendant sent to the plaint- 
iffs was for the purpose of being sold by 
them and creating a credit which would 
be used to work out the mortgages which 
the plaintiffs held from the defendant, 
that isto say, the plaintiffs were acting on 
behalf of the defendant in the matter of 
disposing of his tea and thus a position 
of reciprocal demand on either side was 
created although the amounts realised by 
the defendant through the plaintiffs’ agency 
were subsequently to be utilised in paying 
off the mortgage. 

In the case before me there is no ques- 

19 133 Ind. Oas. 801; 58 Oal.649;fA. 11. R. 1931 
Oal. 359; 52 O. L, J. 314; 340. W.N. 1175; Ind. Rul. 
(1931) Oal. 753. 

(2) 6 M. H.O. R. 142. 
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tion of any reciprocal demand or obliga« 
tion,An examination of the accounts shows 
that the transaction between the parties 
consisted entirely of sums advanced by 
the plaintiff which were repaid from time 
to time by the defendant. There was no 
question of mutual trading and not a word 
has been said in the plaintiff's evidence 
to show that the repayments entered as 
cash payments in his account books were 
other than repayments on acoount of money 
lent, and were in the nature of any trade 
or commercial dealings. In fact the plaint- 
iff appears to have been treated by the 
defendant as a bank. It is true that on 
two occasions an examination of the 
accounts reveals that the balance was 
actually in the defendants’ favour, Nowa 
a shifting balance is not necessarily a 
conclusive test of mutual dealings between 
the parties. It is necessary to show that the 
dealings were of such a nature that they. 
might lead to such a shifting balance; 
It is the nature of the dealings which is the 
true criterion and the nature of the dealings 
may establish mutuality without the balance 
ever having ehifted at all In Tea Financing 
Syndicate, Ltd. v. Chandrakamal Bezbaruah 
(1) Ghose, J., pointed out that a shifting 
balance may bea test of mutuality but its 
absence is not a conclusive proof against 
mutuality, Similarly 2 shifting balance is 
not necessarily a conclusive proof of mut- 
uality. In this case the occasion of tne. 
balance in the plaintiff's favour is easily. 
explained. On one occasion in the year 
192], it was ascounted for by an entry in. 
the plaintiff's books ofa sum of Rs, 757-5-3. 
said to have been received in cash ata time. 
when only Rs. 529-120 wera due. from 
the defendant, The defendant denied any- 
such cash payment and on examination the. 
plaintiff's witnesses were constrained to. 
admit that no such amount was in fact. 
received in cash but that the defendant 
had directed the firm of Nandram Baxiram 
to pay an amount owing tothe defendant to 
the plaintiff in order to set against his 
own account with them. If the amount 
so paid was in excess of what was actually- 
due at the time it is but natural thet the 
defendant before directing such a payment 
would not trouble to calculate the exact 
amount and direct ofily the payment of so 
much, especially as he was in the habit of con. 
tinually taking advances from the plaintiff's 
firm. The shifting of the balance in this 
case clearly imposes no consideration of 
mutuality, The next occasion arose by 
the consignment of cotton to the value of 
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Rs. 1,100 by the defendant to the plaintiff 
as a result of which there was a slight 
credit balance in the defendant's favour. 
As pointed out by Rankin, O. J. in the 
passage already quoted ‘goods as well as 
money may be sent by way of payment,’ 
In the Oalcutta case it was held on the 
facts that the tea was not sent as payment 
but for the purpose of being sold and 
converted into money for the defendant's 
benefit. No such allegation in respect of 
this consignment of cotton has been 
made in this case and the cotton must be 
taken, to have been sent as, payment of 
money borrowed and accapted a3 much. 
There is no evidence or even allegation 
that the plaintiff had-cotton dealings withthe 
defendant or acted £8 a broker for him. It 
is, as before, merely an occasion of repay: 
ment of an approximate amount due without 
any particular enquiry as to the exact 
Amount as the accounts were open and 
current but such action, as has already 
been shown, dzes not make the accounts 
mutual accounts, 

In addition to the case of Tea Financing 
Syndicate Ltd v.Chandrakamal Bezbaruah 
(1) two unreported rulings of this court 
aye been been cited on behalf of the ap- 
pellant. Both of them relate to the case 
of a servant who took advances which 
were.debited egainst him, while his salary 
‘was credited in his favourand on accounts 
being finally taken it was held that Art, 
85 applied. The distinction is Bo clear as 
to need little comment. There was an 
obligation on the part of the servant to 
refund the advances taken by him and 
there was an equal obligation on the part 
of the master to pay the servant his salary 
and the applicability of Art. 85 on an 
account which was admittedly open and 
current and which was so clearly mutual 
is obvious. In the case befora me the 
plaintiff had no obligation towards the 
defendant at all, There is nothing beyond 
the advance of money to the defendant 
from time to time and the acceptance of 
repayments as they came. The circumst- 
ances inwhich on two occasions a slight 
ovér-payment was made have been explain- 
ed. It follows, therefore, that limitation 
yan not from the close of the final 
year in which the last transaction occurred 
but from the dates of the transactions 
themselyes or from the last acknowledgment 
of liability. The suit has been properly 
dismissed as time-barred and the appeal 
fails and is dismissed with costs. 

A, Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 420 of 1931. 
April 14, 1932. 

Mirrae AND BARTLEY, JJ, 

ASIA KHATUN AND oranss—Jupamenr- 

. £3, DEBTOKS— APPELLANTS 

` T Versus 

{NURJAHAN KHATUN AND otumas— 
ce DROREE-HOLDERS— RESPONDENTE. 

Civil Procedure Code (Act V of 1998), 0. KAI, 
rr. 58, 89,0. XXXIV, 1.6 as amended in 1999— 
Deposit to set aside sale—Creditor of mortgagee 
decree-holder attacking and withdrawing part of it 
—Mortgagee, if barred from challenging validity of 
sale—Estoppel, if exists—Sale, when to be confirmed 
—Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. S(asamended in 1929), if retrospective in 
effect. 

Where a creditor of a mortgagee decree-holder, on 
execution of his own decreas against the mortgagee, 
attached and withdrew a part of the amount de- 
posited by the mortgagor under O. }XXI, r. 89, Civil 
Procedure Code, in spite of the mortgagee's pro- 
tests : 

Held, that under the circumstances, O. XXI, r 
53, did not apply and hence the mortgagee was not 
debarred from challenging the validity of the 
deposit, and that he was not estopped for having 
taken a benefit from the deposit as his creditor's 
withdrawing the part of the deposit was nota volun- 
tary act of the mortgagee. 

Heid, further, that until the mortgages 
into court the sum his creditor 
and placed itto the credit of 
the sale could not be confirmed 
mortgagor had no right of redemption be- 
tween the datesof sale and its confirmation. 
Sunder Koer y, Sham Krishen (7), ` followed, Kali 
Pade Mukerjee v. Basanta Kumar Dutt (8), distin- 
guished, Muhammad Musa v, dal Singh (9), not 
followed, 

Order XXXIV, r. 5, Givil Procedure Oode as 
amended in 1929, is not Tetrospective in operation, 

Appeal against originai order of the Bub- 
Judge, First Olass, Backergunj, dated the 
10th October, 1931, - 

Messrs, Sarat Ch, Roy Choudhury 
and Mahendra Kumar Ghose, for the Appel- 
lants. 

Mesers. Dwarka Nath Chakrabarty and 
Srish Chandra Dutta, for the Respond- 
ents, 


brought 
had withdrawn 
the mortgagor 
and that the 


Mitter, J.—This is an appeal by the 
judgment-debtors from an order of the 
Subordinate Judge of Backergunj dated 
10th October, 1931, by which he refnsed 
to set aside the sale in execution of a 
mortgage decree. The questions of law 
which fall for determination in this appeal 
depend on facts which have not been 
seriously disputed before us and hich 
may be briefly stated. It appears that 
the respondent Nurjahan Khatun and others 
obtained a mortgage decree against the 
appellants Asia Kbatun and others for a 
sum of Ks. 10,830-10-6 sometime in the 
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year 1928 and in execution of the said 
decree purchased the properties which 
formed the subject of the mortgage on 
19th February, 1930. On i9th March, 1930, 
judgment-debtora Nos, 2 to 7 made an ap- 
plication to have the sale in execution set 
aside under O. XXI, r. 89, Civil Pro- 
cedure Oode and they deposited the 
decretal money with compensation. On 
%4th March following, notices were issued 
on the mortgagees decree-holdera and 
judgment debtor No.1 to show cause why 
the sale should not be set aside. In the 
meantime on 25th March, Narendra Nath 
Gupta and others who had obtained a 
rent decree against the mortgagees deeree- 
holders, attached the sum of Ra. 3,410 10-0 
out of the money deposited under O. XXT, 
r. ¢9 by the morigagors defendants 
Nos. 2 to7, and on 26th May, 1 30, the 
Subordinate Judge after hearing the objec- 
tions of the mortgagees decree-holders set 
aside the mortgage sale. On the next 
day the mortgagees decree-holders put in 
a petition before the Subordinate Judge 
‘asking the court to stay the payment of 
Ro, 3,410-10-0 to Narendra Nath Gupta 
as they were intending to prefer an appeal 
against the order of the Subordinate Judge 
setting aside the sale to the High Court. 
They repeated this prayer for stay of 
payment in their application of 27th June, 
1930. 

On 28h June, 1930, the mortgagees 
decree-holders put in a further applica- 
tion in which they distinctly alleged that 
‘they did not admit that the amount 
deposited by the judgment debtors under 
O. XXIL, r. 89 belonged to them and they 

rayed that in the circumstances till it 
was decided by the High Court that the 
said money belonged to them, the attach- 
ing creditors could in no gense ba entitled 
to the money on the footing that the 
said money belonged to them and they 
asked for time to bring an order for stay 
from the High Oourt, The Subordinate 
Judge who was desling with both the 
rent execution case and the application 
under O. XXI, r. 89 directed that the sum 
of Rs. 3,410 100 be paid to the attaching 
creditors on their furnishing security and 
on 12th July, 1930, the security was 
furnished and payment order was made 
in favour of the attaching creditors and 
the rent execution case against the mort- 
gagees decree-holders in the present case 
was dismissed on fuli satisfaction, On 
Əlat July, 1930, the mortgagees decree- 
holders preferred an appeal to the High 
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‘Court against the order of the Subordinaté 
Judge setting aside the mortgage sale; 
The appeal wasiheard by the learned Chief 
Justice Sir George Rankin, and Pearson, J, 
Pearson, J., with whom the Ohief Justice 
concurred allowei the appeai and made 
the following observations : : 

“In my judgment, therefore, this was not a good 
deposit under r. 89 which entitled the judgment- 
debtor to have the sale set aside and prima facie, 
the order of the learned Judge cannot stand. ; 

It appears, however, that on 25th March, 1930, 
a few days after the deposit, an attachment in 
execution was made of the deposit moneys to the 
extent of Rs. 3,410-10-0 by creditors holding a decree 
against the decree-holders in the present matter, 
A certificate for payment of that amount was granted 
to the attaching creditors on 12th July, 1930. In 
the circumstances this matter must go back to: the 
lower Court for consideration of what effect, if any 
this fact may have upon the present position an 
tights of the parties.”, ; : 

It appears, therefore, from the observa- 
tions Jast quoted that the High Oourt: 
remanded the case for consideration of 
the question as to what effect the fact 
of the attachment of Rs. 3,410-1U-0 and 
of the payment of the same to the at- 
taching creditors of the mortgagees decree- 
holders may have upon the righta of the 
parties. When the matter goes back on 
remand not only this question but also 
other objections to the sale in execution 
of the mortgage decree were raised’ before 
the Subordinate Judge. The Subordinate 
Judge rejected the application under O; 
XXI, r. 89, and the other applications 
made on 17th August, 1931, by which the 
judgment-debtors Nos. 2 to 7 prayed that 
the mortgage decree may be held to be 
satisfied and that the sale and purchase: 
by the mortgagees decree-holders might 
be set aside. lt is against this | order 
refusing to set aside the sale that the 
present appeal has been brought. The: 
sale was attacked substantially on four 
grounds before the learned Subordi- 
nate Judge below and the same grounds’ 
have been repeated before us by the learned 
Advocate for the appellants. 

The first ground taken is that the at- 
taching creditors Narendra Nath Gupta and: 
others were representatives of the mort- 
gagee decree-holders and the withdrawal: 
of money by them precludes the mort- 
gagees decree-holders from contending’ 
that the deposit was not a good deposit; 
within the meaning of O. XXI, r. 89, 
Civil Procedure Code, and reliance ig 
placed on O. XXI, r. 58, Oivil Procedure. 
Code, in support of this contention. It 
is obvious however that O. XXI, r. 53 has. 
no application tothe present case seeing 
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that what was attached in the present case. 
was not a decree and O. XXI, r. 53 applies 
only to attachment of decrees. This ground 
therefore fails. 

It is contended in the second place that 
as the mortgagees decree-holders had 
enjoyed the benefit of the deposit made 
by the judgment-debtors Nos. 2to7 he is 
precluded from challenging the validity of 
the deposit or from challenging the order 
made by the Subordinate Judge in the 
first instance setting aside the sale. lt 
is pointed out that before filing the appeal 
on 2ist July 1930 against the order of the 
Subordinate Judge setting aside the sale 
the decree-holder enjoyed the benefit of the 
‘ deposit to a certain extent as the rent 
decree agäinst the mortgagee decree. holders 
was dismissed on full satisfaction. In 
support ofthis contention reliance has been 
placed on a decision of this courtin the case 
of Banku Chandra Bose v. Marium Begum 
37 Ind. Oas, 804 (1), An examination of that 
case shows that where asuit which was dis- 
missed for non-prosecution was restored 
on an‘application on behalf of the plaintiffs 
and the court made certain orders in res- 
pect of the payment of defendant's costs 
incidental tothe application and the de- 


fendants got their costs taxed and obtained - 


an allocature it was held that they having 
taken advantage of the order were pre- 
cluded from appealing against it. The 
learned Sir Lancelot Sanderson, O. J., 
said that the defendants acted under the 
order and enjoyed the benefit of it and 
they could not adopt the order for one 


purpose and then claim to have if set. 


aside for another purpose, Other cases 
were also cited to show that where a 
person accepitsa benefit under the order 
of acourt he is precluded from challeng- 
ing the order. This rule is only a special 
phase of therule that a party cannot 
either in course of a litigation or in deal- 
ing in pais occupy inconsistent positions: 
upon that rule election is founded. In 
other words, 8 man shall not be allowed 
in the language of the Scotch law to 
approbate and reprobate. Where a man 
has an election between several incon- 
Bistent courses of action he will be con- 
fined'to that which he first adopts: the 
_ election, if made with the knowledge of 

facte, is in itself binding. The election 
must be however a voluntary act not forced 
upon him by circumstances over which he 


had no control and notwithstanding his. 
of the decree- 


protest. Three petitions 
(1) 37 Ind. Oas, 804,21 O, W.N. 223. 
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holders dated 27th May, 27th June and 28th 

June 1930 respectively make it clear 
beyond doubt that the mortgagees decree- 
holders respondents were persistently 
resisting the application of the deposit 
money to the satisfaction of the rent. 
deeree obtained by Guptas against them. 
The true rule in cases of this kind is laid 
down by Dr. Bigslow in hie classic work 
on the Law of Estoppel, Edition 6 as 
page 747. The learned author says this: 

“Nor will the receiving an indirect benefit from 
a transaction, it seems,if without the party’s own 
procurement, have the effect to preclude him frem 
denying the validity of the transaction.” 

The decree holders were no free agents 
in the matter of attachment of 
Rs, 3,41¢-10-0 andin these circumstances I 
can see no reason on principle and J can 
see nothing in authority to guide me to the 
conclusion that the respondents are pre- 
cluded from challenging the validity of 
the deposit, At the same time I feel 
that no order for confirmation of sale can 
be made until the mortgagees decree- 
bolders can bring into court the sum of 
Re, 3,410 10.0 and place it to the credit’ 
of the judgment-debtors defendants Nos. 2 
to7. The next ground taken is that 
under the provisions of O. XXXIV, r. 5, 
as it stood before its amendment by Act 
XXI of i929 thejudgment-debtors are en- 
titled to redeem before the confirmation 
of sale, It is argued that the right of 
the mortgagors to redeem is not exting- 
uished by the sale, that the security 
remains alive till the date of confirmation 
of the sale and reliance has been placed 
in support of this contentionona Full 
Bench of this court in the case of 
Bibi Jan Bibi v. Sachi Bewah (2). An exa- 
mination of that case will, however, show 
what was there laid down is that a mort- 
gagor judgment-debtor is entited to stop 
the sale of the mortgaged property in ex- 
ecution of a mortgage decree by payment 
of the debt before the sale actually takes: 
places and the sale proceeds are distributed. 
It is argued that the use of the words “and 
the sale proceeds are distributed” in the- 
said Full Bench judgment goes to show 
that the mortgage could be redeemed be-~ 
fore confirmation of sale. We cannot agree 
with this contention. In our opinion the 
right of redemption is extinguished with 
reference to persons who are concluded b$ 
the decree for sale by the sale actually 
taking place. It is then said that this 
might have been the position when the 
Transfer of Property Act of !882 (a, 89) 

(2) 31 O. 863; 8 O. W.N, 684, ad 
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was in force, where on payment of the 
mortgage debt the defendants’ right to 
redeem and the security was held to be 
extinguished. It is said that the worde: 
“and thereupon the defendants’ right to redeem and 
the security shall both be extinguished ” 
which occurred atthe end of a, 89 having 
been omitted from O. XXXIV, r. 5, Civil 
Procedure Code, the effect is that the right 
of redemption of the mortgegor is not 
extinguished by the sale. In support of 
this contention reliance has been placed on 
the following observations of their Lord- 
ships. of the Judicial Committee of the 
Privy Oouncil in the case of Sukhi, v. 
Gholam Safdar (3). Dealing with Hetram 
v, Shadi Ram (4) Lord Dunedin said thue: 

“But the second preposition which was absolutely 
necessary for the judgment was that the mortgage 
was gone for ever so soon as tLe decree of sale was 
obtained; and that was based on the express words 
of s, 89, Transfer of Property Act, 1882, which ends 
providing for the decree ‘and thereafter the de- 
fendants’ right to redeem and the security shall 
both be extinguished.’ Now the group of ss. 85 to VO 
inclusive, of the Transfer of Property Act, 1882, were 
repealed by the Oivil Procedure Oode, 1908, and were 
replaced by the rules under O. XXXIV. In these 
rules the words above quoted are omitted in the 
rule which corresponds to 8. 89. They do not occur 
in either the foreclosure section of the Act of 1882 or 
the corresponding rules of O. XXXIV, which are 
limited to providing for the extinction of the debt 
aaeeea NOW the words being gone their Lordships 
feel no difficulty in holding that the law remains as 
it certainly was before the Transfer of Property Act, 
1882, namely that an owner of a property who is 
in the rights of a first mortgagee and of the ori- 
ginal mortgagor as acquired at a sale under the first 
` mortgage is entitled at the suit of a subsequent 
mortgagee who is not bound by the sale or the 
decree on which it proceeded to set up the first 
mortgage as a shield.” 

‘his case in our opinion is no authority 
for the proposition that when a mortgagee 
has obtained a decree for sale the mort- 
gage as between himself and his mortgagor 
and all parties to the suit is not exting- 
uished by the sale, As I read the decision 
of, their Lordships it merely lays down that 
by the decree and the sale the security is 
not. extinguished so far as to prevent the 
agitation of the rights under it which were 
not. decided by the decree. Their Lord- 
ships were not dealing with the question 
of re agitating rights already concluded by 
the decree and the sale. In Sukhz's cose 
(2) the prior mortgagee had obtained a 


(3) 65 Ind. Cas. 151; A.I. R. 1922 P, C.11; 448 I. 
A, 465; 43 A, 469; (1921) M. W. N. 445; 14 D. W. 
1@; 260. W. N. 279; 42M. L. J. 15; 80 M. L. 
T, 175; 24 Bom. L. R. 590 (P. 0). 

(4) 45 Ind. Oas. 798; A. I R. 1918 P. 0.34; 451. 
A. 130; 40 A. 407; 5P. L. W.88; 16 A. L. J, 607; 
35 M. D.J. 1; 24 M. L. T.92; 28 0. D. J. 188: 
(1918) M. W. N. 518; 20 Bom, L. R. 798; 22 O. W. 
N, 1033; 9 D. W. 550; 12 Bur. LT, 73(P. 0). 
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decree for sale without joining a puisne 
mortgagee andin the suit by the latter 
the puisne mortgagee contended that the 
prior mortgagee could not use his mortgage 
as a shield because the mortgage was 
merged in the decree for sale and wae there- 
fore, extinguished. The Judicial Oom- 
mittee held the mortgage was not exting- 
uished and could be held up as a shield. 
On the other hand, their Lordships held 
that the purchaser of the mortgage sale 
was in the rights of the first mortgagee and’ 
of the original mortgagor as acquired at a 
sale under the first mortgage and this 
shows that the right of the mortgagor in, 
the mortgaged property was gone. This 
view receives support from a decision of 
Wallace, J., in the case of Y. Hilarayan v. 
N. Nagaswami Ayyar (5), There is some 
suthority for the view that the security 
might not be extinguished by the decree 
for sale for as has been pointed out by Sir 
Rash Behary Ghose in his Law of Mortgages, 
page 503, Edn. 5: os 5 
“A judgment being a seourity of the highest 
character known to the law, there seems to be an 
idea, a mistaken idea, I think, that when a judgment. 
is recovered on a debt secured by a mortgage, the 
security is extinguished. It is said that there cannot 
be two ‘debts, one leviable by execution and the. 
other continuing to be a charge on the property. The 
original debt is gone, transit in rem judicatam, and 
a fresh debt is created with different consequences. 
This notion, however, is based on a misapprehension 
ofthe observations of Lord Bramwell in In re 
Huropean Central Railway Co., (6) which can only 
lend support to it, ifthey are detached from the 
context. A careful examination of the judgment 
will show that thefremarks of the learned Judge 
are applicable only toa personalaction of the cove- 
nant against the mortgagor andnotto an action 
to realize the security,” 
But there can in our opinion be. no doubt 
that the security was extinguished by. 
the sale which took place before Act XXI 
of 1929 came into force, By the omission 
of the words "the security shall ba ex- 
tinguished” (from O. XXXIV, r, 5) the 
inference follows that the law under 
0, XXXIV,r. 5 before amendment remain- 
ed as it certainly was before the Transfer. 
of Property Act, 182 as expounded and: 
applied in Sunder Koer v. Sham Krishen 
(7), where Lord Davey observed ag, 
follows:— ; 
“After the expiration of the period of grace if the 
property should not be redeemed,the matter would 
pass fromthe domain of the contract to that of” 
judgment and theright of the mortgagee would: 


(5) 96 Ind. Cas, 607; A. I. R. 1926 Mad. 816; 49 M. 
691; 50 M. L.J. 612; 251. W. 258. 

(6) (1876) 4 Oh, D. 33; 46 L. J, Oh. 57; 35 L. T. 
583; 25 W. R, 92, 

(7) 34 O. 1505 34 L A.9;11 O.W. N. 249;5 On 
L, J, 106 (P. O.). l 
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‘that under.the sale in the present 
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thenceforth ‘depend, not on the contents of his bond 
but in the directions in the decree.” 

: Reliance has next been placed on a recent 
decision of this court in the case of 
Kali Pada Mukerjee v. Basanta Kumar 
Dutta (8) In that case my learned brother 


: Mukerji, J, made the following remark on 


which reliance has been placed by the 
appellant as supporting the contention 
that the right of redemption existed even 
ub tothe date of the confirmation of the 
sale:— 


““In any case, therefis no/foundation for the view 
case treating 


the auction-purchaser jBasanta, as a stranger, the 
right of redemption remained in the appellant 
after the sale or in any event after the confirmation 
thereof.” i é 

In making these obaervations,Mukerji, J., 
was referring in this passage to the facts 
of the particular case where the psyment 
was made after the confirmation of the 
sale. On the other hand, it seems to me 
that Mukerji, J., was clearly of opinion 
that in a sale held under an order absolute 
under O. XXXIV, r. 5 the purchaser acquires 
the right of the mortgagee ss also of the 
mortgagor, that is to say, the latter’s right 
of redemption: (see page 182*), The only 
decision which supports the contention of 


“the appellant that the right of redemption 


remained in the mortgagor after the sale 
and for long afterwards, is the decision 


of Das, J, in the case of Muhammad 
Musa v. Hdal Singh 65 Ind. Oas. 801 
(9), For the r:essons we have given 


above we are unable to agree with Das, 
J. It is argued for the appellant that it is 
somewhat anomslous that the security 
will be held not to be extinguished with 
reference to persons who are not parties to 
the decree for sale and will be held to be 
extinguished with reference to persons 
who are parties to the decree for sale. We 
do not consider that thereis any such 
anomaly, for we caanot overlook the effect 
of the decree for sale against the mortgagor 
which merges the debt into the decree 
for gale and prevents the mortgagor who 
is concluded bythe decree for sale from 
re-agitating his rights of redemption after 
the sale actuslly takes place. We are, 
therefore, of opinion that this ground must 
aleo fail. 

The next and .the last ground taken is 
that Act XXI of 1929° must be heid to have 


(8) 138 Ind. Oas. 177; A. I. R. 1932 Cal. 126; 59 
O. 117; -35 0. W. N. 877; 


427. > 5 
Sg Ind. Oas. 801; -A I. R. 1922 Pat, 92; 3P. L 


*Pago of 1901 0- {E4] 
142—)7 4 18 
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retrospective operation and |that it is 
therefore, permissible to the judgment- 
debtors to redeem even before confirmation 
of sale, for under O. XXXIV, r. 5 as 
amended payment could be made at any 
time before the confirmation of a sale 
made in pursuance of & decree passed uu- 
der subs. 3 of the rule. There is no force 
in this contention as the Act expressly 
states ins. 15, el. (c) that nothing in 
the Act will affect rightsalready acquired. 
The rights acquired by the mortgagee at 
the sale in question was a substantive 
right and even if there was no such saving 
clause under the ordinary rules of inter- 
pretation no retrospective cperation could 
be given to the Act for it affects substan- 
tive rights. It issought to beargued that 
the question of redemption on payment 
of the mortgage decretal amount before 
confirmation ofsale is merely a matter of 
procedure and retrospective operation 
could be given to the recent enactment 
and reliance is placed on a decision of the 
Full Bench in the case of Jagadanandan 
Singh v. Amritlal Sircar (I0) This Full 
Bench decision is not applicable to the 
present case as it related to a very diffe- 
rent states of facts. 

We are, therefore, of opinion that the 
order refusing to set aside the sale is 
right. We think, however, that the sale 
should not be confirmed until the mortga- 
gees Gecree holders bring into court the 
aum of Rs 3,410 10-0 and put it to the 
credit of defendants-appellants Nos. 2 to 7. 
This money must be brought into court 
within a month from the date of the 
arrival of the record in the court below. 
On the failure of the respondents to bring 
the money into the court within the time 
fixed the sale will be set aside and the 
appellants will be allowed to redeem on pay- 
ment of the amount due on the mortgage, 
with interest and costs. In all the cir- 
cumstances we think that each party should 
bear their own cosis of these proceedings 
throughout, 


Bartley, J.—I agree. 


N/A. ‘Appeal | dismissed, 


(10) 220. 767. 
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BOMBAY HIGH COURT, 
Original Suit No. 2279 of:19.1. 
April 18, 1939, - 
Kasia, J. 
‘CENTRAL BANK or INDIA, Ltp,— 
PrLaintikFF 
versus 


NUSSERWANJ1 E BHARUCHA asp 
f OTHERS — D} FE> DANTA. 
. Transfer of Property Act(IV of 1882), 38.5, 58 
(£;—Situation of property—If affects construction of 
Act—Pasties in British India—Whether can effect 
mortgage of property outside british India—Deposit 
of title déeds in Bombay—Property where Act not 
applicable—Burden of proof of validity of transac- 
tion—Letters Patent (Bombay), cl. 12- -Equitable 
mortgage in Bombay by persons in Bombay of prop- 
erty in Baroda—Bombay High Court's jurisdaction to 
entertain suit—Sale, if canbe ordered—Civil Proce- 
dure Code (Act V of 1908), s. 17—Bombay High 
Court Rules (Original Side}, r. 581. . 
` Thè Transfer of Property Act isto be con- 
strued irrespective ofthe fact whether the property 
is. inside or outside British Inaia, or whether the 
property is situated in a province to which [the Act 
-applies or not. Thecourt whichis bound to give 
effect to thé provisions of the Transfer of Property 
Act must judge the transaction according to the 
provisions contained in the Act unless the contrary 
is proved [p. 130, col. 2.] ; 
lt is possible to effect a valid equitable mort- 
gage in British India of property outside British 
India, Ha parte Pollard (1):and Ex parte Holthau- 
„een, In re Scheibler (2), relied on, Nilkanth 
Balwant Nathu v. Vidya Narasinha Bharati (3, and 
Papiah Naidu v. Naganatha Sethu Pathi (4), distin- 
guished.. [p131, col 1.] he 
The. High Uourt has jurisdiction to enforce the 
“mortgage transaction effected by deposit of title 
deeds in Bombay in respect of property in British 
. India where the:Transfer of Property Act has not 
been made applicable or in the territories outside 
British India, and if the transaction is sought to be 
attacked onthe ‘ground thatit is contrary to the 
law of the place where the land lies the buraen of 
proving that contention is on the perty alleging it. 
Lp. 136, col 2.] ae 


.The Bombay High“ Court can enforce an 
equitable mortgage of property situate in a Native 
State (Baroda State) effected in Bombay by persons 
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residing in Bombay, although the laws of the Native - 


State. may not recognise the mortgage. The High 
Court can also pass an order for the. saleof the 
property onthe mortgagor's failure to pay the 
mortgage amount within the time provided in the 
decree. Hx parte Pollard (1),and other English 
cases discussed, [p. 131, col. ',j ‘ 


Although the court of a Sub-Judgein British 
India cannot order the sale of property ina Native 
State even if the mortgage is valid, the Civil Proce- 
dure Code not applying tosuch sales, yetsofar as 
the High Oourt is concerned the machinery to carry 
out thedecree which the court might ultimately 

ass is provided inthe High Court Rules. The 
High Court can, therefore, ordera sale of property 
@n a Native State because when the Commissioner 
in carrying out the decrees passed in mortgage 
suits proceeds to sell the property he does not adopt 


the machinery ofthe Civil Procedure Uode but he‘ 
is doing so under the rules framed by the High . 


Yourt in that respect. [p, 132, col, 1.] 


NDA Lip. v. NUestRwandt, l 
` “Bir Jamshed Kanga; for the Plaintiff, 


` 
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Mesere, V. F. Jaraporewala “and J, S. 
Khergamvaila, for thè ‘Defendante. 

dudgment.—The defendants conten- 
tions as contained in the issues,.are (1) 
that the Transfer of Property Act does.not 
apply to transfers in respect of property or 
interest in property outeide British India; 
(2) that this Court has no jurisciction to 
order the enforcement of a mortgage of 
land culside Britisa Indis; and (3) tha’ in 
any event this court canuot order the’ sale 
of property outside British India in ‘en- 
forcement of an alleged mortgage; of ‘Sach 
land effected in Bombay, OU ae, Besa 

Considering these arguments ‘in their 
orcer, I tind thats. 5, Transfer of Property _ 


_ Act, which defines “transfer of property,” 


doce not in terms exclude properties outside 
British India. In my opinion therefore 
that definition will have to be applied by 
the courts in British India where the Trans: 
{cr of Property Act is applicable, in consi- 
dering whether in a particular case there 
is a iransfer.or nct. The definition has 
nothing to do with the question whether 
the property is inside or outside British 
Indis, but is to be used for considering 
whether the particular transfer of property 
comes within the dcfinition of-8. 5: or not. 
I do not think that the Legislature could 
have:contemplated that definition not to app- 
ly to transfers in respect of property outside 
British Indie, if the ‘transactions were 
effected in British India, and the.rights of 
the parties thereunder were being deter- 
mined by a court which was bound to give 
effect to the provisions of the ‘Transfer of 
Property Act. Toadopt the contrary: argu- 
ment would mean that a transfer of pro- 
përty effected in Bombay, when the property 
is situate in the Punjab,a province in 
British India to which. the Transfer ‘of 
Property Act is not extended, would not 
be covered by the definition in s. 5 forthe 
purpose of enforcing the ‘rights of the 
parties thereunder. by this court, I think 
thie is too startling a proposition to be ac- 
cepted without a clear authority in its 
favcur. The.construction. which 1 think 
should be put onthe section js- that the ~ 
Trensier of Property Act which is to be en- 
foiccd by. the court is 10 be construed irreg- 
pective of the fact whether the property 
is inside cr Guisice „British India, or whe-- 
iher the prcperty ib ‘situate in a province 
to which the Act applies or not. So far as 
the court: is concernea-it has to give effect 
to the prcvisicns oi tke Trensfer of Pro- 
pet Act, leaving it to the cther party to 
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show that by ‘the law of the “land ‘where 
the-property. is situate, -the transacbion is 


invalid or defective and therefore “eannot | 


affect the. land or transfer the interest in 


thé propsity as contended’ by‘ the- other . 


side, It seenis clear that -the cdurt’ which 
is-bound to givé:efféct to the ‘provisions 


of the Transfer of Property A¢t’imus:-judge : 


the. “transaction according: -to the provi- 
sions: containéd in the Act unless the con- 
éraryiis proved. = 2 TEO fee 
:Section-58, Transfer’ of Property Aci de- 
fines'‘what iaa -mortgage and’ enumerates 
four: kinda of mortgages: In--s. 59 it is 
provided-that where: tha value -of the inte- 
rest in the immovable‘property: transferred 
' exceeds Rs. 100 ‘thé: transfer’ which -is“a 
‘Mortgage shall be by way of a registered it: 
strumeat. Tho proviso -however - clearly 
specifies that this provision for. registration 
docs nét-apply to mortgages by «deposit of 
‘title deds.. created in ‘towns: spscified in 
‘that proviso. Reading the two. sections 
-together, therefore, it is clear that- a mórt 
-gago by: deposit of ‘title-deeds. has- all thé 
qualifications of a mortgage, which -inclades 
a transfer of intrest in -the "immovable 
property, and can be en‘erced in`the same 
way ag. any. other mortgage: The two sec- 
tions make it abundantly -clear that.jnst as 
-thera can be a simple’ morigage”-or an 
English mortgage there can be a mortgage 
by deposit of title deeds,- To adopt. the 
argument of the defendants, I shall hava to 
hold-that it is not possibléto, make: a valid 
equitable mortgage in British India‘of pro- 
.perty:outside British Indik even though the 
transaction may be effetted in British Indis, 
by -persons residing :in British India; and 
which’ may be valid according-to the law of 
British. India, ‘No’ authority is: cited by 
the defendants to show that a transaction of 
this kind is:held to be-invalid and unen- 
forceable by: the Bombay. High Oourtor by 
any. other High Oourt. Oa the.other hand 


‘the decisions in Ex parte Pollard (i)--and, 


Ex tante Holthausen, Jik -re Scheibler.. (2) 
Clearly ‘show that'such: equitable. mortgages 
are neld;to be enforceable-in; Ragland even 
when the land is outside+the British Euipire, 


"the defenddats hayerelied on. two deci- - - 


‘sions’ of ~the.-Privy: -:@oundil, viz ,. Nil- 
kanth ‘Balwant Nathu: v.” Vidya: Nara- 

sinha: Bharati (3; “and: Papiah”- Ndidu 

"4 (D U888) £ Deag: 27. eB 
(2)-(1874) 9: Oh.772;-44 L. J: Br K 26; 31 “Li: T3. 
- (3), 126 Ind 





a . Oàs. 417; A’ E R.1930::P. O. 188; 57, 
E-A. 194; 54 B. 495; 32 Bom. L.-R. 1527; 340: W 
N. °854; Ind, Rul. (1930) P,O. 321; 59`M. L. J. 379; 
(1930) A, L, J, 1338; 32 L, W. 818; 52- O. L. J, 539 
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v.. Naganatha Sethupathi (4). In, the first 
e4se tne ‘question was: as! to the furig. 
diction ‘of a-Subordinats: Judge's: ‘Ooutt to 
entertain a suit under thé Oivit Provedire 
Oodé. to enforca a mortgage of properties 
somé-of which were situate in theKolhapur 
State and the-sale thereof by the -~Subordi- 
nate'‘Judge’s Court: As ‘to ‘the frst part 
that-decision does-not “apply ‘bécausé’ the 
jurisdiction of this court “is not uiider the 
the Civil Procedure Oode but is. governed 
byal, 12; Letters Patent. “As to-'the'second 
part, wiz, the: jurisdiction’ of thé Subordi- 
nate Judge’s Oourt to order the’ salé’ of the 
‘property situaté in the Kolhapur’ State alsb, 
‘the decision dogs not ‘Apply ‘bedaiise if the 
jurisdiction to ehtertain the suit’ is wanting 
much, less Ghn -thére “bb ‘the “jurisdiction to 
order the ‘sale ‘of the property‘covered' by 
the suit. Mr. Khergamwalla,, for the‘de- 
fendants, relies on the followibgi observa- 
tions‘of-the -Bdard~ raported “asi Nilkanth | 
Balwant Nath v. Vidya Narasinha Bharati 
(3) at. page 1532.* - Arras Sere 
` “The. provisions of the Gode are regulations: deal- 
ing with the jurisdiction and governing . the, progs- 
dure of the courts in British. India, - and their Lord- 
ships arè of opinion. that the. words in .s. 17, with 
the jutisdiction of different’ ‘courts’ mist meansvith-- 
in thè jurisiiciton ‘of, different “courts' to. which” the 
Code. applies, that is to-say, cours in “British India, 
This isin accordance with the’ deqlsion of the Judi- 
cial Committee in Setrucherla. Ramabhddraraju, 4, 
Maharaja of. Jeypore (5). ‘Ihasmuch,as the propartiés. 
in -‘Kolhtpur .are not withiathe jurisdiction ` of any 
court id British India, the learned Subordinate Judge 
of Satara had ‘ino jurisdiction” to Ary”, the «suit; ;s0,far 
as it, related to the mottgaget,, prapérties situate at 
Kolhapur?” i BUN A ja EE AN et bet 
“These obsérvations: ‘ad stated in the ‘ladt 
-part ofithe passage quotéd above, oily show 
that if thé. properties dre hot’ within ‘the 
jurisdiction of any ‘couit in British India 
the -iyil: ‘Pradeduré: Oode ‘could’ .nof' ‘be 
relied ‘upon for the purpose’ of* enforcing 
the rights-of-the parties in that transaction. - 
‘As. T have pointed: out above, . thosd obser- - 
‘vations donot appiy “to, the-present cage 
- where the jurisdiction -to’ decide ‘the rights 
-of parties is founded on thé Letters Patent. | 
<: It is next contended. that the ‘court-cannot 


“order the sale, of the property ina Native 


“State even if the mortgage is valid Because - 
» (4) 134 Ind. Ons. $28: A.I. Rial, PZ @. 239; 58 


Ti -A. 333,54 O, L. J, 194; 35 O. Wy N.. 1061;-61, M. 


‘Li J. 408; 38 Bom. L. R.1351; Ind; Rul. (1931) P,O.” 


280; 59. O. 439 (P; Q.) ` 


Ta) 5L: Ind: Oas, 185; A- I. R1919- P. O. 150; 46 I. 


A. 153; 42 MFÈL3 IT A. B. J. 694; $37 ML! J. Ik 
1919). M. W. N. 502; 26 M. L.-T. 127; 21 Bom. D. R. 914; 
30 O.L. J. 209;-23 O.W.N, 1033; 10.1. W, 362(P, O). . 
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.as-stated in the above -observations the 
Oivil Procedure Oode could -not apply to 
such sales., It should bowever be notd 
that ao far:es the High Ovurt:is concerned 
the machinery to carry out the decree 
which ike court might ultimately para is 
provided in the High Court Ruler, 
‘tule .581 of the High Court Rules 
provided that the rules which provide 
for the :sale of the property by the 
‘Gommirsioner are. applicable to.sales ordered 
by the.court-urder mortgage-decrees. It is 
therefore.clesr when the Oommissioner in 
carrying out:the decrees passed in. mortgage 
tuits prececede:sto séll the property. he does 
not-adapt the machinery of the Civil Proce- 
‘dure ‘Gcde but heis.doing sounder the 
tulen -framed by the High Court.in that 
“respect, 

Thèė:case:of, Fapiah Naidu v..Naganatha 
Sethupathi: (Å) is:also not ‘applicable ‘to the 


. jaeteicf the prerent care because there 


‘althcugh:the -transection of- mortgage by 
“deposit of title deeds took place at Madras, 
thë: propettywasn: situate- in:the-Oantoñment 
-öf Baigälore ‘to which ‘the Transfer-of 
“Propetty<Act.wae.extendéd andthe suit was 
‘filed to-senforee .the :mortgage :in the 
‘Bangalore Court. «Certain observations in 
‘that déciston would have -been-helpful to the 
‘défendente-only if that.suit bad ‘been filed 
-at Madrasrand:the-Traneferiof Property-Act 
bad ‘not’: b8eh.ipade. “applicable :to the 


| erritories ingluded in the Bangalore Canton- 


zent “Unjeen both “these conditions were 


| ‘Salfilléd‘in'that:cece thatdecicion would. not 


- belp*-the--defendants; “On. looking at the 


- Jacte of that.cage it.ia.clear that the transac- 
tion «was beld «to be -valid because the 
-Tranefer.ot:Property. ACt was applied to the 

';Bangalore:Vantonment and the :¢ourt which. 
«wascenforcing.that transaction by that suit 


“was .bound :therefore- to give effect to the 


` “provisions:of the.Tranefer of Property. Act. 
Mr. Khergamwaila. has further relied on 
“Dicey’s < Oonflict -of: Lawe, Edition 4, page 
553, wherérit-is stated that every interest in 
‘immovable property in order to be validly 
.transferred must be valid: according to the 
daw:where the land lies. That proposition 
ia not disputed. The question however in 
the present case is who is to show that the 
itrangaction 16 :b6t ‘valid -according -to:the 
. Jawwhere ‘the land -lies,: -Relying -on tbe 


“prinvipie that unless otherwise proved ‘the- 


_presumption:is that the law . prevailing in 
:the: Baroda State is the same ‘as.the law of 
-Biitich ‘India: and in my. opinion, ‘if the 
“defendant wants to chalk nge ‘the transac- 
‘tion as béing invalid -according -to -the law 
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- of the Baroda State, he will have to show 


the same: see De Cleremont & Co v. Brasch & 
Co (6), Raghunathjz v. Varjiwandas (/), and 
Papiah Naiduv. Nagaratha Sethupathy (4). 

I therefore hold (1) that this court has 
jorisdiction to try the suit; (2) that this 
court has jurisdiction to enforce the mort- 
gage transaction effected by deposit cf title 
deeds in Bombay in respect of property in 
British India where the Transfer of Property 
Act bss not been made applicable or in the 
tenivories outside Britieh Indis; end (3) 
thet if the transection is sought to be 
attecked on the ground that it is contrary to 
the law of the place where the land lies the 
“burden of proving that contention is on the 
party alleging it, viz, the defendants, ` 
Tke cefendants at this’ stage apply 
ibat time should be given to them to 
inquire and if necessary prove that the 
tranetction is not valid eccording to the law 
governing the territories of His Highness 
the Meheraja of Baroda, and under the 
circumstances of the csse I think they should 
be given that opportunity. I therefore 
order that the suit will stand adjourned for 
three weeks as part heard. 

(The case came on for further argument 
on 18th April 1932, when the court delivered 
the following). 

dJudgment.—At the adjourned hearing 
of this suit evidence was led on behalf of 
‘the defendants to show what was the law of 
the Baroda State in respect of -equitable 
mortgages. The evidence of Mr. Pranlal T. 
Munshi, a practising Pleader of the Baroda 
High Court shows that an Act, correspond- 
.ing toour Transier of Property-Act, came 
into force in Baroda: in S. 1957, (1900-01), 
Before that Act the Baroda High Court in 
one care at least bad recognized àr equitable 
.mortgege by deposit of title-deeds when the 
deeds were deposited in Baroda. This -is 
proved by a judgment of the. Baroda High 
.Court reported in 4 Baroda Law Rezorts at 
-page.zl?, Section 83.of Act II, of 8. 1957 
of Barode, which corresponde. withe. 59 of 
our Transfer of Property Act, prescribes the 
conditions under which a mortgage transace 

‘tion could be effected -in writing and 
-registered. In that section of the Baroda Act, 
-Lelore it was amended by Act JA, 8. 1974,.it 
-was provided that a mortgage was to be: bya 
Jegisiered- deed if the amount secured was 
more than Rs 75or if the amount-was.less 
-than Rs. -75, either by such ‘deed -or by 
delivery of porsersion, except in -respect 
cf“a. simple mortgage, which is. called -& 

-(6) (1885) 1 T. L. R. 370. . 

(4) 30 B, 578; 8 Bom. Li R 525, 


1933 


gagor effected a mortgage transaction in the 
Baroda city by handing over docaments 
which created a right over any immovable 
property as security for any debt to a 
bank, firm or person in whose favour his 
Highness the Maharja of Baroda had is- 
sued a notification, such transaction would 
not be void because it did not cemply 
with the then existing provisions of s, 83’ 
of the Baroda Act, as regards registration 
or delivery of possession. Mr, Munshi 
produced a notification of the Baroda State 
Gezette (Ex. 2), which showed that the 
manager of the Bank of Baroda was sut- 
horized to receive the security of an im- 
movable property by deposit of title-deeds 
unders, 83 (3). That witness further stated 
that, so far as he was ‘aware, and could 
investigate, no notification of a like nature 


had been issued in favour of any other 


person by the Baroda State. 

Having regard to this evidence it is 
clear. that according to the law of the 
Baroda State an equitable mortgage can 
be created only in ‘the city of Baroda and 
that too by depositing title-deeds only 
with the manager of the Baroda Bank. 
According to that Act, if title-deeds in 
respect of an immovable property within 
the territories of His Highness the Maha- 
raja of Baroda were deposited at any place 
outside: Baroda city-or even in Baroda 
city--with. any one other than the mana- 


-gor of the Bank.of Baroda, the transac-. 


tion would not -be given effect to as aa 


equitable mortgage. This being. the posi-- 


_tiòn of law at Baroda, and it being com- 
“mon ground: that the property in question 
“in this “suit is situate at Itola, a town with- 
in the territories of His Highness the 
Maharaja of Baroda,. the question arises 
whether the transaction in this suit can 
be enforced by a sale of the mortgaged 

_ property by this Gourt, It is common 
ground that the parties in this-suit are 

. domiciled ia Bombay and the whole trans- 
` action took places in Bombay. The debt 
for which the defendants are liable arose 

` and was repayable in Bombay and the 
security’ was. given in Bombay. It is con- 
tended on behalf of the defendants that 
as the transaction by way of- equitable 
mortgage was in respect of property with- 
in Baroda State, the validity of the trans- 
action, should be: decided according to the 
law at Baroda. = : 
Ia this connexion it is pointed oat that 
the. Haglish Law. on the subject “is not 
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san mortgage in that Act. By Act JX of 
S. 1974, it was provided that if a mort- 
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directly applicable and the gasas decided 
under the English Law. should be accepted 
with gre3t caution. Roliance ja fnrther 
plased on the fact that even in British 
India a transaction by way of equitabla- 
mortgaga is not generally recogniz3d-aud 
it ia only in the Presidency towns and 
the towns mentioned in s. 58 (f), Transfer 
of Property Act, that such a transaction 
is allowed to be effected. Under these 
circumstances the general statements about 
the principles of equitable mortgages eff- 


ected under the English Law, where-equic. 


table mortgages are recognigad'ell through- 
out Bagland, should not be considered'as 
applicable here. It: is further contended 


that because in India: the. difference bat. 


ween legal’ and equitable estates is not 
recognized, a. mortgage, whether it is-legal: 
or equitable, amounts to a! transfer: of’ an 
interest in immovable property: and does 
not stand. on the same footing‘as in Eng: 
land where a legal mortgage is considered 
to be a transfer of interest’ in immovable 
property, while an equitable mortgage- is. 


considered to be a contrast with a liability: 


to ‘repay the loan: out of the mortgaged 
security, Is is pointed out that.if this 
suit had been filed: at Baroda. the 
Baroda court would not have «frecogaiz:d 
the transaction by. way of eqaitable mort- 
gags and would not have-.ehforced it, 
Ex pirte Polla-d (1) and Ex, parte Hol- 


thausen, In re Scheibler (2) were decided. 


according. to the law of. Bankruptcy; and, 


it is contended, have-no. bearing on. the: 


point in this suit. - 
Even in those cages d 
observed that in giving: the reliefs: to: the 


claimants they were not.” doing: anything: 
which was contrary: to thée:-law of the place. . 
‘According: 


where the land was . situate. 
to. Mr. Taraporewala's contention’ths ques- 
tion is, whether, by giving relief to tite: 
plaintiff in this suit, recognizing. the: equi- 
table mortgage and. orderiig: the-sale of 
the property, the. court’ would’ violate or 
interfere with the law of the Baroda State, 
The defendants contend -that by ordering 
the sale this court would be pronouncing 
a decision directly contrary to the-expreas 
provision of the Baroda Act. In this con- 
nection strong reliance is placed on the fact 
that the plaintiffs want a declaration. in. 
terms of prayer (b) to the plaint which, 
it is contended, would be in direct cofi- 
travention of e. 83 (3) of the Baroda Aci. 
Tt is also eontendei that if according t2 
the Baroda law the plaintiffs have no char- 


‘ge on the property, as was clear from 


the: learned Judges” 


t 
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8, 83 
a deGlazation’ in..reapect of title to ah im- 
movable. property.situate-in the territories 


of; His’ Highness the Maharaja of. Baroda’ 


and.,which,.wauld ‘he directly against the 
law. of thaty State. ‘The two. English cases 
referred, to aboye are.sought to be further 
distinguished, } om-the .ground-‘that this is 
nĝt:.a. Buit for specific, performance of the, 
agredinedt: unger whick- the defendgnts. 
had égreed ::to “give eithér a legal -mortga- 
ge io, the plaiitiff 6r..had `, agreed’ to-do 


all: puch: acts. #8 werg necessary. fo hé done’ 


for completing the. sgourity.,. in ‘fevour of 
the plaintif | oe T T 

“Iis. eontendéd'on the- other hand, that 
the parties, being domigiled Brifish Indien 
subjects and. the: title: deedè having: been 
déposited in: Bombay: thé. rights `of the 
parties are to be, determined. atégrdjing to 


the law. prevailing’ in; Britich India... The 


plaintifis, conteiid: that the: jutisdiction: of - 


thie. Court ‘to, award ; the reliefs aeked by 
“them? is, not” governed, by what. the .court 
at Baroda: ‘would’ hayë. done to this plaint 
if.it’ was. pretented ‘there. “They contend 
that; ‘this ;¢ourt -has clear. juriadiction to 
giht. the reliefs*asked ‘for in’: the prayers, 
if the property was dituatein British India, 
and that jurisdiction is not lost becanse‘it’ is 
now shown’ that. the ` trangaction -gid “not 
comnply with:certêih Tormatities of the law 
ot: the place where the © property was situ- 
até. I find in Disey’s ; Oor flict of Lawe, 
Bdh: "a: discuesion asto what law’ has 
to ,be #pplied”in respeet of “a” transaction 


effecting immovable property, when there 
is, couftict: between” the law’ of tho place 
where,’ the transaction ‘has. been éftected 
and the: place. .whersthe.-land is situate. 
Thé general. principle of common-law is 
that.thé “laws..of the place where. the’ im- 
movable’: property is - situate. exclusively 
govern, in ‘respect of ‘the “rights. of : the 
parties, the modes of 
aolempities- which should accompany them, 
It is stated that ‘all. questions concerning 





thie property in immovables, including the. 
forms’, of..conveyiig them are decidéd by- 

e- lex, si -Thig ‘principle enünciated” 
by:,.Story;.agd by Westlake is beyond’ 


the: Tex’, situs, 


dispute, and applies to, rights of every 
description. This statement of law ig. sup- 
ported by thé décision in U. States'y, J. 
Crosby, (8). In, that case it was held that 
tibe, ta‘ foreign ignd,can ‘be acquired or 
iogt only in the. manner -prescribed by the 
law ot the% place. where, auch land: was 
situate. ‘This “common law ‘principle cénie 
“¢8y (1812)7 Oranch i155 4 gee 


r 
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3 (3), thazeourt eould not. give such ` 


. by such Qeposit, ”. 


-travater and the: 


MeL Ce: 


to be limited. in several respects. on equi- : 
table grounds, | Thus, in Exs parte Pallard. 
(1) where certain bankrupts depasited 
with # creditor, the title-deeds of a. 
real estate in Scotland . accompanied, 
with a written agreement to secure the: 
payment of. the- géneral balance,.. both” 
parties being ‘resident in England where” 
the iraneaction itself took place and would 
have been considered to, -bé valid, it waa 
held that the tranggction could he enifdre-. 
ed, against. the ‘trustes in’ baiikruptey, 
although acéording ta -the- law of Sédtland . 
no liën or equitable mortgage was creatéd 
„This was dñ the ground thatthe contract . 
being. made in Englaid and the .contract- 
ing. parties being * domiciled thére, which : 
was aleo. the domicile of , the sbaigrees. in 
bankruptcy, the eatate - was charged with. 
the equitable mortgagé,and the aseignees - 
received the property subject to this equity, : 
and, therefore, were bound to.pay to the 
creditor the’ amount out of | the proceeds 
of the sale’ of the .estate... This: decision > 
shows that slthough the fransaction ac- 
cording to the law of Scotland could not 
affect. the- property and of-a suit had been 
filed in Scotlind the creditor would not have 
obtained the relief asked for, the court in 
England; relying- on the equitable jutiedic- 
tion to act in personam enforced the transac- 
tion agsinst the assignees in. bankruptey 
on equitable grounds,. This case also shows 
that where there was no incapacity, inthe. 
party entering into tho- contract which affect- - 
ed the property to enter into the particular 
transaction, or where the property : ‘itself. 
was not incapable of being assigned, the | 
fact that the necessary formalities for the 
transfer, according to the -law`of the place 
where the land wasgituate, were not compli- , 
ed with, gid not impair the jurisdiction of. 
the court. to grant the relief, according to 
itg own law, when the partiss-weiė resident 
within; its‘ jurisdiction, Lord Oottenham, 
O. in delivering the judgment. observed 
that the” question “was ‘whether thé’ag:. 
signees béing liable to all the equities to | 
which the bankrupt was-subjéct; such: a - 
deposit and agreement, made and entered . 
into in England gave to thé creditor such. 
a Tight as against his debtor, as will-en,. - 
title him to have the agreemént performed, . 
and ihe debt paid out of the property in | 


. Béotland, the subject of such deposit and - 
` agreement. ER eae ice 
-:*fe further-observed that if indeed. the . 
. law of, the ‘country where the land, was 

_Situate should not ‘permit, or not’ enable, | 
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the defendant to do what the Osurt here 
might think it right to decree, it would 
be useless cr ‘unjast to direct him to do 
the act; but when there was no such 
impediment, the Courts of this country, in 
the exercise of their jurisdiction over con- 
tracts made here, or in administering 
equities befween perties residing here, act 
upon their own rules, and are not influenced 
by any consideration of what the effect of 
such contracts might be in the country 
where tbe land was situate, or of the man- 
ner in which the Courts of such countries 
might deal with such equities, In this con- 
nection reliarca was placed cn Penn v. Lord 
Baltimore (9), Lord Cranstown v. Johnston 
* (10), and Scott v. Nesbitt (11), The substance 
of the agreement was considered to 
be to charge the debt upon the estate, 
and to do and perfect all such acts as 
may be necessary for the purpose; and if 
the Oourt could decree specific perform- 
ance of this contract, and completion 
of the security according to the forms of 
law in Scotland, it could equally give 
effect to this equity by ordering the as- 
signees. to pay out of the estate (which 
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being part of the bankrupt’s estate must . 


bs sold} what was found to be: the 
amount of the debt so agreed to be charged 
upon jt, That was all that the oreditor 
demanded. To deny to the creditor the 
benefit of this security would be an 
injustice, which, if unavoidable, shouli be 
much regretted., In giving effect to 
it the Oourt acted upon the well known 
rules of equity in Hagland, and did not 
violate. or interfere with, any law or rule 
of property. in Scotland, as the Court only 
ordered that to be done which the parties 
might by that law lawfully perform. In 
that cass the agreement between the parties 
wa3 to give a. security by way of.equitable 
mortga ze and contained tha following clause 
(nage g9). viz’: < ; an 
“|, and we agree, that you shall stand in the 
nature’ of equitable mortgagee thereof; and on demand 
we further agree to make, do, and perfect all such 
acts for the better securing to you of any such moneys 
as aforesaid.” ~ : : 
Having regard to the decision in Hatim. 
-bhai v. Framroz Hduljee Dinshaw (+2) 
I do not consider the existence of this pro- 
vision in the -agreemert as material for the 
decision of tha point -before me. 
(9) (1750) 1 Ves J 444, ; 
(10) (1796) 3 Ves J. 170, 
(11) (1802) 14 Ves, J. 438; 9 R. R, 318, : 
(12) 104 Ind. Oas. 8; A, I. R.1927 Bom., 278; 51B) 
516; 29 Bom. L. R. 498. f ease 


The : 
decision in Ex parte Pollard (L), there- - 
jore, clearly snows, that when a relief in `> 


s 
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personam can be granted and the -relief 
granted would not result in creating a 
situation, which the law of the country 
whera the laad was situate would not 
parmit or enable the defendant to do, 
the Court should not hesitate to give tha 
equitable relief which it considers right 


to decres. 


In Bank of Africa, Limited v. Cohen (13) 
a marriel. woman, whose domicile was 
English, by a deed executed in Hagland, 
agreed to mortgsgs t> a bank carying on 
business in Bagland and in ths Transvaal 
certain lands belonging to her at Johan- 
nesberg by depositing title deeds of her 
property for the past and future advances 
made by the Bank to her husband, Sha 
appointed the bank manager at Johan- 
neaberg her attorney to mortgage and 
transfer these lands and to execute 
all the necessary instraments for that 
purpose aod taka all necessary steps. 
for getting the same registered and 
declare it in her nams. By the law which 
prevailed in the Transvaal, a married 
woman was incapable of becoming a surety 
for her husband unless she expressly rə- 
nounced the benefit of each of these lawa 
after haying been informed of her rights 
thereunder. It was held that the ques- 
tion of her incapacity to enter into this 
agreement was goveraed by the law of tha 
Transvaal and consequently the agres- 
ment was void for want of capacity and 
the bank was not entitled to retaia the 
title deeds The judgment in that case 
makes it clear tha! there is a distinction 
between tue -invalidity of the transfer 
owing to the incapacity ‘of the contract- 
iag party according to the law of situs 
and the invalidity due to non-compliance 
with the formalities ofthat law. Tae deci- 
sion in Æx parte Pollard (1) was distinguish- 
ei in that case on this ground. 

The principles laid dowa in Hx parte 
Pollard (1) ware followed in Watzriouse v. 
Sarsfield (14) and Smith, In re; Lawrence 

iston (15). 
orice Conflict of Lawa, Ein. 4, in 
considering this point about non compli- 
ance with formalities and the effecis there- 
of on alienations and contracts in respect 
of land situate outside, it is observed as 


Qa 
3) (1909) 2 Oh. 129; 78 L.J. Oh, 767; 100 L. T. 


a 
-25 T. L. R. 625. ; 
91 E5 igs») 10 Hare 254;. 16 Jur. 1003; 21 L. J. Ch, 
asl; 1 W.R. 0;20 L.T (0. 8.) 165; 89 R. R. 411. 
(15) (1916) 2 Oh. 206; 85 L. J. 802; 115 L. T. 


68; 60 S. J. 555; 32 T. L, R. 546. 
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follows: 

“So, again, the modes and formalities and the 
effects...... of alienation of an immovable inter vivos, 
ore governed by the lex situs, So also, on one view 
are the formalities requisite for, and the effects of, 
any mere contract with regard toan immovable. On 
this-last point it is necessary to speak with consider- 
able hesitation.” 

The reeult of non-compliance with for- 
malities in respect of equitable mortgages 
is discussed in Palmer's Company Law, 
Edn. 14, where it is stated as follows (pp. 
287-8): - 

“Even without’ complying with the formalities 
required by the- Local Law in relation to mortgages 
or ‘transfers, it is still competent to a company to 
create an effective charge on property belonging to 
it in a foreign country; for the court sitting in Chan- 
cery in virtue of its jurisdiction in personam enforces 
inequities inregard to foreign land where the mort- 
gagor. company is within the jurisdiction... .. ;and in 
determining whether there is an equity the court 
regards English, not foreign, Law and if . accord. 
ing to English Law there is an equity, e. g., if for 
valuable consideration a company agrees to give 
a charge on foreign property, the court will enforce 
it, although the equity may be one not recognised by 
lex loct, ret site...” è 


The whole passage is cited with approval 
in British South Africa Company v. De 
Beers Consolidated Mines, Limited (16), 
The jurisdiction of the court to grant re- 
lief on equitable principles in such cases 
is also emphasized in Mercantile Intrest- 
ment and General Trust Company v. River 
Plate Trust, Loan, and Agency Company (17) 
of Ex parte Halthausen, In re Scheibler 


These decisions show that merely be- 
cause the Local Courts might not have 
recognized the traneaction if it was sought 
to be enforced in the country where the land 
was situate, the jurisdiction of the court in 
this country to grant thejrelief was not oust- 
ed. Similarly if there was no incapacity 
to enter into the contract and no provision 
affecting the land which made it inalien- 
able according tolex situs, the mere fact 
that the formalities in respect of the trans- 
action according to that law had been ob- 
served hes not been considered a sufficient 
ground for refusing the relief on equitable 
principles, if the transaction took place 
within the jurisdiction of this court and 
the parties. were subject to its jurisdic- 
tion. 

Itis contended that the decision in Nil- 
kanihv, Vidya Narasinha Bharati (3) shows 
that British Indian Oourts have no juris- 
diction to order a sale of immovable pròp- 


(16) (1910) 1 Oh. 354; 102 an T. 95; 54 8. J, 289; 
5 > 


17 Manson 190; 26 T. L. R. 285. 
wee (1892) 2 Oh. 303; 61. L. J? Ob, 473; 66 L. T, 
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erly sifuate ina Native State. As I have 
pointed out in my judgment delivered 
on 13th January, 1932 in this case, that 
Gecisicn was under the Civil Procedure 
Code and the jurisdiction of the Subordi- 
nate Judge was governed by that Oode. 
Their Lordships of the Privy Council 
in delivering the judgment pointed out that 
the explanation to s. 16, Civil Procedure 
Oode, showed thatthe word “property” in 
that section meant “property situate in 
Britieh India”, That explanation limited 
the juriediction of the Subordinate Judge 
to order the sale of property situate only 
in British India. No such limitation, how- 
ever is found in c}. 12, Letters Patent, and 
lam unable to find any euch limitation 
to the jurisdiction of this court according 
tothe jodgment in Hatimbhais case (12). 
Under the circumstances 1do not thin 
that that-decision comes in the way of this 
court in giving relief to the plaintiffs by 
way of sale of the mortgaged property. 


While conceding that the distinction 
between legal and equitable estate was not 
recognized under the Indian Acts and a. 
mortgage by deposit of title-deeds was 
a mortgage like any other mortgage under 
the Transfer of Property Act and involved 
a transfer of intercst in the immovable 
property, I think, that these facts are not 
conclusive in respect of the jurisdiction 
of the court to grant the relief by way of 
sale of the property. The decision in 
Hatimbhai's case (12) shows that a mortgage 
transaction is considered to bea contract 
to repay the loan with a security given for the 
same. A suit to enforce mortgage'by sale of 
the mortgaged property is not considered to 
be a suit for land witbin the meaning of cl.12, 
Letters Patent, but on the: ground that 
the court can grant the relief in personam 
the court has assumed jurisdiction to order 
a sale ofthe mortgaged property, Those 
propositions apply to all the: mortgages and 
are equally good in respect of an equitable 
mortgage. For these reasons: the non- 
existence of the distinction between legal 
and equitable estates in Indian Acts does 
not effect the situation. ~ Haying regard 
to the observations of the court in Hatim- 
bhai's case (12) a mortgagee ‘holding an 
equitable mortgage in India is in the same 
position as a mortgagee under an equitable 
mortgage under the English law for 
the purpose of determining the jurisdic- 
tion of the court-to grant the relief by 
sale. of the. mortgaged property. . There- 
fore, as under the English law. on the. 
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facts of the present case the relief by: 
way of sale of the proparty could have been 
granted, ido not see any reason why in 
this suit such relief should not se granted to 
the plaintiffs. The validity or invalidity 
_ of the transaction according to the law of 
the Baroda State on the ground that the 
formalities of the law of that State were 
not observed is immaterial, because the 
relief granted isa relief. n personam, The 
“contention that even according to the 
Transfer of Property Act sn equitable 
mortgage cannot be crested in towns other 
than those mentioned in s, 53 does not 
affect the decision, because in the whole 
of India where the Act is applicable, 
equitable mortgages mada: ia the towns 
mentioned in that section, are to be consider. 
ed as gcod mortgages. It should be noted 
that leven before the Transfer of Property 
-Act came into force transactions by way of 
equitabl3: mortgages: were recogniz3d and 
enforc:d in Presidency towas. [am there- 
fore unable to. disregard the principles 
mentioned in the several English cases 
mentioned above on the ground that an 
equitable mortgagecould be validly cre- 
ated intha whole of Hagland and not, 
as here, in certain towns only. The ob- 
servations of Sir G. Mellish, L. J., in Hx 
parte Holthausen, Ta re Seheihler (2) are 
most aptly applicaole under the circum- 
stances of this ca'e.. The learrei Lord- 
Justice at. page 728* observed as follows: 

“Now 2 security by way of deposit of title-deeds is 
_ a perfectly wellknown security according to English 
Law and when a man carrying on business in 
London offers to give a security well-known to the 


English ‘Law and according to the forms of the 
English- Law, it appears to me that it would bein 


the highest degree unjust to resort to a foreign- 


law'for the purpose of making the security bad, 
because the foreign law is ignorant of any such securi- 


- The fact that Hx parte Pollard (1) and 
Ex parte, Holthausen, In sre Scheibler 
(2) were decided under the: bankruptcy 
jurisdiction does not affect the krinci- 
ples of law laid: down therein. The re- 
ports of those decisions show. that if tae 
party had not.bscome bankrupt he would 


have been .considere1 to ba bound to 


carry out the contract he had entered into 
and his liability was not seriously disput- 
ed...I do not consider that by granting 
the relief of sale in this suit I am doing 
‘anything which would violate or inter- 
fere with the law of the Baroda State. 
The law of that State does not prohibit 
a sale by the defendants of their land in 
the territories of His Highness the Ma- 
“*Page of (1874)9 Oh— [Hd] TT 
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haraja of Baroda in Bombay. lf the de: 
fendants had agreed to sell the property 
in Bombay this Court could have enforced 
specific performance of that agreement, 
Because the transaction is a mortgage in 
the present case, I do not see how itcan 
be distinguished except on the ground 
that by the mortgage itself there is a 
transfer of interest, For granting the re- 
lief by way ofsale that contention is un- 
tenable in view of the decision in Hatim- 
biai's case (12), I do not think that I should 
be justified in giving the plaintiff the 
declaration in terms of prayer 0) of the 
plaint. But that does not prevent me from 
granting the relief by way of sale ia the 
event of tha defendanta failing to pay the: 
money within the time provided in the 
decree. I therefore think that the plaint- 
iff is entitle to a decree for sala of the 
mortgaged premises, 

There will be a decree in favour of the 
plaintiff against the defendants in terms of 
prayer (a) and the usual preliminary mort- 
gage decree for sale with six months’ time 
for redemption. 


n/a. Suit decreed. 


NAGPUR JUDICIAL COMMIS- 

SIONER'S COURT. 

Oivil Ravision No. 9% of 1932. 
November :&, 1932, 
GRILLE, A. J. O. 
Seth RAMESH WARDAS—<Apprriqant 
versus 

GOPIJI—Non ÅPPLIOANT, 

Evidence—Oath—Refusal to take speaial oath— 
Evidentiary, value of. 

Although refusal to take a special oath is conduct 
which the court is entitled to consider along with 
other evidence in the case, such refusal should not 
automatically be allowed to outweigh the positive 
evidence which has been adduced. Sukhdeo v 
Ganesh (1), distinguished. 

Application for revision of the order of 
the Jadge, Small Oauee Oourt, Harda, 
dated the 7th January, 1932, in O. 5, 
No, 1245 of 1931. 

Mr. K. B Tare, for the Applisant. 

Mr. K. V. Deoskar, for the non-Aoplicant 

Judgment—The plaintiff filed a suit 
to recover Rs. 38 in respect of cotton 


‘seed which he claimed to have sold to 


the defendant. The plaintif prodycad 
his account books and proved them and 
thay substantiated his cse, The defend- 
ant, however, offered him the gangajal 
oath and he refused to take it on the 
ground that he would lose his ijjat. The 
learned Judge of the Oourt of Smali 
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Oauses has ‘stated that the .dêéfendant. 
impressed him more than the plaintiff 


and the only way to meet the excessive. 


claims of people like the plaintiff was by 
_offering-a special oath; and despite the. 
production and proof of the account 
books on which no adverse comment has 
been made, the. learned Judge drew an 
inference against the plaintiff owing to 
his refusal to tske the ‘special oath and 
dismiseed the plaintiffs claim except for 
a trifling amount which the defendant 
admittéd. The plaintiff now applies in 


revision asking that his claim be decreed 


in full. . 
‘It has been laid down -in Sukhdeo v: 
Ganesh (1).that refusal ` to.take.a special 
oath is conduct which the court is en- 
titled to consider along with other evi- 
dence in the cate, but L do not consider 
that it is possible to hold thatthe refusal 
should automatical.y be allowed to out- 
weigh the pcsitive evidence which has 
been adduced. The fact that the plaintiff 
is a petty trader and has not paid 
income-tax for many years does not maks 
it lesa derogatory for him to take a special 
oath. The plaintiff hss produced hig 
account books and it is to be noted that 
the defendant: called on him to produce 
them and he bad given sll the: evidence 
necessary to support his csee. It should, 
in my opinion, have attracted tne lower 
Court's attention that the action of the 
defendant in offering the special oath was 
for the: purpose of placing the plaintiff 
in sn awkward position. The plaintiff 
considered that he had proved his case, 
ss indeed he had - done, without the 
neceesity of accepting sn oath which he 
considered derogatory, His case is that 
it wes both unnecessary and degrading. 
There was no justification for the Sab- 
ordinate Judge's remark that the offer of 
a special oato ie the only way for people 
like defendant to resist the claims of their 
creditors. ‘The plaintiff had ‘to prove his 
case aa any other plaintiff, and but for 
the offering of the special oath no doub; 
that the learned Sabordinate Judge woald 
have considered tae case proved, His 
being impressed ‘by «the defendant’ seems 
to mo to rest, on no’ basis except that 
the gefendant offered the -plaintif the 
oath and the plaintiff refused to take it, 
Treating’ the refusal on ‘the basis of 
evidence its effect against the plaintiff is, 
in tLe circumstances, of the slightest; end 
the decision of the court in disallowing 
|) 10 Ind. Cas. 472; 7 N. L. RR, 50. 
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the greater part of the - plaintiff's claim 
appears to ms to be wholly against the weight 
of the evidence. . ge ra tees 
-There is also a claim: by the plaintiff 
in respsct of the costs awarded against 
him of .Ra. 8 on account of defendant's 
Witnesses, A receipt has been filed in 
proof of Rs. 8 paid to two witnesses. 
The defendant summoned. no «witnesses 
and no witnesses appeared for’ him and 
it is difficult to see how this receipt cama 
to be axcepted. As however the’ plaintifi’s 
claim is. by an amendment of the decree 
of the lower Uourt'to ba decreed in full 
with coste, it is not necessary. to pursue: 
the matter further. ag 

The plaistift's claim is decreed in full 
with costs, Pleader's fee in this Oourt: 
Rs 20, ge ts toad aes ha 
AL 
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MADRAS HIGA. COURT. 
Orimizal Revision Oase No. 601 
; of 1932. : be 
Oriminal Miscellaneous Petition 
No. 783 of 1937, i 
; and o-o ooo 
“ Oriminal Revision Petition No, 557. 
A of 1732, a a 
September 2, 1232, 
pitas “ Barpswisey, J. - , 
-In re BHOGI REDDI ANKAMMA 
AND OTH338—AOCU3bD—PRTIT:ONE S . 
Criminal Procedure Code (Act V of 1898), ss. 226, 
227, 487?—Order of discharge—Revision—Committal on 
certain charges—Addition of churges against accised. 
—Legality _of—Power of Sessions Judge .to add 
charges —Section 227, when becomes applicable, 
A Court cannot revise its own’ revisional orders. 
Anorder under s. 437, Criminal Procedure Code,. 
must bə passed on the examination of the record of: 
any “case as-it'stands when a Sessions Judge: takes it 


up for consideration, - g : 
, Under s. 226, Criminal Procedure Code, a Sessions 
Judge..is not. authorised. to frame an additional 
charge against thé accused when the charge against. 
them atthe time -of commitment is- neither imper- 
fect nar eřroneois. `. n NU ` 
. Sectjon 227, Oriminal Procedure Code, appliesonly 
after some evidence has been taken at the trial-in 
the Sessions Court. MEN a al Ta 
Petition unaers.435 and 439 of the Gode. 
of Oriminal P.ocedure, 1598, praying the 
High Oourt to revise the order of the Court. 
of Session, Guntur Division, dated the 9th 
August, 1.232 and made in S O.. No, 6-of 
1922, and petition praying that in the cir- 
cumstances .stated in the ‘affidavit filed 
therewitb, the High Oourt will ‘be pleased. 
to itsue an order dirécting the transfer of 
8. O. No, 6 of 1932 on the file of the court 
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of Session, Guntur Division,tc the file of any 
other Court of Session. < 8 - te 
‘Messrs. K.-S; Jayarama Ayyar and :G. - 
Gopalaswamz, for. the Petitioners. : 
!The Public Prosecutor, for ths Orown. 
-Order —tThe five petitioners come in 
revision ageinst the order of-the Ssssions 
Judge: of Guntur, -- directing. that they. 
stand their. trial ‘at. the -Sessions on: a 
charge of murder jn .addition to-a charge. 
under s. 20); Indian Penal Oode already 
framed: + by the : committing Magistrate, 
They. asile on.various points of law: that-the 
commitment on-the-charge- of murder may: 
be quashed, - teo es ee a sl oao. 
JÀ ohärge-sheet was ‘put ‘in  -againgt 
themäńd sixfeen® .others by-the Station 
Houée-~‘Officér, Bapatla, the offences stated 
being those - punishable: under 4s. 30/ ‘and 
20), Indian Penal Oode. In the carge- 
sheet. the petitioners -figuréd -as accused 
Nos. 8, “4575, .8; .16.:--The-Stationary Sab. 
Magistrate, Guntur, who held the prelimi- 
naty “enquiry ‘discharged sixteen-.of the 
accuséd; in¢luding‘all the petitioners, in 
réspéct of both: offetices and, . while-‘dia. 
charging the first accused (Ankamma) ba- 
fore him in respect-of: the ‘offence “of mur- 
der, framed -a charge-against.-him under 
8. 201 and committed ‘him to the ‘Séssions 
to stand his: trial on that - charge.: The- 
Sessions Judge, on reading the committal: 
ordér, issued, on. his. own motion-on 25th 
July, 1932,noticsto (I) Accused Nos. 1,4,6,7, 


9015 ant 17 to show-cause why. thé? should . 


rot be committed of a. charge of ‘murdér. 
(2) Acéused Nos:-'2, 3, 5, 8, 16, the present 
petitionere, to show cause-why they should 
not be committed for offences punishable 
under €8.'302'and ‘201, Indian Penal Uode, - 

, After hearing- the . petition the learned 
Judge in bis `Oriminal. Revisi ‘Proceed- 
ings No,.22 of. 1932 of the same date, passed 
orders that Accused No. 2. should becom. 
mitted to... the- Segsions,.on a charge of 
murder..and that.the. pétitionerashould be 
committed to thé Sessions for the offence 
unders, 201, Indian. Pénal Code. The Sub- 
Magistrate committed thece-.several persons 
ta the Sessions accordingly. This also was 
co -26th July, 193:2. On 8th August, 1932, 
the Public Prosecutor made an application 
to the Sessions Judge, under.s, 338; Orimi- 
nol Procedure Code, in which he. repre- 
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of the Oourt. The learned Judge then 
tendered a pardon to Ankamma, and ad- 

journed the case (S.O. 24 of 1932) against 

him sine die, and directed that he should be 

heard as a witness, though not as a prosecu- 

tion witnes3, 83 tha rigat of ths prosecu- 

tion to summon an additional witness was, 

to usa his own words, “exhausted under 

B. 219, Oriminal Procedure Uode.” Jn snother 
order, however, of the same date, he əd- 

joursed the case S. O. 36 of 193: against the. 
petitioners to 4 p m. the next day, in order 

to enable the prosecution to summon 

Ankamma before the Oommitting Magis- 

trate under that very s. 219, His reasons 

for adjourning the cas3 were that, if Au- 

kamma repeated his version, the interests 

of justice would require that some or all 

of the petitioners and othera shculd be 

tried for murder and that some orall of 

those others should be tried for the offence 
under s, 201, Iadian Penal Code. On the fol- 

lowing day 9th August 1832, after Ankamma 

had been examined as a witness by the Oom- 

mitting Magistrate, he passed an order that 

the charges against the petitionera were to 

bsunders 302 as well as under s. £0', Indian 
Penal Code, 

-One ground on which this order is 
attacked inrevision is that it wasa review, 
suchas was not within his competence, by 
the S2esions Judge of his revisional order af 
20th July 1932. It is not disputed that accurt 
own révisional order, 
Evens High Oourt cannot do thie: In re 
Ranga Rao (1). Tne learned Jadge, how: 
ever, has tried to show thai in-his order of 
3th August 1932 hewas not revising his 
earlier crder dated the 26th July, 
1932, but only interpreting if, but 
the learned Public Prcsecutor does not 
try to support a great part of the reasoning . 
by which he tries to show this, nor, indeed 
can it be supported. He sets out that, ia 
his ‘order of :6:h July 1932 he should 
have.said merely that he had directed the 
Oommitting Magistrate to commit accused 
Nos, 3, 4, 5, 8, 16 (petitioners) for trial and 
that, when he said further that the trial 
was to be ‘sor the offence under s. 201, 
Indian Peval Code” those additional words 
were mere surplusage. At least this is 
what he clearly means though he kas only 
underlined ‘the’ words ‘s.:01’ as being b 
way of surplusage. That he should have 
go expressed himeelf is most astonishing. 
By .the terms of s. 417, Oriminal Procedure 
Code ,under which the order of 26th July 


(1) 16 Ind; Oas. 518; 23M. L. J. 371; 12 M, L. T, 350; 


13 Or. L. J710; (1982) M. W. N. 982, 
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1132 must be taken to have been passed, 
the Sessions Judge may order that a person 
who has beenimproperly discharged by an 
inferior court inacase triable exclusively 
by the Court of Seseion, be commitied for 
trial upon the matter of which he has 
been in the opinion of the Sessions Judge, 
improperly discharged. Obviously the 
order cannot be confined to 8 bare direc- 
tion that the person is to be committed, 
but must state the matter in respect of 
which the commitment is to be made. It is 
true thats 437 does not say that the com- 
mitmentistobe on a specific charge, but 
the very sections in Obap. XVIII on which 


. the learned Judge relies in support of his 
view show thata Magistrate, in committing 


any person to the Sessions, has to frame 
against him a charge showing with what 
offence he is charged. It was under Ohap. 
XVIII that the Magistrate had to make the 
commitment. Indeed, L cannot follow the 
line of argument of the Sessions J udge in 
this connection, nor ha3 any attempt been 
made to explain oe He says, with a 
sion of tenses: 

are kan kran Magistrate framed a charge under 
s.210and he cancels it under 8. 213 (2), ‘Criminal 
Procedure Code, but when he commits under s 213 (1), 
Criminal Procedure Code, he merely commits the acc- 
used for trial without being under any obligation to 
commit accused for trial for any particular offence, If 
he refers to any particular offence, With reference to 
his committal, the reference is surplusage ” : 

Why he siozli have at alı d'agged in 
s. 213 (2) is past my imagining. Tae 
Magistrate in this case has not cancelled 
any charge and, had he done 10, wader the 
provisions of 8.. 213 (2), there would, of 
course, have remained nothing left on 
which the petitioners could be committed. 
It almost ceems as it the learned Judge 
thought that, because B. 218c2mes later 
than e. 213 (2), it ia somehow affected by 
it, sothat for the purpcs*s of applying s. 


218, tie Magistrate's action in framing a’ 


charge as required by s 210 is washed out. 
Tt is cals by taking it that he had some 
such idea in hie head that I can understand 
hie making the further remark that 


“The distinction between the framing of a charge- 


K i agistrate and the committal 
Te aaa ea in Form No. 33 of the 
Criminal Rules of Practice,” 
thcugh what he means by this is beyond 
me. Section 210 provides that, when the 
Megistrate is satisfied that there are sufi- 
cient grounds for committing the accased 
for trial, he shall frame a charge unier his 
hand, declaring with what offence the accu- 
aed ie charged, whilein Form No, 33, which 
ja the form to be used when applying s. 
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218, there have to be stated the- offence in 
respect of which there is a charge against 
the accused, and e. 21> itself is even more 
explicit. By it when an accused is com- 
mitted for trial a notification has to be sent 
by the Magistrateto the person appointed 
by the Local Government on that behalf,in . 
which the offence is to be statedin the 
sameform as the charge, and the charge 
together with the record of enquiry is to be 
fent to the Oourt of Session, The word 
‘charge’ in this section can only, mean the 
charge framed as provided by 8.243. It is 
clear, ther, that the Magiatrate in commit- 
ting the petitioners had to frame a charge 
showing cf what offence they were accused 
and this ig what he has, in fact, done in 
framing a charge against them under 8. 
20), Indian Pens] Code,in accordance with 
the Sessions Judge's revisional order of 
26th July, 1932. 

Mr. Bews tries to support that part of 
the learned Judge's order under review in ` 
which it is stated “1 must find that I did ` 
not cezept the cia‘harge of the present 
Accused Nos. 1-6 (Petitioners) by the Com- 
mitting Msgistrate se regards s. 322 as 
fina.” on grounds other than t:083 on 
which the Judge has himself based his 
fiading. Mr. Bewes points out that thera 
masa notice issued to the petitioners to` 
show caus: why they should not be com- 
mitted to the Sessions for offences under 
both ss. 201 and 30?, Indian Penal Co le, and 
argues that as the order -of 26:h July 1932, ` 
while cirec'ing this committal under a. 201, 
Indian Penal Code, did not specifically dis- ` 
charge the notica as against thsm in res- 
pect of s. 302, there waa nota definite dia- 
posal of that notice ss regards the charge 
of murder. Even, however, aseumiog, 
without allowing, that it was open to the 
learned Judge to mske euch a reservation - 
while passing what was on the face of it a 
final order, and that he’ did, in. fact, maka 
such a reservation, I cannot find that that 
in apy way justifies his order of 9th August 
1932 against the petitioners. An order 
under s. 437 has to be passed on an exa- 
minaticn of the record of any care; and so. 
any order passed by the learned Judgs, in 
pursuance of his notice to the petitioners 
to show cause, could only be with reference 
to the record as it stood at the time when 
hetcok it up for consideration. The evi- 
dence of Ankamims, recorded undere. 219, 
was a later addition by way of supplement 
to that record and by no means a partof it, 
I understand the learned Public Prosecutor 
to concede, at least, that there would have 
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been no commitial cf the petitioners for 
murder without the evidence of Ankamma, 
and that such is the case is’ indeed plain 
from what the learned Judge has. stated in 
his earlier revieional order. He doubted 
very seriously whether certain statements 
made by Ankamma ss an accused party 
could be used in evidence against his 
fellow accused, and found that the evidence 
of P.W Nos. 10, 13,14, the only other witnes- 
Bes against the petitioners, justified a 
charge against them only under s. 201, 
Indian Penal Code, It is evident then, 
from hisorder now under review that it 
was because of the additional evidence of 
Ankamma that he directed that the peti- 
tioners should be charged with murder. 
That ordtr, then, was not based on the 
record as it stood before him either when 


he initiated proceedings under a. 
435, Oriminal Procedure ode, or 
at the time of his passing the order 


itself under 6. 437, and it is therefore 
unsustainable. The learned Judge has 
given, as another reason for holding that 
his order of 26ih July, 193?, against the 
petitioners was not final, that he wound 
up the order thur, “I hope that eventually 
further investigation will diszlose who the 


offenders beside the accused No.2 are in- 


respect of the charge of murder.” But the 
taking from Ankamma an oath of a state- 
ment in consonance with what he had pre- 
viouely stated, without being sworn to it, 
asan accused, can hardly be regarded as a 
further investigation, while anything that 
came out in a further investigation could 
not be part of the record as it then stood 
before the Sessions Judge. Investigation, 
too, I may note, normally means investi- 
gation by the Police. My conclasion, then 
is that the orderofthe learned Judge now 
under review cannot be upheld as far as 
it is considered as having been passed 
under s. 437, Criminal Procedure Oode, 

I have next to consider whether the 
framing of the additional charge ot mur- 
der can he justified under -the terms of 
8, 226, Oriminal Procedure Oode, By that 
section, when any person is committed 
for trial without a charge, or with an 
imperfect or erroneous charge, the court 
may frame a charge, or add to or otber- 
wise slter the charge, as may be, having 
regard to the rules contained in the 
Code as to the form of charges. The 
learned Judge has referred tothis section 
also and has observed that, onca the 
Fexsions Court has seisin by virtue of 
tle committal, it can frame any charge 
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that arises on the evidence adduced in 
the Oommitting Magistrate's Court Now, 
in the present case, the petitioners have 
certainly not been committed for trial with- 
out a charge; neither can it be said with re- 
ference tothe evidence which I have already 
alluded that was available at the time of 
the committal, that they were committed 
with an imperfect or erroneous charge. 
The absence of sny such defect is clearer 
here than in Queen-Empress v; Kharga 
(2) which has been brought to my notice, 
Reference has also to be made to Rama 
Varma Raja v. Queen Empress (3). In 
that decision it is pointed out that a Court 
of Session has power, when the accused 
has heen committed without a charge at 
al), or upon a charge which the court, 
upon a reference to the proceedings before 
the Committing Magistrate, considera im- 
proper, to draw up a charge for any 
offence which it considers proved by the 
evidence taken before the Oommitting 
Magisirete. A charge which was added 
by the Sessions Gourt and which could 
not be supported by the evidence taken by 
the Magistrate wes found to have been 
framed ultra vires, Itis true that in the 
same case it was fund that there was no 
evidence teken by the Magistrate which 
would have supported the charge that was 
framed, whereas here, after the examina- 
tion of Ankamma under s.. 219, there is 
evidence, teken by the Megistrate, on which 
the charge of murder might be supported, 
But in the circumstanc2s of that case the 
evidence taken by the Magistrate could 
only have been the evidence taken up 
to the time of ccmmittal, as the additional 
witness on the strength of whose eyi- 
dence the conviction on the added charge 
could alone be susiained, was nct at a!l 
examined by the Magistrate, but only at 
the Sessions. The decision does not deal 
with e. 219 because, in the circumstances 
it had no occasion to do so, but so far as 
it goes it does not, as I read it, encourage 
the idea that s. 226 can be applied with 
reference to additional evidence taken under 
s. 2140. I may note that the additional 
charge in that case was framed before 
the additional witness was examined and 
so ib was added, or purported to be 
added, under s. 226. Section 227, which 
has to be read with s. 237, can only apply 
after some evidence has been taken at 
the trial in the Sessions Oourt. I have 
not now to consider the applicability of 
(2) 8 A. 665. 
(3) 3 M, 351. 
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that section as the stagefor applying if, 
if can be applied at all, has. not been 
reecied. There appears to be-no decision 
as to the effect upon s. 226 of additional 
evidence -recorded under -s. 71y- but 
without avy euthority, it seems clear 
enough that, as contended by Mr. Jayarama 
--Ayyar, its effect upon that section must 
be nil, Secim 226 has to do with-a 
charg) that is imperfect or erroneous 
when. ary person’ is committ:d -fcr trial 
and this, [ take it, can only mean that 
. dor it to apply, tae ‘charge must be 
imperfect. or erroneous- at. the time of 
commitment, Section 2.9 provides forthe 
taking of supplementary evidence after 
commitment but before the trial, and 
there ig no provision that the charge can 
be sltcred or & fresh committal order 
made by the Magistrateof his own motion, 
after the taking of such evidence. And 
go, though the acditional evidence may 
be, and in this case has been recorded 
by the Committing Magistrate, it forms 
no part of the record upon which the 
accused -kas been, or could. bave been, 
committed for trial, Though it hes no 
bearing upon the effect of F. 219, I may 
here refer, for the purpose of showing 
the general principl:, to Birendra Lal v, 
Limperocr (4) in wlith it is pointed taat 

“the Sessions.Court is not a court of original 
jurisdiction and though vested with large powers 
for amending ‘and adding to charges, can only do Bo 
swith reference to the immediate subject of the pro- 
_ secution and committal and not with regard to matter 
not covered by the indictment " : 
‘nis statement of 


y. Emperor (5). 1 must bold that the 
learned Sessions Judge was not authorised 
under s. 226 in framing the additional 
charge of | murder against the 
petitioners, in that the charge . against 
theta at the time of their commitment 
was neither imperfect nor erroneous. | 

“Aa I hava remarked above, the question 
o of whether tLe-additional 
can be framed later os, on the strength 
=of a, 227 is not a matter with which I 
have now to deal. 1 do 
' dis¢uss some rulings bearing on. that 
section. which have been quoted in the 
course ci the argument on the pétition. 


Another point that has beep taken ior Pag 
eti the Oommittiog |. ~ 
` Magistrate was “not wsrranted :in Jaw in so- -> 


the petitioners -is that 


recording the evidence of Ankamme under 
(4) 32 0. 22; 80. W, N. 704; 1 Or L. J. 794 


(5) 54 Ind. Oas, 409; (1920) M: W, N. 149; IL, W. 
317; 21 Or, L, J, 57; 27 M, L, T. 231, 
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principle has been - 
quoted with approval in Muthu Goundan | 


charge of murder ~: 


-not, therefore, . 
‘haps, be followed even now. , 


142 L 0. 


s. 219, and that-the Sessions Judge should 
not. have ordered him to take it. -E-do 
not, however, find that the learned Judge 
oraered the --Magistrate - to. record ‘this 
evidence “What he did was to allow time 
to. the prosecution to examine Ankamma 
before the. Committing Magistrate. I 
must take .it that the Magistrate was asked 
to record the evidence of Ankamma and 
that he recorded it ‘because he thonght 
fit to do so. This would be in accordance 
with s. 219 and as I ses no.reason to 
think that the provisions of that section 
were not coupliei with, the petitioners fail 


IN 


. on the point: 


As,. however, they have .succeeded on 
the other points’ I . quash .the. charge 
against. them under e. 302, leaving open 
the matter of whether that .charge..ccan 
be added later on:uader s. 247, “in 

Oriminal . Miscellaneous Petitions No. 
783 of 1932 is an application for the transfer 
of the case ‘égainst the counter-petitioners 
to the file of some other Sessions Uourt, 
The learned Sessions Judge, in his re- 
visions! order of 25th July . 1932, has 
said.of Ankamma that his statement 


-appeared to -be intrinsically true in broad 


cutlines and that therfore, he. need. not 
be tiied for ‘the offence: of murder.’ He 
has aleo ‘taken. him. as. a witness sad 


suspended.sine-die even the case .cgainste.. 


bim under s, 2ui. f. do no; suppose gsr- 


- a, moment that -the learned. Jadga”`is 


prepared blindly to.acsept anythiag thas 
Ankamme may say, especially. when tested 


‘by cross-examination, buf I donot think 


that what he has said end the line which 
he has taken are sufficient to raise. 8 re- 
asonable spprehension . in . the minds of 


the . petitioners; that he is inclined.in , 
advance to take a. view. of the case which .- 


is to-their prejudice. In such circum- 
stances i think that.a transfer of the case 
is- advisable., I transfer ib. to the filə. of 
the. Sessions Judge, Nellore. — i 

. In-: conclusion, -£ would. observe that 


“Rama Varmı- Raja v. Queen Empress (3) 
.puggesi8’ a proceaure which.might kave 


been adopted in this cise. It wight per- 


N Kf a. sve 


Case. transferred, 
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NAGPUR. JUDICIAL COMMIS- 

`. SIONER'S COURT. 

' Miscellaneous Petition No 29 of 1932. 

December 7, 1132. 
. - Micwatr, 5.0. 

Seth, BHEOLAL BRAHMIN—Areuicayt _ 

~ Versus 

MOHAMMAD ISMAIL—Now &PPLICANT. 

Civil Procedure Code (Act V of 1908), 0. XLI, rr. 
11, 80, 81—Dismissal of.appeal under O. XLI,r. 11 
— Jurisdiction of lower court to amend decree. 

Where an appeal is dismissed under O. XLI, r. 
11, Oivil Procedure Code, the court which passed 
the decree appealed from has jurisdiction to amend 
the decree. 

Order XLI, rr. 30 and 3!.relating to dinani and 
r. 35 relating’ to decree have no ‘application when an 
appeal is dismissed ‚under r. 11. . 

[Oase law referred to] ` 


’ Application under s. 153, Oivil Proced- 

ure Uode,” for correcting the decree passed 
in O 8. No, 174 of 1930, dated the 27th 
October, 1930, on the file of the Subordinate 
Judge Becand Class, Obhind wars. 

Mr. V. R Dhoke, for the Applicant. 

Mr. B.T. Amlekar, for the Non-appli- 
cant. - 


Judgment.—The applicant obtained 
a decree in tae Court of the Subordinate 
Judge, Sausar. An appeal was filed and 
the District Judge, Chhindwera, passed a 
decree medifying the original decree. A 
second appeal was filed in this court, but, 
“as is; admitted before me, it was diemiesed 
“under the provisions of O *XLI, r. 11 of the 
> Firat Schedule totke Civil Procedure Code. 
Tne applicant applied to the trial Judge for 
amendment of the decree This applica- 
tion wae allowed by the trial Judge but iz 
revision the order of the trial court was 
set aside on the ground that the trial 
Court had no jurisdiction after superees- 
„Bion of the decree by the appellate decree 
‘tof the District Judge. The applicant now 


. “asks this court to amend the decree, 


“It is urged by the non-applicant that as 
the order of this court dia nots affect the 
. deerée,. application must be made to the 
District Judge. I have,therefore to decide 
whether the dismissal of the appeal under 
the -provisicns of O. XLI, rr, 11, left the 
decree of the lower ‘Appellate Gourt un- 
touched or involved the passing of a decree 
‘confirming the decree of th: lower: Appel- 
late Court.” The decisions on tbis point ‘in 
other High Oourts are not consisient. In 
‘Ramt Deka v. Brojo Nath Satkia (1) it 
was held that thé aismiseal under the cor- 
responding ‘section of the old Oivil Pro- 
cedure Code did not relieve the court from 
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the nesessity of writing-a ju°gmaa:. No 


_Teasons, however, were given for the deci- 


sion. In Surendra Nath Some v. faghu- 
nath Dutt (?) a similar view was taken 
mainly on the ground that the point had 
been Dreviouniy decided. In Ma Saw v. 
Ma Bwin Byu (2) a similar view was taken 
after full discugsion. Chari, J., stated that 
the dismissal under O. XLI, r, u, must be 
followed by a decree and a decree can only 
be based on-a judgment, 

On the other hand in Samin Hasan v. 
Piran (4) it was held thatthe provisions 


_ofs. 574 of the old Code, corresponding to 
“0. XLI, r; 


31 of the Firet Schedule to 
the present Code, did not apply toa judg- 
ment dismissing an appeal under e, 551 
of.the Code. corresponding to O. XLI, r. 
ll ang in Tanji Dagde v. Shankar Sakha- 
ram (5), Beaman and Hayward, JJ., held 


that rr. 30and 31 of O. XLI, were not 
applicable when appeals were dismiesed 
‘under r. 11 of O. XLI. 


In my opinion, the provisions of O. XLI 
clearly indicate that rr. 30 and 31 relat- 
ing to judgment and r. 35 relating to 
decree bave no application when an appeal 
is dismissed under r, li, Rule 11 states 


„that the court.may make an order that 
‘the appeal be dismissed, 


These words 
show that an order and nota judgment 
is required. Rule 17 also states that the 
court may mak) an order that the appeal 
be dismissed, It is quite clear that no 
judgmentis required when an appeal is 


dismissed under r. 17 because of failure 


‘to appear: it would be absurd to direct 
that the points mentioned ia r. 31 should 
be stated in this case. Itis at least dif- 
cult. to hold that rr, 30 and 31 should 
apply to dismissals under r. 11 and not 


` tò dismissals under’ r. 17 when in each 
. case the Judge is directei to write an 
order. 


Rule 3U also in terms refers to the 
‘disposal of an appeal after hearing. - 
As is true that an order of dismissal 
ander r; 11 is a decree as defined in 
2 (2)of the Oode: But it finally deter- 
ines only the fate cf theappeal:-it is 
not the decree to which O. XLI, r. 39, 
refers. An order rejecting an appesl-a3 not 
auly presented or scandalous or as in- 
sufficiently stamped is similarly a decree: 


(2) 76 Ind. Cas. 1052; 27,0. W.N. 501; A. Lọ R. 
1923 Cal. 558. 

(3) 95 Ind. ee €81; 4R. 66; 5 Bur. L. J. 60; A. I. 
R.1926 Rang. 129 

w 30A. 319; 5 A.L.J. 300; A, W. N. 1908, 

ne 12 Ind. Cas. 564; 36 B. 116;13 Bom. L, R 
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Ayranna v. ‘Nagabhooshanam (6), Zemin- 
dar of Tuni v. Bennayya 
Singh v, Mukhraj Singh (5). It will, not 
I think, be contended that such an order 
involves confirmation of the decree of the 
lower Appellate Court. 

In Jowad Hussain v. Gendan Singh (9) 
their Lordships of the Privy Council ap- 
proved of the dictum: “If an appeal is 
preferred, the final decree is the decree of 
the Appellate Court of final jurisdiction.” 
But it is clear that they were considering 
an appesl which was decided after bearing, 
They stated thatthe Board had taken the 
same view in Abdul Majid v. Jawahir Lal 
GO) and in that case it was held that an 
order dismissing an appeal for want of 
prosecution was in no sense an order adop- 
ting or confirming the decision appealed 
from. In my opinion, an order under r. 11 
passed without notice to the court from 
whose decree the appeal is preferred must 
in like mancer be considered an order 
deciding tbat the grounds of appeal are 
not valid and not en order adopting or con- 
firming the decision appealed from. ` 

In Hanmant v. Annaji Hanmanta (11) 
it was held that a judgment and decree 
were necessary because the High Court 
had so directed. In this court it has not 
been the practice to pronounce judgments 
or to pass decrees when appeals are dis- 
missed under r. 11. In Ma Saw v. Ma 
Bwin Byu (8), Obari, J., considered that 
it wes necessary to record reasons for 
dismissing a case under O. XLI, r. 11, in 
order that a court of second appeal could 
ascertain the reasons for which the appeal 
was dismissed. But O. XLI, r. 11, applies 
to second appesis as well as first appeals 
and an appeal from the decision of a 
first sppeal is not always allowed by the 
Code. is ia no doubt proper that an order 
under r. 11 should be a reasoned order if 
an appeal liee from it. But the court of 
second appeal can insist on reasons being 
given in orders without holding that 
these orders are judgments to which rr. 
30 and 31 apply. : 

(6) 16 M. 285, 

(7) 22 M, 155, 

(8)7 A. 887; A. W.N. 1885, 260, 

(9) 98 Ind. Cas. 499; 6 Pat. 24; 24 A. L. J. 765; 
A, I. R. 1926 P. O. 93; (1926) M. W. N. 591; 44 O 
L. J. 63;3 O. W.N. 696; 24 L. W. 394;7 P.L. T 
578; 31 C.W. N. 58; 51M. L J. 781; 28 Bom. Ti. R 
1395; 53 I. A. 197 (P. ©). 

(10) 23 Ind.. as. 649; 36 A, 350; 12 A.L. J. 624; 
16 Bom. L. R.“395; 18 O. W. N. 963; 190. L. J. 
626; 27 M, L. J. 17; (1914) M. W. N. 485; 16 M. L. T. 


44; 1 L. W. 483 (P. O). 
(11) 20 Ind, Cas. 966; 37 B, 610; 15 Bom.L. R. 765. 
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I sée then no reason to think that. the 
order ‘passed by this court was a judg- 
ment or that there was any confirmation 
of the decree of the District Judge. That 
decree then is in tact: an application for 
amendment must be made to the District 


Judge. This application is dismiseed: 
Oosts on the applicant. Counsel's fee 
Re. 20, 

A. Application dismissed, 


_ , PATNA HIGH COURT. 
Criminal Revision Petiticn No. 299 of 1932. 
June 14, 1932. : 
COURTNEY TERRELL, O. J. 
BIRDHI OHAND JAIPURIA— 
PETITIONER 4 
versus 
DARBARI JAYASWAL AND oTHERS— 
= OppositB Party. 

Penal Code (Act XLV of 1860), s, 186—Ingredients 
of offence under—Resistance to warrant of -attach- 
ment—Civil Procedure Code (Act V of 1908), O. 
XXI, r.438—Mere non-compliance with High Court 
Rules—Whether vitiates warrant—Criminal trial— 
Practice of granting numerous adjournments in 
petty cases condemned. 

Mere non-compliance with the procedure for effect- 
ing attachment prescribed by High Court General 
Rules does not vitiate a warrant of attachment, and ., 
legalise obstruction by the judgment-debtor.to the 
officer attaching. [p 148, col. J j 5 

If a Public Officer does no more than act upon. 
the official instructions he has received and if those 
official instructions are not of sucha kind as to be 
obviously and patently illegal, then he acts proper~ 
ly in carrying out such orders, and resistance to a 
Public Officer carrying out orders which upon the 
face of them are not open toobjection and .are in 
proper form, isan offence against the statute, [p. 
146, col. 2.] f 

In cases of obstruction and resistance to Jegal 
process the court should look at the warrant. of 
attachment and see whether the officer was doing 
something, which was not contained in the writ™zof _ | 
attachment which would have justified reasonable .’~ 
resistance and only such reasonable resistante.ag“~ 


was necessary for the purpose of resisting an unlaw-~ ao 


ful act. [ibid.] 
_ The practice of granting numerous adjournments 
m petty criminal cases condemned. [p, 146, col, 


Applicstion against an order of the 
Sub-Divicional Officer of Purulia, dated the 
13th February; 1932, 

Mr, S. M. Gupta, for the Petitioner. 

Mr. Shiveshwar Dayal, Government 
areas and Mr, S. Biswas, for the Opposite 

arty. 


Judgment.—This is a petition for the 
revision ofa decision of the Sub Divisional 
Officer of Manbhum acquitting certain 
persons who were charged under as. 186 
and 147 of the Indian Penal Vode. It is 
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rarely that this court sets aside an acquittal 
by a Magistrate but the circumstances of 
this-case are somewhat unusual and call for 
such action on the part of this court. 


It would appear that there had been a 
suit between two parties of Marwaris which 
resulted. in a decree -in favour of the 
plaintiff for the payment of asum of money 
by the defendants and in execution of 
that decree a naib nazir of the District 
Judge's Court went to Balarampur to 
execute a writ of attachment against the 
property of Ohunilal Lahariwala and five 
other persons, He was accompanied by 
civil Court peons, by a pleader of the 
decree-holder and by an individual named 
Madan Lal Jaipuria who is grandson 
of one of the, decree-holders and who went 
with the naib nazir for the purposes of 
identification. The writ of attachment 
was in ordinary form and directed the 
naib nazir to attach and keep in his 
custody the movable and immovable pro- 


porty of the judgment-debtors unless he. 


should receive payment of the sum for 
which the decree was passed. The persons 
who;have ultimately been accused in this 
case are firstly one Darbari Jayaswal who 
appears to beaservant of the judgment- 
-debtor's firm, Then there are a number 
of persons Lakshmi Narayan, Mahabir 
Prasad Lahariwala and Jokhiram Labari- 
wala who appear 
family who constitute the defendant firm 
and there is also one Aminuddin who was 
a servant. 


When the naib nazir was taken by the 
. Pleader and Madan Lal Jaipuria to the 
place where the defendant firm carry on 
their business he was first taken to the 
house which was occupied by them and he 
*.there-met a number of members of the 
»“ firm including the actual judgment- 
.debtoraand read out and explained the 
writ of attachment and demanded the 
money which was payable. They replied 
that they had no money and told the naib 
nazir thathe could do what he liked. 


Thereupon he went round to the main | 


entrance of the house but found the door 
of the court-yard locked and a large crowd 
of people armed with various weapons. 
Considering discretion to be the better 
part of valour he left a peon there with 
directions to see that nothing was removed 
from the house and went to another place 
of business of the judgment-debtors hop- 
ing to have better fortune. He first visited 
a lac factory of the judgment-debtors and 
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here also he found asimilar state of affairs. 
The doors were locked and an armed party 
was waiting for the reception of the officer. 
There again the nazir repeated his pro: 
cedure. He left a peonto watch the factory 
and wentona second journey to a flour 
mill, There again the same procedure 
was repeated. He found an armed party 
and the place locked up. Then he went 
to a shop where miscellaneous articles were 
sold by the judgment-debtors and there’ 
again he found people posted. ‘By this 
time it dawned upon the naib nazir that 
the defendants intended to resist his efforts: 
to execute the writ of attachment,a not 
unreasonsable inference from what he 
found. He wired to the Subordinate Judge 
to give him Police assistance and he also’ 
went round to the Police Station and asked’ 
for help there and there is an entry in the’ 
station diary to that effect. Asa matter of fact 
the writer Head Constable had already 
anticipated some thing of the kind because 
be had received information that the 
defendants were going to hire persons of 
violence and to offer resistance to the 
attachment, The naib nazir after these 
adventures finally went to the guddi of 
the decree-holders and he found that the 
two principal judgment-debtors were there 
with acertain gentleman of the neighbour- 
hood and these persons re-assured him and 
said that there would be no trouble in 
executing the attachment and asked him 
to proceed. Thereupon he went to the. 
flour mill, broke the lock on the door, and: 
went inside and with assistance he took up’ 
an iron chest which was found in the 
office and proceeded to take it away and to 
put it onto a lorry. In the meantime the, 
persons accused returned to the place with 
a large crowd and said that they would’ 
not allow the chest to be taken away and 
they struck Madan Lal the identifier and 
threw stones. Madan Lal ran away and, 
then the whole veranda wassurrounded by 
men with lathis in their hands and the’ 
taxi in which Madan Lal was seeking to 
escape was subjected to a volley of stones 
and the hood was broken. Thecivil Oourt 
peons who had been posted at various places 
by the naib nazir naturally began to be 
frightened and then finally the naib nazir 
came away leaving theiron chest on the 
veranda of the flour mill. The consequence 
of all this was that the naib nazir submitted 
a reportto the Bubordinate Judge who 
ordered him to complain to the court, 
cognizance was taken and these persons 
were made accused and charged with 
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resisting a Public Officer in the discharge 
of his duty and also with rioting. 

When the case came before the Sub- 
Divisioual Officer he . first of all spent some 
months in taking evidence. It is an 
astounding fact that this case was allowed 
to drag on for, I think, seven monthr, 
adjournments being asked for from time 
to time and acceded to by the Sub-Divi- 
sional Officer. I must say in justice to him 
that he has most commendably kept an 
admirable, order-sheet in 
whole of the details of the various hearings 
and adjournments are entered up in a way 
which permits of their very easy com- 
prehension and I may say moreover, if it is 
any satisfaction to the Sub-Divisional 
Officer, that he has the admirable quality 
of being a most excellent penman for the 
entries which he made are beautifully 
legible. Nevertheless the numerous adjourn- 
ments are really inexcusatlse. I have almost 
given up in despair protesting against the 
ridiculous delays that take place in petty 
criminal cases before Magistrates and any 
observations I have to make upon this sub- 
ject I feel sure will fall upon deaf eara, 
A case which might reasonably take 
twenty minutes before a competent Magis- 
trate is allowed by means of adjournments 
to drag on for months. However ultima- 
tely the case reached a stage when the 
Magistrate felt that he might safely listen 
to the arguments of légal advisers and it 
appears that there was propounded to the 
Magistrate on behalf of the accused persons 
an argument of a somewhat curious 
character. Astonishing to say. this argu- 
ment seems to have found favour with the 
Magistrate and without waiting to consider 
whether the evidence proved the complicity 
of the various persons accused in the 


offence with which they were charged he. 
decided that the accused could not be’ 


convicted of either of the charges by 
Yeason of this point of law which was urged 
on their behalf, The supposed point of 
law was to this effect, that the rules as to 
attachment provided that when immovable 
property is seized the attaching officer 
should give an opportunity first of all for 
the value of the attached property to be 
ascertained and then should give an 
opportuniiy to the persons whose property 
it is to havetne property kept in safe 
@ustody rather than to remove it into the 


officer's own custody, Asa matter of fact 


the writ of attachment is perfectly clear 
upon the faceofit. The directions are to 
the officer that he is to seize the property 
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and keep it in his custody and whether or 
not there exist any rules such as are spoken 
of and which aresaid to have been derived 
from the practice in Calcutta Iam not con- 
cerned to enquire. The Magistrate, however, 
was unable to: find on the evidence 
that the naib nazir had gone through the 
formality of asking the peraons present 
when he seized the chest whether they 


wished to avail themselves of this proce. 


dure or not. He therefore, came to the 
conclusion that the removal of the iron 
chest without the offer of the procedure 
described deprived the nazir of any 
justification and in fact deprived him 
of any jurisdiction., He apparently did 
not see the simple and obvious point that 
the naib nazir had a warrant addressed 
to him which it was his duty to obey and 
it was not the duty of the naib nazir to 
question the form of the directions which 
he received, and the law is and I should 
have thought it an elementary propzsition 
that ifa Public Officerdoes no more than 
act upon the official instructions he has 
received and if those officiel instructions 
are not of such a kind as to be obviously 
and patently illegal then te acts properly 


in carrying out euch orders and résistance ` 


to a Pablic Officer carrying out orders 
which upcn the face of them are not open 
to objection and are in proper form is an 
offence against the statute. The Sub- 
Divisional Officer seems to have been com- 
pletely misled by the argument and 
although he has devoted much anxiety 
and care in an attempt to look up -all the 
authorities and statutes which he thought 
might have & bearing upon the matter 
he has got into a hopeless and unnecessary 
tangle. He should have treated the argu- 
ment very summarily and merely looked 
atthe. warrant of attachment and seen 


A 


whether the offcer was doing something ~” 


which was not contained in the writ of 
attachment which would have justified 
reasonable resistance and only such reason- 
able resistance as was necessary for the 
purpose of resisting an unlawful act. In 
this case not only was there no unlawful act 
on the part of the naib nazır but in any 
case the resistance offered was entirely 
outof proportiou and unnecessary for the 
purpose of preventing him from carrying 
out his duty, I feel it my duty 
there.cre, to set aside, in the parti- 
cular circumstances of this case the 
acquittal, Ishall remand this cease to the 
Sub Divisional Officer who tried it, It 
will not be necessary for him to take 
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any further evidence inasmuch as all the 
evidence 
been taken. He willthen proceed ignoring 
the plea of an alleged right of lawful resis- 
tance, to estimate according to law the 
evidence and todecide whether or not the 
individuals who have been accused are 
guilty of the offences imputed to them, 
and he should remember that an offence 
of this kind of resistance to an officer of 
the court is a serious ‘offence and must be 
dealt with assuch. : 

1 may add that not only does the record 


of the case show wholly unnecessary delays’ 


in dealing withthe matter but the cross- 
examination of the witnesses and the 
examination-in-chief seem to have been 
prolonged to‘an extracrdinary length and 
in future the Magistrate would be well 
advised to take a firm line with persors 
who waste the time of the court by asking 
unnecessary questions. I therefore, 
this case to the Magistretea to be dealt with 
according to law. 


N/A. Cas: remanded, 


NAGPUR JUDICIAL COMMIS- 

_ SIONER'S COURT. 

First Oivil Appeal No. t5 of 1931, 

t September 10, 1437. 
Maowair, J. OJ AND POLLCOK, A, J. O. 
KISANLAL MAHASRI AND 0OTBERS— 

PLaiNTIFF3—APP&LLANTS 
versus 
PAIKU KUNBI anp 0THERS— 
DEFENDaNTs— REEPONDENTP. 

C. P. Tenancy Act (I of 1920), ss.2(17), 49 (2) 95 (1) 

—General Clauses Act (X of 1897),s.8 (25)—Registra- 

-tion Act (XVI of 1908), ss. 19, 85—Mortgage of sir land 
reserving right to trees—Validity of registration—Sir 
land, whether includes trees~—Registration in mistaken 
view of law—Effect. 

Where a registered deed of mortgage stated clearly 
that sir rights in the village were not affected 
by the deed but contained a statement that certain 
ango trees “with trunks and blossom” standing in 
sir fields formed part of the mortgaged property, and 
it was contended that s. 49(2) of the O. P. Tenancy 
Act prohibited registration of such a deed and the 
registration was therefore invalid: 

Held, (i) that there was no presumption that sir 
land included trees andthe deed though it purported 
to transfer the right in the trees, did not thereby 
‘purport to transfer the right to occupy any portior of 
sir land; [p. 448, col. 1.] 

(ii) that even if undera proper interpretation of the 
law the trees must form part of the sir land, the par- 
ties to the deed’ may still assert in good faith that 
they do not do so,and the registering officer acting 

with duecare may register the document undera 
mistaken view of the law, and the registration will 
pot be invalid in such acase. [p. 148, col. 2.1; 
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“ which is relevant has already ` 


remit 
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Where a registering officer disobeys a direction 
such as those in ss. 19 and 35 of the Registration Act? 
tbat he shall refuse to register the document, it 
may be that the registration should be held impro- 
per if the fact that he has disobeyed a clear and 
simple direction is evident fróm the proceedings. 
But registration is not invalid if due care has been 
exercised and disobedience is due to a mistaken view 
of thelaw. Kesarbai v. Jamadar (9), not followed, 

Oase law discussed. [p. 149, col. 2.] 

First Uivil Appeal from a decree of the 
District Judge, Obhindwara, dated the 
31st March, 1931. , 

Mr. M. B. Kinkhede, R. B., forthe Appel- 
lants. 

Mr. V. R. Dhoke, for the Respondents. 

Judgment—The plaintiff appellants 
sued at foot of a simpie mortgage-deed. 
The learned District Judge has held that 
the deed must be treated as unregistered. 
and has pagsed a personal decree against 
some of the defendants. 

In appeal the main point pressed is that 
the deed was validly regiatered. The other 
grounds relatecnly to interest and costs. 
The deed states clearly that sir rightsin 
the village of Jam are not affected by the 
deed betcontaics a statement that certain 
mango trees “with trunks and blossom” 
stancing in sir fields form part of the 
mortgeged property. The decision of the 


-Jearnea District Judge with regard to 


registration is based on the following 
reasoning. Trees of all kindsstanding on 
agricultural land are part and parcel of 
that land. Therefore, the mango trees are 
part and parcel ot the sir land, The 
mortgage-deed then purported to transfer 
the rights of a proprietor in sir land with- 
out reservation of ths right of occupancy. 
Section 49 (2) of the Tenancy Act prohibit- 
ed registration and the document which 
should nct have been registered must be 
treatedas unregistered and, therefore, in- 
operative. 

Rso Bahadur Madho Rao Kinkhede first 
urges that the treesare not part and parcel 
of tho sir land. In Sukhanandan v. 
Mannischana (1), B.anyon, A. J. O. stated 
at page 64* :— 

“Under s. 3(26) of the General Clauses Act, 1897, 
trees are included in the definition of ‘land’ and that 
is the definition which must be applied to the word 
‘land' as used in the Code of Civil Procedure, and 


in all rules made thereunder, unless there is some- 
thing repugnant in the context.” 

‘Ine rclerercs appears to be to s. 3,cl., 
(25), which is es follows :— 

“Immovable property shall include land, benefita 
to arise out of land, and things attached tothe earth 
or permanently fastened to anything attached to the 


earth,’ | 
` (1) 10 Ind. Cas, 473; 7 N. L. R, 63, - 
¿ *Page of 7 N. L, R—[#d). 
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The clause does. not state that things 
attached to the earth are land: it states that 
both -Iand and things attached to the 
eatth are immovable property. In the 
co1ree of the judgment, Stapyon, 
A. J. O, suggests that trees standing on an 
agticulturs] holding msy not be part and 
parcel of the land on which they stand in 
rome cases. Kinkhede, A. J. O, in 
Fakira v. Ramkisan (2), referred to Sukha- 
nandan v. Manakchand (1), with approval 
but he appears only to hold that a tenant 
has the same rights in the trees standing 
cn his holding as he has in the holding. 
Section 95 (1) of the O. P. Tenancy Act 
( I of 1920) runsas follows :— 

“Subject to any right existing on the date when 
this Act comes into force, or to any entry in the 
village administration paper, a tenant other than a 
sub-tenant,shall have during the period of his tenancy 


the same right in fruit trees in his holding as he has 
in the holding itself.” 


lt is clear then that the framers of the 
Act thought it advisableto insert provisions 
regarding the rights of a tenant of trees 
standing on his holding. It was contemp- 
lated that in certain cases the trees should 
‘not form part and parcel of the holding. 
It may be that before Act I of 1920 was 
passed, a presumption existed that, by the 
original contract between a landlord and a 
tenant, trees standing in the tenancy fields 
fJormed part of the holding; and 
that se. 95 to 97 of that Act lay down that 
such trees areordinarily partof the hold- 
ing. Butwedo not think that there is 
any precumption that whenever the word 
“lend” is used in an enactment, the trees 
standing thereon are included. 

Now “sir land” as defined in tke Land 
Revenue Act, s. 2 (17), means certain areas 
of land. There is no presumption that” the 
word ‘sir land” includes trees standing on 
the land. ltistrue that the trees cannot 
be effectually mortgaged. The mortgage 
reeerves rightof occupancy in the sir land 
and s.95ofthe Tenancy Act makes it neces- 
sary that the mortgagor should continue 
to enjoy the fruit trees, But in our opinion 
the document we are considering, though 
itpurportsto trensfer the right in the 
trees, does not thereby purport to transfer 
= right to occupy any portion of sir 
and, 


e Itisaleo contended by the appellants’ 
learned Counsel ihat even if the trees 
forméd a portion of the sir land in which 
they stcod,the mortgage read as a whole 


(2) 87 Ind, Cas, 1045; 21N L R, 25; A.T, R, 1925 
Nag. T- 
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does not purport to transfer rights in the 
sir land. The document reserves sir rights 
but transfers the right {o possession and 
enjoyment of the trees; it must be constru- 
ed as asserting that the trees are not a 
portion ofthe sir land. In Narayan v. 
Mahadeo (3) the document considered by 
Findlay, J. O., was similar except that the 
land in which the trees stood was tenancy 
land, The learned Judicial Commissioner 
held thatit was possible for the trees to 
form no part of the holding and the docu- 
ment which impliedly stated thatthis was 
the case did not purport to transfer part 
of the holding. Inthe case we are consi- 
dering the learned District Judge disting- 
uished this ruling on the ground thatit is 
iwpoesible that trees eni the sir land on 
which they stocd shculd te held under 
different titles. But even if under & proper 
interpretation of the law the trees must 
form part of the str land, the partie: to the 
deed may still assert in good feith that 
they do not do eo, and the registering 
officer acting with duecare may register 
the document under a mistaken view of the 
law. 

In Sah Mukhun Lall Panday v. Sah 
Koondun Lall (4), the dccument considered 
had been duly presented for registration 
under the provisions of 8. 32 of the R:gis- 
traticn Act, but had been registered in cor- 
travention of s. 35 of the former Act, the 
equivalent of s. 35 of the present. Act. 
Their Lordships of the Privy Council, after 
menticning that it was not necessary to 
determine whether the registration was a 
nullity, remarked : 

“Now considering that the registration of all 
conveyances of immovable property of the value of 
Rs. 1U0 or upwards is by the Act rendered com- 
pulsory,and that proper legal advice is not generally 
accessible to persons taking conveyances of land 
of small value, itis scarcely reasonable to suppose 
that it was the intention of the Legislature that 
every registration of a deed should benull and void 
by reason ofa non-compliance with the provisions 
of ss. 19, 2},or 36, or other similar provisions. 
Itis rather to be inferred that the Legislature 
intended thatsuch errors or defects should be 
classed underthe general words ‘defect in proce- 
dure’in s.88o0fthe Act, so that innocent and 
ignorant personsshould not be deprived of their 
property through any error or inadvertence ofa 
public officer, on whom they would naturally place 
reliance. If the registering officer refuses to 
register, the mistakemay be rectified upon appeal 
under s. 83,01 upon petition under s. &4; as the 
case may be; butif he registers where he ought 
not to register,innocent persons may be misled, 
and may not discover, until itis toolate to rectify 
it, the error by which, if the registration is in 

(3) 104 Ind. Qas. 843; 23 N, L. R.174, 


(4) 2L A. 210; 15 B. L. R, 928; 94 W. Ri 75; 
3 Sar 509: 3 Suther 170 (P. 0.) 
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consequence of it to be treated as a nullity they may 
be deprived of their just rights,” 

In Muhammad Ewaz v. Birj Lal (5), 
their Lordships of the Privy Council quot- 
eJ, app3rently with comyzlste approval, 
these remarks. "They disapproved of the 
proposition that in all -cases where a re- 
gistered deed is producad, it is open to 
the party objecting to the dead to contend 
that thera was an improper registration, 
that the terms ofthe Registration Act in 
some substantial respecta have not baen 
complied with. . They think that this is. too 
broaily stated. Later they remark: 

“No doubt, in this case, the fact of the non- 
admission ofthe mother's execution appears upon 
the endorsement made on the deed itself, and did 
not require to be proved aliunde: but the observa- 


tions in the judgment go beyond the particular 
case. 


Ia Mujib un-Nira y, Ablur Rahim (6), 
the document had not been duly presented; 
their Lordsbips stated : 

“The Registrar could notbe held to exercise the 
jurisdiction conferred on him if, hearing of the 
execution of a deed, he got possession of it and 
registered it; andthe same objection applies to 
his proceeding at the instigation of a third party, 
who might be a  busy-body. Now it seems to 
their 1 ordships that when the deed was presented 
on the 4th November 1839,it was presented by a 
volunteer, and the Registrar's minute shows that 
he proceeded to register at the request of one 
whom he knew to derive his power-of-attorney from 
a dead man,” i 
We remark that they were not cozsider- 
ing presentation by parties wrom tne 
Registrar acting with some care had 
erroneously held to bə entitled to present 
thedocument. It appears from the report 
of the arguments that their Lordships 
were referring tothe ruliag we have men- 
tioned when they stated ; 

“Their Lordships were referred to two decisions 
cf this Committee in support of the appellants’ 
contention. Neithercase gives any countenance to 
the view that the absence of any party legally 
entitled to present a deed for registration is a defect 
in procedure falling under s. 87. In both these 
cases ths Registrar was throughout moved by a 
person having title and was exercising his juris- 
diction. The difference is, in their Lordships’ 
judgment vital. They, therefore, hold the registra- 
tion of this deed to have been illegal", 

It is desirable to note that in Sah Mukhun 
Tall Panday v. Sak Koondun Lali (4) their 
Lordships expressly refrained from con- 
sidering whether certain defects in pro- 
cedure rendered registration void, as the 
deed had sibsequently been registered in 
accordance with the provisions of the Ac’: 
and in Mukimmad Ewazv Brij Lall (5), they 


oe A. 465; 4 I, A, 166; 3 Sar. 735; 3 Suther 438 


(6)23 A. 233; 281, A.15: 5 O. W. N. 177; 11 M. L. 
J, 58; 3 Bom, L, R, 114; 7 Sar 829 (P.O), 
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suggested that the defect in procedure 
which they were considering might in- 
validate registration, but decided the 
appeal on a finding that registration had 
been effected by propar prozsdura quoad 
certain peraons. I+ appsara then that io 
the reference to theae two cases in Mujib- 
un-Nissa v. Abdur Rahim (6), the word 
“decision” means the principle; enunciated 
for the guidance of inferior courts, and it 
is at least possible that the words “in both 
these cases” refer to the hypothetical facta 
which their Lordships aleariy indicated 
would not render registration invalid 
rather than tothe particular circumstances 
in which the registration which lel to 
the discussion of the law had been 
effected. 7 

It seems clear then that in the opinion 
of their Lordships a Rogistrar who has 
been moved by a person having title 
exercises his jurisdiction at least in sone 
cases, although he disobeys a direction, 
such as those in ss, 19* and 35 of the 
Registration Act, that he shall refuse to 
register the document. It may be that the 
registration should be held improper if the 
fact that he has disobayed a clear and 
simple direction is evident from the pro: 
ceedings. But an error due to the absence 
of proper legal advice is not a ground for 
treating the registration as a nullity, Ia 
our opinion, registration is not invalid if 
due care has been excerised and dis- 
obsdienss is due t3 a mistaken view of 
the law. 7 

Ia Daji Vithal Dhok v. Moreshwarn 
Venkatesh Gharpurey (7) the ragistration 
Considered was obtained by fraud. Ia 
Nilkant v. Ghulya (8) the fasts were cons 
sidered less favourable to the party wh 
urged that registration was valid tnan those 
in Mujib un-nissa v. Abdur Rahim (6): the 
Registration Offiter nad acted in direo; 
contravention of the provisions of law which 
every registeriag offissr was expected ta 
koow. This decision does not farnish 
support for the proposition that registration 
is invalid ifthe registration officer takes 
an incorrect view of a doubtful point of 
law. ; 

With due respest we state our opinion 
thatthe decision in Kesarbat v. Jama- 
dar (Y) was incorrect. Baker, J. O. 
upheld the decision of the lower Ootirt 
that a dociment must bə regardal a3 

(WI NLR 12 - 

(8) 42 Ind. Oas. 384; 13 N. L. R,165.. 

(9) 82 Ind, Qas. 126; 20 N, L, R. 162; A LR 1923 
Nag, 125. 
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unregistered because the property mortgaged 
included a field held in occupancy right, 
though it was described as khudkashi and 
the facts made it possible that the parties 
to the deed might have believed that the 
land was khudkasht If the parties acted 
in good faith and the Registrar exercised 
due care, the latter had jurisdic- 
tion and thé registration cannot be 
reopened. The law would require amend- 
ment if mortgage deeds were to be 
considered unregistered merely because 
a single field out of the mortgaged property 
turned out to be occupancy or sir land, 
for obviously such a state of the law would 
enable the fortunate posseasor of a field 
wrcngly described in the village records 
to raise money On & valueless document. 

-We hold, therefore, that even if it ba 
assumed thata correct interpretation of 
‘disputed point of law would have shown 
that the property which the document 
purported to, transfer included sir land, 
‘the registration cannot be re-opened: the 
‘mortgage-deed read las a whole does not 
‘clearly purport to transfer rights in sir land 
‘and disregard of the prohibition; in s. 49 
(2) of the Tenancy Act resulted from a 
‘mistaken view of the law. 

We do not find it necessary to consider 
‘the argument that if it be assumed that 
the mortgage deed clearly purported to 
transfer sir land, the registration cannot 
‘be re-opened in ‘the absence of fraud. We 
remark that if was clearly held in 
‘Nilkant v. Ghulya (8) that gross carelessness 
on the part of the Registrar renders the 
registration invalid. ` 

The grounds regarding interest during 
the pendency of the suit and costs need 
not be considered as the décree in this 
Court will be based on’ the mortgage and 
cannot follow closely the decree of the 
‘first Court, A preliminary decree for sale 
then will be passed in accordance with the 
findings of the firat Court regarding the 
amount due. The trees will be excluded 
from the mortgaged property both 
because the plaintiffs agree to this course 
and because the trees cannot be effectually 


mortgaged. The costs incurred by the plain-. 


itffs. appellants including the advance made 
for the costs of the minors will bs added 
to the decretal amount. 

A. pS Order accordingly. 


$ 
a 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 96 of 1932. 
. May &, 1932. 

O. O. Guosk, AND PANOK8IDGE, JJ. 

MAHENDRA LAL BOSE—AccoosED— 

: PETITIONER. 
versus 
GOPAL OHANDRA DEY—Oompnarnant— 
OPPOCITE Party. 

Criminal Procedure Code (Act V of 1898), s. 199—~ 
Complaint by father for enticing away married girl— 
Absence of circumstances justifying complaint by 
father and not by husband—Complaint, if can be en- 
tertained —Penal Code (Act XLV of 1860), 3. 498. 

Where the father of a married girl with whom she 
was residing, filed a complaint under s. 498, Penal 
Code, alleging that he had tocomplain as the hus- 
band of the girl wasill at the time, but there was 
nothing to show that atthe time when the complaint 
was lodged, the husband was really ill, nor were 
there any circumstances that justifidd the lodging 
of the complaint by the father : i 
` Held, that the complaint being in contravention 
of the terms of s. 199, Oriminal Procedure Oode, 
was not entertainable. 

Messrs. Narendra Kumar Basu and Jogesh 
Chandra Sinha, the for Petitioner. 

Measre. Santosh Kumar Bose and Satis 
Chandra Sen, for Opposite Party. — 

Judgment.—ln this case the charge 
against the accused is that he has com- 
mitted an offence punishable under s 498, 
Indian Penal (ode, ti e., of having enticed 
Away a married girl. The husband is not 
the complainant, It is said that at the 
time when the complaint was lodged, 
the husband was ill and that the girl's 
father, in whose hcuse the girl had been 
residing, had therefore to be the complain- 
ant. The record does not bear any trace 
whatsoever that at the time when the com: 
plaint was lodged the husband was real- 
ly ill and therefore unable to lodge the com- 
plaint himself, or that there were any cir- 
cumstances which would have justified the 
father of the girl'in lodging the complaint 
instead of the husband. That being so, 
we are constrained to hold that the first 
point taken by Mr. Basu in support of 
this Rule must prevail, viz., that the com- 
plaint having been one which is in con- 
travention of the terms of s, 199, Orimi- 
nal Procedure Code the proceedings were 
without jurisdiction. The result, therefore . 
is that ihe conviction and sentence are 
set aside. The Rule is made absolute, The. 
petitioner will be discharged from his 
bail bond. But we desire to observe that 


“ nothing that we have said will debar in 


any way either the husband of the girl 
or the father of the girl, should sucha 
necessity arise, from instituting a proper 
complaint against the accused after taking. . 
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the leave of the court unders. 199, if he is 
so advised. 


N/a. Rule made absolute. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Oivil Appeal No. 252 of 1931. 
October 4, 1932, 
Maonatr, J.O. 

Musammat SITA KUMHAR AND OTHERS 
— DEFENDANTS —ÅPPELLANTS 
versus 
DEBIDIN KUMBHAR— 
RESPONDENT, 

Restitution of conjugal rights—Suit for—Hus- 
band's long standing immoral relations with another 
woman—Decree, if can be given—Civil Procedure 
Code (Act Vof 1908), O. XXI, r. 82. 

In a suit for restitution of conjugal rights by 
the husband against his wife, it was found that 
there were long standing immoral relations 
between the plaintiff and another woman who 
lived in a house provided by the plaintiff adjacent 
to his own house: 

Held, that the plaintiff was not entitled to a 
decree for restitution of conjugal rights unless 
and until he could give the courtreason to be- 
lieve that his intimate connection with the woman 
would cease if his wife returned to his house. 
Binda v. Kaunsilia (1) and Paigi v. Sheonarain 
(2), referred to. f 

Second Appeal against a decree of the 
Second Additional District Judge, Nag- 
pur, dated the !9th December, 1930, re- 
versing that of the Additional First 81b- 
Judge, Second Class, Nagpur, dated the 5th 
July, 1930. 

Mr. G. R. Pradhan, for the Appellants. 

Mr. G. S. Brahmraksha, for the Respcnd- 


ent. 


Judgment,—This appeal arises out of a 
suit filed by Debidin for restitution of con- 
jugal rights against his married wife, Mu- 
sammat Sita, and for injunction against her 
father and brother,the other appellants, that 
they should not prevent Musammat Sita 
from going to the house of her husband. 
The learned Additional District Judge has 
heldthat the plaintiff continues to have 
immoral relations with one Musammat 
Deoki. He holds that -Musammat Deoki 
does not live with the plaintiff in one and 
the same house: the fact of continued im- 
moral relations does not justify the plaint- 
ift's wife living separate from her husband. 
He is of opinion that adecree for restitu- 
tion of conjugal rights will lead to un- 
happy result but considered that a decree 
should be granted because no cause suff- 
cient in theeye of the law existed to 

ustify the wife in refusing to live with 
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her husband. Heheldthat the other de- 
fendants took an active part in aiding 
Musammat Sita to live apart from her hus- 


band and decreed the claim made by the 


plaintif, 

In” appeal it is first urged that the con- 
tinued intimacy of the plaintiff with Musam- 
mat Deoki justified Musammat Sita's re- 
fusal to live with her husband. The Ad- 
ditional District Judge has relied on Binda 
v. Kaunsilia (1) for the proposition that in- 
fidelity on the part of the plaintiff is not 
by itself sufficient to disentitle the plaint- 
iff from claiming restitution of conjugal 
rights. But Mahmood, J., inthat case has 
stated that past adultery of the husband 
would not constitute a sufficient defence 
under the Hindu Law to such a suit, 
Thedecision in Paigi v. Sheonarain (2) is 
cited with approval. In that case an ob- 
jection that the husband was actually 
living in adultery with another woman 
wae termed a reasonable objection. The 
Judge of first appeal accepts the view that 
decree for restitution of conjugal rights 
should not be granted if the husband is 
keepinga mistress in his house. 

No doubt the legal crueliy in such a 
case would beconsiderably greater than 
if the mistress occupied a separate resid- 
ence. It appears to me, however, that 
the emancipation of women in recent 
years renders it necessary to restrict dec- 
rees for restitution ofconjegal rigùts to 
cases in which there isa cleur precedent 
for such a decree. I remark that recent 
legislation has rendered it more difficult 
to enforce sucha decree. Order XX’, r. 
32 of the First Schedule to the Civil Pro- 
cadure Oode, now limits the manner in 
which such a decree can be enforced. 


It has been found that long standing 
immoral relations between the plaintiff and 
Musammat Deoki continue and that 
Musammat Deok: lives in a house provid- 
ed by the plaintiff aajacent to the plaint- 
iffs dwelling house. Tne injury to the 
feelings of Musammat Sita from the conti- 
nuance of such connection would be very 
considerable. The Judge of first appeal 
himself considers that she would be render- 
ed unhappy. In my opinion, the plsintiff is 
not entitled toa decree for restitution of 
conjigal rights unless and until he can 
give the court reason to believe that his’ 
intimate connection with  Musammat 
Daoki will cease if his wife returns to his 


(1) 13 A. 126;A. W. N. 1891, 18, 
` (2) 8 A, 78; A. W. N. 1886 5, 


152 


house.. Ihold then that the plaintiff's suit 
should be dismissed. 

The appeal, therefore, succeeds: costs 
in all courts will be borne by the plaint- 
if. é : 

N./a. Appeal accepted, 


en 


CALCUTTA HIGH COURT. 
Civil Rule No, 731 of 193]. - 
July 10, 1931. 
JaoKg, J. 
GOSTHA BEHARI DEY—Dzorzx HOLLE! 
— PETITIONER 
tersus 
INDRA OHANDRA DEY AND ornpss— 
APPLIOANTS— OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 100—Delivery of possession only symbolical—Rule, 
if applies. < 

Order XXI, r. 100 only applies where there has been 
actual dispossession and a person whether holding 
under a judgment-debtor or any one else is not en- 
titled to apply under this rule ina case where there 
has been only symbolical delivery of possession. 

Civil Rule from an order of the second 
Court’ Munsif, Arambagh, dated the 19th 
March, 1931, 

Messrs. Khitish Chandra Chakravarty, 
Panchanan Ghoshal and Benoy Krishna 
Ghose for the Petitioner, 

Messre, Rupendra Kumar Mitra and 
Khetra Mohan Chatterji, for the Crown. 

dudgment.—This Rule was issued 
against an order allowing an application 
under O. XXI, r. 100, Oivil Procedure Code, 
It appears that this application was made 
in consequence of an order giving the pe- 
titioner the decree-holder symbolical pos- 
session of the landin suit. The applicants 
under O. XXI, r, 100 were not the judg- 
ment-debtors but holding under the judg. 
ment-debtors or some one else and they 
were not dispossessed by the decree-holder. 
Order XXI, r. 100 only applies where 
there is actual dispossession and a person 
whether holding under a judgment-debtor 
orany one else is not entitled to apply 
under this rule in a case where there has 
been only symbolical delivery of possession. 
This Rule is made absolute, the order of 
the court below is set aside and the ap- 
plication under O. XXT, r. 100 is rejected, 
The petitioner will get his costs in the 
éourts below as well as in this court. 
Hearing- fee one gold mohur in this court, 
N/a Rule made absolute, 


MINOR THANGAVELU V. NAOBU NARAYANA, 


142 1, 0, 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1670 of 1928. 
December 6, 1932. 

OvEGENVEN, J. 

MINOR THANGAVELU AND anoTHER— 
PLaINTIFFS—APPELLANTS 

i Versus 

NAOHU NARAYANA PADAYAOHI 

(DEaD) AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Minor—Alienation by guardian for purchasing 
other properties—Major portion of consideration 
binding on minor—Validity of sale. 

Where a guardian sold land belonging toa minor, 
for Rs. 600 for the purpose of purchasing another 
piece of land and it was found that out of this sum 
Rs. 400 was binding on the minor : $ 

Held, that the sale must be held to be binding on - 
the minor inasmuch as the preponderance of the 
purchase money was for a binding purpose. Sri 
Krishan Das v. Nathu Ram (1), Suraj Bhan Singh, 
Y. Sah Chain Sukh (2), Gowri Shankar v. Jiwan Singh 
(3) and Ram Sunder Lal v. Lachmi Narain (4), referr- 
ed to. : 

In such cases it must be within the discretion of 
the court as to what proportion should be found to 
be binding in order to conslitute the sale binding as a: 
whole. 


Second Oivil Appeal against the decree 
‘of the Oourt of the Subordinate Judge, 
‘Trichinopoly, in Appeal Suit No, 13 of 1927 
(A.S. No. 187 of 1926, District Court) pre: 
ferred against that ofthe Court of the 
District Munsif, Ariyalur, in Original Suit 
No. 664 of 1923. 

Mr. K. S. Desikan, for the Appellante, 

Messrs. K. Bhashyam Ayyangar and T. 
R, Srinivasan, for tne Respondente. 

Judgment.—tThe suit was brought by 
two minor plaintiffs to setaside a sale deed 
executed by their mother to the first de- 
fendant. The consideration for the sale, 
which was of a piece of land, was Rs. 600 
of which Rs, 400 is now admitted to be 
binding upon the minors, both the courts 
having found that it was in discharge of a 
debt incurred by the father. The remain- 
ing Rs. 200, it is said, was expended upon 
purchasing another piece of land forthe 
minors, It is unnecessary here to go into the 
question whether a guardian has ordinarily 
aright tospend money fora purpose like 
this as the cage, in my view, is one of those 
in which the sale must be held binding 
because the preponderance of the purchase 
money was for a binding purpose. That 
asa legal principle has been laid down now 
by the Privy Council in a series of cases 
such as Sri Krishan Dasv. Nathu Ram (1), 


(1) 100 Ind. Cas. 130; 49 A, 149; 25 A. L. J. 80; 
A. I. R. 1927 (P, O.) 37; (1997) M. W N. 89; 38 M. L. 
T. 48; 40. W. N. 184; 8 P. L. T. 210; 31 0. W. N, 
462; 54 I. A. 79; 29 Bom, L. R. 825; 45 O, L. J. 386; 
52 M, L, J. 720 (P. 0,), i 
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Suraj Bhan Singh v. Sah Chain Sukh (2) 
and Gowri Shankar v. Jiwan Singh (3). It 
must always remain a question of applying 
this principle and therefore of tha dis- 
cretion of the court as to what proportion 
should be found to be binding in order to 
constitute the sale binding as a whole, In 
the present case a third of the money was 
not appropria!ei to an incontestably binding 
purpose. My attention is drawn to a Privy 
Council case, Ram Sunder Lal v. Lachhmi 
Narain (4), in which out of a total consider: 
ation of Rs, 10,000 and odd some Rs. 7,000 
had been found to be not of this charac- 
ter. I cannot accordingly say that the 
lower Appellate Court has committed any 
error of iaw in holding that in the circum- 
stances of this case the sale ought to be 
confirmed and the suit dismissed. 

I accordingly dismiss tLe second appeal 
with costs. i 

N, K /A Appeal dismissed. 

(2) 105 Ind. Oas. 257; 53 M. L. J. 300; 46 O. L, d. 
291; 29 Bom. L. R.1385: A.I R. 1927 (P. 0.) 244; 32 
0. W. N. 117 (P. 0.) 

(3) 107 Ind. Cas. 4; 53 M. L.J. 786;4 O. W.N. 
1192; A. I. R. 1927 (P. ©.) 246; 25 A. L. J. 967; 47 
0. L J. 7; 30 Bom. Il. R. 64; I. L.T. 40A. 1; 32 0. 
W, N. 257; (1928) M. W. N. 1; 27 L. W. 203; 9 P. L. T. 
277 (P. O.) 

(4) 116 Ind Oas, 605; 51 A. 430: 330, W. N. 699; 
A. I. R,1929 P.O. 143; 31 Bom, L. R. 803; 6 0. W. 
N. 510; (1929) A. L. J.561: 30L, W. 24; 57 M. L. 
J. 7; (1929) M. W. N 463 (P.0.) 





NAGPUR JUDICIAL COMMIS- 
* SIONER’S COURT. 
Second Oivil Appeal No. 158-B of 1931. 
October 25, 1432, 
Poiuccr, A. J. O. 
GANPAT AND anoraze—DsFENDANT3— 
APPELI ANTS 
versus 
NARAYAN PRASHRAM AND oTHERs— 
PuLimntirrs—ReePoNDENTS, 

Easements Act (V of 1882), s. 2 (b)—Easement, 
customary easement and customary right distinguished 
Right of villagers to pass with cattle over another's 
land, whether easement—Reasonableness and certain= 
ty of right. 

A claim by the residents of a 
of passage for themselves and their cattle through 
fields in the village belonging to the defend- 
ants-appellants in order totake their cattle to graze 
in the adjoining Government forest is not 
an easement buta customary right and such a 
custom is neither unreasonable nor uncertain. 

A customary easement, however, still remains an 
easement and can exist only for the beneficial enjoy- 
ment of other land. It is merely appurtenant to 
the dominant heritage and cannot exist in gross. A 
right over property that exists in gross and not for 
the beneficial enjoyment ofother property is not 
an easement, though it may be a customary 
right. Such rights exist independently of the 


village toa right 
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Easements Act and are expressly excluded from its 
operation by s. 2 (b). [p. 154, col. 1.] 

A custom in order to be valid must be” ancient, 
invariable, reasonable and certain, whereas an 
easement need not be reasonable. |p. 154, col. 2.] 


Second Oivil Appeal against the decree 
in the Oourt of the Additional District 
Judge, Yeotmal, dated the 15th January, 
1931, in Civil Appeal No. 41 of 1930, arising 
out of the decision in Civil Suit No. 235 of 
1929, in the Court of the Sub-Judge, First 
OJass, Darwha, dated the 29th April, 1930. 

Mr. T. L. Sheode, for the Appellants. 

Mr. V. R. Dhoke, for the Respondents. 

dudgment.—The plaintiffs-respondenta 
who are cultivators in the village of Both 
in the Yeotmal district, instituted the suit 
out of which this appeal arises for (1) a 
declaration that they and the other residents 
of the village bad a right of passage for 
themeelves and their cattle through two 
fields in the village belonging to the de- 
fer d+ nte-appellants in order to take their 
cattle to gréze in the adjoining Government 
O Class forest and (2) a permanenta injune- 
tion to reetrain tze defendant from ob. 
structing euch passage. In para. 1 of the 
plaint tbe plaintiffs alleged, 

“All the village people have a right to take cattle by 
the way, and as they have been enjoying the right 


at least for 50 or 60 years they have acquired a right 
of easement and have been enjoying the same.” 


Tne plaint was in Marathi, put the word 
‘easement’ was written in English. 

The defendants denied that the plaintifis 
have been taking their cattle as a right 
through the fields in question for the sta- 
tutory period so as to enable them to main- 
tain the suit. They also denied that the 
path in. dispu!e had ever been used as a 
public way, which had not been suggested. 

The trial Oourt framed two issues on the 
point, No. 1, whether the path in suit was 
a public path of the villagers of Both for 
going to the O Olass forest and taking their 
cattle there, and, No. 4, what rights the 
villagers had acquired in respect of this 
path, Evidence was given to ehow that 
the villagers had taken their cattle to the 
O Claes forest by this path continuously for 
about 50 or 60 yeare, which both courts 
have accepted as true, and the trial Oourt 
held that the villagers had acquired an 
easement by prescripticr. 

The learned Additional District Judge, 
who iealiceed what an easement was, peld 
that the villagers had acquired this right 
either by virtue of an ess’ment by pres- 
cription, or of a customary easement, or of 
a custemary right. In second appeal it 
was argued for the appellants that the 
right of way had been claimed as an ease- 
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ment by prescription, that there could not 
be any such easement except for the bene- 
ficial enjoyment of other land, and that in 
this case there was no sach land. In reply 
to this it was urged by the respondents 
that the plaintiffs had really pleaded a 
customary easement and not an easement 
by prescription. 

There has been considerable misunder- 
standing as to what constitutes an ease- 
ment. Ins. 4 of the Indian Easements Act 
it is defined as a right which the owner or 
occupier of certain land (called “the do- 
minant heritage”) possesses, as such, for 
the beneficial enjoyment of that land, to 
do and continue to do something, or to 
prevent and continue to prevent something 
being done, in or upon or iu respect of, 
certain other land not his own (called ‘ the 
servient heritage”). An easement may be 

squired by prescription under s. 15 where 
the right has been peaceably and openly 
epjoyed as an easement and as of right 
without interruption for 20 years, or it may 


be acquired in’ virtue of a local custom 


ader e. 18. Ascxolained by Peacock in 
his law relating: to Easements in British 
India, at page 206 of the 3rd Edo, | 
- “The acquisition of an easement by virtue of a 
custom differs from the acquisition of an easement 
by prescription in that prescription belongs only to 
the individual, whereas custom must appertain tc 


many as a class.” hs 
A customary easement, however, still re- 


mains an easement and can exist only for 
the beneficial enjoyment of other land. It 
is merely appurtenant to the dominant 
heritage and cannot exist in gross. A right 
over property that exists in gross and not 
for the beneficial enjoyment of other prop- 
erty is not an easement, though it may be 
a customary right. Such rights exist in- 
dependently of the Indian Hasements Act 
and are expressly excluded from its opera- 
tion by s. 2 (b). | 

An illustration of the difference between 
a customary right and an easement will be 
found in Kuar Sen v, Mamman (1). In that 
case the plaintiff sued for the demolition 
ofa chabutra which he said stood in his 
courtyard and the defendants pleaded that 
they had always used the chabutra as a 
sitting place and that during the Mohurram 
tazias and alums were exhibited on it. It 
was held that there could be no easement 
by prescription as there wes no dominant 
heritage, and that a local custom, which 
would have the effect of limiting the exclu- 
sive right of a person to the use or enjoy- 
ment of the land, must be strictly proved 

(1) 17 A: 87; A, W. N, 1895, 10. 
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and mst be reasonable and certain. This 
decision was quoted with approval in 
Mohidin v. Shivlingappa (2), where the 
plaintiff claimed a right of burial on the 
land of the defendants. The Judges held 
that the right claimed could not be an ease- 
ment, as it was not dependent on the pos- 
session of any dominant heritage, and that 
it amounted to 8 local custom. 

The lower Appellate Oourt held that the 
right of passage through the defendants’ 
field was necessary either for the beneficial 
enjoyment of the O Olass forest, of which 
the villagers could be said to be occupiers 
or alternately, for the beneficial enjoyment 
of ths abadi in which they had their houses. 
Merely because the villagers have a right 
to greze in the O Class fores; lind, I do 
not think that they can be said to be occu- 
piers of it, nor does it appear to me that 
tho claim to go throug defendants’ field ia 
order to reach the O Olass forest can be said 
to be aclaim for the beneficial enjoyment of 
their houses in the abadi. I think there 
can ba no doubt that the right claimed is 
not an easement but a customary right. 

The question, threfore, is whether the 
plaintiffa can euzceed on proof of custom, 
The plaintiffs’ pleadings have been unhap- 
pily drafted, but the 4th issue framed by 
the trial Court was sufficiently wide tocover 
a plea of customary right, and evidence 
has been given proving that custom. A 
cu:tom in order to be valid must be an- 
cient, invariable, reasonable and certain: 
whervas an easemant need not be reason- 
able. In this case tbe appellants have 


urged that if custom had keen specifically ` 


pleaded they would have taken tne objec- 
tion that the custom was neither reasonable 
nor certain. Tne objection could not help 
them, as susha custom could not bs held 
to be unres3onable; nor is it uncartain, for 
definite psrsons, residents of tha village 
with cattle to graz3, claim a definite right 
to take their cattle througa the appellants’ 
fields on their way to the Goveroment O 
Olass forest. 

I am, therefore, of opinion, that the 
plaintiffs should succeed and that the de- 
fendants have not been prejudised by the 
way in which the case has been tried, The 
appeal is dismissed with coste. 

A, Appeal dismissed, 

(2) 23 B, 666. 
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PATNA HIGH COURT. 
Miscellaneous Appeal No, 93 of 1931. 
July 29, 1932. 

Mouammap Noor, AND DHAVLE, JJ. 
SITAL PRASAD SHUKUL AND ANOTHER 
—Opposits Party— APPELLANTS 
VeTSUus 
BABU LAL SHUKUL AND ANOTHER 
—Pstritionsxs—ResponpEnts 

Limitation Act\IX of 1908), Sch. I, Art. 182 (5)— Fx- 
ecution—Application for transfer of decree to court 
having no pecuniary jurisdiction—Whether a step-in- 
aid—Application for transfer—Form of—Formal 
defect in execution application. 

When a decree-holder asks a court to do athing 
which the court is not empowered. to do, such an 
application cannot be held to be step-in-aid of execu- 
tion. [p.156, col. 1.) 

. An application: for transfer of a decree to another 
court for execution need not bein any particular 
form. An application for executing a decree and 
application for transferring a decree to another 
court for execution are two different and distinct 
applications. Whether a particular application is an 
application for execution or for transfer of a decree 
is to be decided inthe nature of the prayer made 
and not on the choice of a particular form. An 
application for transfer of a decree for execution 
cannot become an application for execution simply 
because tlie form ofthe latter has been adopted. 
Amrit Lal v. Murlidhar (1) and Maharaja of 
eet v. Sree Rajah Narasaraju (2), relied on. 
ibid. : 
L pa MEK for execution presented toa court 
which had no jurisdiction to execute the decree is 
not a step-in-uid of execution and, therefore, will not 
save limitation. 

Some formal defect or some superfluity added to 
an execution application will not take away that 
application from the purview of sub-cl. (5) of Art. 
182 of the Limitation Act. Keshori Malv, J agdish 
Narayan (3), followed. [p.156, col. 2.] 


Miscellaneous Appeal sgainst ai order of 
the Subordinite Judge, Saran, dated tke 
13th January, 118°. 

Messrs. R, 8S. Chatterji, Jadubans Sahay 
and Bankey Behari Sahay, for the Appel- 
lante. 

‘ Messre. Hareshwar Prasad Sinha and B, 
N. Rai, for the Respondents. 


Judgment.—This appeal arises out of 
an execution case. The simple iseug 
involved is whether the execution of the 
decree in question is. barred by limitation. 

The plaintiff instituted a partition suit 
valuing it at its, 76,827-1-8. Ths suit went 
up to the High Court and the final decree 
was passed on 31st January, 1923, The 
execution relates to the costs of the suit 
awarded by the High. Court amounting to 
ks. 649-11-0, Several applications for execu. 
tion were filed and dismissed. The last one 
about which no objection can be raised was 
the fourth one taken out on 27th August, 
1924, and disposed of on 17th September, 
1924. After that on 26th July, 1927, the 
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appellants asked the Subordinate Judge of 
Ohapra, who had decided the case, to send 
the decree for execution to the Munsif of 
Siwan. It is obvious that so far as this 
province is concerned the Munsif of Siwan 
had no jurisdiction to execute the decree, as 
it was passed in a suit beyond the limits of 
his pecuniary jurisdiction. Be that as it 
may, the learned Subordinate Judge did as 
a matter of fact transfer -the decree for 
execution to the Muneif of Siwan. The 
decree-holders-appellants took out two 
The eecond one of 
them was disposed of on the 25th July, 
129 Ia that execution the judgment- 
debtore took an objection about the jurisdic- 
tion of the Munsif of Siwan to ex-cute the 
decree. The learned Munsif decided 
against them, but on appeal the objection 
was upheld, and it was cecided that the 
court of the Mursif of Siwan had no 
juriedicticn' to execute that decree, After- 
wards the p rasent execution was started on 
25th March, 1930, and this execution is the 
subject-ma‘ter of the present appeal. 

The learned Subordinate Judge has held 
that the execution was barred, holding that 
the application of the 26th July, 1927, 
seking the Subordinate Judge of Ohapra to 
transfer the dccree for execution to the 
Munsif at Siwan was not a step-in-aid of 
execu ion. He has re ied apona decision of 
th:sc.urtin Amrit Lal v, Murlidhar (1), 
He has aleo discussed the question whether 
the decree holders were entitled to avail 
themselves of the provisions of s, 14 of the 
Limitation Act, and to deduct the period 
during which they were engaged in execut- 
ing their decree in the court of the Munsif of 
Siwan and has held that there was no good 
faith on the part of the decree-holders and 
therefore s. 14 ofthe Limitation Act had no 
application. 

It is not necessary for us todecide about 
applicability of s. 14 of the Limitation Act. 
It ia clear on the facts before us that s. 14, 
even if applicable will, be of no help to the 
decree-holders. Assuming that they are 
entitled to deduct the period daring which 
they were taking out executions before the 
Morsif of Siwan, even then the present 
application is barred by limitation. Utmost 
that they can claim is to deduct the period 
between the 26th July, 1927, (when they 
applied before the Subordinate Judge bf 
Ohapra to transfer their decree to the Munsif 
at Siwan) and 25th July, 1929, (when their 
second and last application for execution 


(1) 67Ind, Oas. 538; 3P.L. T. 422; (1922) Pat, 
229; A. I. R, 1922 Pat, 188; 1 Pat. 651. 
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before the Munsif of Siwan was disposed 
0), Ifthis period is deducted from the 
period of 5 years 6 months and 8 days which 
lapsed between the 17th of Ssptember, 1924, 
(when their last execution before the proper 
court, namely, the Subordinate Judge of 
Ohapra was disposed oi) and the 25th of 
March, 1¥30, (when their present application 
was filed), there will still bea delay of 6 
months and 8 days which the decree- holders 
cannot in any circumstances be permitted 
to deduct, Infact when this was pointed 
out to the learned Advocate for the appel- 
Jants by the learrej Advocate for the respon- 
dents the former conceded thats 14 cf the 
Limitation Act could be of no help to him 
in this case. 

Now the simple question as contended by 
the learned Advocate forthe appellants is 
whether the application of 26th July, 1927, 
asking the Subordinate Judge of Ohapra to 
transfer the decree tothe Munsif of Siwan 
wasa etep-inaid of execution. To our 
mind ihia point is concluded by the decision 
of this court referrei to by the learned lower 
Ocurt, namely, Amrit Lalv. Murlidhar (L). 
That case was exactly like-the present’ one. 
There also a decree passed by’ the Subordi- 
nate Judge of Gaya was sent for execution 
to the-Munsif of that placa. This court held 
that when 8 decree-holder asks a court todo 
a thing which the court is not empowered to 
` do, such an application cannot be held to be 
astep-in-aid of execution. This being the 
case, thespplication of the 26th of July 
1927, can in no circumstance be held to be 
astep-in-aid of execution. The ‘learned 
Advocate, however, tried to distinguish 
that case from the present one on the ground 
that in the present case the application was 
in a form prescribec by O. KAT, r, 11 and 
was therefore an application for execution, 
whereas there is nothing to show that the 
application in the case of Amrit Lal v. 
Murlidhar (1) was so. We donot think that 
the form of the application has any bearing 
upon this question. An application for 
transfer of a decree to another court for 
execution need not be on any particular 
form. The Oode does not prescribe any 
such form. The form prescribed in O. XXI, 
r. 11 is a form in which a decree-holder may 
apply for execution of a decree. Applica- 
tion for executing a decree and application 
ior transferring a decree to another court 
for execution are two different and distinct 
applications. Whether a particular applica- 
ticn is an application for execution or for 
transfer of a decree is to be decided on the 
nature of the prayer made and not on the 
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choice of a particular form. An application 
for transfer of a decrae for execution cannot 
become an application for execution simply 
because the form ofthe latter has been 
adopted. The fact that in the present casa 
the application for transfer wason a form 
prescribed for application for execution will 
not make it effective when the decree. 
holders asked the court to do a certain 
thing which the court was not empowersd 
to do, that is, to send tha decree for execu- 
tion tothe court of the Munsif of Siwan 
which had no jurisdiction to exesute that 
decree, 

Reliance has been placed upon the case of 
Maharaja” of Bobbili v. Sree Rajah 
Narasaraju (2). We fail to understand 
how that case nelps the appellants, In fact 
it was definitely held there that an applica- 
tion for execution presented to a court 
which had no jurisdiction to execute the 
decree was not a step-in-aid of execution 
and therefore will not save limitation, The 
learned A‘vocate relied upon this case to 
show thata dtcree of the District Judge 
was transferred for execution to a District 
Munsif and that the Privy Oouncil impliedly 
accepted the procedure to be correct; but 
there is nothing in that judgment tosiow the 
value of the suit, or whether thesnit in which 
the decree was passe ì was beyond the pecuni- 
ary jurisdiction of theMunsifto whose court it 
was sent for execution. Avother case relied 
upon by the learned Advocate is the case of 
Keshori Mal v, Jagdish Narayan (‘) The 
only thing decided in that case was that 
some formel defect or some super flaity added 
to an execution application will not take 
away that application from the purview of 
sub-el. (5) of Art. 182 of the Limitation 
Act, We have said before that in this case 
the application which the appellants want 
to bring to their help was not an application 
for execution at all, Few more cases hive 
been cited by the learned Advocate, but 
none of them isofthe least assistance to 
him. 

Io our opinion the learned S:bordinate 
Judge is correct ia holding that the desrze 
under execution is barred by limitation, 

The appeal is dismissed with costs, 

N/A. Appeal dismissed 

(2) 36 Ind. Oas. 682; 24 O. L. J. 478; 31 M.L. J 
300; 18 Bom. L. R. 909; 39 M. 640; MAL 


Je 
1129; 20 M. L. T. 472; 4 L. W. 558; (1916) 2 M. W. N. 
54l; 43 L A. 238; 21 O. W. N. 162; 1 P. L.. W, 
26 


(3) 75 Ind. Oas, 312; 3 Pat. 42;A. ILR. 1924 Pat, 
471. i 
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PATNA HIGH COURT. 
Oriminal Revision Application No, 2:7 
of 1930. 

June 11, 1930, 

Row LanD, J. 

RAJ NANDAN MISSIR AND ANoTBER— 
PETITIONERS 

; versus 

CHHEDI THAKUR—Opportrrn Party 

Criminal Procedure Code (Act V of 1898), s. 148 (1) 
—Criminal Procedure Code as amended in 1928, ss. 485, 
489—Proceedings under—Possession delivered by 
civil Court in favour of one  party—Jurisdiction of 
Magistrate to draw up proceedings—Interference by 
High Court—If proper, 2 

Where a Magistrate drew up proceedings under 
s. 145, Criminal Procedure Code, overruling an ob- 
jection that one party helda decree against the 
opposite party inrespect ofthe disputed land in 
pursuance of which possession had been delivered 
to him and he applied to the High Court in revision 
against the order : 

Held, that the Magistrate had jurisdiction to act 
under s. 145 and even ifhe decided that the opposite 
party wasnot dispossessed by the delivery of pos- 
session, that decision would still be a decision which 
he had jurisdiction to make. Behari Gir v. Rani 
Bhuneshwari Kuer (1), Doulat Koar v. Rameswari 
(2), Kunjbehari Das v..Khetra Pal Singh (3), Kamla 
Prasad Singh v. Gobind Sahay (4) net followed. Par- 
meshwar Singh v. Kailaspati (5), Bhulan Raut v, 
Kumar Rai (6), Agni Kumar Das v. Mantazaddin (7), 
In re Chutraput Singh (8) In re Bholanath Ghose (9), 
Atul Hazra v. Uma Charan Chondgar (10), Malik- 
arjun v. Narhari (11), discussed and explained. 

Held, also, that the decision even if wrong would 
not be one without jurisdiction but thatif it would be 
grossly erroneous, the High Court could, under ss. 
‘435, 439, (as amended in 1923), interfere with the 
decision [p. 159, col. 2.) 

Held, further, that at the stage in which the case 
was, it was premature forthe High Court to inter- 
fere., {p. 160, col.1.] | 

Application against an order of the Sub- 
‘Divisior al Officer of Muzafferpur, dated the 
3lət March, 1930, an application against 
‘wLich was rejected by the Sessions Judge of 
Muzafferpur, dated the 22nd April, 1930. 

Mesers. K. Husnain and 9. Ali Khan, for 
the Petitioners. 


Mr. L. K, Jha, tor the Opposite Party. 


sJudgment.—This is an application to 
quash an ocaer dated the 2ist March 1930 
arawing up proceedings uncer s. 145 of 
the Code of Oriminal Procedure in respect 
of two plots bearing numbers 9 and zë. 
“The proceedings originated ina report 
dated the 6th January itë0by a chaukidar 
Gena Kurmi at Police Station Muz:ffer- 
pur of likelihood ofa breach of the peace 
on which the Sub-Inspector on 13th January 
1920 submitted a report to the Magistrate 
rccommending action unders. 144. Notices 
were issued and the parties appeared on 
the 22nd January. The Sub-Divisional 
Officer on 23rd January 1940, made an 
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order todraw up a proceeding under e. 145 
of the Oode of Oriminal Procedure. The 
petitionera objected to this order on the 
ground that their master whom they re: 
present holds a decree against the opposite 
party dated the 16th August 1928 in res- 
pect of the disputed land and other landsin 
execution of which possession was delivered 
to the petitioner's master on 10th June 
1929. He moved the Sassions Judge who 
referred him to the District Magistrate 
suggesting that proceedings might ap- 
propriately be taken under s. 144 ors, 107 
and pointing out that the District Magist- 
tate had power to change the proceedings 
if ke agreed. Meanwhile the Sessions 
Judge kept the application before himself 
pending. The District Magistrate on 2ad 
February without passing any definite 
order referrad the matter back to the Sub- 
Divisional Officsr suggesting that the 
Sub Divisional Officer could deal with the 
matter summarily under s, 144 or failing 
that could consider the propriety of pro- 
ceeding unders. 145. The Sub-Divisional 
Offizer held a local inquiry and on 2186 
March 1930 adhered to his previous order 
whereupon the petitioners again movad the 
Sessions Judge who rejected their applica- 
tion on ?2ad April 1930 Procesdings were 
thus delayed for three months from 23rd 
January to :2ad April by a desultory dis- 
cussion of the procedure to be followed, 
the District Magistrate and Sassions J adge 
both having suggested to the Sub-Divi- 
sional Offiser the propriety of proceeding 
otherwise than unders,145: but neither 
the District Magistrate nor the Saassions 
Judge being prepared tu pass any definite 
order. 

It isa fact that the petitioner's master 
Saiyid Zahur Hussain holds a dezreeobtain- 
ed by him after contest up to the High 
Court in a title suit in which Obhedi Tna- 
kur was defendant No. 1. It appears not 
to be denied that delivery of possession 
was taken out and that possession was 
delivered. The Magistrate's explanation 
shows that heis disposed to hold that 
physical possession as against the opposite 
party did not pass bythe delivery of pos- 
sessicn. In that suit the petitioner's 
master prayed to recover possession alleg- 
ing his title and stating that possession 
was being interfered with by defendant 
No, 1 that is Chnedi Thakur, the present 
opposite party, Ohhedi Thakur disclaimed 
all present connection with the property 
in suit saying that he had possessed only 
thika right and his thika has terminated, 
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In the present proceedings Ohhedi says 
that he was interested in the disputed 
property not only as athikadar but asa 
raiyat andthat his interest as raiyat con- 
tinued in contradiction of his own written 
statement inthe suit. The plaintiff's at- 
tack on this defendant had been an asser- 
tion that cefendant had no right whatso- 
ever tointerfere with the disputed land 
in any capacity andthe defendant did 
not contest that proposition. The suit 
was decreed for khas possession and the 
delivery of possession purported to be a 
delivery of khas possaszion under O. XXI 
r, 35 Oivil Procedure Code. 

The Magistrate’s order and explanation 
indicate that he is disposed to hold that 
physical possession as against the opposite 
party (Chhedi Thakur) did not pass by the 
delivery of possession. 

It is contended that when delivery of pos- 
session was given under O. XXI r. 35 of 
the Oode of Oivil Procedure it was not open 
to the Magistrate to hold that possession 
did not pass, thatit was not opanto the 
Magistrate to hold that there was any dispute 
andthat his§plain and sole duty was tomain- 
tain the possession of the decree holders 
which he should have done in proceedings 
undere. 144 or s, 107. For these conten- 
tions reliance has been placed on Behari 
Gir v. Rant Bhuneshwari Kuer (1) a deci- 
sion based on the Oalcutta cases of Doulat 
Koar v. Rameswari (2) and Kunjbehari Das 
v. Khetra Pal Singh (3). The decision first 
cited was the decision of a single Judge as 
was also Kamla Prasad Singh v. Gobind 
Sahay (4) which has also been cited and 
these decisions are no doubt entitled to res- 
pect. I consider however, that it is incumbent 
on me to express my own view of the law 
and not blindly to follow those decisione, 
more particularly as they seem difficult to 
reconcile with the Full Rench decision of 
Parmeswar Singh v. Kailaspati (5) and that 
of Bhulan Raut v. Kumar Rai (6). Moreover, 
the view of law taken in the two Oalcutta 
decisions which were followed in the two 
cases relied on for the petitioner has been 
rejected ag erroneous by a Fall Banch of 
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(1) 54 Ind. Oas. 984, I. P.L. M9;5P, L.J. 104: 
11920) Pat.79;2U.P, L. R. Pat, 21; 21 Or L. J. 

(2) 26 Oal. 625; 3 O. W. N. 461. 

(3) 29 Oal. 208; 6 O. W. N. 38, i 

(4) 71 Ind. Oas. 785; 3 P.L. T, 826; A.I. R. 1922 
Pat, 13; 24 Or. L., J. 241. 

(5) _ 35 Ind. Oas. 801 I. P. L. J. 336;17 Or. L. J. 
369; L P. L. W. 95; (1917) Pat, 1. 

(6) 75 Jnd. Oas. 535; 5 P.L. T. 69; 24 Or. L.J, 951; 
2 Pat, L, R. 104; A. I. R, 1924 Pat, 509, 
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the Calcutta High Court in Agni Kumar 
Das v, Mantazaddin (1). 

Beginning with the words of the section 
itself the conditions which give the 
Magistrate jurisdiction to take proceedings 
are stated in a. 145 cl. (1) in very broad 
terms: 

“Whenever Accs... Magistrate... a.a... is satisfied 

... «that a dispute likely to cause a breach of 
the peace exists concerning any land.” 

Tne Full Beneb ot this court and the 
Full Bench of the Calcutta High OUourt 
agree in holding that these words have 
their natural meaning, 

In certain decisions of the Calcutta High 
Court it has baen held that to give a 
Magistrate jurisdiction under this section 
the “dispute” must be a bona fide dispute 
or 8 dispute which has not been already 
decided inter partes by a competent court. 
The correctness of this view is examined 
by Rankin, O. J., (at pager 301* and fol- 
lowing) in Agni Kumar Dasv. Mantazaddin 
(7) and his Lordship held that 
“the doctrine that a Magistrate's jurisdiction is 
limited in the manner contended for is wholly 
without warrant in the statute and represents an 
unworkable and unreasonable attempt to thrust into 
the section qualifications and conditions which are 
rejected by its letter no less than its general intention” 
and that 
“these qualifications ond conditions have their 
sources in a misapprehension of certain principles of 
law (at page 303#).” 

In tne Patna Fall Bench decision, Par- 
meswar Singh v. Kaliaspati (9), Ohamier, 
O. J. said that the Magistrate having 
found that khas possession did not pass 
to the applicants under the proceedings 
of the civil Oourt was not acting, without 
jurisdiction and his proceedings were 
not irreguler,and Roe, J., considered that 
the fact of a likelihooa oz a breach of the 
peace was sufficient to give the Magis- 
trate jurisdiction; the weight to be attached 
to a previous orcer of a civil or criminal 
Oourt was a question for consideration of 
the Magistrate, Sharfuddin, J., said 

“A civil Court decree in favour of a party will 
become infructuous if the Magistrate interferes with 
it; but the Magistrate is not bound to maintain it 
blindly.” 

On the other hand Rankin, O. J., in 
Agni Kumar Das v. Mantazaddin (7) pointed 
out that 
“it is true that if ona given date the plaintiff has 
been put into possession by the civil Court then on 
that date the plaintiff got possession as against the 
defendant...........it is an error to hold in such 
cases that the decree-holder was never in posses- 
sion or toignore the delivery to him” 

(7) 113 Ind. Cas. 181; 56 O. 290; 48 O. L. J. 193; 
32 O W.N.1173; A. I. R. 1928 Oal 610; 30 Or. L. J. 
69 (F. B). 

*Page of 56 O.—[Hd]. 
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bnd attributed interference by the High 
Court, in cases where the Magistrate had 
interfered with or nullified a civil Court's 
decree, to the Magistrate having 


“come toa wrong finding on the fact of possession 
by reason of this error, at page 3114,” 


At this point I may refer to the dis- 
cussion by Roe. J,,in Parmeswar Singh v. 
Kailaspati (5) of the case-law on the 
question of tne scope of the court’s power 
of superintendence. It was taken as settled 
law that the High Oourt’s power of super- 
intendence was confined to cases in which 
a court had acted without jurisdiction or 
in excess of jurisdiction or had refused 
to exercise a jurisdiction vested in it by 
law. QWhamisr, O. J, endorsed the rule 
laid down in a series of decisions that 
the High Qourt would interfere in such 
@ case where the Magistrate had acted 
without jurisdiction or exceeded his juria- 
diction or refused to exercise juriediction 
orgusurped juriadictioa. His Lordshin said :. 

“Tt is not sufficient to show: that there has been 
-an erroneous decision on a question of law or 


fact.” 
That being the general practice of all 


the Ohartered High Courts, we may seek ‘ 


in it the explanation of thoss decisions in 
which it has been stated that a Magisira‘e 
had no jurisdiction to interfere with the 
civil Court's decrees. 

Rankin, O. J., in the Osleutta Fall Bench 
decision Agni Kumar Das v. Man- 
tazaddin (7), refers to In the matter of 
Chutraput Singh (8) as ona in which 
the Magistrate having ignored the deli- 
very of possession came to 8 wrong 
finding as to the fact of possession 
and similarily In the matter of Bhola- 
nath Ghose (3) wes a cass of wrong find- 


ing of fects that a person evicted from ' 
But ° 


possession was still in possession. 
interference on the ground of such an 
erroneous finding was difficult to justify, 
if the High Oourt’s powers cf superin- 
tendence were limited to cases where the 
error was one of jurisdiction. So we find 
in such cases as Doulat Koar v,- Rames- 
wari (2), Kunjbehari Das v. Khetre Pal 
Singh (3) and Atul Hazra v, Uma Charan 
Chondgar (i0), the High Court sssuming 
a jurisdiction to interfere by denying the 
Magistrate’s jurisdiction to pase the order, 
and by the fiction that though a breach 
of the peace was imminent there was no 
dispute within the meaning of s, 145 (1), 

(8) 50. L. R. 200, 

(9) 70. L. R. 516. 


(10) 33 Ind. Oas. 822; 20 O. W.N. 796; 230. L. J. 
555; 17 O. L, J. 182. i 
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The real fact of the matter was that in 
those cases as indicated by Rankin, O. J, 
in the passage above cited there wasa 
gross error by the Magistrate on the fect 
of posseesion, an error so gross that the 
High Courts found themselves impossible 
to tolerate it without interference, but be- 
cause of the rule of practice laid down 
they justified their interferenca in several 
cases by the erroneous proposition that a 
Magistrate had no jurisdiction. I may refer 
to an observation of Sharfuddin, J, at 
page 3444 in the Full Bench decision: 
“in the case ofa civil Oourt decree of very recent 
date where there is no evidence to show disturbance 
or change of possession since the decree the Magis- 
trate is bound to respect the civil Court decraa and 
if he does not do so he acts without jurisdiction.” 
This observation does not appear to haye 
had the concurrence of the other two 
Judges constituting the Full Bench, It 
would appear to nave been the learned 
Judge's view that a Magistrate had juris- 
diction to take up proceedings under 
s. 149 He having done sohad jurisdiction 


_ to decide them in one way and not to 


decide them in another way. With great 
respect Lam unabl> to accept that observa. 
tion as a correct statement of the law, 
If a Magistrate has jurisdiction to decide 
a case he acts with jurisdiction both when 
he cecides it rightly and when he de- 
cides it wrongly, as pointed ont by the 
Privy Oouncil in Malikarjun v. Narhari 


‘(1)) “a court has jurisdiction to decide 


wrong as well as right.” Fortunately since 
the amendment of the Oode of Oriminal 
Procedure in 1923-the High Oourt has 
power under ss. 435 and 439 to interfere 
in the course of its ordinary criminal 
juriediction with any erroneous order pas- 
sed in proceedings under s. 145. lt is 
therefore, no longer necessary to excuse 
such interference with fallacious reasoning 
on the question of jurisdiction. As [am 
in full agreement with the reasoning of 
the. learned Ohief Justice in Agni Kumar 
Das v. Mantazaddin (7)T need not further 
argue the point that the Magistrate had 
jurisdic ion to institute proceedings under 
s. 145. In the words of that judgment 

“To say that where the claim of one party is 
mala fide or is unreasonable the Magistrate cannot 
act under s. 145...18...bad law. If the part: 
which seems to have no case of title is out KA 
possession there can be no reason why the other 
party’s possession should not be declared.” 

16 follows from what 1 have said above 
that not only hasthe Magistrate jurisdiction 


to act under s. 145 but even if he decides 


(11) 23 Bom. 337; 27 I. A 216; 50. W. N. 10: 
L. R. 927; 10 M. L. J. 368; 7 Sar. P. 0, jag 5 a. 
*Page of 1 P. L., J.—[Ed, : 
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that Ohhedi Thakur was not dispossessed by 
the delivery of possession that decision will 
still be a decision which he has jurisdic- 
tion to make. 1t may be a decision so grossly 
erroneous that this Oourt would have no 
option but to interfere in revision, but the 
time for that has not yet come. 

The application is dismissed. 

N JA. Application dismissed. 


PATNA HIGH COURT. 
minal Revision No. 297 of 1932. 
August 2, 1932 
Courtney TegrrELL, O. J. : 
PUNA MAHTON AND OTHERS— PETITIONERS 
` VTSÅuUS8 
EMPEROR—OppositE Pasty, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
87, cls.“1 and 2~—Notice and warrant of arrest— 
Simultaneous issue of—Whether proper—Judgment- 
debtor's refusal to accept notice—Obstruction to 
arrest—Whether. an offence—Legality of warrant— 
Penal Code (Act XLV of 1860), se. 99, 186, 225-B and 
258—Right of private offence—When available. 

Though under O. XXI,r. 37 (1) and (2), Civil 
Procedure Code, the court may either issue a notice 
upon the debtor to show cause why he should not 
be committed to prison, or a warrant for his arrest, 
yet having decided to issue a notice it should not 
deprive the judgment-debtor of the opportunity which 
the notice affords him. [p.161, col. 1.] h 

Where the executing Court simultaneously issued a 
notice to the judgment-debtor to appear and also a 
warrant to arrest him in casehe intended not to ap- 
pear and the judgment-debtor refused to accept the 
notice and offered resistance with the help of others 
when the warrant was sought to be executed, andhe 
and his associates were convicted under s. 225-B and 
ss, 353 and 225-B, Penal Code, respectively: 

Held, that amistake was made by the Executing 
Court in exercising its discretion to issue to the 
peons a warrant of arrest after it had already 
issued a notice forappearance and before the expiry 
of the term’ specified in the notice, hub it was the 
duty of the peons to execute that warrant and it 
was no part of their duty to ascertain whether the 
Executing Court had properly exercised its undoubt- 
ed legal discretion to issue that warrant, and that 
the apprehension of the judgment-debtor having 
been a lawful one, escape from and obstruction 
to that apprehension were unlawful. [p. 162, col, 


Section 99, Penal Oode, protects a public servant 
against the right of private defence even if the author- 
ity be defective in minor particulars or even if the 
officer exceeds his duty in a minor particular and it 
merely leaves the right of private defence open when 
the alleged authority is no authority at all and is 
wholly defective in form or the officer goes clearly 
and widely outside the duties imposed on him, Badri 
Gope v. Hmperor (1), referred to. Queen-Empress 
v. Poomalai Udayan (2), Queen-Empress v. Janki 
Prasad (3) and Preo Lal Mukerjee v, Emperor (4), 
relied on. [p. 161, col. 2.] 


Application against an order of the 
Sessions Judge, Patna, dated lst July, 1932, 
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refusing to interfere with an order of the ` 
Magistrste, First Olase,Barh. 

Mr. Baldeo Sahay, for the petitionere. 

Mr. S.Jaffar Imam. Assistant Government 
Advocate, for the Crown. 

Judgment —This is a petition for the 
revision ofan order by the Sessions Judge. 
of Patna summarily dismissing an appeal 
from a First Olass Magistrate convicting the 
petitioners in the following circumstances, 
A decree had been obtained in the civil 
Court against the petitioner Puna Mahton, 
and the successful judgment-creditor pro- 
ceeded to execute it. The executing Oourt. 
purporting to act under O. XXI, r, 37 of` 
the Oode of Oivil Procedure took an unus- 
ual course. That rule is as follows :— 

“(1) Notwithstanding anything in these rules, 
where an application is for the execution of a decree` 
for the payment of money by the arrest and detention : 
in the civil prison of a judgment-debtor who ia: 
liable to be arrested in pursuance of the application, , 
the court may instead of issuing a warrant for his 
arrest, issue a notice calling upon him to appear’ 
before the court ona day to be specified inthe 
notice and show cause why he should not be com-- 
mitted to the civil prison. 

(2) Where appearance is not madein obedience to 
the notice, the ‘court shall, if the decree-holder so' 
requires, issue a warrant for arrest of the judgment- 
debtor.” 

Under this rule it is clear that the court, 
on the application of the judgment-creditor 
for execution, may `.choose between two 
alternative courses. It may (a) issue a 
notice upon the debtor to show cause 
why he should not bs committed to prison 
or (b) it may issue a warrant for his- 
arrest. Moreover under para. (2) if the- 
first course be taken and the debtor does: 
not appear and also if the decree-holder, 
s0 requires a warrant may be’ issued fcr: 
the arrest of the debtor. In this case the: 
court issued, to two peons, both a notice- 
to the debtor to appear and also a war-: 
rant for his arrest. lt was clearly intend- 
ed, and the peons also so understood their 
instructions, thatthe debtor should first ba 
served with the notice andif he should. 
intimate in any way that he had no inten- 
tion of complying with it that the peons: 
should then make use of the warrant of, 
arrest, In my opinion the courtin so acting: 
took a wrong course. The service of a. 
nonce by a peon, gives to the debtor an. 
opportunity, within the time fixed by the: 
notice, to appear before the court, He: 
may porsibly intimate his intention not to. 
appear but on the other hand he may, 
within the time fixed by the notice, repent 
of his action and decide to appear. Fur- 
thermore there is the possibility that even 


1938: 


if he should appear the décrée-holder may 
‘repent of his severity and may not ask the 
court to effect the arrest of the debtor. It 
must be bornein mind that the court has 
jurisdiction to adopt either course permit. 
ted by the rule but having decided toissue 
a notice it should not have deprived the 
judgment-debtor of the opportunity which 
the notice affords him. In other words, the 
court exercised its discretion to issue the 
warrant of arrest in an entirely unjudicial 
manner, Mes ; 
Nevertheless it is not contended 
in this case that the court had no jurisdic- 
tion to issue a warrant of arrest andit is 
not contended that the warrant of arrest 
was defective in form; nor that peons in 
executing the warrant did anything more 
than the duties imposed upon them by the 
warrant, nor that they acted otherwise than 
in good faith. They offered the notice to 
the petitioner Puna Mahton which he de- 
clined to receive, It cannot be disputed 
that the notico was nonetheless properly 
served and effective in law; nor that Puna 
Mahton was bound, in accordance with the 
notice, toappear before the 
day named inthe notice. The peons then 


proceeded to execute the warrant. They 
seized Pana who asked his labourers to 
run and inform his people. Puna 


resisted the arrest by sitting down and 
refusing to move. The other two petitioners 
Gajadhar and Lachhman came with a 
number of persons and pushed the two 
peons aside whereupon Pana also forcibly 
pulled himself free of their grasp. Puna 
was convicted under s. 225-B of the Indian 
Penal Code and fined Rs, 200 orin default 
rigorous imprisonment for four months. 
Gajadhar aad Lachhman were convicted 
under'ss. 353 and 225-B and sentenced toa 
similar penalty. 
` The uppellants confined their defence to 
a denial of the facts alleged by the pro. 
secution and on appeal took a similar course, 
In this Court, however, Mr, Baldeo Sahay 
has on their behalf confined himself to the 
legal argument that the arrest by the peons 
was unlawful and that the conduct of the 
petitioners tharefore amounts to no offence 
in law. a te eG f 
Now a great number of cases have been 
decided upon the effect of the two sections 
in question, and s. 186 of the Indian Penal 
Code and much learning has been devoted 
to @ consideration of what is meant by 
such phrases as “a public servant in dis- 
charge of hia public function,” “lawfal ap= 
prehension,” “lawful detention” and ‘“‘exe- 
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cution of his duty a8 & public servant.” 
Ido not propose to review in detail this 
long series of cases I was at first some- 
what puzzled by their number and ap- 
parent conflict but upon examination I find 
that in the great majority the Public Officer 
to whom resistance or violence was offered 
wasarmed with an authority which was 
defective in form or he exceeded the powers 
given to him by the authority when the 
authority itself was not defective. The 
last case decided in this Oourt on 
this point, was that of Badri Gope 
v. Emperor (l1) and is an illustration 
of this class of cases. The warrant of at- 
tachment was defective in that it did 
not bear the seal of the Court and the at- 
tachment was consequently illegal, It was 
held that the judgment-debtor and other 
persons who obstructed the peon and res- 
cued the cattle which he attached had 
committed no offence unders, 186 of the 
Indian Penal Code. It is therefore hardly 
necessary to examine this class of case. 
Nevertheless some passing observations 
may be made. Firstly, even in euch cases 
it is not lawful for any person to offer to 
the peon more violence than is strictly 
necessary to resist the unlawful attachment, 
and, secondly, under s, 99 of the Indian 
Penal Oode. 

“There is no right of private defence against an 
act which does not reasonably cause the apprehen- 
sion of death or of grievous hurt, if done, or at- 
tempted to be done, by the direction of a public 
servant acting in good faith under colour of his 
offics, though that direction my not be strictly justifi- 
able by law.” 

. Tnis part of the section protects the pub. 
lic servant against the right of private 
defence evén if the authority be defective 
in minor particulars or even if the Officer 
exceeds his duty in a minor particular 
and it merely leaves the right of private 
defence open when the, alleged authority 
is no authority at all and is wholly de- 
fective in form or the Officer goes clearly 
and widely outside the duties imposed on 
him:see Queen-Empress v. Poomalat Udayan 
(2). If the authority has no defect the 
section has no operation: see Queen-Em- 
press v. Janki Prasad (3). 

For the purpose of deciding this casa I 
have to consider facts of a different na- 
ture. As I have pointed out, a mistake 
was made by the executing Oourt in eq- 
ercisiag its diszretion to issue to the paons 
a warrant of arrest after it had already 

(1) 93 Ind. Oas. 146; 7 P.L. T. 30; 5 Pat, 216; 27 
Or, L.J. 418; A. I. R. 1926 Pat. 237, : 

2) 21 M. 296, 

g 8 A, 293, 
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issued a notice for appearance and be- 
fore the expiry of the term specified in 
the notice, nevertheless in the hands of the 
peon there was a warrant of arrest com- 
plete in itself and exhibiting no defect 
of form. It wasthe duty ofthe peons to 
execute that warrant and it was no part 
of their duty to ascertain whether the exe- 
cuting Court had properly exercised its 
undoubted legal discretion to issue that 
warrant. To hold otherwise would impose 
upon the peons a duty which to say the 
least of it would require the State to ge- 
cure peons of a somewhat higher stand- 
ard of education andto pay them a high- 
er salary. The duty of an Officer who 
goes to carry out the orders of the Court 
are limited to seeing that the orders are, 
on the face of them, within the power of 
the Oourt and that they exhibit no defect 
in form. Apart from this it is no part of 
his duty to review the discretion of the 
Oourt. Similarly it is his duty to carry 
out the order given to him and not to go 
beyond such orders, It is of no use to the 
accused under these sections to criticise 
the actionof the Court which issued the 
orders. I agree with the decision in Preo 
Lal M ukerjee v. Emperor (4). 

. In this case the apprehension of Puna 
Mahton by the peons wasa lawful appre- 
hension however mistaken the executing 
Court may have been in exercising its dis- 
cretion to diréct that. apprehension, and 
escape from and obstruction to that appre- 
hension are unlawful acts under s. 225B 
of the Indian Penal Oode. Similarly under 
8. 353 of the Indian Penal Code the push- 
ing by the accused persons of the peons 
not being justified in law was an assault. 
In my opinion the petitioners were rightly 
convicted and I dismirs their applications, 


N./A, - Application disn.issed, 
(4) 24 Ind, Oas, 163; 18 O. W. N. 548. 





NAGPUR JUDICIAL COMMIS- 
’ SIONER’S COURT. 
“ Becond Civil Appeal No. 721 of 1930. 
. October 7, 1932, 
Forzocr, A. J. O. 
NARAYAN— JUDGMENT- DEETOR— APPELLANT 
versus 
GAJANAN—Dnsogee-HoLDER—RESPONDEXT. 
Civil Procedure Code (Act V of 1908), s, 104, O. XXI, 
r, 92, O. XLIII, r. 1 (j—Order under 0, XXI, r. 92 
~Second appeal, whether lies, 
An appeal from an order made under O, XXI, r. 92 
lies under O. XLII, r, 1 (j) bût no second appeal 
. dies from än order passed on appeal, A 
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Mahadeo v. Dhobi (6), Ramiah Thevan v. Athma- 
natha Iyer (8), Jagdeo v. Ujiyari Kunwar (9), fol- 
lowed. : 

Satyendra Nath v, Charu Chandra (5), distinguish- 
ed 


Second Oivil Appeal against an order of 
the District Judge, Wardha, dated the 10th 
September, 1930, reversing that of the 
Second Olass Sub-Judge, Wardha, dated 
the 15th February, 1920. ‘ 

Mr. Bhaskerrao Niyogi, for the Appel- 
lent. 

Mr. V. K. Rajwade, for the Respondent. | 

Judgment.—Oertain immovable pro- 
perty was sold in execution of a decree 
and purchased by the decree-holder. The 
judgment-debtor applied under O. XXI, r. 
YO of the Oode of Civil Procedure to have 
the sale set aside on the ground: that there 
had been a material irregularity in pub- 
lishing and conducting it. Tha first Oourt 
dismissed ` the application under r., 92 and 
the lower Appellate Oourt diemiesed the 
judgment-debtor’s appeal, The respon- 
dent has taken the objection that no 
second appeal lies, 

The respondent relies upon the decision 


‘in Gulam Ahmad v. K anhaiyalal (1); and 


the appellant relies on a contrary view 
taken in Madanlal v. Ripusudan Prasad 
(2). Inthe latter case Subhedar, A. J. O., 
etated that there were cor flicting decisions 
on the point, and he preferred the view 
expressed by the Oalcutta High Court in 
Kailash Chandra Tarafdar v.Gopal Chandra 
Poddar (3), to that expressed by the 
Madras High Court in Rajagopala Aiyar. 
v. Ramanuja Chariar (4). In the Madras 
case Schwabe, O. J., conceded that no 
eecond appeal would lie against an. order 
under O. XXI, r, 92, though that was-not 
the precise point befere the Court, and in 
the Calcutta case a majority of the Judges 
held that an order under r. 95 of O. XXI, 
was an order under s, 47, and that a second 
appeal therefore lay. The later decision 
may clearly be distinguished onthe ground 
that it was dealing with an appeal under r, 
95 and not underr.t2, and it has so been 
Mukerji and 
Roy in Satyendra Nath v. Charu Chandra 
(5). In my opinion the wording of the Code 

(1) 120 Ind. Oas, 209; A.M, R. 1930 Nag. 58: Ind; 
Rul. (1930) Nag. 1. 

(2) 124 Ind. Oas. 250; A.I. R. 1930 Nag. 191; Ind. 
Rul, (1930) Nag. 266. 

(3) 95 Ind. Oas. 494; 53 O. 781; 43 O. L, J. 345; 30 
O. W. N. 649; A. I. R. 1926 Cal. 798 (F. B.) 

(4) 80 Ind Oas. 92; 47 M. 288; 46 M. L. J. 104; 19 L. 
W. 179; (1924) M. W. N. 182; A.I. R.1924 Mad. 431; 
34M. I, T. 37 (F. B 


t ) 
Oe Ind. Oas. 188; 45 O., L. J. 557; A, I R. 1927 
ale ' Pri 
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leaves no doubt thata second appeal does 
not lie under O. XLI, r. 1(j) An appeal 
from an order under r. 92 of O, XXI, lies 
under the provisions of s, 104, and under 
s. 104 (2) no appeal lies from any order pas- 
sed in appeal under this section. ïn 
Mahadeo v. Dhobi (6), Mullick J, treated 
the point is so clear that argument was 
unnecessary, and Bucknill J., agreed with 
him. A similar view was takenin Jaggan 
Nath v. Daud (1), Ramiah Thevan v, Ath- 
manaiha Iyer (8) and Jagdeo v. Ujiyari 
Kunwar (9), For these reasons I hold that 
no second appeal lies. The appeal is 
accordingly dismissed with costs, Pleader’s 
fee Rs. 15, : 

A wt Gene Appeal dismissed, 

(6) 74 Ind. Qas, 838; 2 Pat, 916; (1923) Pat, 283; 4 
P. L. T. 721: A.I. R.1924 Pat. 111. 
ve 75 Ind. Cas. 108; 4 L. 243; A. I. R. 1923 Lah, 


(8) 117. Ind, Cas. 727; A. I. R. 1929 Mad. 624. 
L? ave Ind. Oas, 899; A. I. R. 1928 All, 354; 26 A, 
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‘PATNA HIGH COURT. 
Oivil Revision No, 43 of 1931. 
May 20, 1931. 
Davie, J. 
BRIJBHUSAN PANDE AND 0TRÊR3 
l — PETITIONERS Aces 
` KOOR p VETBUS ; 
RAMJANAM KUER—Oppositz Pasty, 
Negotiable Instruments Act: (XXVI of 1881), s. 20 
—Payee’s name not contained in instrument— 
Suit on instrument—Competency of—Paper Currency 
Act’ (X of 1928), s.. 25—Promissory note payable to’ 
bearer other than bankers ete.—Whether valid— 
Promissory note—Technical defect in—Failure of 
sutt—Suit, when can be based on original loan. 
. Under s,20, Negotiable Instruments Act, it is open 
to a payee whose name is not mentioned therein to 


fill in: a bldnk instrument, but unlesshe does s0' . 


he is not entitled to obtain any decree. M.N. P. Ly 
Firm v. Kirwan Gyan (1), relied on. [p.163, col. 2.] 

Promissory notes payable to bearer on demand, 
unless; drawn on bankers, shroffs or agents, are, 
however, prohibited bys. 25 of the Paper Currency 
Act, and no : suits can be maintained on them; 
Chidambaram Chettiar v. Ayyasami Thevan (2) and 
K. C. Nachimuthu Chetty v. Andiappa Pillai (3) 
referred to. [ibid,] i : 

Where on account of somé technical defect-in ʻa 
hand-note,a suit on it fails and the plaintiff seeks 
fo get a decree on the loan itself, no decree can 
be passed unless the original plaint contains a 
specific case to that effect or the plaint is - amended 
accordingly. Barketullah v. Muhammad Hayat Ali 
Khan (4) and Dhaneshwar Sahu y, Ramrup Gir (5), 
referred to. |p. 164, col, 1.] 

Application agains: an order of the 


poe Ohapra, dated the 22nd November, 


“Mr, Pande N, K, Sahay, for the Poti- 
tloners. 
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Mr. Harihar Prasad Sinha,tor the Opposite 
Party. me 
Judgment—This is an application 
under s. 25 of the Provincial Small Oause 
Courts Aci by the defendants in a suit for 
the recovery of Rs. 100, principal and 
interest, on the basis of a hand-note said to 
have been executed, in favour of the plaint- 
iff, by petitioner No. 2 as karta of the joint 
family of the petitioners, for family neces- 
sity. The only petitioner who contested 
the suit was petitioner No, 2, who contended 
that he had executed the note not in favour 
of the plaintiff but in favour of one Godhan 
Singh whom he had paid off, the note, 
however, being missing at the time of the 
payment and afterwards coming somehow 
or other into the possession of an enemy 
Ramseubhag Dubey, a friend of the plaintiff 
opposite party. f 
The learned Munsif framed the first point 


for decision as follows :— 

“Is the defence}; story regarding the hand-note 
correct and whether the plaintiff is entitled to a decree 
for the amount claimed?” 


He came to the conclusion that the entire 
defence theory was false, and he then 
proceeded to observe that the plaintiff had 
satisfactorily proved that he had advanced 
the loan in question to the defendant and 
got the hand-notefrom him, He, therefore 
decreed. the suit, 

The learned Advocate for the petitioners 
points out that the hand-note in suit, Ex. 1, 
does not mention the name of the payee at 
all, and hehas urged thatno decree can be 
passed on such an instrument; under s. 20 
of the Negotiable Instraments Act, it was 
open to the payee to fillin the blank in- 
strument, but ualess he did so, he is not 
entitled to obtain any decree: M. N. P. L. 
Firm v. Kirwan Gyan (1), He has also urged 
that the hand note which did not contain 
the name of the payee could have been 
filled in by the holder and was thus a pro- 
missory note payable to bearer. Promissory 
notes payable to bearer on demand, unless 
drawn on bankers, shroffs or agents, are 


- however, prohibited bys: 25 of the Paper 


Ourreney Act, (Act Xf 1923), and no suits 
can be maintained on them: Chidambaram 
Chettiar v, Ayyasami Thevan (2) and K.C, 
Nachimuthu Chetty v. Andiappa Pillai (3). 
The learned Advocate has further urged 
that the presumptions under s, 118 of the 
Negotiable Instruments Act that every 


1) 17 Ind. Oas 915; 5 Bur. L. T. 162. 
A 0 36 Ind. Oas. 741;40 M. “585; "31 M. L. J. 401; 
(1916) 2 M. W. N. 210; 4 L. W. 261; 20 M. L, T. 350. 
(3)42 Ind. Oas. 706; (1917) M, W. N, 778; ẹ 
L. W. 630. 
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negotiable instrument wes made or drawn 
for consideration and that the holder ofa 
negotiable instrument isa holder in due 
course do not arise in the case of a prcmis- 
sory note which is not a negotiable instru- 
ment within the definition in 6.4 of the 
Act, and that therefore,in this case the 
onus was on tle plaintiff to prove that he 
had made an advance to the defendant 
and that the hand-note was executed in his 
favour: Barketullah v, Muhammad Hayat 
Ali Khan (4) These contentions are not 
resisted by the learned Advocate for the 
opposite party, though I may perhaps 
incidentally observe that there is reason to 
doubt whether the definition of ‘holder’ in 
g. 8 of the Negotiable Instruments Actcovere 
* bearer’; but he has urged that the lower 
Court has decreed the suit upon a considera- 
tion of all the evidence and has found that 


the plaintiff has satisfactorily proved that > 


he advanced the loan in yuestion and got 
the hand-note from the defendant; and he 
has further urged that-the plaintiff was entitl- 
ed tosucceed on the loan itself,if for technical 
reasons he was not entitled to succeed on 
the hand-note. The ruling in Dhaneshwar 


Sahu v. Ramrup Gir (5), which has been’ 


cited by the learned Advocate, sup- 
ports the contentions that the hand- 
note failing, the plaintiff was entitled 
to sue on the loan itself. It cannot, however, 
be said, in the present case that the plaintiff 
sued on the loan and not on the hand-note 
alone. It is also clear that the lower Oourt 
placed the onus on the defendant in the 
same manner as if s. 118 of the Negotiable 
Instruments Act had applied in the circum. 
stances of the case, It is impossible to 
say what the result would have been if the 
lower Court had been asked to approach 
the matter from the point of view that is 
now urged before me, namely, that the 
pleintifi was suing not upon the hand-note 
but upon the loan. Nor can the matter be ap- 
proacaed from that point of view without an 
amendment of the plaint which may or may 
not now beopen to the plaintiff. ‘ne loan 
was small, namely, Re. 60..only, but in view 
of the illegalisics and. difficulties pointed 
out on behalt of the petitioners, to say 
nothing of the vexed question of the liability 
of the joint family, it is impossible to les 
ihe decree below stand. Mr, P. P, Verma 
as amicus curiæ has placed ine under obliga- 
tion py referring to Sheonandan Pandzy v, 


(4) 84 Ind. Oas. 866; 6 L. L., J. 542; A. I. R. 
1925 Lah, 272.. 

(5) I11 Ind, Cas, 482;9 P. L,T. 471; A.I R. 1928 
Pat, 426; 7 Pat 845, j 
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Ramdhan Pandey (Oivil Revision No. 55 of 
19:0) disrcsed of by Kulwant Sahay, J., on 
ike 17th December, 1!30,in which that 
learned Judge fcund that the lower Court 
had mieplaced the onus in a suit on-a hand- 
note and accordingly remanded the case 
for a fresh hearing after placing the onus of 
prcof upon theright party. . 

I set the decree of the lower Court aside - 
and direct that the cace be re-tried after 
proper opportunity given to the plaintiff to 
amend his plaint if he so desires and 
satisfies the lower Court that an amendmeat 
ought now to be allowed. Costs so far will 
be borne by the plaintiffs opposite- party, 
hearing fee one gold mohur, - 

N. fa. Decree set aside, 

Case*sent back.- 


BOMBAY HIGH COURT. 
Oross Appeals Nos. 324 and 250 of 1926, 
September 23, 1931. 

PatKak AND TYABJL, JJ. 
SHIVAPPA RUDRAPPA TENGINKAI 
—PLAINTIFF—APPELLANT 
versus 
RUDRAVA OHANBASAPPA 
AND OTHERS—DEFSNDANTS— RESPONDENTS. 
Hindu Law—Adoption—Joint Hindu family— 
Widow of brother authorised toadopt—Oral will of 
surviving brother directing property to be divided 
between his widow and brother's widow—Partition 
of property—Hstate taken by widows, nature of— 
Adoption by widows of first brother—Validity of— 
Oral will—Onus of proof—Severance of status, if 
effected by oral will—Bombay  Presidency—Rules 
regarding adoption, ; 
One of two brothers of joint Hindu 
family empowered one vf his two widows to 
adopt, and directed his brother to give a half-share 
to that widow. The survivor of the two brothers” 
by an oral will directed half share to be given to 
tne widow. On his death, the widows ofthe two 
brothers partitioned the property among themselves, 
the two widows of the elder taking one-fourth 
share each, The widow authorised by her husband. 
to adopt did so. Her co-widow also adopted a boy. 
The second brothers widow adopted S who sued to. 
recover possession of the property transferred to 
the widows ofthe elder brother ‘by the partition 
deed and for declaration that the adoptions made 

by them were invalid: - 

Held, (i) the power given by the elder brother to 
his widow could be exercised during the life time 
of the younger brother so long as the joint family 
was in existence, but it could not be exercised after 
he left a widow to continue his line. Chandra v. 
Gojarabai (8), Adivi Suryaprakasa Rao v. Nida- 
marthy Gangaraju (13)and Shwabasappa v. Nilava 
(13), relied on, Kumud Bandhu Saha v. Ramesh 
Chandra Saha (9), distinguished. [p. 169, col. LJ 

(4) the fact that the younger brother madea be- 
quest dividing the property between his own 
widow andthe widow of his brother could not make 
adoption by her valid. [ibed.] 4 
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Held, further, that the intention of the younger bro- 
ther was to give an absolute estate to his brother's 
widow and the widow of the elder brother also 
took an absolute estate under the partition deed, and 
that the oral will of the younger brother made by 
the last surviving member of the joint Hindu family 
was binding on}the plaintif. [p. 171, col. 1.] 

. The instructions of the surviving brother dividing 
the property didnot effect a severance of the joint 
property. Girja Bai v. Sadashiv Dhundiraj (3), 
Kawal Nain v. Prabhu Lal (4), Ramalinga Annavi 
- v, Narayana Annavi (5)and Bal Krishnav. Ram 

Krishna (6), referred to. [p. 167, col. 2. 

The test as to the validity of an adoption is not 
merely whether the adoption does or does not 

. divest the estate' of any other person but also in- 
volves the question whether the power of adoption 
if the widow is merely suspended or isatan end 
and has become incapable’ of being revived, 

Ram Krishna v. Shamrao (10), Madana Mohana v. 

Purushothama (12), Adivi Suryaprakasa Rao v. 
Nidamarthy Gangaraju(13) and Pratap Singh 

Shiv Singh v.*Agarsinghji-Raisingji (14), relied on. 

[p. 168, col 2.) 

In the Bombay Presidency, the rule that an adop- 
tion can be made only to the last male holder 
-does not apply to coparcenary property. In the 
case of a separated member the rule that an adop- 
tion can be made to the last male holder is modifi- 
ed so as to allow adoption by a mother succeeding 
as heir te her son who died without leaving any 
heir except himself. The question in each case is 
whether the power ofadoption is in abeyance or 
merely suspended, or isat an end and has become 
incapable of being revived. Ram Krishna v. 
Shamrao (10), Gavdappa v. Girimallappa (25), 
Mallappa v. Hanmappa (26), Narhar Govind v. 
Balwant Hari (27), Basangowda v.- Rudrappa (28), 
Datta Govind v. Pandurang Vinayak (28) and 
Sangangouda Fakirgowda v, Hanmanigouda (30), 
relied on. |p. 170, col. 2.] ; ; 

A party relying on an oral will has fo establish 
it in the same way asif he is propounding it for 
probate. Venkat Rao v. Namdeo (1) and Baboo Beer 
Partab Sahee v. Maharajah Rajendar; Partab Sahee 
(2), relied on. [p. 165, col, 2.] 

Per Tyabji, J.—-Even assuming thatthe surviving 
brother's will may be taken as indicating his con- 
-gent to the adoption, his consent cannot affect the 
life of apower derived from another co-parcener 
nor has the principle of consent validating adop- 
tions been so favourably considered by the courts 
as to permit of its being extended to cases not 
already covered by the decisions. [p. 180, col. 
1 


l ones Appeals from the decision of the 
First Olass Subordinate Judge, at 
Dharwar, in Civil Suit No. 208 of 1922. 

Mr. G. N. Thakor, with him Mr. Nilkant 
Atmaram, for the Plaintiff. 

Mr, R. A. Jahagirdar, Mr. H.C. Coyajee 
(with him Mr. G. P, Murdeshwar), for the 
Defendants, 

FAOTS—tThe properties in suit originally 
belonged to one Ohenmalapra. He died 
on3rd January 1912, leaving two sons 
Chennappa and Rudrappa, who died res- 
pectively on 5th January 1914 and on 26th 
April 1914. On 13th May 19144 partition 
deed was executed between defendants 
Nos, 2and 40n the one hand and defend- 
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ant No. 1 by her guardian on the other, 
Defendants Nos. 2 and 4 also divided their 
share between them equally. On 15th May 
1914 Kalyanava, widow of Rudrappa adopt- 
ed the plaintiff Shivappa and Rudrava, 
senior widow of Ohennappi adopted Chand- 
rasekharappa. On 20th May 1914, Nagava 
the junicr widow of Ohennappa adopted 
Murgeappa. The plaintiff Shivappa insti- 
tuted the prasent suit to recover possession 
of the proparty transferred to the widows 
of Ohennappa by the deed of partition and 
for a declaration that the adoptions were 
invalid and for an injunction to restrain 
defendants Nos. 2 to 5 from recovering any 
rents or income from the property. He 
contended that the partition deed was 
obtained by undue iprfluence, fraud and 
misrepresentation by the brothers of 
Rudrava, and hence not binding on him. 
On the other hand defendante Nos. 2 and 3 
coatended that Ohennappa before his death 
left instructions that Rudravashould adopt 
and asked his brother Rudrappa to see that 
the line continued, and that in accordance 
with the instructions Rudrappa left an oral 
will giving his widow half the entire prop- 
erty and his brother’s widow the other half 
and that consequently the adoption of 
defendant No. 3 was valid. 

The trial Court gave a declaration in 
favour of the plaintiff that the adoption of 
the defendant No, 3 by defendant No, 2 
was invalid but disallowed the claim for 
a declaration that he was the owner of the 
property in possession of the widows of 


_Ohennappa and held that the plaintiff was 


not entitled to the injunction against 
defendants Nos, 2 and 4, 

Patkar, J.—(After stating facts the 
judgment proceeded): The first question 
arising in the case is whether the oral wilis 
of Chennapps and tudrappa are proved. 
According to: the decision of the Privy 
Council in Venkat Rao v. Namdeo (1) the 
onus would be on the defendantsto estab- 
lish the oral wills of Ohennappa and 
Rudrappa and they would have to discharge 
itas if they were propounding a will for 
probate. Such an onus is always at heavy 
one as observed by their Lordships of the 
Privy Council ia Baboo Beer Pertab Sahee v. 
Maharajah Rajender Pertab Sahee (2) 
(paga 28*):— 

(1) 133 Ind. Oas. 711; 58 I. A. 362; 8 OW. No 
963; A. I. R. 1931 P. O 285; Ind. Rul. (1931) P. O. 
247; (1931) A. L.J. 1131; 14 N. L. J. 158; 36 O.W. 
N. 83; 62 M. L. J. 23 (P. 0.), 

(2) 12 M, I. A. l atp., 28; 9 W. R. 15; 2 Suther 
114; 2 Sar. 348. 

*Page of12 M.I. A Ed] 
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“But if any party is bound to strictnessof pleading 
-itis he who sets up a nuncupative will. He who 
- rests his title on so uncertain a foundation as the 
spoken words of a man, since deceased, is bound to 
allege, as well as to prove, withthe utmost preci- 
‘sion, the words on which he relies, with every 
circumstance of time and place.” 


(His Lordship then proceeded to discuss 

the evidence as to the oral wills referred to 
above, and arrived at the following conclu- 
sion):—The evidence, therefore, on the 
‘point of Ohennappa's will is reliable as it is 
‘highly probable. that Ohennappa should 
make the oral will in the'manner deposed. to 
‘by the witnesses, and the likelihood of the 
‘presence of the witnesses at Chennappa’'s 
‘death is undoubtedly beyond question... 
‘The story'of the oral wills of Ohennappa 
‘and Rudrappa “is, in my opinion, fully 
‘established on the evidence...Though the 
onus is very heavy on the defendants to 
establish the oral wills, l think on the 
whole that onus has been discharged by the 
‘defendants... 

The next question is’ as to the effect of 
‘the oral wills of Ohennappa and Rudrappa. 
‘It is contended on behalf of defendant 
No. 3 that the oral will amounted toa 
‘separation of the . interest of Ohennappa 
‘according to the decisions of the Privy 
.Oouncil in Girja Bat v. Sadashiv Dhundiraj 
(3), Kawal Nain v. Prabhu Lal (4) and 
‘Ramalinga Annaviv. Narayana Annari (5), 
‘on the ground that there was an uwnequivo- 
‘cal intention to separate and that the 
separation was establishedfby reason of the 
conductof Ohennapps. In the judgment 


ofthe lower Court, para. 7, it is stated that : 


‘it is not disputed that there was no division 
of the property between Ohennappa and 
Rudrappa. The learned Subordinate Judge 
held in para, 29 that the instructions left 
by Ohennappa about the giving of the 
shareand making the adoption do not 
amount to any intention of Ohennappa that 
he should from that moment be separate 
from Rudrappa. It appears to me, after 
making due allowance for exaggeration in 
the evidence of witnesses for the defendant 
No. 2 who have given different and not 

(3) 37 Ind. Cas. 321; 43 I. A.151; 18 Bom, L. R! 
621; 43 O. 1031; 20 O. W. N. 1085; 14.A.L. J. 
822; 20 M. L. T.78;12 N. L.R. 113; (1916) 2 M. 
W. N. 65;4 L. W. 114; 24 O. L, J.207; 31M.L J. 
455 (P. 0.). 

(4) 40 Ind. Oas. 286; 44 I. A. 159; 19 Bom, L, R 
642; 15 A.L. J. 581; 2P. L. W. 57; 21 OW. N 
86; 33 M. L. J. 42; 26 O. L.J. 101; (1917)M. W. 
N. 514; 6 L. W 330; 39 A. 496 (P. O.). : 


1209; 30 M: L.T. 255; (1922) M. W.N. 399;45 M. 
489; 26 O. W. N. 929: 43 M. L.J. 498; 16 L. W. 639; 
20 A. L, J. 839; A.I. R. 1922 P. 6. 201; 37 O. L. J. 
15 (P. 0.). | 
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quite consistent versions of the oral wills 
that the instructions given by Ohennappa 
amount to this that he directed Rudrappa 
to givaashare to his wife Rudrava and 
authorised Rudrava to adopt, If Ohen- 
‘nappa had said that he intended to separate 
from his brother Rudrappa and gave his 
eight annasshare to his widow and also 
there would have 
been an unequivocal and unambiguous 
declaration of his intention to separate, 
But he asked his brother to give a share to. 


‘his widow and gave permission to his 


widow toadopt. This declaration indicates 
that heintended his brother Rudrappa to 
get the property by survivorship and 


` directed him to give eight annas, share to 
. his widow and gave authority to. his 


widow Rudrava to adopt. I have come to 
the conclusion. that though . Rudrava and 


, Rudrapps were not on good terms, Rudrap- 


pa was on the best of terms with his 
brother Ohennappa and was anxious to 


| loyally carry out Ohennappa’s directions. It 


appears that an amount of Rs, 159.8-0.was 
due to the father of Ohennappa and 
Rudrappain respect of the contract of 
forest coups inthe year 1903. Exhibit 179° 
shows that on March 2, 1914, two .months 
after Ohennappa’s death and.a month 
before Rudrappa’s death, Rudrappa claim- 
ed the amount on the ground that he was 
entitled to it by survivorship. If Ohennap- 
pa hadmade an unequivocal declaration 
that he was separate from his brother and 
if Rudrappa was anxious to give effect to 
Ohennappa’s oral directions, he. would not 


: haye claimed the amount. exclusively for 


himself but would have divided the 
amount between himself and the widows of 
Ohennappa, who claimed the whole amount 
by Ex, 180, dated March 29, 1914, on the 
ground that they were living separate from 
-Rudrappa, but did not set up the separation 
effected by the oral will of Chennappa and 
claim half theamount. Chennappa did not 
intend to effect a present severance of 
interest with the intention of separate enjoy- 
ment, but his oral will amounted to a 
direction to Rudrava to adopt and a direc- 
tion to Rudrappa to give a share to his 
widows. Atleast the intention to separate 
is not clearly and unequivocally expressed, 
If Ohennappa had expressed an unequivocal 
and clear intention te separate, the consent 
of Rudrappa was not necessary. Exhibit 
214, a letter by Rudrappa dated February 
3, 1914, shows that there was no amicable 
settlement with Rudrava, who was told by 
Rudrappa to go to Oourt on. February 1, 
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1914, and indicates that Rudrappa did not 
think that Rudrava was entitled to a share 
by reason of Ohennappa's declaration ofin- 
tention to saparate, but her right to a share 
depended on his own volition t> give her a 
share according to his brother's directions. 
It appears that Rudrappa on his death-bed 
carried out his brother’s directions and 
gave eight annas share by bequest to 
Rudrava and eight annas to his own widow 
Kalyanava. Ohennappa did notexpress an 
unequivocal and clear intention toseparate 
from Rudrappa. According to the decision 
of the Privy Oouncil in Bal Krishna v. 
Ram Krishna (6) (page 224*) “a separation 
may be effected by a clear and unequivocal 
intimation on the part of one member of a 
joint Hindy family to his co-sharers of his 
desire to sever himself from the joint 
family.” And after referring to the cases 
in Suraj Narain v. Ikbal Narain (7) and 
Girja Bai v. Sadashiv Dhundiraj (3) 
reference is made to the dictum of Lord 
Haldanein Kawal Nain v. Prabhu Lal (4) 
that (page 161*) “the status of the plaintiff 
as separate in estate is brought about by 
his assertion ofhis right to separate.” It 
does not appear from the evidence and the 
statement made by Ohennappa that there 
was an unequivocal intention on his part 
to separate or anassertion of his right to 
separate. According to Vyavahara Mayukha 
(Ohap, IV, s. 3, pl. 2, Mandlik’s Translation, 
page 38) “even when there is a total 
absence of common property, a partition 
is effected by the mere declaration 
‘I am separate from thee’; for partition 
is but a particular condition of the mind, 
and this declaration is indicative of the 
same.” It doesnot appear from the evi- 
dence on the record that Ohennappa intend- 
ed to declare that he was separate. He 
asked Rudrappa to give a share to Rudrava 
and asked Rudrava toadopt. In pursuance 
of those instructions Rudrappa made an 
oral will giving a share of eight annas to 
Rudrava and the remaining moiety to his 
widow. The widows however, exceeded the 
intention of Rudrappa by effecting a parti- 
tion, Ex,73, by dividing the property not 


(6) 132 Ind. Oas. 733; 58 I. A. 220; 83 Bom. L. 
R.1280; A, I. R. 1931 P. O. 154; (1931) A.L. J. 
499; 35 O. W.N. 815; 34 L. W. 13; Ind. Rul. (1931) 
P. O, 221; (1931) M. W. N. 793; 54 O. L. J. 131; 53 
JA. 300; 61M. L: J. 362 (P. 0). > 

(D 18 Ind. Oas, 30;40 I. A. 40;15 Bom. L. R 
458; 13 M. L. T, 194:17 O. W. N. 333; 1L AL. J. 
172! (1913) M. W. Ñ. 183; 170. L. J. 288; 24 M. L 
J. 345; 35 A. 80; 16 O. O. 129 (P. O) 
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only between Rudrava and Kalyanava but 
also between the two widows of Chennappa 
and the widow of Rudrappa and gave full 
ownership to the two widows of Ohennappa - 
to the extent of four annas each instead 
of annas eight to Rudrava, and gave an 
absolute estate of eight annas belong- 
ing to Rudrappa to Kalyanava and agreed 
that the threes widows should adopt, The 
effect, therafore,of the oral dispositions of 
Chennappa and Rudrappa, in my opinion,is 
that there was an oral will by Ohennappa 
directing Rudrappa to give ashare to his 
widow and also authorising Rudrava to 
adopt, The instructions, do not in my opi- 
nion, effect a severance of the joint property. 
Rudrappa gave effect to his brother's in- 
structions by giving a share of eight annas 
to Rudravaand allowing her to adopt. 

The next question argued before us is 
whether the adoption of defendant No. 3 
by defendant No.2 is valid. If the oral 
will of Chenvappa were considered to have 
effected a severance of interest between 
Chennappa and Rudrappa on the day he 
made the oral disposition, Rudrava could 
make a valid adoption and there would 
be no objection to a widow of a separated 


‘member of ajoint family making an adop- 


tion and the adoption of defendant No. 3 
would be valid. But I find difficulty in hold- 
ing as I have already indicated, that Ohen- 
nappa’s instructions amount toa separation 
of interest. fog 
. The question is whether the adoption of 
defendant No. 3 would be valid after the 
death of Rudrappa. It ia contended on be- 
half of defendant No, 3 that by the adop- 
tion defendant No. 3did not divest the 
interest of Kalyanava, and therefore the 
adoption ie not invalid according to the 
decision in Chandra v, Gojarabai (8) and 
that according tothe decision of the Oal- 
cutta High Oourt in Kumud Bandhu Saha 
v. Ramesh Chandra Saha (9) the adoption of 
defendant No. 3 by Rudrava would be 
valid, It washeld in the latter case that 
where a person made bequest of four 
annas to his widow and twelve annas to 
his son, the widow could make an adoption 
even after the son lefta widow to succeed 
to him because the adoption by the widow 
would not divest the estate vested in 
the widow of the son as she herself 
got an interest in the property by 
bequest. The decision in Chandra 
v. Gojarabai (8) proceeds on two grounds: 

(8) 14 B. 463. 

(9) 49 Ind. Oas. 609; 46 O. 749; 23 O W. N; 358; 
29 Q. L. J. 214. 
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U) that the adoption made to Nana's brother 
Bhau after the estate had vested in Nana’s 
widow would be invalid as the joint family 
property ceased on Nana's death; and (2) 
on the ground that theadoption made by 
a widow ina joint Hindu family would 
beinvalid if it divested the estate of one 
on whom the inheritance devolved froma 
a person other than her husband and that 
the adoption by Bhau’s widow would be 
invalid as it would divest the estate which 
had devolved on Nana's widow. In the 
Full Bench decision in the case of Ram 
Krishna v. Shamrao (10) which related to 
a Hindu grandmother who succeeded as heir 
to her grandson who died unmarried, it 
was held that the power of the . grand- 
mother to make an doption came to an end. 
Jt was observed in that case that according 
to Bhoobun Moyee Debia vy. Ram Kishore 
Acharj Chowdhury (11) a widow's power to 
adopt is limited and that the power would be 
limited both wherea widow hada written 
authority from her husband to adopt: and 
also where, though she had no such autho: 
rity she adopted, as a widow can in the 
Bombay Presidency under the law giving 
her the power of adoption in the absence 
‘of express or implied prohibition from her 
‘husband. It was further observed at page 
- 533" as follows :— 
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“Where a Hindu diesleaving a widow and a son` 


and that son dies leaving a natural boru or adopted 
gon or leaving no son buthisown widow to con- 
tinue the line by means of adoption, the power of 
the former widow is extinguished and can never after- 
wards be revived.” 
The question therefore in such 8 case is 
whether, in the eventof the last surviving 
owner of the property leaving a widow to 
continue the line by means of an adoption 
the power of adoption of any other widow 
in the joint family would be extinguished 
and would never afterwards be revived. The 
: Fall Bench decision in Ram Krishna's 
case (10) has been approved by the Privy 
Oouncil in Madana Mohana v, Purusho: 
thama (12) where it was held that an autho- 
rity to adopt given by a Hindu governed 
by the Mitakshara tohis widow cannot be 
exercised tomake asecond adoption when 
the son first adopted has died after attain- 
ing full legal capacity to continue the 





0.2). 
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line either by the birth of natural 
born son or by the adoption to him of 
a son by his own widow. The Full Bench 
decision in Ramkrishna’s case (10) was 
followed in Adivi Suryaprakasa Rao v. 
Nidamarty Gangaraju (13), where it was 
held that a power given to a widow to 
adopt is absolutely at an end when once 
the estate has vested in the heir of her 
deceased son and is not revived even if 
she afterwards succeeds to the estate, and 
that in such a case the consent of the 
‘son's heir in whom the estate was vested 
will not validate the adoption, and the 


same rule was held by Wallis, J., to apply 


in the case of an adoption by a widow of 
a co=parcener who has lost her right to 
adopt’ by reason of the estate having 
devolved on the widow of the last co-parcener. 
In Pratapsing Shivsing v. Agarsingji Rai- 
singjt (14) it was held that a Hindu widow 
can exercise & power to adopt which is 
vested in her so long as the power is not 
extinguished or exhausted, although her 
husband’s estate is not vested in her. 
It would, therefore, appear that the trend 
of recent decisions is that the test as to 
the validity of an adoption is not merely 
whether the adoption does or does not 
diveat the estate of any other person but 
also involves the question whether’ the 
power of adoption of the widow is merely 
suspended or is at an end and has become 
incapable of beingjrevived. 

The power given by Ohennappa in this 
case to his widow Rudrava could be exercia- 
ed during thé lifetime of Rudrappa till 
the joint family was in existence, but it’ 
could not be exercised after Rudrappa 
left a widow to continue his line, This 
will be clear from the decisions in the 
cases of Chandra v, Gojarabat (8) Adivi 
Suryaprakasa Rao v.Nidamarty Gangaraju 
(13) and thecase of Shivbasappa v. Nilava 
(15). Having regard to the decisions to 
which I have referred I doubt whether 
the view taken by the Osleutta High 
Court in Kumud Bandhu Saha v. Ramesh 
Chandra Saha (3) ia correct. The decision 
in Kumud Bandha Saha’s case (9) can. also 
be distinguished on the ground that accord- 
ing to the Bengal School Kailash’s widow 
had no power to continue the line as 


(13) 4 Ind, Oas. 386; 33 M. 228;7 M. L., T. 236; 
(1910) M. W. N. 251. 

(14) 50 Ind. Cas. 457; 461. A.97; 21 Bom. L. R. 
496; 36 M. L.J. 511; 17 A. L. J. 522; 1U, P. L. R. 
(P. O) 39; (1919) M. W. N.313; 10 L. W. 339; 24 0, 
W. N. 57; 43 B. 778; 57 M.L T, 47 (P. 0) 

(15) 82 Ind, Oas. 618; 47 B, 110; 24 Bom, L, R. 
1162; A, L R. 1923 Bom, 17. ss $ 
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‘Kailash had given no authority to adopt 
to his widow. But in the Bombay Pre- 
sidency a widow has a right to adopt to 
her husband in the absence of express or 
implied prohibition, After Rudrappa’s 
‘death, defendant No. 1 had the right to 
continue the line of Rudrappa, If the 
adoption of defendant No. 3 had been 
‘made by Rudrava during the lifetime of 
_Rudrappa it would have been valid, but 
‘I think it is invalid when Rudrappa left 
‘a widow defendant No. 1 to continue his 
line by adoption. The fact that Rudrappa 
‘made a bequest dividing the property 
` between his own widow Kalyanava and 
` Rudrava, widow of Chennappa, would not 
“make the adoption of defendant No. 3 
valid, I think, therefore; thatthe adop- 
tion of defendant No. 3 is not valid as 
„I have come to the conclusion that 
Chennappa's orel instructions do not effect 
'& severance of estate from Rudrappa, 
and, secondly, because the authority given 
by Ohennappa could only be exercised 
: during the lifetime of Rudrappa and 
could not be exercised after Rudrappa 
left a widow to continue his line. Though 
‘Ohennappa desired ‘that his linas should 
be continued by Rudrava after receiving 
a share by adopting a son to him, I think, 
having regard to the authorities to which 
‘I -have referred, his intentions cannot be 
‘given effect to, | and the adoption of 
defendant No, 3 must be held to be 
invalid, 

The decision of the Privy Oouncil in 
Yadao v. Namdeo (16), which appears to 
recognise the inherent right in the widow 
of a member ofa Hindu joint family to 
adopt, was considered in the Fall Banch 
decision in the case of Ishwar Dadu v. 
Gajabat (17), and it was held that under 
Hindu Law in the Bombay Presidency 
the widow of a deceased co-parcener in g 
joint family has no inherent right to maksa 
valid adoption ‘without either the authority 
of her husband or the consent of the 
surviving cc-parceners of the husband, and 
that the decision in Ramji v. Ghamau (18) 
is notoverruled by the decision in Yadao’s 
case (15), The decision of the Privy 
Oouncil in Yadao v. Namdeo (16) was 
considered in Shivbasappa v. Nilave (15) as 
not overruling the current of the decisions 

(16) 64 Ind, Osa, 536; 48 I. A. 513; 24 Bom. L, R. 
609; 17 N. L. R. 145; 30 M.L, T. 53: 260. W. N. 
393; 42 M. L. J. 219; 15 L. W. 565; 20 A, L. J. 481; 
49 0.1; A. I. R. 1922 P. O. 216 (P, 0). 

(17) 96 Ind. Oas. 712; 50 B. 468; 28 Bom. L, R, 
782; A. 1. R. 1926 Bom. 435 (F. B.) 

(18) 6 B. 498; 6 Ind, Jur, 587, 
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of which Chandra v. Gojarabai (8) isa type, 
The power given by Ohennappa could 
have been exercised so long as the joint 
family continusd till the death of Rudr- 
apps, but since Rudrappa died leaving 
a widow to continue his line, the power of 
adoption of Radravacame to an end and, 
therefore, the adoption of defendant No, 3 
is invalid on that ground. 


The trial Judge held that the adop- 
tion of defendant No. 3 by defendant No. 2 
is invalid on the ground that it was not 
mace to the last male holder Rudrappa, 
The same contention is again urged before 
us on behalf of the plaintiff, and derives 
support from the decisions in the cases 
of Vasudeo v. Ramchandra (19) and 
Payappa v. Appanna (20). The decision 
of the Privy Council in Yadao v, 
Namdeo (16), which appears to recog- 
nize the inherent right of the widow 
in a joint Hindu family to adopt, was con- 
sidered in the Full Bench decision in the 
case of Ishwar Dadu v, Gajabai (17). The 
decision of the Fall Bench in Ishwar Dadu's 
case has been followed in subsequent 
cases of this court: Ganesh Apparao v. Gur- 
nath Yeshwant (21), Bala v. Akubai(22), Ba- 
banna Sangappa v, Parava Nigbasapp2 (23) 
and Bhimabat Jivangouda v. Gurunathgouda 
Khandappagouda (24), There is a difference 
in the Bombay Presidency a3 to the power 
of adoption by a widow in a joint 
family and by a widow of a separated 
member or a person whois not a member 
of a joint family. Therule that an adop» 
tion can be made only to the last male- 
holder does not apply to co-parcenary pro- 
perty asa widow in a joint family can 
adopt with tho authority of her husband 
till the joint family subsists and before 
the death of the last surviving cc-parcener 
leavinga widow to continue the line by 
adoption, In the case of 8 separated 
member the rule that an adoption can be 
made tothelast male-holder is modified 


-80 a8 to allow adoption by a mother succeed- 


ing as heir to herson who died without 
leaving any heir except herself (see 
Gaviappa v. Girimallappa (25) and Mallap- 


(19) 22 B. 551 (F. B.). 

(20) 23 B. 327. 

(21) 98 Ind. Oas. 457; 28 Bom. L. R. 1188; A. I. R. 
1926 Bom. 575. 

(22) 99 Ind. Oas. 417; 28Bom. L. Re 1254; 545, 
722; A.I. R 1926 Bom. 584. 

(23) 100 Ind. Oas. 147; 28 Bom. L.R, 1446; 50 B, 
815; A. I. R. 1927 Bom. 68. 

(24) 114 Ind. Oas. 392; 30 Bom. L, RB. 859; A. I, R. 


1928 Bom. 367. 
(25) 19 B. 331. 
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pa v. Hanmappa (26) or an adoption by a 
grandmother where the estate has passed 
directly from her husband to her grand: 
son and has devolved on her directly 


‘from the grandson without the in- 
tervention of any other heir: Narhar 
Govind v, Balwant Hari (27). The 


rule can be eaid to have been applied 
even in cases where the adopting widow 
has got the estate vested in her by 
inheritance as in the case of a grand- 
mother when the estate has not gone 
directly from her husband tothe grandson 
and come back directly to her: Ramkrishna 
v. Shamrao (10), ora step-mother Bassan- 
gowda v. Rudrappa (28), or a widow of a 
gotraja sapinda: Datta Govind v. Pandurang 
Vinayak (29) but the adoption was held 
invalid on the ground that-the power of 
adoption came to an end and became 
incapable of beingrevived. The question 
in each case, as Ihave already stated, is 
whether the power of adoption is in 
abeyance or merely suspended, or is at an 
end and has become incapable of being 
revived. Ithas been putin the same way 
by Beaumont, O.J., in the case of San- 
gangauda v. Hanmanigauda (30), (page 
ve uestion really has been whether the power 
should be treated as having been in abeyance 
while the estates were vested elsewhere than in 
the widow andas having revived on the estates 
descending upon the widow, or whether the 
Pung should be treated as having come to an 
end. 


It was held in that case that where the 
power of adoption is in abeyance, the 
adoption can be validated by the consent 
of the party in whom the estate has vested 
according to the decision in Payappa's 
case (20) but when the power of adoption 
has come to an end, the adoption is invalid 
and falis within the principle of the 
decision in Ramkrishna v. Shamrao (10) 
and cannot be validated by consent. 

In the present case the power of adop- 
tion of defendant No, 2 on account of 
authority of her husband wasin abeyance 
till the joint family was in existence and 
could have been exercised by her during 
the lifetime of Rudrappa, butit came to 

(26) 55 Ind, Oas. 814; 44 B. 297; 22 Bom, L. R. 


203. 
(27) 80 Ind, Cas, 435; 48 B, 559; 26 Bom. L, R. 


528. 
- (28) 110 Ind. Oas. 633; 52 B. 393; 30 Bom. L. R. 
591; A. I. R. 1928 Bom. 291, 
(29) 32 B. 499; 10 Bom. L. R. 692. 
(30) 136 Ind, Cas, 500; 33 Bom. L. R. 1295 at p. 
1230; 55 B.699; A. I. R. 1932 ‘Bom. -8; Ind, Rul, 
(1932) Bom. 196: 
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anend on the death of the last surviving 
co-parcener leaving a widow to continue 
his line according to the decision in 
Chandra v. Gojarabai (8), Adivi Suryapra- 
kasa Rao v. Nidamarty Gangaraju (13) and 
Shivbasappa v. Nilava (15), The adoption 
of defendant No. 3 is therefore, invalid. 

The adoption of defendant No.5 is in: 
valid in any event, for there cannot be two 
adopted sons to the same person Chennapa 
and an adoption made by a junior widow 
after the senior widow had made an 
adoption to Ohennappa would be invalid. 

The only remaining questionis as to the 
nature ofthe estate taken by Rudrava 
and Kalyanava. The learned Subordinate 
Judge has reserved that question for 
decision ina suit, if any brought by the 
plaintiff, the adopted son, after the death 
of Rudrava and Nagava, ashe held that 
Rudrapppa made an oral will binding 
uponthe plaintiff, and that so long as 
Rudrava and Nagava were in existence 
plaintiff had ne right to bring a suit to 
recover the property in posesssion of 
Rudrava and Nagava. I think according 
to the will of Ohennappa he intended that 
an absolute share should be given by 
Rudrappa to his widow Rudrava and 
thereafter she should adopt ason to him. 
Rudrappa also made an oral will by which 
he gave eight annas share to Rudrava. The 
wishes of Chennapppaand Rudrappa were ex- 
ceeded by all the widows when they entered 
into a partition by which they gave not eight 
annas share to Rudrava and eight annas 
to Kalyanava but they proposed to divide 
eight annas between Rudrava and Nagava 
as absolute owners each with a four 
annes share, and allotted the other 
eight annas share to Kalyanava as full 
It is difficult to hold that Rud- 


owner. 
rappa intended to give four annas to 
Nagava. Jt appears to be the intention 


of Ohennappa and Rudrappato give eight 
annas absolutely to Rudrava and the 
statement in the partition deed that the 
widows of Ohennappa were to get the 
property as absolute owners supports the 
inference that Chennappa and Rudrappa 
intended that an absolute estate should be 
given to Rudrava, I think having regard 
to the decisions of the Privy Council in 
Ramachandra Rao v, Ramachandra Rao 
(31), Shalig Ram v. Charanjit Lal 


(31) 67 Ind, Oas. 408; 49 I. A.129; 24 Bom. L. R 
963: 30 M. L. T. 154; 26 O. W. N. 713; 45 M. 320; 
35 0. L.J. 455; 16 L. W. 1; (1922) M. W. N. 359; 96 
A. L. J. 684; 43 M. L. J. 78; A. I. R, 1922P, 0, 80 
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(32), Jagmohan Singh v. Sri Nath (33) the 


intention of Rudrappa was to give an 
absolute estate to Rudrava, It may be 
that after Raudrappa died all the widows 
came to an understanding that the eight 
annas share which was to be given to 
Rudrava should be divided between 
Rudrava and Nagava. That partition deed 
is, in my opinion, binding as between the 
parties to the dead, and though the parti- 
tion deed in itself may not be binding 
upon the present plaintiff, the oral will of 
Rudrappa made by the last surviving 
owner of a joint Hindu family would be 
binding upon the plaintiff as it was made 
by his father before his adoption by de- 
fendant No. J]. Rudrava takes absolute 
estate under the will of Rudrappa and 
Nagava takes absolute estate as regards 
her four annas share, in virtue of the parti- 
tion deed. 

I, therefore, agres with the findingea of 
the lower Oourt on all points except that 
the estate which fell to the share of Rudrava 
_ in accordance with the will of Rudrappa 

“as well as the estate taken by Nagava 
under the partition deed was an absolute 
estate. 

On these grounds I would confirm the 
decres of the lower Court and dismiss the 
appeals with costa. 

Tyabji, J.— (His Lordship, after etating 
the facts proceeded), The question arisəs 
whether in accordance with the principles 
laid down by their Lordships of the Privy 
Oouncil in Baboo Beer Pertab Sahee v. 
Maharajah Rajender Pertab Sahee (2) 
recently again referred to by their Lord- 
ships in Venkat Rao v. Namdeo (1) the 
directions given by Ohennappa on his 
death-bed can be held to be sufficient- 
ly clear and unambiguous, for being 
considered asa nuncupative will, | 

(At this point his Lordship proceéded to 
discuss ‘the evidence and then continued :) 


I must, nevertheless, observe that the 
question we have to consider is not of 
granting probate of a nuncupative 


will, but the question is rather whether 
the arrangements that were made in May, 
1914, under Ex, 73, should be upset, on 
the ground that they were made on 


(32) 128 Ind. Cas. 265; 32Bom. L.R. 1578; A. I. 
R. 1930 P. O. 239; 340, W. N. 1073; 59M. L. d. 
437; 32 L. W. 376:7 O. W. N.1069; 52 O. L. J. 466; 
11 Leh. 645; 31 P. L. R. 784 (P. O). 

(33) 128 Ind. Oas. 270; 32 Bom. L.R. 1609; A. I. 
R. 1930 P. O. 253; 7 O. W. N.92?2; 59 M.L. J. 416; 
32 L. W. 605: (1930) M. W. N. 961; (1930) A, L. J 
-1261; 350,W.N, 4; 52 O, L. ds 462 (P. O). 
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the supposition of there having been a 
nuncupative will, which did not exist. 
The present case is not one in which there 
has been delay on the part of a person 
who ought to have obtained probate. 
Here, omission to obtain probate, is not 
itself a fact throwing suspicion on the 
alleged will, It is not, as if the pro- 
pounders of the will were doing at a late 
stage, what ought to have been under- 
taken long before. When a person is 
bound to take certain steps—e. g, to pro- 
pound and prove a will—and he does 
not do sofor a long time, it is natural 
that his delay and negligence should throw 
a shadow overhis belated evidence. The 
case is different where no duty is cast on 
any oneto bring the matters to the cog- 
nizance of the Court, The court then con- 
siders the probability of the events alleged 
to have taken place without any feeling of 
suspicion. (On the evidence his Lordship 
held that there was no intention of bringing 
about a severance of interests at any time 
between Ohennappa and Rudrappaand that 
no such severance took place in fact or in 
law, but that it was difficult to proceed on 
the basis that Rudrappa or Ohenappa had 
a clear conception of the law as to parti- 
tion by the expression of an unequivocal 
desire to separate, and continued:) The 
law as it wasthen understood is well illus- 
trated by Sakharam Mahadeo Dange v. 
Hari Krishna Dange (34) where a decree 
for partition in the Subordinate Judge's 
Court was not understood to effectuate 
a partition, since it was subject to 
appeal. 

Still, to consider the question, I will 
adopt the words of the Mayukha quotéd 
by my learned brother: “Partition is a 
particular condition of the mind and the 
declaration is indication of the same.” 
(Oha. IV s., 3, pl, 2, Mandlik, page 
38). These words contain a rule not different 
from that laid down in Bal Krishna v. Ram 
Krishna (6) and Kawal Nain v Prabhu Lal 
(4). (His Lordship then referred to the pro- 
vision of the Indian Succession Act and 
concluded that Rudrappa’s wiil made it 
clear that he wished to giva the widows 
absolute estates and proceeded.) The 
only question that is left over is, 
whether the adoption of thethird defend- 
ant by the second defendant was valid. 
If the two brothere, Chennapps and Rudyap- 
pa, had effected a severance of the estate of 
each from that of the other, no such ques- 
tion would have arisen, In the events, 

(34) 6 B. 113, 
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however, that have taken place, we have 
the widow of a pre-deceased co-parcener (the 
elder bro:her’s widow) purporting to adopt, 
after the only other surviving co-parcener 
(the younger brother) had died; and, con- 
sequently, after his estate had devolved 
upon the last co-parcener’s widow; or, to be 
accurate, would have devolved but for his 
will. If the circumstances had been, as I 
have stated, uncomplicated by the will of 
the younger brother and the partition 
deed, which itself provides for the adop- 
tion, I presume there would have been 
no difficulty in deciding the cass. The 
events that have happened. however, place 
the widows of Ohennapps (the pre deceased 
elder brother) in the very situation in 
which they would have been had Ohen: 
nappa separated his share in the joint 
family estate from Rudrappa’s: as it is, 
the widows of the two brothers are each in 
possession of half the estate, Why, then, 


it is argued, should not the adoption stand 


on the same footing as though separation 
had taken place? 

It is necessary to go bazk to the princi- 
pleson which the power of the widow to 
adopt (1) is placed under restriction as to 
the period during which itcan be exercised, 
(2) is made subject to determination on the 
happening of certain events, and (3) is 
considered in some cases to have revived 
after having once become incapable of being 
exercised, or tocome into operation after 
having been in abeyance during the ex- 
istence of some obstacles. 

On the whole subject the decision in Bhoo- 
bun Moyee Debia v. Ram Kishore Acharj 
Chowdhry (11) is extremely important. 

The facts there were, that the original 
owner of the properties was one Gour 
Kishore. He died in 1821, leaving a widow 
-Obundrabullee Debia, and a son Bhowanee 
Kishore. The latter was four years old. 
Bhowanee Kishore in the natural coursa 
succeeded to his father. The son died in 
1840, leaving a widow Bhoobun Moyee. 
The widow of the son and her mother-in- 
law, Ohundrabullee, were at first friendly. 
They took in 1840 joint possession of the 
estate of Bhowanee Kishore. Butin 1843, 
the two widows fell out; and Bhoobun 
Moyee, the daughter-in-law, set up a will 
and an authority to adopt: these were 
heldto be forged. Ohundrabullee in her 
turn set up a power of adoption, said to be 
given to her on November 9, 1819, by Gour 
Kishore the original owner (to whom I shall 
refer as the father). Under this power she 
purported to adopt Ram Kishore as the 
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son of Gour Kishore. It was held that 
this power to adopt was genuine. The 
question remained whether it could be 
broughtinto operation twenty-four years 
after if had been executed, after the donor 
ofthe power (viz, the father) had died, 
after his son had succseded to the estate, 
and had himself died leaving a3 his heir 
hisown widow. Their Lordships were 
dealing with the law of Bengal under which 
“a widow is heir of her husband dying 
without issue; even though he has an 
undivided brother’: Mayne, s. 185. 

The question is considered by Lord 
Kingsdown delivering the opinion of the 
Privy Council at pages 310*, et seg. of the 
report, 

Adoption is referred to by their Lord- 
ships in regard to bothits aspects: its 
religious significance, as well as the effect 
of making the adopted son the heir to the 
property of the adoptive father. 

in the first paragraph of page 310*,in 


coustruing the document authorizing the , 


adoption, dated November 9, 1819, their. 
Lordships say that some limits must be’ 
assigned to the periol within which the 
adoption may be made: and that it could 
hardly have been intended (by the father) 
to be prolonged for such a period as to 
make it continue in force even after all the 
spiritual purposes of a son, according to 
the largest construction of them, had been 
satisfied,—as might have happened, if (a) 
the sontof Gour Kishore, the original 
owner, had succeeded to his father, leaving 
a natural or an adopted son, and (b) that 
son had himeelf left a son, (c) who had 
attained majority. (This last would be 
the great grandson of the father, the 
donor of the power of adoption), 
This was a possibility that their 
Lordships contemplated as not unworthy of 
consideration, a possibility which the terms 
of the document giving the power to adopt, 
taken literally, did not exclude.” They come 
to the conclusion that this could not have 
been the real intention of Gour Kishore, the 
donor of the power. 

So far in regard tothe interpretation of 
the document and the intention of the donor 
of the power. 

They then go on to the second point, and 
ask, “whatever may have been the intention, 
would the law allow it to beeffected?, They 
answer that question alsoin the negative, 
In doing so, they refer, first, to the fact that 
the Judges in India conceded (ani their 
Lordships held, conceded correctly) thatin 

*Page of 10 M, I, A—[Ed.] ae s.r 
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the hypothetical circumstances suggested 
above, the power of adoption given on 
November, 9, 1819, to Ohundrabullce 
Kishore, the widow of Gour Kishore, would 
have come to an end, Secondly, their 
Lordships held that the circumstances 
which had actually taken place were such 
that the same result must take place as in 
the hypothetical casa put by them. 

It is, therefore, clear that their Lordships 
were considering the limits to the period 
within which the adoption under a specific 
power to adopt could be made, not merely on 
a construction of the specific document, but 
under the general law. >- 

They observed that in that case there were 
present three or four main consideratiors: 
(1) the donor of the power (the father Gour 
Kishore) had left a son (Bhowanee Kishore) 
who came to an age when all the religious 
services thatason bas to perform fora 
father coald be performed by him, (2) he 
(Bhowanee Kishore) succeeded to the 


:,, ancestral property as heir (a) having full 


power of dispositon and alienation over it; 
(b) he might have adopted a son to succeed 
to it,ifhe had no male issue of his body; 
and (c) he could have defeated every inten- 
tion which his father (Gour Kishore) enter- 
tained with respect to the property; (3) on 
the death of theson, his widow (Bhoobun 
Moyee) succeeded.as heir to him, and 
would—under the law of Bengal—have 
equally succeeded in that character in exclu- 
sion of -his (ber husband Bhowanee 
Kishore’s) brothers, if he had any, taking a 
vested estate, as his widow,in thé whole of 
his property, (4) their Lordships later add a 
fourth circumstanca—I shall presently cite 
their words—which it is convenient, though 
perhaps not quite neceseary, to state as 
distinct from the third consideration, viz, 
that the adopted son takes by inheritance, 
not by deviee, that by Hindu Law: in the 
case of inheritance, the person to succeed 
must be the heir of tho last fullowner: con- 
sequently the person that wae entitled to 
succeed in that case waa the'heir of Bhow- 


anee Kisho:e, the scn, but if the adption. 


were upheld,.the heir of Gour Kishore, the 
father, would succeed 
stances, their Lordships say that it would be 
singular if a person brought into the family 
by adoption (viz, the plaintif, whom 
Ohandrabullee Dabi, the widow of the 
father, purported to adopt) could take the 
whole of the property irom the widow 
(Bhoobun Moyee) then in possession of it, 
although a natural brother of: the deceased 
Bhowanee Kishore could. have taken no part 
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ofit. This lastobservation in theform in 
which it is putis (it need hardly be said) 
applicable only to the law of Bengal. 

Their Lordships recapitulate the circum- 
stancesin Bhoobun Moyee’s case (11) in these 
terms (page 311*):— 

“The questionis, whether the estate of his son 
being unlimited, and that son having married and left 
a widow his heir, and that heir having acquired a 
vested estate in her husband's property as widow, 2 
new heir can be substituted by adoption who is to 
defeat that estate, and take as an adopted son what a 
legitimate son of Gour Kishore would not"—under the 
law of Bengal—“‘have taken.” i 

Thie, their Lordships held, “is contrary to 
all reason and to all the principles of Hindu 
Law.” They proceed: (paga 311*)— 

“It must be recollected that the adopted son, as such, 
takes by inheritance and not by devise. Now, the 
rule of Hindu Law is, that in the case of inheritance, 
the person to succeed must be the heir of the last full 
owner. In this case, Bhowanee Kishore was the last 
fullowner, and his wife succeeds, as his heir, to a 
widow's estate. On her death the person to succeed 
will again be the heirat that time of Bhowanee 
Kishore.” : 

This last is the consideration that I 
anticipated a short while ago calling it the 
fourth consideration: the implication of this 
is, that if the widow of an earlier owner 
takes a son in adoption, the son so adopted, 
not being the son ofthe last owner, would 
not succeed to the estate since he would not 
be the heir of the last owner, buthe would 
be the son of an earlier owner: “meaning, as 
we apprehend, that the son adopted by the 
mother could not succeed as he would, as 
such, be primarily the heir of her husband 
and not of his son": Krishnarav 
Trimbak v. Shankarrav (35). The limits 
to which this principle is subject are 
explained by their Lordships in what 
I will state immediately below, Theee 
limits are also significant in considering 
the exception to the general rule under 
which the present case is sought to be 
brought (page 311*):— . 

“I£ Bhowanee Kishore had died unmarried, his 
mother Chundrabullee Debia, would have been his 
heir, and the question of adoption would have stood 
on quite different grounds, By exercising the power 
of adoption, she would have devested mo 
estate but her own, and this would have 
brought the ‘case within the ordinary rule; but no 
case has been produced, no decision hss* been cited 
from the Text-books, and no principle has been stated 
to show that by the mere gift of apower of adoption 
to a widow, the estate of the heir of a deceased son 
vosted in possession, can be defeated and devest- 
ed.” 


Later cases have established the principles 
on which ‘quite apart from any question of 
construction’ (of the document giving 


(35) 17 B. 164 at p. 168. g 
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power to adopt) “there is a limit imposed 
by law to the period within which a widow 
can exerciee a power of adoption conferred 
on her,” and that,“when that limit is reached 
the power isatanend’: Madana Mohana 
v. Purushothama (12) At the same time, 
that whichI referred to as the implication 
of the fourth consideration has also been 
very definitely laid down in subsequent 
cases. | 

“An estate which has once vested in a previous heir 
tothe last full owner, cannot now be divested by the 
adoption of a person who would have been a nearer 


heir, had his adoption taken place previously to the 
death;’ 


Mayne, e. 191, citing Kally Prosonno 
Ghose v. Gocool Chunder Mitter (36), Bhuba- 
neswart Debt v. Nilcomul Lahiri (37), 
Faizuddin Alt Khan fv. Tincowri Saha (38), 
and Anandibar v. Kashibai (39). Similar 


decisions are given in Annammah v. Mabbu. 
Balt Reddy (40), Shri Dharnidhar v. Chinto. 
(41), and Ramkrishna v. Shamrao (10) which. 


is approved in Madana Mohana v. Puru- 
aoe (12), and Shivbasappa y. Nilava 
(15). 


The two aspects in which their Lordships. 


considered an adoption: its spiritual aspect, 
and for the purpose of inheritance to pro- 
perty, have occasionally not been kept in 
mind. But they have not always been lost 
sight of: see Vellanki Venkata Krishna 
kao v. Venkata Rama Lakshmi (42), Sri 
Raghunadka v. Sri Brozo Kishore (43), and 
Yadao v. Namdeo (16), Shri Dharnidhar v. 
Chinto(41). In Shivbasappa v. Nilava (15), 
the validity of the adoption is more than 
once pointedly distinguished from the 
effect of divesting the estate: see pages 
112, 123, 114, 116%. So in Babu Anaji v. 
Raétnoji (44), it is mentioned that the adop-. 
tion might be valid for other purposes, 
though it might not operate to divest the 
property already vested in a third person, 

In this connection I must advert to some 
observations of Sir John Edge delivering 
the judgment of the Privy Oouncil in 
Yadao v, Namdeo (!6) They contain a 
disapproval of the view that the power of a 

(36) 2 O. 295. `` a 

(37) 12 TA. 137; 120, 18; 4 Sar. 
398 (P. 0). 

6 ) 22 O. 565. 

39) 28 B. 461; 6 Bom. L. R. 454, 

(40) 8 M. H. O: R. 108. ~ 

%1) 20 B. 250. l 

(42) 1 M.174 at pp. 188, 189; 4 I. A. 1; 26 W. R, 21; 
3 Suther 353; 3 Sar. 669; 1 Ind. Jur. 63 (P. 0.). 

(43) 3 I. A. 154 atp. 197; 1M. 69 at p. 83; 25 W. 
R. 291; 3 Suther 263; 3 Sar, 583; 11Mad. Jur. 


(44) 21 B,319 at p. 823, 
*Pages of 47 B (Ed) 
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Hindu widow (in the Mahratta country), 
who has not the authority of her husbend 
toadopt a son to him, should depend on 
the question whether her husband had died 
separated or unseparated, or whether the 
property which was vested in her when she 
made the adoption, wasor was not vested: 
in her as his heir, f 
“If it washer religious duty to adopt a son to her 
husband that duty would bethe same in either cage,; 
although possibly the right of the adopted son to the. 
property vested in the widow might be different." 
The remarks from the earlier cases were 
re-affirmed to the. effect that “the right of, 
the widow to make an adoption is not 
dependent on her ivheriting, as a Hindu. 
female owner, her husband's astate:’’, 
Pratapsingh Shivsing v Agarsingji Raisingjt. 
(14), that it may be the duty of a court of. 
of justice to consider the religious duty of, 
adopting a son as the essential foundation. | 
of the law of adoption and to hold the 
effect of an adoption upon the devolution, 
of property to bəs mere legal consequence. - 
Sri Raghunadha v, Sri Brozo Kishore (43), 
With reference to the efect to be given to. 
these observations, this court is bound by, 
tte Full Bench decision in Ishwar Dadu v. 
Gajabai (17), to hold that Yadao v. Namdeo. 
(16) does not overrule Ramji v. Ghamau 
(18), and other decisions, which do make the. 
right to adopt dependenton her inheriting 
as a Hindu female owner, her husband’s 
estate. I accordingly proceed, in the rest of 
my judgment on the basis that the obser- 
vations of the Privy Oouncil donot in any. 
manner affect the decisions referred to. 
Even assuming, however, that this basis 
is incorrect, I presume that in the absence. 
of a more definite disapproval of the eaid: 
decisions from the highest tribunal, the. 
proper course for this court ia to consider 
that the decisions need be corrected only 
to the extent to which they lay down that 
the devolution of property is the essential 
foundation of the law of adoption. If this. 
attilude on my part ie justified, it does. 
not follow— giving the {fullest effect to the, 


“ observations of the Privy Oouncil—that pro- 


perty which has already vested in third per- | 
sons should be divested because a valid adop- 
tion is made: the observations of the Privy 


` Council are best interpreted (itis submitted) 


in the sense that an adoption may be valid: 
though it may not be effectual to the extent: 
of divesting any property already vested- 
in third persons, except in the circum- 
stances in which the decisions hold the 
adoption to be valid and to have the effect. 
oi divesting apy vested estates, that these 
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two legal effects are not inextricably wedd- 
ed to each other. 

I return to the question, within what 
period the power to adopt must be exer- 
cised so as to affect the devolution of 
property: that is the only aspect of adop- 
tion, as I have just explained, with which 
Iam concerned. The question has frequ- 
ently arisen in the courts The considera- 
tions that seem to have affected the Judges 
who have dealt with it appear to fall under 
the following and similar heads—it is not 
suggested that the cases can be grouped 
under these heads: (1) extent of the authori- 
ty derivable-from an express power to adopt 
given by the husband; (2) fulfilment of the 
object of adoption; (3) unsettlement of 
rights to property by divesting of vested 
rights; liability of a new co-parcener being 
introduced by birth into a co parcenary, 
and analogy between adoption and new 
birth; (5)inconvenience of reviving a power 
once lost; (6) in the case of inheritance 
the person to succeed must be the heir of 
the last full owner. These, it will be 
observed, sre more or less re-statements or 
offshoots of the four considerations detailed 
above, relating to Bhoobun Moyee's case 


(12) 


rao (1t): it was held by a Fall Bench that:— 
“Where a Hindu dies leaving a widow anda son, 
and that son himself dies leaving a natural born or 
adopted son or leaving no son but his own widow to 
continue the line by means of adoption, the power 
of the former widow is extinguished and can never 
afterwards be revived,” 
Here, the reasoning seems to be based on 
the fact that the object underlying adoption 
—continuing the line—was capable of ful- 
filment othérwise than by the alleged 
adoption. 


Previous to that, in Chandra v. Gojara- 
bai (8) where the widows of two joint bro- 
thers came into competition, the widow of 
the predeceased brother was held to have 
no power to adopt: inasmuch as his surviv- 
ing brother had succeeded to the whole 
estate, and the survivor's “widow had on 
his death become his heir: the adoption 
would have ousted the qurviving brother's 
widow.’ : : 


The case before us is also that of the widow 
of two brothers. The distinction here, how- 


ever, is that the younger brother (who. 


survived) by his testamentary and other 
declarations had, if I may say so, to all 
intents and purposes, effected a partition 
between himself and his deceased elder 


brother, as represented by his sister-in-law,- 
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Rudrava. This disposition, it is argued, 
revives the power to adopt. 

The argument ie, that on the principles 
referred to in Phoobun Moyee's case (11) 
there would neither be: (1) the objection 
that the religious objects of adoption had 
been fulfilled in the case of the predeceas- 
ed brother; nor (2) the secular objection 
that there would be any divesting of estate; 
nor (3) does tke con adopted by the elder 
brother's widow desire to oust the widow of 
the younger brother from the half to 
which she has succeeded: that finally (4) 
even if the son adopted by the widow of 
the elder brother be taken to have been 
notionelly brought into existence at a time 
when the elder brother was living, the 
events that have taken place may be con- 
sidered to have brought about a severance 
of interests between the two, and that, 
therefore, the principles laid down in Ehoo- 
bun Moyee's case (11) arein no wise offended 
by this adoption. 

This argument, to be accurate, is not that 
the power to adopt must be taken to have 
revived, but rather that the will of the 
younger brother prevented the power from 
becoming extinct, Bearing the distinction 
in mind, it -is convenient to speak as of s 
revival, 

The argument is strengthened in this 
way: It is true (as is conceded) that as 
soor as the elder brother died, the whole of 
the property devolved upon the younger 
brother; and that, as an adoption by his 
elder brother's widow must be taken to refer 
back to the time when the adoptive father 
(the other brother) was living, the adoption 
would have divested the younger brother 
from & half of the estate; but that since 
it is admitted: Sri Raghunadha v. Sri Brozo 
Kishore (43), Pratap Singh Shivsingh v. 
Agarsinghji  Raisinghji (14), Surendra 
Nandan v, Sailaja Kant Das Mahapatra 
(45) and Vithoba v. Bapu (46), that during 
the life-time of the younger brother the 
widow of the elder could have adopted and 
intrcduced into the co parcenary a fresh 
member, there can in the present case (it 
is argued) be no objection, on principle, to 
a similar introduction by adoption after the 
death of the younger brother. 

This argument—apart from the question 
whether the power can be held to have 
revived—has been considered, and rejected 
in Shivbasappa v. Nilava (15), apparently 
on the ground that so long as the younger 
brother was living, the widow of the elder 


45) 18 0. 385, 
(46) 15 B. 110. 
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brother, by adopting a son to her deceased 
husband, would have brovght about the 
saine effect on the co-parcenary, as the 
birth of a son to a member of the co-par- 
cenary; that (speaking with reference to 
the facts of this case) though the younger 
brother was the sole surviving member of 
the co-parcenary, he held the property, 
subject to his interest in it being diminished 
by new birthe; but that, once he died 
and his widow succeeded to him, the widow’s 
interest was not of the same nature: it 
could not. be halved by an adoption to a 
pre deceased co parcener. 

I may restate the decision as follows: 
(1) the younger brother, as the surviving 
member of the co-parcenary, held the 
property as such survivor: the incidents 
of this tenure are similar to the tenure 
of all co-parceners: that tenure includes 
the liability to have the estate diminished 
by new births to co-parceners: adoption 
(whether by a widow or the co-parcener 
himsslf) stands on the same footing as 
new births: but (2) the widow of the 
last surviving co-parcener holds the property 
under special terms which have their 
restrictions, but these do not include the 
liability to any diminution either by new 
births, or adoptions, 

The question is thus put in Shivbasappa 
y. Nilava (15) (page 113*) :—“'Whether after 
the death of the last surviving co-parcener 
when the estate hes vested in the widow 
of that co-parcener the adoption effected 
by] a widow of a predeceased co-parcener 
could have the effect of divesting that estate 
and the question is answered in the negative, 
. These considerations, it will be observed, 
mainly depend on the effect of the adoption 
on the succession to the ownership of 
property. But there is another aspect of 
the matter, even from the secular point 
of view; ought the duration of the power 
to adopt be considered only from the aspect 
of the effect it has on the devolution of 
property and ought the power to bs 
considered as having a longer or shorter dura. 
tion dependent on the existerce or abrence-of 
such extraneous circumstances as have or 
have not the effect of making the properiy 
devolve inga manner similar to that which 
would be brought avout by adoption? 
Should the surving brother's testamentary 
disposition leaving kelf the estate to. his 
pre deceased brother's widow have the effect 
of prolonging the time during which that 
widow may adopt? Should A’s will have 
the effect of prolonging the time during 

*Page of 47 B, —[Hd.] . 
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which Bs widow may adopt? These 
questions lead to an examination of the 
principles on which. a revival of the power 
is recognized. 

The rule is indeed so stated in some 
cace3s as to leave no room for a revival of 
the power to adopt. Thus wherethe widow 
purported to adopt after, in the first 
place, ihe estate had already devolved on her 
husband's nephew, and, he having died 
leaving two widows, the estate had, in the 
second place devolved on the nephew's 
widows: the adoption was held invalid: 
Tejrani v, Sarupchand Chhaganbhai (47). 
That a power given to a widow to adopt 
is absolutely at an end when once the 
estate has vested in the heir of her deceased 
son; and is not revived if ehe afterwards 
succeeds to the estate as the heirto the heir- 
of her deceased con, washeld in Aditi 
Suryaprakasa Rao v. Nidamarty Gangarajt 
(13). The proposition had been stated as 
a general rule in Annammah y., Mabbu Balt 
Reddy (40) in the form that an inheritance 
once vested in possession cannot be defeated 
and divested by an adoption,—following 
directly the words of the Privy Oouncil 
in Bhoobun Moyee Debia v. Ram Kishore 
Acharj Chowdhury (31), 


The case has, no doubt, been held by 
the Privy Council in Vellanki Venkata 
Krishna Rao v. Venkata Rama Lakshmi 
(42) to be different, and the adoption has 
been held valid, where the adoption was 
by a widow who had eucceeded to the 
estate as the mother of her unmarried and 
minor son: in such a case (a) the widow 
succeeds as heiress to her son, (b) the 
adoption is in derogation of only the 
adoptive mother’s estate : although she has 
taken the same in succession to her sop, 
and not to her husband. The real distinc- 
tion between VellankiVenkata KrishnaRao's. 
case (42)and that in Adivi Suryaprakasa 
Rao’s case (13) seems to ke (if Imay venture 
on expressing an opinion, however tentas, 
tively) that the widow's power was, measur- 
ed in tha former case .by the extent of 
the authority which.ste could have derived 
from an express power given to her by her 
deceared husband to adopt a son; (the 
power has been treated as being only in 
abeyance while the estate was vested 
elsewhere than in the widow: Sangangauda 
Fakirgowia v. Hanmanigauda (30) | and 
it is not dispnted that the mother can‘ 
have from her deceased husband an “express 


(47) 55 Ind, Cas, 964; 44 B. 483; 22 Bom. Li R: 
209. z i Taa a 
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power’ to adopt a sonin the event 
of his natural son dying under age 
and unmarried" (page 186*): Vellanki 
Venkata Krishna Raos case (42); but 
this power cannot be prolonged beyond a 
period when theson atiains majority. This 
consideration seems to gain support from 
Lord Haldane’s remark in Madana Mohana 
v. Purushothama (12) that when the na- 
tural or adopted son (his Lordship was 
dealing with an adopted son)attains majori- 
ty, he brings about a new situation. His 
_ mother in the latter case cannot establish 

a direct succession to her deceased husband. 

If the son (S) attains fall legal capacity 

to (2) continue the line either by the birth 

to himself of a natural born son, or (b) 

by the adoption to himself of ason, by 

his own widow,—then the authority of 
_S’s mother to adopt, conferred on her by 

S’s father comes to an end (ses page 161); 

and this is not dependent on S having em- 

powered his widow to adopt. This line 
of reasoning is indirect descent from the 
fourth consideration set out above from 

Bhoobun Moyee's case (11). 

Secondly, there is a decision of Sargent, 

0. J., and Birdwood, J..—Krishnarav Trim- 

bak v. Shankar Rao (35)—in which an ex- 

ception to the rule that the power to adopt 
must end assoon as an adoption would 
divest a vested estate, has been consider- 
ed -and rejected. Starting with the gene- 

Tal rule laid down in Bhoobun Moyze Debia’s 

case (L1) that by the vesting of the estate in 

another, viz, thewidowof the son, the 

‘power of adoption (given by the deceased 
‘to his widow) is at an end, and incapable 
‘of execution : the Ohief Justice considered 

whether an exception to the general 

rule was warranted on the ground and 
authority of Bykant Monee Roy v, Kisto 

Soonderee Roy (48). The suggested excep- 
tion (which is rejected) is this: that when 
-the son's widow is dead, and the son's mo- 
‘ther succeeds him, then the latter may 

be permitted to adopt: on the ground 

that adoption by her would only divest 
‘her (vie, the mother’) own estate. He 
concludes that the exception is not warrant- 

‘ed; and relies. for the conclusion upon the 

explanation put upon Shoobun M oyee’s case 

(11) by the Privy Uouncil in Pudma Cooma- 

ri Debi v. Court of Wards (49) and the con- 

firmation of the explanation in T'hayam- 


mal v. Venkatarama Aiyan (50). Sargent, O. 
(48) 7 W. R. 292, 
(49) 8 I.A, 229; 8 O. 302; 4 Sar. 285; 6 Ind. Jur. 148. 
(50) 14 I. A.67; 10M. 205; 5 Sar. 10; 11 Ind. Jur 


271 (P.O). ` 
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J.’s judgment illustrates what I bave stated 
just before: the son’s mother takes a limit- 
ed estate and the next heir is the heir of 
the son, not ofthe mother ; the son having 
attained majority the new situation re- 
ferred to by Lord Haldane is brought about. 
Thirdly, Telang, J., has also considered 
the principle and the exceptions. Ho points 
out (Chandra v. Gojarabai) (8) that (1) 
though the principle that a widow cannot 
adopt so as to defeat a vested interest, is 
not to be found in that form in the Hindu 
authorities, yet the principle is too general- 
ly received to be now departed from: that 
(2)on the other hand there is distinct 
authority for this exception to the principle: 
an adoption under the husband's authority 
may divest the estate in an undivided co- 
parcener (page 467*), or, put in another 
way: “within a group of united brethren, 
the widow of one may adopt so as to divest 
an estate wholly or in part” (page 471*), 
Then itis explained that there is no real 
inconsistency if the ruleis taken to be 
this—‘that adoption by a widow under her 
husbana’s authority has the effect of divest- 
ing an estate vested in any member of the 
undivided family of which the husband 
was himselfa member, but it does not 
divest the estate of one on whom the in- 
heritance has devolved from a lineal heir of 
the husband,” and a third rule is deduced: 
(3) “the adoption though authorized by 
the husband, cannot divest the estate which 
has already vested in a collateral relation 
of the husband, insuccession to some other 
person who had himself become owner in 
the meantime” (page 470*). Finally (4) 
“an adoption in a separated branch can- 
not divest the estate which the law gave 
to the then nearest collateral,and which has 
passed unshared to him, who has it.” 
These rules and observations were from 
another aspect alludedto by me under the 


‘fourth and sixth heads mentioned in an 


earlier part of my judgment. 

To these considerations I need only add 
what was left doubtful by Miller, J., in 
Adivt Suryaprakasa Rao v. Nidamarty 
Gangaraju (13) but cleared up in other 
decisions: that the widow's not being ves- 
ted for the time being with the estate is 
not merely a removable or temporary obsta- 
clé’ in the way of adoption: but that-e 
exceptis excipiendis: Vellanki Venkata 
Krishna Rao v. Venkata Rama Lakshmi 
(4z)—the vesting of the estate in another 
‘person is the limit of time tillwhen the 
power of adoption derived by the widow 

*Pages of 14 B—[Ed, 





178 
continues.: once that period is passed she 
has no more power to adopt. IfI have 
not been tco bold in throwing out the sug- 
gestion that the apparently andmalous 
cases ‘may bereconciled to this rule by 
considering them to refer to adoptions 
made within such a period as could have 
been covered by an éxpress power to 
adopt: eo thatthe extent of the power to 
adopt (in regard to its duration) is deemed 
to have been measured in those cases by 
reference tothe utmost duration that may 
be given to a plenary authority to adopt 
which a, husband may expressly grant to his 
widow,—including the authority to adopt, 
ifa son dies ynder: age and unmerried—in 
view of that suggestion, it would be an- 
omalous to allow the younger brother by 
his will to extend the duration of a power 
to adopt, a power that is to be exercised 
not by his own widow but by the widow of 
his predeceased brother, 

- Fourthly, there is Ranade, J.’s often con- 
sidered decision Payapa v. Appanna (20). 
In it the general 1ule is recognised, that 
itis only the widow of the last full owner 
who has the right to take ason in adoption 
to suchowner and that a person in whom 
the estate does not vest ‘cannot make a 
valid adoption so as to divest (without 
their consent) third parties in whom the 
estate has vested. But to this general rule 
four exceptions are enunciated: the avenue 
through which these exceptions are intro- 
duced being mainly the consent of the 
person in whom the estate is vested. The 
third ofthese exceptions ie, that the widow 
of the predecessed con may make a valid 
adoption with the contemporaneous con- 
sent of her mother-in-law in jwhom the 
estate of the full owner is vested as an heir. 
‘Subsequent decisions establish that this 
exception is very special It is true that 
the actual decision has been accepted and 


followed: Shiddappa v. Nincangauda (51), 


and cther cases. But the operation of the 
principles underlying the exception has 
been confined to the very facts. Thcse 
principles have been expressly held not to 
be universally true and not to te 
applicable to widows adopting under 
other conditions. Similer restrictions would 
be still more oppressive to the observations 
in the earlier case of Bapu Annaji v. Rat- 
Roji (52). The. difficulties of going into 
tbe question of consent are well illustrated 
by the case of Vasudev v, Ramchandra (53) 


(51) 27 Ind. Oas, 51; 38 B. 724; 16 Bom L.R. 663 
(52) 21 B. 319. l 
(53) (1896) P, J, 784. | 
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in which: six .Judges participated; 
and gave judgments most of which seem to 
differ from each other. 

In Sangangauaa Fakirgouda v. Hanmant- 
gauda (30) the principle of consent men- 
tioned in Payapa’s case (20) was not, in spite 
of great pressure of argument, extended 
to the converse case: the widow ofa pre- 
deceased father may not adopt even with 
the consent of a surviving son's widow, 
the estate being vested in the son’s widow. 
We are now invited to extend the principle 
underlying the observations in Payapa’s 
case (20) to the case of the widows of two ` 
brothers. As the court was. unwilling to 
extend the principleeven to the case of 
the same parties (the mother-in-law and the 
daughter-in-law) where the party consent- 
ing andthe party adopting were the con- 
verse of thosein Payapa’s case (20), it seems 
to me that we ought to resist any tempta- ` 
tion we may feel to extend it to two sisters. 
in-law. 

The reasoning that once the power to 
adopt has come to an end it ought -not 
ordinarily to revive is in itself conducive 
to a clear and definite rule. It leads to 
certainty in the law. It avoids the incon- 
venience and mbarrassment referred toiby 
Telang, J., in Chandra v. Gojarabai (8), It 
must in addition be deemed to be clothed 
with theeanctity of religion itself, accordr 
ing to West and Buhler's Hindu Law (3rd 
edition, page 984, 4th edition, page 880) :— 


“The sacra ofa Hindu family are regarded,” they 
say “as descending regularly with its estate from 
father to son for ‘ever. The birth and the 
initiation of the son make him the joint-or the sole 
depositary of this group of connected rights.and 
obligations. He is bound to providé for his father’s 
sraddhas: he is entitled to the due performance of his 
own. The proper celebrant is a son begotten or adopted 
but ifthe estate passes to a remoter heir the duty 
goes with it. The last holder—though no ceremonies 
are so effectual as those performed by a son—yet 
receives such benefit as is possible from the actual 
successor to the property. Now by an adoption higher 
in the line this blessing: is lost. The,son adopted, 
for instance, by the mother of one deceased, performs 
a father’s sraddhasfor his ceremonial fathers, but 
not for his ceremonial brother. The jlatter is thus, 
according to Hindu sentiment, placed-in a worse 
position than ifthere had been no adoption atall. If 
the deceased have left a widow, it is she alone who, 
as partner during his life of his sacra, and capable 
of continuing them after his death, can in accordance 
with theory adopt a son.” ` 


These observations are referred to by 
Sargent, O. J. in Krishnarav Trimbak v. 
Shankar Rav (15.) The last sentence furni: 
shes. an explanation also of the theory that 
the adoption would be to the last holder 
of the property: it leads us back to the cona 
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siderations underlying the 
Bhoobun Moyee's case (11). 
The only remaining point of distinction, 
(if it is a point of distinction, 
and is not covered by what I have already 
said) is that the surviving coparcener 
(Rudrapps) had, by his own declaration, 
prior to his death, devised that the property 
should be divided between the widows. 
Ought then the power to adopt be taken 
to have revived—or rather to have been 
saved from extinction? The authorities 
. Beem to show that, though,in sucha cass, the 
widow of the predeceased coparcener does 
not take any interest in the property as such 
widow, and though the property 
` she thus acquires is acquired under the will 
of the surviving coparcener, - nevertheless 
the acquisition of the property does not affect 
the right of adoption, and must be put out 
of consideration : Manikyamala Bose v, 
Nanda Kumar Bose (54) and Adivi Surya. 
prakasa Rao v, Nidamarty Gangaraju (13), 
though here the last surviving coparcener, 
of 
state of conditions whose existence is 
necessary tfor making the adoption valid, 
the effect is brought about through a differ- 
ent'agency,—an agency whose authority does 
not extend into the domain of the particular 
adoption which is in question: that which 
- the ‘last surviving ‘coparcenér can do by 
his will, is to effect a particular disposition 
‘of property; there is no connection between 
this disposition of property and the power 
of adopting a son possessed by the widow 
of another predeceased coparcener. The 
consent to the adoption by the person in 
whom the estate is vested-is ineffective to 
validate the adoption, if once the power 
to adopt has been extinguished: Sangan- 
gouda Fakirgowda v. Hanmantgouda (30), 
The last coparcener’s testamentary dis- 
position inviting an adoption by the widow 
to a predeceased coparcener—assuming 
that it does contain an invitation to adopt 
` —cannot in this respect stand on a higher 
footing than such a consent to the adop- 
tion as I have mentioned: nor is thisthe 
case of a power having beenin abeyance 
and the obstruction having been removed; 
this is the case of a power that would in 
the natural course be at an end,—a case 
of giving tosuch a power a new life. There 
is no undivided family remaining into 
which an adopted son can be admitted by 
virtue of such an adoption. The devise 
cannot provoke to life the ashes of deceased 
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coparceners. Turning again to the widow 
of the last surviving coparcener, she does 
not take from him by succession as in an 
undivided family, but strictly by inherit- 
ance: Chandra v. Gojarabai (8). 

Finally, Kumud Bandu Saha v. Ramesh 
Chandra Saha (9), has been relied upon 
asalmost a direct authority in support of 
the adoption of the third defendant. In 
that case the father (R) bequeathed his 
property partly to his son (Kj, and partly 
to his widow (M), The son, K, died leaving 
& widow, who purporied to adopt; but it 
was heldthat she had not been given any 
power to adopt, and the adoption by her 
(K's widow) was held to be void. The 
father’s widow, M, thereafter, adopted 
under the power given to her,—which 
power expressly authorised her to adopt 
both in the lifetime of the natural born 
son, K, and on his death, The adoption 
by the father’s widow, notwithstanding 
that the estate had already first devolved 
on the son, andthe son had married and 
left a widow, was held to be valid. 
the decision seems to have proceeded on 
various special grounds which’ are absent 
in ourcase: the father’s widow had been 
bequeathed certain property by her hus- 
band, and she had been given power to 
adopt three sons in succession who were 
entitled to succeed to the property be- 
queathed to her, in priority tothe natural 
born son, I have aliuded mora than onca 
tothe acceptance by the Privy Council 
of the principle that the extent of the 
widow's general power to adopt may in 
some respects be measured by the extent 
of the authority which she could have 
derived by an express power to adopt: 
Vellanki Venkata Krishna Rao.v. Venkata 


Rama Lakshmi (42), Again, the 
eon’s widow, in Kumud Bandhu's case 
(9) was not given any power to 


adopt (under the Bengal School of law. 
express permission to adopt being necas- 
sary): she was, therefore, incapable of con- 
tinuing the line: thus the spiritual benefits: 
which adoption brings were not available 
unless the father’s widow exercised her 
power. Finally,itseems that the decision 
proceeded on the basis (see page 765*) of the 
son having taken the property by bequest, 
and tohave taken only a restricted interest 
—an interest so limited that a son adopted 
by the father’s widow would prevail over 
him. If these circumstances do not dis- 
tinguish this case, then it seems to me. to 
be opposed to the authorities that I have 
*Page of 46 O.—|Hd.] $ 
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cited and the principles to be derived from 
them: 

It seems to me, therefore, that the adop- 
tion of the third defendant by the second 
defendant was invalid. Rudrava's right to 
adopt continued till the death of Rudrappa. 
That was the roint of time up to which the 
power continued to have force. On the 
principles that the cases establish, Rudra- 
ppa’s death did not merely cause a 
removable obstacle to arise in the way 
of the widow (Rudrava) adopting to her 
deceased husband. Hence the fact that 
Rudrappa devised half the property to 
Rudrava did not prolong the life of Rud- 
ravas power to adopt, any more thana 
power once dead would have been revived 
by the estate subsequently becoming vested 
in the widow. Assuming that Rudrappa’s 
will may be taken as indicating his consent 
to the adoption, his consent cannot affect 
the life of a power derived from another 
coparcener: nor has the principle of consent 


validating adoptions been so favourably . 


considered by the courts as to permit of 
its being extended to cases not already 
covered by the decisions. 

I accordingly sgree that these appeals 
should be dismissed with coste. 

N./A, Appeals dismissed, 
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AMES, J. 
BASUDEO NARAIN 
— PETITIONER 


versus 
EMPEROR—Opposirs- PARTY, 

Prevention of Molestation and Boycotting Ordinance 
(V of 1982), ss. 8, 4—Cognizance of offence—How 
to be taken—Opinion of Police Officer as to whether 
facts justify taking cognizance—Relevancy of—Accused 
going from shop to shop asking dealers not to deal 
in foreign cloth—Offence. 

Under 8,5 of Ordinance V of 1932 a Magistrate 
may only take cognizance of an offence punishable 
under s. 4 on a report in writing of facts which 
constitute such offence made by a Police Officer but 
the opinion of the Police Officer as to whether such 
facts justify the taking of cognizance under the Ordi- 
nance is irrelevant. It must always be for the 
Magistrate to decide in what particular manner cog- 
e nizance shall be taken. |p 181,col. 1.] 

The accused along with two volunteers went from 
shop to shop asking shop-keépers not to deal in 
foreign cloth and actually prevented them from what 
they had a right to do: 

Held, that under the circumstances theaction of 
the accused amounted to the offence described ins. 3 
of the Ordinance, Emperor v, Sakinabai Badruddin 
daukmani (1), distinguished. fp. 182, col, 1.] 
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Application against an order of ihe 
Sessions Judge, Darbhanga, dated the 


10th Szptember, 1932, modifying that of the 


Sub-Divisional Magistrate, Darbhanga, 
dated the 19th May, 1932. i 
Messrs. Baldeo Sahay, R. Misra and Ram- 


nandan Prasad, for the Petitioner. < 

dudgment.—The petitioner has -been 
convicted of an offence punishable under 
B. 4 of Ordinance V of 1932 on a finding 
that he has been molesting certain shop- 
keepers at Darbhanga for the purpose of 
preventing them from dealing in foreign 
cloth. It appears that on the 26th of 
March 1932, Nabu Lal Singh, a constable 
who had been deputed to perform special . 
duty in plain clothes, raported that the 
accused with two other persons was engaged 
in molestation of dealers in foreign cloth, 
and so hadcommitted an offence punish- 
able under Ordinance V, and that he had 
also committed an offence under the 
Oriminal Law Amendment Act. The First 
Information Report was attached to a 
charge-sheet which was forwarded to the 
Magistrate, recommending that these 
persons should be prosecuted under es. 17 
(1) of the Criminal Law Amendment Act. 
The petitioner was tried indue course and 
was convicted of offences punishable under 
that Actand also under the Ordinance; but 
on appeal the conviction under the 
Oriminal Law Amendment Act was set 
aside, while that under the Ordinance was 
affirmed. An application to this court for 
revision of the appellate order of the 
Sessions Judge has been admitted for 
hearing on two grounds; first, that the 
proceedings against the accused had not 
been regularly initiated; and, secondly, 
that the findings of the couris did not 
disclose the ingredients of the offence 
defined in 8. 3 of the Ordinance, 

Under s. 5 of the Ordinance a Magistrate 
may only take cognizance of an offence 
punishable under s, 4 on a report in writing 
of facts which constitute such offence made 
by a Police Officer. Mr. Baldeo Sahay argues 
that the charge-sheet submitted in the 
present case is not areport in writing of 
the nature contemplated by s, 5 of the 
Ordinance, because the Sub Inspector did 
not recommend prosecution under this Or- 
dinance. In submitting the charge-sheet 
the Sub-Inspector referred for an account of 
the facts to the statement of the constable 
Nabu Lal Singh, which was annexed to 
the charge-sheet recommending that cog- 
nizance should be taken of an offence un- 
dere. 17 of the Oriminal Law Amendment 
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Act, But the annexed information alleged 
inter alia that the present petitioner had 
persuaded a Mussalman to return a dhoti 
which he had. purchased from a shop kesper 
named Rajbansi, which was followed 
by the picketing of Rajbanai's shop; 
and that he, accompanied by two volunteera 
went from shop to shop asking the shop 
kespers not to deal in foreign cloth, and 
on this report of facts constituting an 
offence under the Ordinance, proceedings 
were instituted. The report, as I have said 
was embodied in the charge-sheet; and a 
report made in this fashion confers on the 
Magistrate jurisdiction to take cognizance 
under Ordinance V of 1832, A Magistrate 
may take cognizance only ona report of 
. the facts by a Police Officer; but 


the opinion. of the Police Officer as 
to whether such facts justify the taking 
of cognizance under Ordinances V is 


irrelevant. It must always be for the Ma- 
gistrate to decide in what particular man- 
ner cognizance shall be taken. There was 
consequently nothing irregular in the iai- 
tiation of these proceedings. 

The second ground on which this appli- 
cation was admitted was the contention of 
the petitioner that the finding of the courts 
below did not disclose the ingredients of 
an offence punishable under s. 4 of the 
Ordinance. It appears that the petitioner 
was charged with two sets of overt acts, 
one on the 2lst of March when he 
made the Musselman return the dhoti to 
Rajbansi and another on the 25th when 
with two volunteers he went round asking 
the cloth dealers to abstain from dealing 
in foreign cloth, though there is some dis. 
cussion, by the trial and Appellate Courts 
of other activities of the petitioner, of his 
causing volunteers to be posted to picket 
cloth dealers’ shops, in order, as the trying 
Magistrate says, to prevent any customers 
from buying foreign cloth at shops at 
which his order to discontinue to deal in 
such cloth had been disregarded. 

‘The learned Sessions Judge has discus- 
sed at some length a discrepancy between 
the First Information Report and the evi- 
dence of the witnesses regarding the date 
on which the foreign dhoti was returned to 
the shop of Rajbansi and the volunteers 
were placed to picket that shop. Accord- 
ing to the first information this was on the 
24th or 25th of March, whereas the withes- 
ses say that it was on the Zist. The learned. 
Sessions Judge without definitely finding 
on what date this occurred, has come to 
the conclusion that the incident actually 
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took place. Regarding the incident of the 
25th of March the learned Sessions Judge 
affirms the finding of the trial Court which 
is to the effect that the petitioner went 
round from shop to shop asking the cloth 
dealers to stop dealing in foreign cloth, 
Mr. Baldeo Sahay draws attention to the 
decision in Emperor v. Sakinabat Badrud- 
din Lukmani (1) wherein it was held that 
merely to` persuade a person not to deal in 
liquor or purchase it was not in itself an 
offence under the Ordinance and he suggests 
that merely to .ask these deslers not to 
deal in foreign cloth would not have been 
by itself an offence. The question of course 
is whether if the petitioner went round in 
this way accompanied by two volunteers 
was actually intimidating these dealers in 
order to prevent them from doing what they 
hada right todo. Neither court has in so 
many words discussed the question of 
whether this going round with two volun- 
teers in this manner -amounted to an 
offence of the nature described in 8.3 of 
the Ordinance, but the learned Magistrate 
Points out in summing up the case asa 
whole that the petitioner placed pickets to 
Prevent customers from buying foreign 
cloth in pursuance of a policy to boycott 
British cloth. The learned Sessions J udge 
points out that it has been satisfactorily 
established that the petitioner went round 
from shop to shop asking the foreign cloth 
dealers not to deal in such cloth, and on 
refusal he posted volunteers to picket 
those shops, whereby he became liable to 
punishment under the Ordinance for abet- 
ment of picketing, from which the learned 
Sessions Judge infers that he was guilty of 
an offence punishable under the Ordinance 
by his action on the 25th of March, judging 
from his general conduct whether his 
asking the foreign cloth dealers to abstain 
from desling in foreign cloth amounted to 
moleeiation. Mr. Baldeo Sahay points out 
that on the 25th of March the petitioner 
did not actually post volunteers at the shops 
of those dealers who had refused to obey 
his order; but as I read the judgments of 
the courts below, this discussion of the 
efiect of the placing of volunteers to picket 
a particular shop is not a discussion of 
any separate offence committed on the 25th 
but it is a part of the discussion of the 
general question of whether the conduct 
of the petitioner on the 25th amounted to 
molestation, as defined by the Ordinance, 

(1) 129 Ind. Cas, 346; 55 B. 220; 32 Bom. L,R. 


1506: A. I. R. 1931 Bom. 70; 32 Or. L. J. 283, Ind, 
Rul, (1931) Bom. 158, 
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Both courts find that it did amount to 
molestation; and it is clear that this going 
round. with two volunteers from shop to 
shop did amount to intimidation, and that 
the offence described in s. 3 was committed 
by the petitioner. I cannot interfere with 
the order of the Appellate Court in this 
case and the conviction ‘must be affirmed. 
The petitioner must surrender to his bail 
and serve out the unexpired portion of the 
sentence, 

N./A. Rule discharged. 
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PESHAWARJU DICIAL COMM1S- 
SIONER’'S COURT. 
Criminal Appeals Nos. 331 and 332 of 
1931 


- January 14, 1932, 
Frasze, J. O. 
SHARIF—Acoosep 


versus 
EMPEROR—Oppoasite Party. 
Criminal Procedure Code (Act V of 1898), s. 423 
(1) aes of conviction—Power of Appel- 
late Court—Penal Code (Act XLV of 1860), ss. 108, 
802, 866—Conviction under s. 802—Whether can be 
altered to one under ss. 866-109. 

Under s. 423 (1) (b), Oriminal Procedure ode, 
the Appellate Court may inan appeal from convic- 
tion ‘alter the finding’ and this power is not in an 
way qualified or restricted by ss. 236, 237 and 238, 
Oriminal Procedure Oode. It is open to an Appel- 
late Court, under proper circumstances, to alter a 
conviction under s. 302, Penal Code, to one under 
ss. 366 and 109, Penal (ode, if nonew facts are 
charged and no prejudice" or injury is thereby 
caused to the accused. In re Krishna Chetty (1), 
relied on[p. 185, col. 1.) 

Oriminal Appeals against an order of the 
Additional Sessions Judge, Peshawar. 

Messrs. Samiuddinand Abdul Latif, for 
the Accused. 

Mr. Mir Ahmad Khan, for the Crown. 

gudgment,—Sharif, aged 25 and Sher- 
ali, also aged 25, have béen sentenced to 
death for the murder of a young girl 
Musammat Benazira, aged 17. The senten- 
ces of death are before us for confirma- 
tion, Separate appeals have been filed 
on behalf of each appellant and will be 
both covered by this judgment. Death 
was the result of a gunshot wound in 
front of-the body, The pellets fired from 
a shotgun struck the chin and the upper 
part of the chest. The chin bone was 
broken; both lungs, the heart and the 

“ liver were all perforated. Death was in- 
stantaneous. The unfortunate girl was 
shot inher marriage dooli when being tak- 
en toher husband’s house. Six persons 
were involved in the affair, of whom the 
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principal, Muhammad Zaman, is abscond* 
ing and has not been brought to trial- 
The five persons who were tried are as 
follows: (1) Dost Muhammad, brother of 
Muhammad Zaman; (2) Sher Muhammad, 
father of Muhammad Zaman; (3) Sharif, 
first .cousin of Muhammad Zaman; (4) 
Sherali, friend of Muhammad Zaman; 
(5) Qudratullab, a connection of Muham- 
mad Zaman. All the above four persons 
except Sherali are residents of Ucha- 
wala; Sherali lives in Mahazara, a village 
two miles distant from Uchawala. These 
five persons were committed to the Ses- 
sions on a charge under s. 302/34, but 
before the opening of the Sessions trial 
an additional charge under s. 396, Indian 
Penal Code was added and before the ` 
conclusion of the trial the-charge under 
s. 302/34 was amended to one under s. 
302/114, Indian Penal Oode. As a result 
of the trial Dost Muhammad, Sher Muham- 
mad and Qudratullah were acquitted. 
Sharif and Sherali were acquitted on the 
charge under s. 346 and convicted on that 
under s. 302/114, Indian Penal Code. 

Musammat Benezira was an orphan girl, 
who had at one time been living with 
the wife of Sher Muhammad accused, her 
first cousin. She owned some landed prop- 
erty and Sher Muhammad wanted her to 
marry his eon Muhammad Zaman, abs- 
conder. She was unwilling and ran away 
to the house cf Ali Muhammad, whcse 
wife, Musammat Ghuncha, is her first 
cousin. Musammat Ghuncha arranged 
her marriage with Khaliq, a cousin of 
her own, who lived in Paharipura, a su-. 
burb of Peshawar. The marriage was 
celebrated in Uchawala in Ali Muham- 
mad's house on 10th September 1931. It 
was ab about 2-30 r. m. on that date that 
the girl was being carried from Ucha- 
wala village in a doolt to the main 
road where tongas were waiting to carry 
the wedding party to the bridegroom's 
home. Most of the bridegroom's friends 
were at some distance ahead of the dooli, 
and the bridegroom himself was some 70 
yards ahead, when Muhammad Zaman and 
his companions coming from the direc- 
tion of the village surrounded the dooli 
and stopped it. It is said that a shot 
was fired at {szal Khaliq: by Sharif, 
appellant, who had a rifle. He ran away 
and joined his friends on the main road. 
Muhammad Zaman’s party then picked up 
the deolt and carriedit for some 40 yards 
backwards in the direction of the village, 
It was then put down again. 
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The girl drew back the curtain and was 
forthwith shot: by” Muhammad Zaman, 
the absconder. Fazal Khaliq drove off 
to Daudzai Police Station, seven miles 
away, and made a report stating the above 
facts briefly and mentioning the names of 
Muhammad Zaman and Sharif, appellants. 
There is on the record another report, 
which was made evidence by the defence, 


and which was given at Batgram Thana,’ 


four miles away, by Ajmere, Chaukidar 
of Uchawala, who was also carrying the 
brid’e doolt at the time. In this report 
Ajmere mentioned the names of Muham- 
mad Zaman, Dost Muhammad, Sharif and 
Sherali. There was a considerable amount of 
evidence available for the prosecution. Fazal 
Khaliq alleged that Sharif appellant had 
shot at him twice. Ajmere, the Chauki- 
dar added that Muhammad Zaman fired 
his shot into the dooli by order of Sherali, 
appellant. The other evidence has been 
discussed at length by the Additional Ses- 
sions Judge and need not ke repeated 
in detail here. The witnesses implicated 
practically all the five persons accused, 
but as already mentioned, the Additional 
Sessions Judge, for reasons given by him, 
held that there was an element of doubt 
as regards the three persone, Dost Muham- 
mad, Sher Muhammad and Qudratulila, 
whom he acquitted. As against the two 
convicted accused Sharif and Sherali, 
who are the present appellants, the wit- 
nesses are consistent as to their pre- 
sence snd most of them add that Sharif 
fired a shot at,or in the direction of Fazal 
Khaliq. A small girl, Musammat Hawajan, 
who was in the dooli with the bride, 
alleged that Sharif pulled back the curtain 
of the dooli,in order to give Muhammad 
Zaman a clear shot, but this portion of 
her statement has been rejected by the 
Additional Sessions Judge in the light 
of Ajmere’s original report in which it 
was said that it was the bride herself 
who pulled back the curtain. All the 
witnesses however are inconsistent in men- 
tioning Sharif’s presence, 

Three out of the four assessors held 
that Sharif appellent was present there 
as. Muhammad Zaman’s abettor. Only one 
of them gave this finding as regards Sherali 
appellant. In this respect the Additional 
Sessions Judge agreed with the solitary 
assessor in view of the mention of Sherali’s 
name in Ajmere’s first report and the fact 
that he was a resident ofanother village, who 
would not normally be implicated falsely. 
The defence set up by the two appellants 
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was that of an alibi,Sharif saying that he was 
in Shankargarh aud Sherali that he was in 
his own village. Neither of them produced 
any.evidencs in defence. Sherali suggest- 
ed that he had been falsely charged owing 
to a fight which he had hed with Ali Mu- 
hammad a year previously, but he made 
no attempt to prove his allegation in this 
respect either. On thesa facts the Addi- 
tional Sessions Judge found that both Sharif 
and Sherali were present as Muhammad 
Zaman’s assistants. He held that their 
common intention was to murder both the 
bride and the bridegroom, and that though 
the bridegroom escaped them, they succeed- 
ed in killing the bride. 

The questions for our determination are 
whether the two appellants were present 
at the scene ‘as Muhammad Zaman's abet- 
tors, and ifso, what was the common in- 
tention ofthe party. On thefirst point we 
have no hesitation whatsoeverin agreeing 
with the Additional Sessions Judge. The 
evidence against both men is conclusive. 
Sharif was mentioned even by Fazal 
Khaliq in his first report at Daudzai and 
Shersli was similarly mentioned by the 
Chaukidar at Batgram. There is no satis- 
factory explanation of the preferment of a 
false charge against Sherali, and as a resi- 
dent of another village he would not be 
charged without good reason, unless he had 
actually been present, 


The determination of the second point 
is not free from difficulty. It seems to us 
that in holding that there was a common 
intention of killing both the bride and the 
bridegroom, the Additional Sessions Judge 
has overlooked an extremely important 
episode in the proceedings and one which 
is attested by all the prosecution wit- 
nesses, This is that after the doolt had been 
first stopped, Muhammad Zaman and his 
compsnions first tried to make the dooli- 
bearers carry it back towards the village 
and actually succeeded either with their 
help or by their own efforts in carrying 
it some 40 paces in that direction. It 
was only at this stage that it was again 
dropped; that the girl inside pulled 
aside the curtain and was forthwith shot 
by Muhammad Zaman. Now if Muham- 
mad Zaman’s party hed a definite inten- 
tion of killing the: bride and the bridege 
room, we can see no reason whatsoever 
for the carrying back of the dooli. -The 
easiest way of fulfilling the intention was 
to shoot the girl when the doolt was -stop- 
ped for the first time, The raising of the 
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dooli aad its taking back towards the 
village raised a very strong presumption 
that the intention of the party was forcible 
abduction of the girl, and her removal from 
the custody of her new husband. 

No doubt the party were armed, two of 
them certainly carrying guns. But the 
carrying of weapons is compatible with the 
intention of a forcible abduction and the 
driving away Of possible rescuers just as 
much as it is with one of murder. It seems 
to us that the common intention of the party 
must have been to forcibly remove the 
girl from her husband’s custody in order 
to allow Muhammad Zaman an opportunity 
to take her away from him and possibly 
carry her across the border, If this was 
so, then the shooting of the girl negatived 
the very intention with which the party had 
set out, for it effectively prevented its ac- 
complishment. It is quite a reasonable view 
of the facts that the girl, when she found 
what was happening, pulled back the cur- 
tain and told Muhammad Zamen that in no 
circumstances would she accompany him 
and that perhaps realizing the folly of his 
conduct he lost his temper and decided to 
finish the matter by putting her to death. 
Ifthat wasso, and we believe that it is 
a correct view of the fact, then Muhammad 
Zaman’s conduct in shooting would be 
an isolated act which went far beyond the 
original intention of himself and his com- 
panions, and would be one for which the 
latter could not be held responsible, It 
does not follow that, because Muhammad 
Zaman's companions agreed to assist him 
in a forcible abduction and in forcibly 
resisting all attempts to rescue, they in 
any way consented to anact done by him 
when the abduction was complete and 
the girl was being ¿taken back to 
village. 

The matter would have been different if 
the bridegroom had returned with the 
three armed men ofthe party and had at- 
tempted a rescue. If in that case Muham- 
mad Zaman’s companions had fired back 
and killed any of them, their act would 
have been in furtherance of their original 
common intention and they would have 
been guilty of murder. But it does not 
seem that the girl herself in any way offered 
violent resistance or that her killing was 
due to that resistance. It was, (as we have 
already held, anisolated sporadic act com- 
mitted by Muhammad Zaman. For these 
reasons we areunable to maintain the con- 
viction for abetment of murder. 

From _ the facts above found itis clear 
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to us that appellants are guilty of abetment 
of abducting the deceased and the question 
arises whether or not on an appeal against 
the conviction as recorded by the learned 
trisl Judge we can convict them under a, 
366-109, Indian Penal Code. It has been 
argued before us that this offence is neither 
ejusdem generis nor cognate with the off- 
ences with which appellants’ were charged, 
and that though it may emerge from the 
very same facts, we have no power to con- 
vict them of itand some authority is cited 
in support of this contention. We have 
given the matter our very best considera- 
tion and we have come to the conclusion, 
with all respect to the authorities to the 
contrary, that there is nothing in the Orimi- 
nal Procedure Oode to thus restrict the 
power of the Appellate Oourt. Section 
423 (b) lays down that in an appeal from 
conviction appellate Court may “alter the 
finding” and this power is notin any way 
qualified or restricted. Appeal may bea 
continuation of the proceedings in the 
trial Court, but from the language used in 
this clause, comprehensive as it is, we do 
not find that the Legislature contemplated 
any restriction on the powers of the Appel- 
late Oourt or, if such bad been the inten- 
could have been easier 
to give effect to it by specific words, such 
as, “subject to the provisions of such and 
such section.” We think that the position is 
correctly explained by Sir John Woodroffe 
in his commentary on p. 472 (Edn. 1) 
where hesays: 

“This section itself places no limits on the powers 
ofthe Appellate Court to alter the finding on appeal, 
But itis obvious that there must be limits. What 
are they? Anappeal isa continuation of the origi- 
nal trial, What therefore could not be done by the 
original cannot be done bythe Appellate Oourt. 
Thusa Oourt of appeal is not competent to alter 
the finding of a Magistrate so as to convict an accused 
person of an offence which the Court, of which the 
order ison appeal, was not competent to try. On 
principle therefore an appellate Court should be 
bound by such conditions precedent such as a com- 
plaint and sanction as bind the Oourt of first in- 
stance. Assuming then jurisdiction and conditions 
precedent the appeal opensup the whole case and 
there is no statutory limitation upon the power to 
alter the finding, except the prohibition against en- 
hancing the sentence.” 


The only other qualification that we can 
think of is thatthe alteration should not 
cause prejudice to the appellant in the 
sense that he should not be called upon on 
appeal to meet a different set of facts neces- 
sitating a different defence. The true posi- 
tion in our opinion is that: 

“the exercise of discretion conferred by this section 
must be regulated largely by consideration of what 
was the nature of the offence in respect of the 
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charge upon which a person was convicted and 
whether that evidence reasonably supports the parti- 
cular: charge to which the former charge is to 
be altered and whether the accused person will 


in any way be prejudiced or injured by the alteration 
of the charge.” 


On the other hand where the prosecution 
was Clearly directed towards the establish- 
ment ‘of certain acts and the accused en- 
deavoured to meet this accusation and the 
Court merely misapplied the law, on prin- 
ciple there is nothing to prevent the appel: 
late Oourt from altering the conviction 
to a correct offence. In our opinion 8. 423 (1) 
(b) is not in any way dependent upon or res: 
tricted and controlled by ss. 236, 237 and 238, 
Oriminal Procedure Code, andin this con- 
nexion we agree with a learned Judge of 
the Madras High Court in his view as laid 
down in In fe Krishna Chetty (i), One of 
the offences charged against appellants was 
dacoity {though it was the aggravted 
form thereof, 7, e., 3.396, Indian Penal Uode.), 
and the constituent facts on which this 
charge was based were that they conjoint- 
ly and forcibly removed the dooli in, 
which thedeceased was silting, took it 
away some distancs, removed the property 
and murdered -the girl. To these facts 
appellants were called upon to plead and 
they did plead. The removal of the dooli 
with the deceased in it, while she was 
alive, is precisely what constitutes abduction, 
and if we alter the conviction there are no 
new facts charged and as appellants plead- 
ed an alibi which they have failed to estab- 
lish, no prejudice or injury is thereby 
caused to them. We therefore partially 
accept their appeal. We alter their con- 
viction to s. 3866-108, Indian Penal Code., 
and sentence them to ten years’ regorous 
imprisonment-each. The sentences of death 
are not confirmed. 


N/A. ; Order accordingly. ` 
(1) 35 Ind, Oas. 816; 17 Or. L. J, 384; (1916) 2 M 
W.N. 267; 4 L. W. 373. 


_ RANGOON-HIGH COURT.. 
First Oivil Appeals Nos. 244 of 1930 and 
181 of 1931. 

March 24, 1932, 

Heap AND Brown, Jd. 

MA SEIN— APPELLANT 

5 versus 
S. T. R. M. Figm—Reeronpenr, 
Limitation Act (IX of 1908), s. 6, Sch. I Art, 165— 
Application for restoration of appeal dismissed for 
want of prosecution—Article applicable—Condonation 
of delay—Principles—Inherent powers, limits of — 


Advocate’s mistake, when sufficient exeuse-~ Reason- 
able care, necessity of. 


An application for restoration of an appeal which 
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has been dismissed for want of prosecution is gov- 
erned by Art. 168 of the Limitation Act ands. 5 of 
the Limitation Actis not applicable to. such an ap- 
plication. S. A. Ganny v. I. M. Russell (1), referred 
to. [p. 186, col. 1.] 

Section 151 of the Code of Civil Procedure is 
very wide in its terms and may be used in suitable 
circumstances for the prevention of clear cases of 
miscarriage ofjustice. But great care should ba 
exercised before the provisions of this section are 
utilised and the ssction should never be utilis- 
ed so as in effect to nullify any general principles 
applicable tothe law of limitation, Delay in the 
case of such an application (should not be exctised 
unless the case issuch that where the provisions of 
s. 5 of the Limitation Act, are applicable, sufficient 
canas wonda have been shown for the delay. [p. 186, 
col. 2. ; 

Where an Advocate on proceeding to England 
left the matter of an appeal entirely tohis clerk 
and his clerk misappropriated the copying charges 
sent by the client during his absence and absconded 
and the Advocate did not look into the matter even 
for three months after his return: 

Held, that as reasonably due care had not been exer- 
cised by the Advocate the delay could not be excused, 

In the case of a mistake of an Advocate in order 
that the provisions of s, 5 of the Limitation Act may 
be invoked in favour of anappellant, it must be 
found that the error which caused the delay was 
one that might easily have occurred even if reason- 
ably duecare and attention had been exercised by 
the Advocate. Tin Tin Nyov. Maung Ba Saing (3), 
referred to. [p. 187, col. 1 ] 

First Oivil Appeal from the j udgment 
and decree of the District Oourt, Bassein, 
dated the z9th August, 1930, in O. R. No. 24 
of 1929, 


Mr. D. C. Munshi, for the Appellant, 

Mr. Kalyanwalla, for the Respondent, 

Judgment.—The appellant in this case 
filed an appeal against a judgment of the 
District Oourt of Bassein on the lst Decem- 
ber, 1930. The appeal was admitted. An 
estimate of the copying fees necessary for 
Bench copies was prepared -on -the 13th 
March, 1931, and issued the next day. On 
the 23rd of March a request was made for 


time to pay the fees and time 
was given until the 30th. No pay- 
ment had bsen made by the day and an 


extension of time was given until the 20th 
of April. By the 2ist of April the fees had 
still not been paid and the case was struck 
off for default under the rules of this court, 

On the 3rd of October, an application 
was made to have the case restored to the 
file. Oz the 5th of October a fresh appeal 
was filed as an alternative ag a precaution- 
ary measure. The question for our deci- 
sion is whether the appellant should ke 
allowed to prosecute her appeal either by 
restoration of the previous appeal or by 
admission of the appeal filod on the 5th of 
October. 

The appellant Ma Sein has sworn an afii~ 
davit to the effect that a letter was sent to- 
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her brother on the 7th of March from 
Maung Aye Maung, a clerk of her Advocate, 
asking for a remittance of Rs, 172-13-0 
for copying fees. She had not the money 
available then and sent her brother to 
Rangoon to ask for an extension of time. 
Qn the 27th of March she sent a sum of 
Rs, 173 by telegraphic money order to 
Maung Aye Maung and she was under the 
impression that the copying fees were duly 
deposited, As a matter of fact the copying 
fees were never deposited and it may be 
taken as established that the money was 
misappropriated by the clerk. - 


The Advocate, who appeared for theap-` 


pellant, has also filed an affidavit. He 
states that during the pendency of the 
appesl he received an intimation which 
led him to leave Rangoon for England on 
the 13th March. Before he left for England 
he made certain arrangements with regard 
to his cases. Oases that were complete and 
ready for hearing he handed over to an- 
other Advocate. His incomplete cases, 
which included the present one, he left 
with his clerk with instructions to him to 
obtain the essistance of the Advocate, Mr. 
Banerji, when necessary for those cases. 
He returned from England on the 17th of 
July. On the 15th of September, he re- 
ceived a letter from his client's father 
asking him about the appeal and saying 
that the decree-holder had applied for exe- 
cution of the decree. He then examined 
the register of appeal cases and found that 
the appeal had been struck off for non- 
payment of the copying fees. He could not 
then find his clerk, Maung Aye Maung, as 
the latter had absconded as the result of 
a report made by him to the Police regard- 


ing the selling of his Type-writer during - 


his absence. He thereupon took steps to file 
the application for restoration of the appeal 
and the fresh appeal. 


So far asthe application for restoration 
is concerned it was decided by a Full Bench 
of this court in the case of S, A. Ganny v. 
I. M. Russell (L) that Art. 168 of the Li- 
mitation Act, is applicable. The article 
prescribed a period of 30 days after the 
date of the dismissal of an appeal for want 
of prosecution for the filing of an applica- 
tion for re-admission of that appeal. That 
period of 30 days had long expired when 
the present application was filed and ass, 5 
of the Limitation Act, is not applicable to 
such an application we are bound to hold 
(1) 127 Ind. Cas. 161; 8 R. 380; A. I. R, 1930 
Rang, 228; Ind, Rul, (1930) Rang. 337, 
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that this application is barred by the law of 
Limitation. A 

It has been argued on behalf of the ap- 
pellant that thatdoes not necessarily conclude 
the matter. In the careof Sonubai v. Shira- 
jirao Krishnarao Gopalrao Gaikwad (2) it 
was held that the provisions of O, XLI, 
r.19 do not exhaust the powers of ths 
court in a proper case to re-admit an ap- 
peal or an application dismissed for default 
and that it is open to the court in exercise 
of its inherent powers to deal with these 
applications under s. 151 of the Code of 
Oivil Procedure, and to make an order to 
that effect for the ends of justice or to pre- 
vent abuse of the court, without any refor- 
ence to the period of limitation fixed for 
applications to re-admit appeals or to. 
restore any other proceeding dismissed 
for default. 

Section 151 of the Oode of Oivil Proce- 
dure, is very wids in its terms and may be 
used in suitable circumstances for the 
prevention of clear cases of miscarriage of 
justice. But it is quite clear that great 
care should be exercised before the provi- 
sions of this section are utilised and that 
the section should never be utilised so 
as in effect to nullify any general prin- 
ciples applicable to the law of Limitation. 
We are of opinion, therefore, that the delay 
should not be excused in this case unless we 
could hold that, were the provisions of s. 5 
of the Limitation Act applicable, sufficient 
cause would have been shown for the delay. 
The same principle, must, therefore, be 
applied by us in deciding whether to ad- 
mit the application to restore that appeal 
and in considering whether to admit the 
fresh appeal. 

It is clear that the copying fees were ac- 
tually paid by the appellant and that it was 
through no fault of the appellant herself 
that they were not deposited in court, and, 
had steps been taken promptly and without 
unreasonable delay to put the matter right, 
we think, that this acase where indulgence 
should be shown, We are forced, however, 
to the conclusion that whatever may be the 
case as regards the appellant herself, her 
Advocate cannot be held to have exercised 
due care and attention in the matter, He 
admits that as regards this particular case 
he did not hand the matter over to any 
other Advocate but left it entirely in the 
hands of his clerk. He further admits that 
although he returned to Burma on the 17th 
of July it was not till the 15th of September 


' (2) 60 Ind, Oas: 919; 45 B,648; 23 Bom. L. R, 
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that he took any action in the matter. 
Had he made ány enquiries as to the cases 
left by him with his clerk, he must have 
discovered that this particular case had 
been struck off at a far- earlier date and as 
he himself-made a report against this clerk 
on the 19th of August he must by that 
date have had a very good reason to sus- 
pect his clerk's integrity. The result is 
that the application for restoration was 
not made until more than five months after 
the appeal had been struck off and we are 
given to understand that the property in 
suit has actually now been sold under the 
mortgage decree which has been appealed 
against, The respondent has obtained a 
very valuable right and after so long an 
interval the respondent is bound to suffer 
if he is deprived of that right now. 

In the case of Tin Tin Nyo v. Maung Ba 
Saing (3), it was held by a majority of two 
out of three Judges that in order that the 
provisions of s. 50f the Limitation Act 
may be invoked in favour of an appellant, 
it must. be found that the error which 
caused the delay was one that might easily 
have occurred even if reasonably due care 
and attention had beenexercised by the 
Advocate, 
that case was of an entirely different nature 
from tha cause in this case. But it seems 
to us that the principles adopted thera 
must be folllowed here. As in Tin Tin Nyo’s 
case (3) there is no suggestion that the 
mistake here was made with any ulterior 
motive; but as in that case we cannot hold 
that if reasonably due care and attention 
had been exercised by theAdvocate,the long 
delay would have been possible. We must, 
therefore, hold that were we considering 
the application as an application under s; 5 
of the Indian Limitation Act, sufficient 
cause for the delay would have been 
shown. 


The result is that we dismiss the appli- . 


cation for the re admission of the appeal 
and we must also dismiss the fresh appeal 
as barred by limitation. The appellant 
will pay the respondent his costs 2 gold 
mohurs in each of the two cases. 

N/A. Application dismissed. 


Ae 77 Ind. Oas, 385; 1 R. 584; A. I,R,1924 Rang. 
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MADRAS HIGH COURT. 
Civil Miscellaneous Petition No. 4883 
of 1932. 
October 25, 1932. 
Buen, J. 
T, B. KESAVA REDDIAR—PFTITIONER 


VETSUS 
Trae TAHS:LDAR or POLUR AND ANOTHER 
— RREPONDENTA, ; 

Specific Relief Act (I of 1877), s3. 45, 50-—Applica- 
tion for writ of certiorari to election officer to in- 
clude petitioner's name in list ef candidates—Main- 
tainability—Mandamus against Government, 

Where the Government cancelled the order of 
an Election Officer, accepting the nomination 
papers of the petitioner, and further directed under 
T. 35 (i) of the Rules for the election of members of 
Local Boards, that the petitioner's name be exclud- 
ed from the. list of valid nominations and ballot 
papers, and thé petitioner applied to the High Court 
to issue a writ of certierari tothe Election Officer 
and to direct the said Officer to include hisname 
in the list of nominated candidates and then to pro- 
ceed to hold the election : 

Held, (i) that this was a prayer for a direction 
which would be suitable in a writ of mandamus, but 
quite inappropriate in a writ of}certiorari and 
the High Oourt had no power to issue a writ of 
mandamus under s. 50 of the Specific Relief Act; 

(44) the relief sought was only nominally against the 
Election Officer; it wasin reality against the Gov- 
ernment and the court had no power to issue man- 
datory orders against the Government. Penugonde 
Venkataratnam v. Secretary of State for India (1), 
referred to. 


Petition praying that in the circum- 
stances stated in the affidavit filed there- 
with, the High Oourt will be pleased to 
issue a writ of certiorari calling upon the 
Election Officer for Polur, Mandakolathoor 
Circle, (The Tahsildar of Polur, North 
Arcot District) to send up the papers 
relating to the nomination in regard to 
Polur Mandakolathoor Oircle, and to direct 
the said officer to include the Potitioner’s 
name in thelist of nominated candidates 
and then to proceed to hold the election 
for the said circle for a seat in the 
District Board of North Arcot. 


for the Peti- 
tioner. 


The Government Pleader, Messre. K, 
Bhashyam Ayyangar and T. lt, Srinivasan, 
for the Respondents. 

Order—The prayer is that this court 
“should be plessed to issue a writ of 
certiorari to the Election Officer......... 
and to direct the said Officer to include 
my name in thelist of nominated candidates 
and then'to proceed to hold the election.” 
This is obviously a prayer for a direction 
which would be suitable in a writof 
mandamus, but is quite inappropriate in a 
writ of certiorari, This court has no 
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power to issue a writ of mandamus (a, 
50 of the Specific Relief Act). The petition 
must therefore be dismissed. 

Moreover, the relief sought 
nominally against the. Electioa Officer; it 
ig in reality against the.Government, who 
by their order in GY O. No. 3310 Land M. 
Mis. dated the 24th “September 1932 
cancelled the order of the Election Offi- 
car, Polur, accepting the nomination papers 
of the petitioner, and further directed 
under r. 35 (1) of the Rules for the 
election of members of Local Boards, that 
the petitioner's name be excluded from the 
list of valid nominations and ballot pa- 
pers. This couri has power under s. 45° 
of the Specific Relief Act, to issue man- 
datory orders to public servants and others 
to do specific acts withia the local limits 
ofits ordinary Oivil Jurisdiction, but not 
against the  Governor-in-Council (s. 45 
Proviso (f) Specific Relief Act)—nor 
against the Governor acting with Ministers: 
Penugonda Venkataratnam v. Secretary of 
State for India, (1). That in my opinion isa 
sufficient reason for me to decline to 
discuss the question whether the order of 
the Government was intra or ultra vires, 
Another equally good reason is that the 
petitioner has refrained from making the 
Government a party to the petition. I 
dismiss the petition with the costs separa- 
tely of the Election Officer and the second 
respondent. f 
N.K JA. Petition dismissed 

(1) 128 Ind. Cas. 851; 53 M. 979; 32 L.` W, 475; A, 
1, R.1930 Mad, 896; 60 M. L. J. 25, 





COCHIN CHIEF COURT. 
Civil Revision Petition No, 96 of 1107. 
17th Mithunam 1107 corresponding to 
30th June, 1932, 
T. 8. NARAYANA AYYAR, O. J. AND 
V. D. OUsSEPR, J. 
JACOB MAMMED KASSIM SAIT— 
PRIITIONER 
i versus 
KUNHI THOMA—OoonTER-PETITIONER. 
Execution—Mortgage decree—Mortgagor's power to 
grant lease—Transfer pendente lite—Transferee, if 
can resist delivery of possession—Cochin Civil Proce- 


dure Code, 8. 828. 

A mortgagee cannot, after the dateof the mortgage 
and in the absence of an express power in that behalf 
or the concurrence of the mortgagee, create a 
leas§ or tenancy which will bind the mortgagee 
andif he purports to create such a lease or tenancy, 
the mortgagee may proceed to eject the lessee or 
tenant. Consequently when during the pendency 
of a suit instituted by a mortgagee for sale of the 


mortgaged property a transfer is effected, the trans- 
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„feres is bound by the decree and such transfer cannot 


“affect the rights that the mortgagee might obtain by 


the decree. Doe-d-Rohy v. Maisey (1), referred to. [p. 
189, col. 1) 

__ Such a, transferee cannot either resist delivery of 
possession or seek delivery under s, 328, Cochin Civil 
Procedure Code. [#bid.] > 

Though while a mortgage suit is pending the mort- 
gagor may have power in the ordinary course of 
management of his property to grant leases, he cannot 
effect transfers by way of leases to enure beyond the 
time when the property passed by sale to his mort- 
gagee. [p.189, cols. 1 & 2.] 

Petition unders. 583 of the Code of Oivil 
Procedure praying the Ohief Qourt to re- 
vise the order of the District Judge, Anji- 
kaimal in M, P. No. 1847/04 (O. S. No. 172/97 
dated 29 5-07. 

Mr. T., S, Viswanatha Ayyar, for the 
Petitioner. 

Mr. S, Rangaswami Ayyar, for the Res- 
pondent. k 

Judgment.—tThis is a case in which 
a decree-holder-purchaser seeks to revise 
an order passed by the District Judge of 
Anjikaimal in M. P. No. 1847 of 1104 which 
arises out of O. S. No, 172/97. 

That was a suit instituted by a mortgagee 
for sale of properties. A decree was passed 
and in execution of the decree, the decree- 
holder himself purchased the property in 
court auction on 30-10-1103, The sale was 
confirmed on 2-2-1104 and a sale certificate 
was issued on 21-2-1104. 

In the meantime, that is, after the insti- 
tution of the suit and before sale, the, 
mortgagor transferred his possession to 
the counter-petitioner here under a pat- 
tomchit of the 23rd of Kumbhom 1100. But 
jn execution of the sale certificate the 
mortgagee-decree-holder-purchaser was put 
in possession of the property on 29 7-1104. 
Objection was taken by the lessee-counter- 
petitioner that he was unlawfully deprived 
of his possession and that be was entitled 
under s.328 of the Civil Procedure Code 
to re-delivery on the ground that he was in 
actual possession of the property on his 
own behalf and that he was no party to 
any of the proceedings before, Efect was 
given to this contention by the learned 
District Judge who has ordered that the 
property be re-delivered to him. 

The decree holder purchaser questions 
the correctness of the above order by way 
of this revision petition. | 


Now the question reduces itself into this, 
viz, whether the counter-petitioner is a 
person who is entitled to get re-delivery 
of the properties under 6, 328, Civil Proce- 
dure Oode. 

On general principles of law, weare of 
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opinion that he is not. The powers ofa 
mortgagor to grant leases after the execu- 
tion of a mortgage are very limited, He 
may no doubt make a lease in the ordinary 
course of management for his beneficial 
enjoyment; but it is well settled that he 
cannot, after the date of the mortgage and 
in the absence of an express power in that 
behalf or the concurrence of the mortgagee, 
create a leaseor tenancy which will bind 
the mortgagee and if he purports to create 
such a lease or tenancy, the mortgagee may 
proceed to eject the lessee or tenant: See 
Dee d-Rohy v, Maisey (1) and 42 L. J. O. P. 

It must follow a fortitori that, when 
during the pendency of a suit instituted 
by a mortgagee for the sale of mortgaged 
property a transfer is effected, the transferee 
is bound by the decree and such transfer 
cannot affect the rights that the mortgagee 
might obtain by the decree. This is the 
principle underlying s..52 of the Transfer 


of Property Act and the same principle has ` 


been recognised in the Oivil Procedure 
Gode in the matter of transfera pending 
attachment. A lease is no doubt as much 
a transfer as any outright assignment and 
a transferee, of course including in that 
‘expression a lessee, should be bound by the 
decree, 

As the counter. petitioner is one such, 
he cannot either resist delivery or seek re- 
delivery under s. 328, Oivil Procedure 
Code. | 

No doubt, it is rightly said that a mort- 

gagor who merely creates a simple mortgage 
over his: property is entitled to ba in posses- 
sion and beneficial enjoyment of the 
same, 
. It is therefore argued that the creation of 
a lease by himis oniy an incidental mode 
of such beneficial enjoyment and cannot ba 
considered to,be repugnant to the principle 
underlying 8. 52 of the Transfer of Property 
Act. We haveno quarrel if this is all what 
is meant. But, if it is further said that 
such a lease is gaod against the mortgagee 
and he cannot in execution of a sale certifi- 
cate or by a suit thereon avoid the lease, we 
cannot agree. : 

It is impossible to hold that the mortgag- 
or is entitled to grant lease with a premium 
or for a term otherwise than subject to 
the result of the pending litigation. While 
a mortgage suit is pending, the mortgagor 
may have power in the ordinary course cf 
management of his property to grant 

(1) (1828) 32 R. R. 548; 8B, & O, 767; 3 Man. & Ry. 
107; TL. J. K, B. 85, 

(2) 42 L, J, 0, P. 273, 
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leases, in the sense we have referred to 
above. But he cannot effect transfers by 
way of leases to enura beyond the time 
when the property passes by sale to his 
mortgagee. 

In this view, the order of the lower Oourt 
cannot be sustained, The lower Oourt thinks 
that the lessee in the instant case is entitled 
to bein poszession of the property transfer- 
red to him after the institution of the mort- 
gage suit unless and until he is paid by the 
mortgagee the muppatiam hehas advanced 
to the mortgagor and the value of the im- 
provements effected by him,ifany. This 
is against the principle we have enunciated 
above. 

We have no doubt that if the contention 
thus raised by the counter-petitioner here 
begiven effect to, purchasers in execution of 
mortgage-decrees will be subjected to untold 
herdship snd the principles underlying 
8, 52 of the Transfer of Property Act and 
the provisions of the Civil Procedure Code 
will be ruthlessly frustrated. 

We therefore vacate the order of the 
lower Oourt and direct that the counter- 
petitioner’s pstition, M. P. No, 1847-04 be 
dismissed with costs throughout. 

N, Order vacated, 


RANGOON HIGH COURT. 
Second Oivil Appeal No. 262 of 1931, . 
March 31, 1932, 

BaGo ey, J. 

V. K. N.K. OHETTYAR Firm—Appaiuanr 
versus 
MA THAUNG SHWE AND O0TEERA— 

REBPONDENTS, 

Arbitration—Minor—Reference by mother who 
has not been appointed guardian—Validity, 

Where a Burmese mother who had not been ap- 
pointed as guardian of her minor children referred 
a dispute with regardto her deceased husband's 
properties to arbitration and an award was made : 

Held, that the award was not binding on her minor 
children. Kirkwood v. Maung Sin (1) and Mohamed 
Ejaz Hussain v. Mohamed Iftikhar Husain (2), refer- 
red to. [p. 189, col. 2. 

Secoud Oivil Appeal from the decree of 
the District Court, Hanthawaddy, dated the 
14th July 1931, in Civil Appeal No. 28 of 
1931, arising out of the decree of the Bub- 
Divisional Oourt,Kyauktan, in Oriminal Re- 
vision No, 29 of 1930, dated the 28th Jahu- 
ary 1931. 


Mr. J. C. Ray, for Mr. S. N. Sastry, tor 
the Appellant, 
‘Mr, Talukder, for Mr, Ba Maw, for the 


Respo:idents, 
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Judement,—This appealarises out of 
a suit for declaration brought by the ap- 
pellant firm that certain lands, viz., 87, 22 
‘acres in Yebawgon Kwin, Thonwa Town: 
ship, known as holding No. 4 of 1927-1928, 
was attachable by him in execution of a 
decree that hə had obtained against 
one Ma Ngwe Hmon personally snd as 
legal representative of her deceased hus- 
band Chit U. The defendants are the 
children of Chit U and Ma Ngwe Hmon. 
They claim that this land was the property 
of Ohit U's father U At and his wife. It 
is true that before his death U At execut- 
ed a registered deed of gift of this land 
in favour of Ohit U. This ` gift 
they claim to be invalid as having 
been executed through undue in- 
fluence. They further claim that when U 
At died, which was afterthe death of 
Chit U there was a reference to arbitra- 
tion with regard to the division of U At's 
estate made by his heirs; that Ma Ngwe 
Hmon appeared in this reference to arbit- 
ration: and that ehe claimed this land as 
forming part of the estate of Chit U, but 
that this claim was overruled by the arbit- 
rator who finally included it in the Jan 
awarded to themselvee., : 


This award having been subsequently 
made a decree of the court they claim that 
the plaintiff cannot question the decree, 

The trial Court found that the’ giit was 
procured byundye influénce and dismies- 
ed the claim. On appeal the learned 
District Judge found that the gift was 
not procured by the..exercise of undue in- 
fluence, butthe learned Judge held that 
Owing tothe award the land had passed 
from Na Ngwe Hmon and had been al- 
lotted by the arbitrator to the present 
respondente, 


The finding of thelearned Judge that 
the gift was not brought about by: undue 
influence: has not been challenged when 
argaing the appeal before me. The state 
of affairs therefore is thatat the time U 
At died these two pieces of land werethe 
property of Ma Ngwe Hmon's husband and 
had been inherited by her from her dece- 
ased husband Ohit U, 

With regard tothe award the reference 
to irbitration was signed by the first 
defendant only. She says she signed on 
behalf of herself and the remaining de- 
fendants who were minors at the time. She 
was never appointed their guardian and 
therefore the reference to arbitration must 
pe regarded as invalid: vide Kirkwood v, 


V. X, N. E, OBETTYAR FIRM Ù, MA THAUNG SHWE, 
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Maung Sin (1). At page 191* occurs thé 
passage : l ` 
“It was not disputed on the appeal that these 
persons so purporting to sign this submission as 
guardians for the three minors the children of Ko 
Po Oho were never appointed guardians of the 
children 'on whose behalf they purported to sign and 
no right or authority whatever so to do. The con- 
sequence of this is that the three minor children [are 
no parties to the submission and are not bound by the 
award made in pursuance of it.” ` 
The only question before their Lord- 
ships of the Privy Council in that case 
was with regardto limitation, The same 
point, however, was raised before: the 
Privy Oouncil in Mohamed Ejaz Hussain 
v. Mohamed Iftikhar Husain (2)in which 
it was held that when some unauthorised 
person referred a dispute to arbitration on 
behalf of minora the reference was invalid 
and in consequence the award on the 
reference was also invalid. The award, 
therefore, in so far as it can be said to 
have transferred these 87 odd acres from 


-Ma Ngwe Hmon to the other heirs must 


be regarded as invalid. 


This is really enough to dispose of the 
case; but I cannot leave thecase without 
drawing attention to another point. It is 
unfortunate to have tosay so, but so far 
as I canseano one concerned with the 
case ever seems to have read the award in: 
detail before the'case reached this court in 
second appeal, The dispute is- with re- 
gard to certain holding in Yebawgon: 
Kwin. In the award itself there is no re- 
ference, so farasI can see, to any land 
in the Yebawgon Kwin. There is a reference: 
to 87 acresin Yaegyi Kwin, but:.there is: 
nothing on the record toshow that ;Yaegyi. 
Kwin and Yebawgon Kwin are the same.. 
The award therefore is quite incompetent 
to transfer anybody's interest in the land: 
in suit Yebawgon Kwin. This land was. 
voluntarily transferred by its original owner' 
U At to U Ohitand his wife Ma Ngwe 
Hmon. Until Ohit U or his heirs and Ma 
Ngwe Hmon are divested of their title, to 
this landin some legal way the land must. 
be regarded as remaining their property. 
and is therefore attachable bythe plaintiff: 
firm in executioniof a decree obtained» 
against Ma Ngwe Hmon peraonally and as 


{1) 89 Ind. Cas. 773; 5 R. 186at p, 191;.A. I R 
1925 P. O. 216; L. R. 6 A.(P. 0.) 160; 300. W. N . 
529; 52 I. A. 265 (P, O.). ; 

(2) 136 Ind. Oas. 97; 86 O. W. N. 381; 90. W.; 
N. 180; Ind. Rul. (1932) P..O. 49; (1932) A.L. J. 199. 
314 Bom. L. R. 528; A. I. R. 1932 P. O. 76; 550. L. J. 
157; 62 M. L, J, 410; 35 L. W.435; 59 L A. 108; 33- 
P. L. R. 403; 7 Luèk. 1(P, 0). ° > : , 

*Page of § R—|Ed.] 
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legal representative of her deceased hus- 
band. 

The appeal musi therefore succeed. The 
plaintiff firm will be given a decree as 
prayed for and the first defendant-res- 
pondent as the only major defendant will 


have to pay the plaintiff's costs through- 
out. 
A, < Appeal allowed,, 


— 


MADRAS HIGH COURT. 
Oriminal Revision Oase No. 7100 


d . 
(Orimina} Revision Petition No. 663 
of 1932,) 
November 8, 1932, 
OURGENVEN, J. 
In re De. R, P. O'LEARN—Aceossp— 
PeTITIONER, 

Madras Loeal Authorities Entertainments Act (XX 
of 1927), $. 4—Selling tickets for above annas without 
stamp—Offence—Accused, whether entitled to plead 
that fee for admission alone was less than 4 annas, 

For the purposes of s. 4 ofthe Madras Local Au- 
thorities Entertainments Act such things as program- 
mes, seating accommodation, lighting, ventilation by 
électric fans etc., if they are provided to ‚persons 
who frequent entertainments, must necessarily be 
regarded as accessories to those entertainments and 
included in the price of the tickets which give admis- 
sion to it and the purveyor of an entertainment who 
issues tickets costing more than 4 as. without a stamp 
showing that tax hasbeen paid cannot be allowed to 
plead in defence to a prosecution under s. 4 that the 
cost of admission to his entertainment was no more 
than four annas and that the rest of the cost of the 
tickets was to go towards certain accessory expenses 
which the affair committed him to, [p. 191, col. 
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Petition under s. 485 and 439 
of the Code of Criminal Procedure, 
1898, praying the High Oourt to revise the 
order of the Oourt of the Third 
Presidency Magistrate, Egmore, Madras, 
dated the 25th of August, 1932, and made 
in Application No, 3020 of 1932, ; 

Mr. T. 8. Anantaraman, for the Crown 
Prosecutor, for the Crown. . 

‘Order.—The petitioner got up a dance 
which he advertised in the “Madras Mail” 
on the 13th April last (Ex. I-A). Tickets 
for the dance were to costannas 12 fora 
gentleman and annas 8 for a lady and were 
purchasable at a certain place in Madras, 
and if tickets were bought at the door at 
the time of the entertainment they were to 
cost one rupee. I do not think there is any 
doubt that a perusal of this advertisement 
shows that these were the sums which were 
chargeable for the tickets themselves. The 
fickets that were issued were not stamped 


Inver: B. P. 0'HEARN, 
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with any embossed or adhesive stamp 
showing that avy tax had been paid, as is 
required by e. 40ithe Madras Local Author- 
ities Entertainments Act, and accordingly 
the petitioner has been convicted under 
e. 6 of not complying with the terms of 
B, 4 and has been sentenced to pay a fine of 
Re. 30 together with the amount of the tax. 
His defence is thatthe cost of admission to 
his entertainment was no more than four 
annas and that the rest of the cost of the 
tickets was to go towards certain accessory 
expenses which the affair committed him 
to. If a ticket costs no more than four 
annas it is exempt from tax under s 3 (2) 
of the Act. The lower Oourt has not 
accepted this position and Iam unable to 
say that it is wrong in the view which it 
takes. An examination of the tickets shows 
that to all appearances they weresold for 
the sums already specified, and the various 
components which the petitioner would 
now say formed part of those sums were 
not expressly stated. Nordo I think that 
if they had been so stated the position 
would have been really different, Such 
things as programmes, seating accomodation 
lighting ventilation by electrict fans ete., 
if they are provided to persons who frequent 
entertainmente, must necessarily be regard- 
ed as accessories to those entertainments 
and included in the price of the tickets 
which giva admission to it, and it seems to 
me that tne Act could be very easily evaded 
if the purveyor of an entertainment were 
himself to fix the amount at which he 
valued admission to it and then to tack on 
to if a number of other charges which the 
persons admitted would have to pay but 
which would not be liable to the assessment 
of the tax. Such a position.of course can- 
not be upheld fora moment. I find accord- 
ingly that the lower Oourt has applied the 


law in the only reasonable manner 
to the facts of the- case and 
that there is no ground for revising 


its order upon thatecore. As regards the 
amount of tke tax levied, there was the 
evidence of the assessing officer, P. W, No. 
1, that 82 persons, comprising 47 gentlemen 
and 35 ladice, attended the entertainment, 
which would make up the amount levied 
from the petitioner. His own evidence 
consists in producing the unsold tickets and? 
the retained portions of those that were 
sold. I am unable to say. that the lower 
Court was not justified in refusing to accept 
evidence of that character as conclu- 
sive, 

As regards the amount of the fine it is 
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pleaded that what was done was done in 
ignorance of how the law stood, butI can- 
not find that the petitioner took any sufi- 
cient steps to ascertain the correct course, 
and his letter to the Revenue Officer ex- 
pressing his intention of charging only 
four annas for admittance, the remainder 
being for incidental charges, was written 
only on the 13th, two days before the Ball 
and did not reach the addressee until two 
days later. The reply to that letter was 
delivered to the petitioner on the 15th 
asking him for certain particulars and 
saying that on receipt cf them the tax 
would be fixed,” But that letter, which 
appears to have given him an opportunity 
to avoid a prosecution, received no reply. 
In these circumstances I am not disposed 
to interfere with the fine of Rs. 30 which 
has been imposed, The revision petition 
is dismissed. 

N., K/A. Petition dismissed, 
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PATNA HIGH COURT. 
Oriminal Revision No, 16 of 1930. 
“July 18, 1930. 
OoUsTNEY TEgBELL, O. J, 
KARTIOK OHANDAR MAITY anp 
OTHERS — PETITION Bas 
versus 


EMPEROR—OprrosITB-PARTY. 

Criminal Procedure Code (Act V of 1898), s. 75— 
Warrant, signing of—Oficer directing issue of war- 
rant—Whether should necessarily sign warrant— 
Warrant signed by another Magistrate during ab- 
sence on duty of Magistrate issuing warrant—Re- 
sistance to, execution — Ojffence—Penal Code (Act 
XLV of 1860), 88. 224, 225,858, 

The Presiding Officer who alone can sign a war- 
rant under s, 75, Oriminal Procedure Code, is not 
necessarily the officer whohas taken cognizance of 
the offence. He must, therefore be, the officer who 
presides in the court at the time when the warrant 
comes to be signed and not necessarily the Magis- 
trate who has presided the Oourt at the time when 
cognizance was taken of the offence. [p. 193, col. 


Where a Sub-Divisional Officer receiving in- 
formation of an alleged offence took cognizance of 
the offence and directed the issue ofa warrant, but 
after directing issue of the warrant, he went away 
from the station on duty and the warrant was 
ultimately signed duringhis absence by a First 
Olass Magistrate with powers under ss 190 (a) and 
(b), 143, 144 and 192, Oriminal Procedure Oode, and 
who performed the functions of the Sub-Divisional 

e Officer during his absence: . 

Held, that the warrant waslegal and that resist- 
ance to the execution ofthe warrant constituted an 
offence under ss, 221, 225 and 353, Penal Oode, [p. 
193, col. 2.1 ; 


For the Facts see 138 Ind. Oas. 94. 
Mr. R.S. Chatterji, for the Petitioners. 
Mr, B.P, Jamuar, for the Opposite party, 
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Judgment.—The facts material to the 
decision of the only point before me are 
very simple, The Sub-Divisional Officer 
of Jameshedpur received information of 
an alleged offenceof theft and took cog- 
nizance of the offence and directed the 
issue of a warrant for the arrest cf the 
two persons against whom thecomplaint 
was made. After directing the issue of 
the warrant the Sub-Divisional Officer 
went away from station on duty and the 
warrant was ultimately signed during 
his absence by Mr. K. O. Ohatterji, First 
Olass Magistrate, who had been invest- 
ed by the Government with powers under 
s. 190 (a) and (b) 143, 144and 192 of the 
Oode of Oriminal Procedure, The con- 
stable who went to execute the warrant 
was resisted by tha two persons with 
whose arrest ho was charged and by other 
persons who together with those two are 
the applicants for revision,and he was 


‘assaulted. The applicants for revision have 


been convicted of assault and with respect 
tothe conviction for assault no point. 
arises. 

The only point taken by the applicants 
in sofaras the matter comes before me 
is theirconviction for unlawful resistance 
toa Police Officer in the execution of his 
duty. The question raised on behalf of 
applicants is as tothe legality of the war- 
rant which had besn signed by Mr, Chat- 
terji. My attention bas been directed to 
8.75 of the Oode of Oriminal Procedure 
which provides that every warrant of ar- 
rest issued by acourt under the Oode 
must bein writing and must be “signed 
by the Presiding Officer”. Now s. 20k of 
the Code of Oriminal Procedure which 
provides for the issue of warrants makes 
it quite clear that only the Magistrate 
who takes cognizance of an offence may 
direct the issue of a warrant. Having 


directed the issue cf a‘warrant, before the 


warrant can be executed it must bear 
the seal ofthe court end aleo if must 
be signed. Itis conceded that although 
only the Magistrata who has taken cogniz- 
ance of the offencə may direct the issue 
ofa warrant yet nevertheless the Magis< 
trate who signs the warrant provided he 
comes within the term ‘Presiding Office.” 
may sign the warrant slthough he may 
not have been the particular individual 
who has taken cogaizance of the offence, 
for example, ifa Sub-Div.sionalOfficer receiv- 
es acomplaint and directs the issue of a 
warrant but is transferred to another district 
before he can sign ‘the warrant it is con: 


1983. ; 
ceded that the warrant may be signed 
by his successors who it is said is in 


fact the Presiding Officer, and with this 
contention I agree. It follows therefore 
that the Presiding Officer who alone can 
sign the warrantis not necessarily the 
officer who hes taken cognizance of. . the 
offence, He must be, therefore the, officer 


who presides in the court. at thetime when -is accordingly rejected. 


the warrant comes to be. signed and not 
necessarily the Magistrate who has presid-— 
ed inthe court at the time when cogniz- 
ance was taken of the offence. In this parti- 
cular,casejMr.Ohatterji was appointed by the 
Government with power totake cognizance 
of offences and indeed to perform the 
functions of the Sub-Divisional Officer 
while he wah away from the station, and 
in these circumstances it seems to me that 
he is the Presiding Officer within s, 75 
and could properly sign the warrant, the 
issue of which had been directed by the 
person whose place he was for the time 
being filling. 

My attention has been called to Jag- 

pat Koeri v. Emperor (1) which was 
decided by Ohamier, 0. J. But the facts 
in that case differ materially from the 
facts in this, There the Sub Divisional 
Officer took cognizance of the case and 
directed the issue of the warrant, but the 
Magistrate who actually signed the warrant 
was in no sense the Presiding Officer under 
8. 75. He was merely an Honorary Magis- 
trate and he doesnot appearto have been 
vested with any powers either for tak- 
ing cognizance of offences or indeed any 
other powers’ which would bring him 
within the meaning of the words “Presiding 
Officer" There is a passage in the report of 
Sir Edward Ohamier’s judgment which may 
have given rise to a little misunderstand- 
ing. In stating the facts the learned 
Ohief Justice said : 
- “On the same daya warrant was issued for the 
arrest of Jagpat Koeri but it was signed not by the 
Magistrate who had taken cognizance of the case 
the “Presiding Officer” within the meaning of s. 
75 of the Oode of Oriminal Procedure but by an 
Honorary Magistrate who lived in the same town,” 

It would seem on reading these words 
that it might be possible to construe the 
learned Ohief Justice as implying that 
only one who has taken cognizance of 
the casa can be termed a “Presiding 
Officer” within the meaning of the sec: 
tion but itis clear that that cannot be 
the meaning of the Ohief Justice because 
it is conceded that if a Sub-Divisional 
Officer has taken cognizance of 8 case 

(1) 39 Ind, Oas. 494; 2 P, L. J, 487, 
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and directed issue ofa warrant the war: 
rant may be signed by the successor of 
that Sub-Divisional Officer who éx hypothesi 
hus not taken cognizance of the case. 

In my opinion tho warrant was legal and 
accordingly the resistanca to the arrest 
was unlawful and the accused persons 
were properly convicted. The application 


N/a, Rule discharged, 


—— ee 


, „MADRAS HIGH COURT. 
Oivil Revision Petition No. 1433 of 1929. 
December 2, 1932. 

Cornisa, J. 
PALANI OHETTY—Derenpanr— 
PETITIONER 
VETBUS 
A. R. S, V. SEVUGAN OHETTY— 
PLAINTIF —RESPONDENT. 

Civil Procedure Code (Act.V of 1908), O. VII, r. 
6—Plaint-—-Plea of exemption from  limitation— 
Proof of fresh ground of exemption without amend- 
ment of plaint, legality of. 

Where a plaintiff abandons a ground of exemption 
from limitation pleaded by him in the plaint and 
seeks to put forward some other ground of exomp- 
tion which he has not pleaded,- he ought to apply 
for leave to amend his plaint and should notbe 
allowed to give evidence of the other ground of 
exemption without such leave. 

Order VII, r. 6 isa ruleof pleading. It makes no 
exception to the general rulethat a plaintiff must 
plead the facts on which he relies for his case. 
Jogeshwar Roy v, Raj Narain Mittar (1), Yakub 
Ebrahim v. Rahimatbai (2), Nistarini Debi v. Chandi 
Dasi Debi (3),Hingu Miahv Haranba Chandra Chakra 
barti (4), Parmeshri Das v, Fakiria (5), Jagan- 
nadha Row v. Seshayya (6)and Marudat Muthirian- 
v. Chinnakannu Muthirian (7), referred to. 


Petilion under s. 25 of Act IX of 1887 
praying the High Oourt to revise the 
decree of the Court of the Temporary Sub- 
ordinate Judge, Davakottai, dated the 25th 
March, 1929, and made in 8, 0.8, No, 453 
of 1928, 

dJudgyment,—Defendant 1s the peti- 
tioner. He was sued ona promissory note, 
The plaintiff's suit was filed after the expiras 
tion of the prescribed period of limitation, 
He aczordingly, in pursuance of O. Vil, 
r. 6, Oivil Procedure Oode, stated in his 
plaint the ground on whith he claimed 
exemption from the law of limitation. 
The ground was that there had been ae 
part payment towards principal and in- 
terest on 15th June, 1925, by the defend- 
ant “as per Vaddichittai filed herewith,’ 
Some months later it apparently occurred 
to the plaintiff or his advisers that the 
ground alleged in the. plaint could not be 
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relied on, and an application was made 
to-amend the plaint by averring payments 
on later dates by the defendant towards 
interest. The application was opposed by 
the defendant as out of time, and the 
application toamend was withdrawn. As 
a matter of fact, the payment pleaded was 
found to have been made towards princi- 
pal, and as the factof payment did not 
appear in the handwriting of the defend- 
ant as required by s. 20, Limitation Act, 
it did not avail to give a fresh starting 
point for limitation. But the Subordinate 
Judge, following certain cases which will 
be referred tö presently, allowed the plaint- 
iff to prove the later payments towards 
interest, notwithstanding that they had not 
been pleaded in the plaint as a ground 
of exemption from the law of limitation, 
-and decreed the plaintifi’s suit. 

“In Jogeshwar Rey v, Raj Narain Mittar 
(1) a Benchof three Judges held that 
the plaintif- who.. pleaded acknowledgment 
of a particular debt as an exemption 
from the Limitation Act, was debarred 

: by s. 50, Civil Procedure Code, (correspond- 
ing to O. VIJ,r. 6) from proving another 
acknowledgment at a later date. But the 
court indicated~.that the plaintiff might 
get over.the difficulty by obtaining leave 
to amend his plaint. The decision was 
criticised by Beaman, J., in Yakub Ebra- 
him v, Rahimatbat (2). In that case the 
plaintiff alleged in his plaint that the 
defendant being an executor of his de- 
cessed creditor, there could be no bar of 
limitation, At tke trial plaintiff sought 
to establish that the defendant was an 
express ‘trustee within s. 10 of the Limita- 
tion. Act: - The learned Judge eaid, “It 
seems to me that when a plaintiff does 
satisfy. the requirements of s. 50, Oivil 

. Prceedure Code, by stating what is in 
“his opinion the ground upon which he 

intends to get over the bar of limitation, he 
ought not to be precluded from taking 
another and not inconsistent ground should. 
he be later advised that the latter is the 
true ground.” This opinion was approved 

in Nistarint Debi v. Chandi Dasi Debi (3), 

But the court proceeded to show that the 

proper course would be for the plaintiff 


to apply for leave to amend the plaint. 


Referring to O. VII, r. 6 the judgment 


y8 : ; 
“The discretion of the court in the matter of 
granting or refusing an application for amendment 


(1) 31 O, 195, 
(2)10 Bom. L. R. 346. 
(3)8 Ind Cas, 788; 12 O. L. J, 423. 
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of the plaint cannot be restricted by an inflexible 
rule of law. It must be decided on the circum- 
stances of each individual case, whether such 
application should be granted or not.” 

in other words, O VII, r. 6 did not 
stand in the way of an amendment of the 
plaint. In Hingu Miah v. Haranba Chandra 
Chakrabarti (4) the judgment, as in the 
prior case, was delivered by Mookerjee, 
J. It cites Yakub Ibrahim v. Rahimatbat 
(2), and Nistarint Debi v. Chandi Dasi 
Debi (3) as authority for the proposition 
that if the plaint shows the ground of 
exemption, O. Vil, r. 6 is satisfied and 
the plaintiff ought not to be precluded 
from taking another and an inconsistent 


ground. This ruling was adopted in 
Parmeshri Das v. Fakiria 60 Ind. 
Cas, 772 (5) by the Lahore High 


Court, though the point actually decid- 
ed was that a plaintiff who hes not 
pleaded a special ground of exemption 
might nevertheless take advantage of an 
admission made by the defendant in his 
written statement, 

The learned Subordinate Judge in the 
present case has, quite reasonably, under- 
stood the two cases last cited as laying 
down that if a plaintiff pleads a ground 
of exemption, which may be a bad ground 
but cufficient for the purpoze of saving 
his plaint from rejection under O. VII,- 
r. 1l, he is free to urge any other ground 
at the trial without the necessity of amend- 
ing his plaint. I do notagree with this 
view of O. VII, r. 6. It is not the view 
taken of it in Jogeshwar Roy v. Raj 
Narain Mittar (1) or by this High Oourt 
in Jagannadha Row v. Seshayya (6) and 


Marudai Muthirian v. Chinnakannu 
Muthirian 52 Ind. Cas, 243 (7), Order 
VII, r. 6 is a rule of pleading. It 


makes do exception to the general rule 
that a plaintiff must plead the facts on 
which he relies for his case. If a party 
is advised that his pleadings are defective 
the remedy is amendment by leave of 
the court. I can see no reason why a dife- 
rent consideration should apply to a plaint- 
iff who wishes to throw over the ground 
of exemption pleaded and to put forward 
some other ground of exemption which 
he has not pleaded. In my opinion, the 
plaintiff ought to have applied for leave 
to amend his plaint, and should not have 


been silowed to give evidence of the other 

(4) 8 Ind. Cas 81; 13 O. L. J. 139. 

(5) 60 Ind. Cas. 772; 2 Lah, 13; 3 Lah, L. J. 22; A, 
1. R, 1922 Lah. 230. 

(6) 17 M. L. J. 281, à 
. (7) 52 Ind. Oas. 243: 9 L, W. 82; 25M. L.T, 295 
(1919) M, W. N. 429, ae 
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ground of exemption without such leave 
having been given, No application for 
leave toamend was made at the trial, and 
as already stated, ihe previous application 
was withdrawn by the plaintiff, ‘The suit 
ought, therefore, to have been dismissed 
as barred by limitation. 
allowed and the decree of the Sub-Judge 


will be set aside, with costs here and in the | 


court below. 


N. K./a. Petition-allowed, 


— 


| MADRAS HIGH COURT. 
Civil Revision Petition No. 183 of 1932. 
December 7, 1932. 
PAKRBNHAM W418, d. 

T. K.M, ALAGAPPA OHETTY 
THROUGH BIS AUTHORISED AGENT 
SANKARA AYYAR—PLAINTIFF-— 
PETITIONER 
versus 
SAMINATHAN OH#TTI AND G0TaERB— 

DEFENDANT3— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 
Court-fee questions—Revision—Suit for recovery of 
possession of ryoti land—Mode of valuation—Madras 
Estates Land Act (I of 1908), ss, 11, 191. 

Where a-Subordinate Judge, in a suit for recovery 
of possession of ryoti land heid on patta in an estate 
valued iton the value of the land as a building 
site on the hypothetical assumption that the land- 
lord would, for some Nuzzar, be willing to allow it 
to beso used as building site: 

Held, that the court was not entitled to proceed on 
a principle, at variance with the provisions of the 
Estates Land Act; by which without the consent 
of the landlord, the land cannot be converted into one 
for building purposes and the method adopted was 
wrong. |, 

When it is a question of a principle to be applied 
to the levying of court-fees, the High Oourt has fre- 
quently interfered in revision. : 

Petition under‘s. 115 of Act V of 1908, 
praying the High Oourt to revise the order 
of the Oourt of the Subordinate Judge, 
Sivaganga, dated the 4th December, 1931, 
and made in ©. S, No. 54 of 1929, 


dudgment.—This is a suit for eject- 
ment and to recover possession of land 
which measures about 2 acres and 16 
cents. [It is admittedly a ryoti land 
-held on patta in an estate, îi. e., the 
Sivaganga Hasiate, It was objected that the 
- plaint was under-valued : so the court had 
to determine the market value of the 
property. Tbe learned Subordinate Judge 
valued it on the value of the land as a 
building siteon ths hypothetical assamp- 
tion that the landiord.. would for some 
Nazzar, for which the court deducted 
Rs, 20—be willing to allow it togbegso used 
as a building jsite. l 
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This petition is | 
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It is objected that it is not open to the 
court to value property on such a basis. 
Reading es, LL and 151 of the Estates Land 
Act, it is clear that the land cannot be 
used for building purposes without the 
consent of the landlord : Ramanadhan v. 
Zamindar of Ramnad (l) and Orr. v. 
Mrithyunjaya Gurukkal (2) have been 
quoted. 

„It is not argued for the respondent that 
the method by -which the lower Oourt 
assessed the market value can be justified, 
But it is contended that the court is ex- 
ercising a jurisdiction which is vested in 
it when it proceeded to determine the 
maket value on this basis. But when it 
is a question of a principle to be applied 
to the levying of court-fees, this court 
has frequently interfered in revision. There 
is, in fact, no other remedy open if the 
court proceeds on a wrong principle. 
It is clear that the principle on which 
the court has proceeded to levy court- 
fees in this case is wrong; it is not entitled 
to proceed on a principle, at variance 
with the provisions of the Estates Land 
Act, by which without the consent of the 
landlord the land cannot be converted into 
one for building,purposes. 

The Revision must, therefore, be allowed 
with costs, and the order of the lower 
Oourt is set aside, ; 

N. K,/As 


(1) 16 M. 407, 
, (2) 24M, 65, 


Revision allowed, 


LAHORE HIGH COURT. 
Miscellaneous First Oivil Appeal No, 1211 
of 1932, - ‘ 
January 13, 1933., 
i BHIDE J. TAN 
Khan Bahadur ABDUL RAHMAN AND 
OTHERS — DEFENDANTS —APPELLANTS 
f versus ; 
Musammat ISHAR KAUR AND OTHERS— 
PLAINTIFFS — RESPONDENTA, 

Civil Procedure Code (Act V of 1908), Sch. 
para, 20—Pending suit—Reference without interven- 
tion of court—Award—Validity—Award filed with 
consent of parties—Objection in appeal—Maintain- 
ability —Jurisdiction—Estoppel. 

Where areference was made to arbitration with 
regard to matters in dispute in a ponding suit, 
without the intervention of the court and the award 
was filed with the consent ofthe parties, but & 
a later stage on the validity of the procedure baing 
attacked by one ofthe parties, the other party 
pleaded (i) thatthe point was never taken in the 
court below and beinga mixed question of law 
and fact should not pe allowed to be raised for the 
first time in appeal and q,(iz) that: the appellants 
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were estopped from challenging the validity of 
the award as they accepted it atthe hearingof the 
appeal and agreed to a decree being passed in terms 
thereof in that appeal : 

Held, (i) that as.the error was patent 
record it could be urged in appeal; 

(ii) that mere consent of the parties could not 
-give jurisdiction to file the award and? ‘there was 
also no estoppel asthe matter was ‘one of mere 
law. Dhan Singh v. Kahn Singh (1) and Chambasap- 
pa Gurushantappa v. Baslingaya Gokurnaya (2), 
referred to. 


Miscellaneous First Appeal from an 
order of the Subordinate Judge, First Olass, 
Lahore, dated the Ist June, 1932. 

Mr. Muhammad Amin Khan, for the 
Appellant. 

Mr. Diwan Mehr Chand, for the Respond- 
ents. =" 


Judgment.—The partiesto this appeal 
had a number of cases pending in differ- 
ent courts, when on the 25th August, 1929 
they referred the matters in dispute to 
three arbitrators for decision. The arbi- 
trators gave an award the next day. Jn 
consequence of the award an application 
was made for withdrawal of an appeal 
which was pending in this court, though 
eventually an order was passed therein by 
Mr. Justice Dalip Singb, with the content 
of Counsel for both the parties that a decree 
be passed'in terms of the award. The 
ested suits are also said to have been with- 


on the 


rawn, 

On the 16th February, 1930, an applica- 
tion was made on behalf of the respondents 
to the Subordinate Judge,First Olass Lahore 
under para. 20 of the Second Schedule of 
the Oivil Procedure Oode for the filing of 
the award. Oertain objections were raised 
by the appellants, but these were rejected 
after enquiry- and eventually an order 
was passed that the award be filed and 
a decree passed in terms of the award. 
From-this decision the present appeal has 
been --preférred. 

The sole point which the learned Ooun- 
gel for the appellants has raised is that as 
the reference to arbitration was made 
during the pendency of suite, in which the 
same matters were sub judice, but without 
intervention ‘of the courts concerned, the 
award could not be filed under para, 20 
of Sch. II, Oivil Procedure Oode. The 
jearned Oounsel's contention is that it waa 
jacumbent on the parties to apply to the 
- courts in which the suits were pending 
for reference to arbitration and follow the 
procedure leid down in paras, 1 to 16. of 
the said Schedule and as this was not 
done the award could not be made a rule 
of the court under para, 20 of the Schedule, 
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In support of this contention, Counsel has 
relied cn Dahn Singh v. Khan Singh (1) 
aDivision Bench ruling of the Punjab 
Ohief Court, in which the subject has been 
Giscuseed exhaustively. 

The learned Counsel for the respondents 
has not attempted to challenge the correct- 
ness of the law es laid downin Dhan Singh 
v. Kahn Singh (1) which is in accordance 
with the view recently taken by a Full 
Bench of the Bombay High Oourt in 
Chanbasappa Gurushantappa v, Baslingaya 
Gokurnaya (2), but has urged (i) that 
the point was never taken in the court 
below and beinga mixed question of law 
and facts should not be allowed to be 
raised forthe first time in this appeal. 
and (ii) that the appellants are now estopp: 
ed from challenging the validity of the 
award as they accepted it before Mr. 
Justice Dalip Singh, at the hearing of the 
appeal which was pending inthis court 
and agreed to a decrees keing passed in 
terms thereof in that appeal, 

As regards the first point, it is true 
that the point was not taken upin the 
courts below, but it seems to be patent 
on the facts appearing on the record. 
The agreement torefer to arbitration itself 
mentions clearly that there were a number 
of cases pending with regard to the 
subject-matter of the reference. The 
learned Counsel urged that the parties 
intended to withdraw the suits. and that 
if the point had been raised in the courts 
below, he would have been able to prove 
this fact. But even assuming. that the 
parties had such intention, that would not, 
1 think, affect the decision of this point. 
The facts remains that litigation was 
pending when the reference to arbitration 
was made and the mere intention to with- 
draw the suits later on seems to be im- 
material. The learned Counsel has referred 
to Jat Narain.Babu Lal v. Narain Das- 
Jaini Mal (3), but Iam unable tosee that 
the ruling supports the contention of 
the learned Oounselin this respect. 

The second contention of the learced 
Counsel also does not seem to have force. 
No authority hes been cited that mere: 
failure to raise a point of law can operate 
as estoppel. In the present instance, the 
law-point involves a question of jurisdic- 
tion and goes to the root of the case. The 

(1) 15 Ind. Oas. 140; 115 P. R.1912; P. W. R. 1912; 


6 P. L, R.1912 Sup. 
(2) 105 Ind, Oas. 516; 51 B. 908; 29 Bom. L.R. 
5) 
3 L. 296; A.I, R. 1922 Lah, 


-1251; A.I. R.1927 Bom. 565 (F. B 
: (3) 69 Ind, Oas, 585; 
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contention of the learned Counsel for the 
appellants is that the learned Subordinate 
Judge had uo jurisdiction at all to 
entertain the application under para. 20 
as reference had bssn made during ths 
pendency of the suits It is a wall estab- 
lished: proposition that parties cannot confer 
jurisdiction on a court even by mutual 
consent. Iam therefore, of opinion that 


‘this objection also cannot prevail. f 


The facts that the respondents accepted 
the award before Mr. Justica Dalip Singh 
might help the respondents to have it 
enforced in some other manner but it 
seems to me that the award cannot bə 
madea rule of-the court under para, 20 
of the said Schedule of the Civil Procedure 
Code. 

I accordingly accept the appeal and set 
aside the order of the learned Subordinate 
Judge butas the objection raised by the 
appellants isa technical one and has bsen 
raised ata late stage, I direct them to pay 


the costs of the respondents, 


A. Appeal accepted. 


Sneed 


MADRAS HIGH COURT. 
Appeal against Appellate Order No, 114 
of 1929, 

December 13, 1932. 

Paxengam WA sx, J. 
SARKARU MUNISAMI AOHARI anp 
OTH&RS—DEFENDANT3—APPELLANTS 
Versus 

OHIKKA VEERAPPA SETTI 


— PLAINTIFF— RESPONDENT. 

Limitation Act (IK of 1908), Sch I, Art. 182 ()— 
‘Step-in-aid'—Application for transfer—Objection by 
judgment-debtor—Batta, memo, application to proceed 
with execution, vakalat in appeal by judgment-debtor, 
whether steps-in-aid., 

A decree-holder applied fortransfer of a decree 
on August 20, 1923, The judgment-debtor contend- 
ed that the decres was satisfied. The court ordered. 
the decree-holder to produce his accounts. The 
decree-holder on 5th December, 1923, put in an 
affidavit, Ex. O, in which he said he ‘had not kept 
his day-books and ledger with him and stated “as 
prayed for in the petition, orders are necessary for 
taking out execution”, Transfer was ordered on 7th 
December, 1923, The present execution petition 
was filed on 22nd November, 1926: 
~ Held, (i) thatthe Ex. O was not a step-in-aid of 
execution as.the prayer tothe court to proceed with 
the execution of the petition was entirely unneces- 
sary since the court was bound to dispose of it. 
Rangachariar v. Subramania Chetty (1), Masilamani 
Mudaliar v. Sethuswami Aiyar (2), Abdul Kadir 
Rowther v. Krishna Malamal Nair (3), Krishna 
Pattar v. Seetharama Pattar (4) and Kasiwajjala 
Ramasami v, Boddw Veeranna (5), referred to, 
a Lal v, Udit Narayan Singh (6), not 
ed, 
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(ii) That the batta memo put in by the decrees 
holder’ for witnesses in the enquiry was also not a 
step-in-aid. 

Oase-law discussed | , 

tii) A vakalat filed by the decree-holder in an 
appeal by the judgment-debtor against the order 
made on such enquiry would net bea  step-in-aid 
as the appeal was only a continuation of the pre- 
vious proceeding and the vakalatis filed to oppose 
it. Brij Nath Sahai Singh v. Hari. Charan Ray 
(16), referred to, 

As a counter application to remove the obstruc- 


tion caused by the judgment-debtors who stated 
that the decree was satisfied is not a step in 
execution, to file batta for witnessesin the enquiry 


necessitated by this plea would not be 8 
aid of execution. 

The defending of an appeal preferred by the 
judgment-debtor in execution proceedings isnot a 
step-in-aid of execution within the meaning of Art. 
182 of the Limitation Act. 

Appeal against the order of the Oourt 
of the Subordinate Judge, Ohittoor, dated 
the 8th October 1928 and made in A. 9 
No. 35 of 1928 (A. 8. No. 282 of 1997 
District Oourt, Ohittoor) preferred against 
that of the Court of the District 
Munsif, Madanapalle, dated the 24th June 
1927 and made in R. E, P. No. 787 of 1926, 
in O.S. No. 434 of 1919. 

Judgment —The decree-holder in O, 5, 
No. 434 of 1919 on the file of the (District 
Munsif of Madanapalle put in an execu- 
tion application on 20th August 1923 
under O, XXI, r. 16, Civil Procedure Oode 
for the transfer of the decree to the 
District Munsif’s Oourt of Ohittoor for 
execution. Defendants Nos. 3 and 6 con 
tested the application saying that the 
decree was fully satisfied. 

What took place in the execution ap- 
plication is as follows:—An issue was 
framei on 6th October 1923, “is the decree 
fully satisfied. If mot what is due?” 
After various -adjournments the court 
noted on 5th December 1923, “I want to 
examine the decree-holder. He should 
appear with all his account books of 
1920 and onwards. Dafendants also 
should bring their accounts. Batte in 3 
days.” The decree-holder on 5th Decem- 
ber 1923 put in an affidavit, Ex, O, in 
which he said he had not kept his day- 
books and ledger with him and stated 
“as prayed for in the petition, orders are 
necessary for taking out execution”, 
Transfer was ordered on 7th Dacember 
1923. The present execution petition was 
filed on 22nd November 1926. The executo 
ing Oourt found it barred by limitation. 
The lower Appellate Oourt found it not 
barred. Hence this appeal. The learned 
District Muusif did not discuss the steps 
which were alleged to save limitation 


step-in~ 
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“but :the lowér Appellate Court has fully 
discussed them. Three steps were relied on 
before it; the first was the batta application 
Ex, B put in on 27th November 1428, the 
second was a vakalat put in the appeal pre- 
ferred by the judgment-debtors against the 
transmission of the decree and the third 
was the.-'@ffidavit already mentioned, 
Ex. O. The first two matters the 
learned Subordinate Judge did not find 
to be steps-in-aid; and the 3rd he found 
was such, I shall, therefore, first deal 
with the 3rd ground on which the appeal 
was allowed although in point of fact in 
arguing the case before me the Tespong- 
ent relies rather on the first ground. I 
fail to gee how Ex. O can be a step-in- 
aid. The plaintiff had been ordered to 
produce his accounts and was unable or 
ùnwilling to do so. All that he had to 
tell the court was that he was not 
producing his accounts. The prayer to 
the court to proceed with the execution 
of -his petition was entirely unnecessary 
since the court was bound to dispose of 
it.. There- are two cares of this court 
bearing on the question. One is kanga- 
chariar v. Subramania Chetti (1) a case 
very similarto the present case which 
follows Masilamani Mudaliar v.Sethuswami 
‘Aiyar (2) and dissents from Abdul Kadir 
Rowther v. Krishna Malamal Nair (3). It 
“wan sought to distinguish this case on 
the ground that an order for transmission 
had already been passed in that case, 
But even in that case apparently though 
“the order for transmission had been passed 
what the petitioner asked the court to 
do was actually to send the records tothe 
other court. In the case in Masilamani 
Mudaliar v. Sethusmami Aiyar (2) an 
assignee of decree filed a petition for 
execution on 13th July 191i and an order 
of attachment was made on the day of 
hearing, 12th August 1911; the petition 
itself was dismissed on 26th August 1911 
as he failed'.to pay batta. A fresh ap- 
plication was filed on 10th August 1914, 
It was held that though in the above 
circumstances the court might presume 
thatthe decree-hoider made an oral ap- 
plication on the day of hearing to proceed 
with the execution, such application was 
not a stepin-aid of execution. It was 
‘only on the supposition of such an ap- 


(1) 58 Ind, Oas. 536; 12 L, W. 9. ` 

(2) 41 Ind. Oas. 701; 41 M. 251; (1917) M.W. N. 
502; 33 M. L. J. 219; 22 M. L. T. 115. 

(3) 23 Ind. Oas. 533; 38 M. 695; 1L. W. 271; 
Se M. W. N. 563; 26M.L, J. 436; 15 M.L. T. 
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plication for execution being made on 
12th August 1911 that limitation could 
have been saved at all. It is clear that 
the application was made before the orders 
were passed, Further, Krishna Patter v. 
Seetharama Pattar (4)and Kasinajjala Rama- 
sami v. Boodu Veeranna (5) concur with 
this view. Other Courts no doubt have 
held a different view: Vide for instance 


“Ram Lal v, Udit Narayan Singh (6). The 


learned Advocate for the respondent has 
sought to uphold the Appellate Court's 
decision on the ground that the batta 
memo was a step in execution. In Kuppu- 
swami Chettiar v. Rajagopala Aiyar (7) 
it was laid down that a statement filed 
by a decree-holder objecting to the judg- 
ment-debtor’s application to. enter up 
satisfaction of the decree is not a step 
in execution. In the other case, Krishna 
Patter v. Seetharama Pattar (4) it was 
held that it was immaterial whether an 
execution application was or was not . 
pending at the time. As noted in that 
case the decisions in Calcutta apppear to 
be conflicting. There are cases of Allahabad 
directly contrary to the view taken by 
Madras. (Vide Muhammad Siddiq Khanv. 
Misiri Lal (8) Abdul Kuaddus v. Ahmed 
Hussain (9). Lahore takes a different 
view: Umar Din v. Ghulam Muhammad (10), 
But it is argued that the authority in 
Kuppuswami Chettiar v. Rajagopala Aiyar 
7) and Krishna Patter v. Seetharama 
Pattar (4) has been shaken by Vapu Lowther 
v Sivakataksham Pillai (11). I do not find 
anything in that case which shakes the 
previous ones. The question there was 
whether an application for leave to bid 
and to set off the price against the decree 
amount is a step-in-aid of execution. 
The learned Judges held that it was, 
Venkatasubba Rao, J., refers to Dalel Singh 
v Umrao Singh (12) on the point as to 


(4) 98 Ind. Cas. 156; 50 M: 49; 51 M. L. J. 480; 24 
L. W. 488; A. L R. 1926 Mad. 1178, 

(5) 106 Ind. Gas. 648; 53 M. L.J. 166; (1927) M., 
WN. 792; 26L. W.725; A.L R. 1928 Mad, 


143. 
(6) 100 Ind. Cas. 308; 2 Luck. 419; 40. W. N 
175; A.I. R. 1927 Oudh 134. 
(7) 70 Ind. Oas. 324; 45 M. 466; (1922) M.W. N. 
I. R. 1922 


113; 42 M. L. J. 303; 15L, W, 348; A. 
Mad. 79; 32M. L.T 27. ee 
(8) 64 Ind. Oas. 524; A. I, R.1922 All, 432; 19 A.L. 
. 843. = a 
9) 79 Ind. Cas. 411; A. I. R. 1923 All. 415. 
A 10) 103 Ind. Oas. 712; A. I R. 1927 Lah. 
53. : 
(11) 123 Ind. Oas. 577; 53 M. 390; 31 L. W. 473; 
Ind. Rul, (1930) Mad. 513; 58 M. L. J. 406; (1930) M. 


W. N; 208; A. I. R. 1930 Mad, 588. 
(12) 22 A, 399; A. W.N. 1900 129 2% 
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` uniform aoplication. 


‘judgment-debtors who 
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whether a mere application to bid would 
be a step in execution. This point is 
not covered by any Madras decision and 
the learned Judge admits that it dosa 
not really arise but that he is disposed 
to agree with the Allahabad decision. It 
was argued that the learned Judge dis- 
sented from the position taken up in 
Krishna Pattər v, Seetharama Paitar (4) that 
the step must be one which the court 
is asked to take. The lsarned Judge 
says on this point, 

“In one sense this is perfectly true. The learned 
Oounsel contends that the step which the Court 
is asked to take must be something like attaching 
or selling property. I am not prepared to place 
this restricted view upon the words.” 

The learned Judge does not say that 
the Court has not to be asked to take 
some step. In any case the observation 
is obiter, The other learned Judge 
Madhavan Nair, J., refuses to express any 
Opinion as to whethera mere application 
for leave to bid in auction is a step in 
execution, I find nothing in the case which 
shakes the authority in Kuppuswami Che- 
tiar v. Rajagopala Aiyar (7) and Krishna 
Paitir v. Seetharama Pattar (4). I think 
it is unneceesary to quote the decision of 
other courts cn this vexed matter in regard 
to whish Venkatasabb: Rao, J, has re- 
marked that there isan ex'rame conflict 
of view in the decided cases which fail 
io disclose even a principle of a general or 
Ha says, 

“The wording is so uncertain that it leads to 
the spending of efforts in barren and fruitless 
discussion anda good deal of time of the court is 
wasted,” 

He suggests that the 

“Legislature may well with the aid of the decided 
cases catalogue the applications which, in its opinion, 
ought toserve as steps-in-aid of execution,” 

1 will therefore merely note some Madras 
cases. Raman Chetty v, Ramcswami Pillai 
(18) was a case of bit:a memo for arrest, 
Vijiaraghavalu Naidu v Srinivasalu Naidu 
(14) was an application for sals proclama- 
tion. Govindaswami Pillai v. Govinda 
Padayashi (15) was a batia memo ta 
attach properties It was sought to be 
argued that while the counter application 
to remove the obstruc‘ion cau3zed by the 
f stated that the 
decree was satisfied may not be a step in 
execation, to file batta for witnesses in the en- 
quiry nacessiated py this plea would be a step 


(13) 110 Ind. Cas, 205; A. I. R. 1928 Mad. 563; 
(1928) M.-W. N.699; 29 L, W. 327. 

(14) 28 M. 399. 

(15) 89 Ind. Cas, 894; 48 M. L. J. 
684; (1925) M. W, N. 591; A, 


678,421 L. W, 
L R. 1925 Mad. 
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in aid of execution. I entirely agree with 
the reasoning of the learned Subordinate 
Judge, thatif the counter itself, the most 
important document without which none 
of the subsequent proceedings in execution 
could take place is not a stap in execution, 
none of the subsequent steps in removing 
the obstruction can bs steps-in-aid, ; 
The last matter relied on as a=step in 
execution namely the vakalat filéd-“by the 
respondent in the appeal appears to me to 
stand on the same level : asthe appeal was 
only a continuation of the previous pro- 
ceeding and the tckalat is filed to opposa 
it. Only one raported case on the matter 
was quoted Brij Nath Sahat Singh v. Hari 
Charan Ray, 48 Ind. Oas, 187 (16). It was 
there held that the defending of an appeal 
preferred by the judgment-debtor in execu- 
tion proceedings is not a “step-in-aid of 


. execution within the meaning of Art. 18% 


of the Limitation Act. That decision is 
therefore against the respondent andié is 
the more noticeable as coming from the 
the Patna High Oourt which in other 
matters takes a more favourable view than 
Madras with regard to steps for the removal 
of obstruction being steps-in-aid. It has 
been suggested to me that I should refer 
the matter to a Bench but sitting as a 
single Judge, I can find no conflict of 
authority in Madras on the firet and third 
points dealt with by the lower Appellate 
Uourt, As stated by Ayling, J., in Kup- 
puswami Chettiar v. Rajagopala Aiyar, 


“Tn a matter like limitation certainty is the first 

desideratum; it matters comparatively little whether 
a decree-holder is allowed 3 years or 10 to execute 
his decree so long as he knows for certain when the 
time allowed will come to an end.” 
Ths Bench decisions of this court having 
been uniform with regard to two of the 
grounds raiaid Ise no reason to make a 
reference. 

With regard to the other ground, “the 
affidavit filed in appaal it seems that, 
following the principle laid down by the 
Madras High Oourt, the decision must 
also be sgaicst the respondent and as 1 
pointed out the Patna High Court which 
takes a view favourable to the executing 
decree holder is here against bim. The 
appeal must therefore be allowed with 
costs and the execution petition dismissed, 
N.K fá, Appzal allowed, 
(16)48 Ind, Oas. 187. 2 
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LAHORE HIGH COURT. 
Oriminal Revision No. 92 of 1933. 
February 3, 1933. 
HARRISON, J. 
EMPEROR—PITITIONER 
versus 
_. UJAGAR SINQH—RBESPONDENT. 
Criminal. Procedure Code (Act V of 1898), 3. 206 
—Penal Code (Act: KLV of 1860), ss. 302, 307— 
Arms Ati (XI of 1878), s. 19-F —Charge for offences 
not exclusively triable by Court of Session—Com- 
mittal, when legal. 
_ Where a Magistrate with s. 30 powers committed 
two persons to the Sessions, the charges being 
respectively murder and a charge under s.19-F of 
the Arms Act against the first accused, and attempt- 
ed murder and asimilar charge under the Arms 
Act against the second accused, and the Sessions 
Judge after disposing of the case against the first 
accused for murder, recommended that the com- 
-mittal for the other charges be quashed: 
Held, that the Magistrate acted rightly in fram- 
ing charges and passing committal orders under both 
‘the Arms Act andthe Penal Code and sending the 
eases up for trial to the Court of Session. Emperor 
v. Karam Singh (1), distinguished. 
Oase reported by the Sessions Judge, 
Lahore, with his No. 71 of llith January, 
1933. 


‘ Report.—“Ujagar Singh, a Jat of 
Bhoptian, had an illicit intimacy with 
_Musammat Dani, the sister of Wazir, a 
‘Teli of the same village. In consequence 
ill-feeling appears to have arisen and in 
retaliation, Wazir is said to have molested 
‘the niece of Ujagar Singh one day and this 
led tothe convening of a panchayat, 
Musammat Dani was sent away to the house 
of her husband's parents in village Paimar 
and Wazir was turned out of the village. 
-He, however, returned some time in June 
‘last. 

On the 24th of June 1932, Khushia, a 
Teli of Bhoptian and a relation of Wazir 
"with his mother and sister (Wusammat 
Sulakbi), were removing clods of {earth from 
‘the village chhappar or pond,which was 
dry at the time. Ujagar Singh, who was 
‘at the nearby Dharmsala well at the time, 
‘objectedto. Khushia removing the clods 
of earth, anda quarrel appears to have 
ensued. Ujagar Singh who was armed with 
"adang assaulted and beat Khushia and 
' Musammat Sulakhi. Their cries brought 


' Wazir to the scene armed with a barchhi | 


orspear. Ujagar Singh thereupon running 
ofito his house, some’ 40 or 45 karama 
'* distant, returned armed with a spear. He 
«yas preceded by a relative, named Gajjan 
Singh, who advised Wazir not to fight. 
For some reason oran other Wazir attack- 
ed Gajjan Singh dealing him a spear thrust 
in the abdomen, to which injury he 
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succumbed at the Manga Dispensary on thé 
following morning. Wazir, after assailing 
and injuring Gajjan Singh, ran away and 
Ujagar Singh then assailed Khushia with 
the spear with which he had armed him- 
self, and inflicted two incised injuries, one 
on the nose and another on the left side. 

In connection with theabove occurrence, 
Wazir and Khushia were sent up for trial 
under s. 302in connection with the murder 
of Gajjan Singh Ujagar Singh unders. 307, 
Indian Penal Oode; as regards the assailing 
and injuring of Khushia; and both he and 
Wazir under 8.19 of the Indian Arms Act 
for each beingin unlawful possession of a 
spear. 

The Magistrate, who also exerciges powers 
under s. 30 of the Code of Oriminal Pro- 
cedure, discharged Khushia ànd commit- 
ted Wazir and Ujagar Singh tothis court 
for trial in respect of the different offences 
specified above. Wazir has been duly 
tried for the murder of Gajjan Singh and 
his casehas been disposed of. There was 
absolutely no justification for the commit- 
tal of Wazir and Ujeger Singh for the 
offences underthe Arms Act ands. 307, 
Indian Pena] Oode, The three cases could 
have been adequately dealt with and dis- 
posed of by the learned Magistrate himself 
irrespective of the fact that the evidence in 
ali four cases is the same, The view of the 
Magistrate that it would not be proper that 
two courts should simultaneously adjudi- 
cate on the same evidence affords no ground 
for the commitments. 

For the above reasons and with reference 
to Emperor v. Karam Singh (|) reported 
at page 178,31 Cr. L. J. 1930, submit — 
the three cases to the Hon'ble High Court 
with the recommendation that the commit- 
ments be quashed and the Magistrate 
directed to dispose of the cases in accord- 


ance with law.” 


Order.—There is said to have been a 
fight or, at any rate, an altercation in 
village Bhoptian on the 24th of June 1932 
andit is said that one Wazir and one 
Ujagar Singh struck Gajjan Singh and 
Kbushis with spears. Wazir is said to 
have struck Gajjan Singh and Ujagar Singh 
is said to have struck Khushia twice, 
Gajjan Singh died: Khushia sustained two 
wounds from the spear. | 

Such are the simple facts, The Magis- 
trate, who heard the evidence and who was 
also a Magistrate with s. 30 powers, com- 
mitted both Ujagar Singh and Wazir to 


- (1) 120 Ind. Oas. 677; 31 Or. L. Je 178; Ind, Rul. 
(1930) Lah, 133; A. I R. 1930 Lah, 312. 
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the Court of Session, the charges being 
respectively murder (s. 802) and a charge 
under s. 19 (f) of the Arms Act against 
Wazir and attempted murder under ‘s. 307, 
Indian Penal Code, and a similar charge 
under the Arms Act against Ujagar Singh. 
The learned Sessions Judge has disposed 
of the case against Wazir under s. 302, 

Indian Penal Oode, and has recommended 
` that the committal orders under s. 19 (f) 
against both of them and under s. 307, 
Indian Penal Code against Ujagar Singh be 
quashed. Herelieson Emperor v, Karam 
Singh (1). This case is by no means 
similar. It was under s,379, Indian Penal 
Oode; the Chief Justice pointed out that in 
committing cases not exclusively triable 
by the Oourt of Session, Magistrates should 
exercise a proper discretion and give ade- 
quate reasons for making commitment to 
the Oourt of Session, and that a case, which 
is triable by the Magistrate, should not be 
committed to the Sessions merely witha 
view toavoid a conflict of decisions, 

Now, the main case against Ujagar Singh 
is unders, 307, Indian Penal Code, and is 
triable exclusively by the Oourtof Session. 
I am not prepared to say whether the 
sentence which the Magistrate could inflict, 
4, e Beyen years, would or would not have 
been adequate on the facts of the case: 
Presumably the Magistrate thought it 
would not, Ido not think any sufficient 
reason has been shown for quashing the 
committal order under s. 307, Indian Penal 
Oods. So far as the charges under s. 19 (f) 
ofthe Arms Act are concerned, itis quite 
. true that the Magistrate could have dealt 
with them; but on the whole I think 
it would have led to unnecessary delay had 
he doneso, forhad the result been a con- 
viction, the question of appeal would have 
arisen, andit might have been urged, and 
Ithink with considerable force, that the 
proceedings in the Oourt of Session on 
the grave chargezsof murder and attempt: 
ed murder should be delayed until the deci- 
cion of the appeal from the convictions 
under the Arms Act. Tho disposal of the 
easesisthe most important consideration 
and onthe facts of these cases I think the 
Magistrate acted rightly in framing 
charges and passing committal orders under 
both the Arms Act and the Penal Code 
and sending thecases up for trial to the 
Court of Session. Once this had been done 
there is no doubt that the cases could have 
been very quickly decided by theSessions 
Judge, the witnesses being all present, 
There hasbeen much uanecessary waste 
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of time. Ths committal order will stand. 
1 return the cases to be disposed of by the 
Court of Session. 

å. Cases sent back, 


MADRAS HIGH COURT. 
Oivil Revision Petition No. 1205 of 1932. 
November 3, 1932,  : 
Keisanan Panpatal, JJ.” 
N. P. SUBBIAH PILLAI—Dzocgun. 
HoLDHS-—-PeaTiTIONER 


À Versus 
M. NELLAYAPPA PILLAI—JUDG ENT- 
DEBTOR— RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 


29,0. V, 
r. 26, 0. XXVI—Witness in Native 


State within 
200 miles from court—Refusal to appear—Duty to 
issue commission. 

There is no law by which witnesses in Native 
States ` which have made arrangements for mutual 
service of processes within British India can be 
compelled to obey these processes and punished if 
they fail to doso. Therefore, in the caso of such 
witnesses the court would not be justified in refus- 
ing to issue a commission on the mere ground 
that the distance to the place where the witnesses 
reside is less than 200 miles from the court. 


Patition unders.115 of Act V of 1998 
and s, 107 of the Goverament of . India Act 
praying the High Oourt torevise the order 
of the Oourt of the District Munsif of 
Ambasamudram dated the 13th August 1932 
and made in Execution Application No. 416 
of 1932 in E. P. No, 178 of 1832 in O. 8, 
No. 1323 of 1104 M. E.on the file of the 
Oourt of the Principal District Munsif, 
Trivandrum. 


Judgment —The$sDistrict Munsif was 
wrong in refusing to issue a commission on 
the mere ground that the distance to 
Trivandrum where the witnesses reside is 
less than 200 miles from the court. Tri- 
vandrum isin foreign territory. Therule 
applies to distancea in British India, I am 
not aware of any law by which witnesses 
in Native States which hava made arrange- 
ments for mutual servics of processes with 
British India can be compelled to obey 
these processes 3. e. punished if they fail to 
do so, The arrangement for mutual service 
of processes is made in pursuance of s. 29, 
and O. V, r. 26, Oivil Proesdure Oode, 
Though such processss may be served as if 
they had been issued by territorial Courts, 
theeffact of non-compliance is a different 
matter, If, therefore, the Trivandrum wit- 
nesses refused toattend on service of 
summons, the only way to take their evi. 
dence, if necessary, was by commission, 
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It appears from the reply afidavit that the 
witnesses were summoned to appear brt 
did not do so. For théee reasons the 
District Munsif should now issue & ccm- 
mission for the examinaticn of wiinesses 
Nos. 1 to 6. The petitioner and his agent, 
witnesses Nos. 7 and 8, must appear before 
the lower Oourt and be examined there. 
The order of the District Munsifis varied 
accordingly. 

The petitioner has won and must have his 
costs of this petition. 


N. Efa . Petition allowed, 


pa ad 


HYDERABAD HIGH COURT. 
Oivil Appeal No. 435 of 134) Fasli, 
Azur 19, 1342 Fasli. 

_ Nawas Saman Nawaz JUNG Bansper, J. 
YENKA— DEFENDANT— A PPALLAN'T 
versus : 

MUHAMMAD IBRAHIM—PvaintirF— 

RESPONDENT. 

Promissory note—Proof of execution—Concurrent 
finding as to execution—Presumption as to considera- 
tion—Hyderabad Negotiable Instruments Act(V of 
1818 Fasli), s. 118. 

When the execution ofa promissory note is prov- 
ed and there isa concurrent finding of courts to the 
game effect, the necessary presumption under s. 118, 
Hyderabad Negotiable Instruments Act, will be that 
consideration has psssed, so long as there is no evi- 
dence to the contrary. 

Oivil Appeal trcm a decree of the Nezim 
Sadar Adalat, Aurangabad, dated the 2nd 
Ardibihisht 1341 Fasli, reversing that of the 
Munsif, Jalns, dated the 23rd Azur, 1340 
Fasli, 

i Moulvi Shah Sabir Ahmed, for the Appel- 
ant, 
. Moulvi Kalim-ud din, for the Respondent. 

Judgment.—tThe suit of the plaintiff 
for payment of money was instituted in 
Munsit’s Court at Jalna on a pro-note and 
was decreed and the Adalat Zillah dis- 
missed the suit as the passing of the 
consideration to the defendant was not 
proved Appeal was preferred against the 
said order in Sadar Adalat which restored 
the decree of the original court, Now the 
defendant has preferred the pressnt appeal 
against it whichis bəfora us Arguments 
of the parties’ Pleadera were heard. rom 
the perusal of the material on the record 
vee also hold that it is proved that the do- 
cument was executed by the defeniant, In 
this connection one witness Khaja Khan 
has been produced who dsposes thai the suit 
pro note isin the hand-writing of the de: 
fendant and at his reques} he had attested 
on the duplicate and the defendant had 


In re MODALI LAKSHMI NARASIMHAM, 


admitted the receipt of the con 
In addition to this the plaintiff 
ed cn cath in support of the 
argued that in thecuit pro-note 
tion is steted to bein cash. C 
this the pleintiff hes depcsec 
consideration for the pro-note was 
of the articles purchased by the 
on various cccasions. Appar 
discrepancy is worthy of conside) 
we see that the words used a 
the cash consideration are in pri 
form of the pro-note is a printed 
in the plaint itis clearly state: 
sum isin reepect of the loan an 
has been stated in the sworn 
The plaintiff has filed his accoun 
the court. Although they are not: 
kept according to his statemen 
entries of various articles purche 
defendant in the account books 
sum total tallies with the amount 
in the pro-note. In view of these ci 
ces the discrepancy is not so in 
to hold the prc-note to be false 
When the execution is proved ar 
courte have also held the same c 
dence the necessary presumption t 
of the Hyderabad Negotiable Ir 
Act, Vof 1318 Fasli, willbe that 
deration has passed to the defend 
as thera is no evidence to tke cont 
defendant has not rebutted tk 
evidence. Hence the appeal is 
with costs. 

Appeal d: 


N fa. 


: MADRAS HIGH COU. 
Criminal Revision Vase No. 56t 
and 
Oriminal Revision Petition N 
of 1932. 
November 24, 1932. 
OVRJENVEN, 9. 
In re MODALI LAKSHI 
NARASIMHAM SARMA—Ac 
—PETITIONES. 
Railways Act (IX of 1890), 8. 122 ( 
Railway line to enter platform, whether 
Where in order to reach a railway ; 
accused crossed the lineinstead of enter 
ordinary route, and the evideace showe 
was a notice board put up at the stati 
ing such trespass, and the accused wa 
under s. 122 (1), Railways Act, and finec 
Held, that the conviction was not ille 
Per Curgenven, J.—“I am not going tc 
persons can wander about railway lines 
own will and pleasure without rend 
selves liable under some provision of 
prohibits so dangerous a practice.” 
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Petition under ss. 435 and 438 of the 
` Code of Criminal Prosedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional First Olass 
Magistrate, Nellore, dated the 16th March 
1932 and made in O.A, No. 5 of 1932 
preferred against the judgment of the 
Court of the Stationary Sub-Magistrate, 
Nellore, dated the 25th January 1932, and 
made in O O. No. 770 of 1931. 

Mr. T. V. Ramanatha Aiyar, for the 
Petitioner. _ 

Mr. Parakat Govinda Menon, for the 
Public Prosecutor, for the Crown. 

Order.—The ‘petitioner has been con- 
victed under s. 122 (1) of the Indian 
Railways Act of unlawfully entering upon 
arailway and sentenced to pay a fine of 
Rs. 10. The evidence shows that in order 
to reach the platform of the Nellore Rail- 
way? Station he crossed the line instead 
ofentering.it by the ordinary route. The 
‘only point taken is that the prosecution has 
not demonstrated that such action consti- 
tutes an unlawful entry or a trespass, 
There is evidence, which the courts have 
accepted, that there was a notice-board put 
atthe station prohibiting such trespasa 
and the accused's conduct was said to have 
constituted a breach of that notice. 
Toasniuch as this point was not specifically 
challenged at the trial, the prosecution waa 
not put to the proof of the authority upon 
which that notice was based. Had this 
been done, I have no doubt that’it could 
have been shown that the notice was per- 
fectly justified by somerule or regulation. 
I am not going to believe that persons can 
wander about railway lines at their 
own willand pleasure without rendering 
themselves liable under some provision of 
law which prohibits so dangerous a 


practice. 

Thea Oriminal Revision Petition is 
dismissed, 

N, K/4. Petition dismissed, 


LAHORE HIGH COURT. 
Second Civil Appeal No. 39u of 1928. 
, January 9, 1933, 

ÅDDISON AND AGHa HAIDAR, JJ, 
DEVI DITTA MAL AND ANOTHER— 
DREEENDANTS— A PPELLANTS 

Š versus 
Frem THAU MAL-PARJA RAM—. 
PLAINTIFF AND OTEHES—DEFENDANTS— 
RESPONDENTS, 


DEVI DITTA MAL V. PIRM THAU MAL PARJA RAM, 
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tion of partnership with minor—Validity—Scope of 


a. 247, 

Although under s. 247 of the Contract 
minor may be admitted to the benefits of a part- 
nership, and, ifso admitted, his share is liable, 
where the partnership is based on contract, the 
privilege conferred by the section does not give 
him the power to creats afirm, that isto say, a 
partnership based on contract must be in existence 
before the minor can be admitted to its benefits, 
Mohamad Rafig v. Qamar Din (1), followed. 


Act a 


Second Oivil Appeal from the decras of 
Additional District Judge, Ferozepore, 
dated the 15th November, 1927, modifying 
that of the Subordinats Judge, First Class, 
Ferozepore, dated the 29th January, 1926, 


Messrs J. L. Kapur and P. M. Lal, tor 
the Appsllants. 

Mr. Bishan Narain, for the Respondents, | 

Judgment—The faste leading up to 
this appeal are as follows :— 

Thera ware three brothers, Jagpat Rai, 
Buta Ram and Lal Chand, Jagpat Rai's 
gon was Gobind Lal. Gobind Lal and his 
two uncles Buta Ram and Lal Chand ware 
carrying on a family business. Gobind 
Lal first died in 1909 leaving a minor son 
Devi Ditta Ma). The business continued, 
Some time afterwards Bata Rim and Lal 
Ohand died leaving widows Musammat 
Satan Bai and Musammat Narain Bai, 
Davi Ditta Mal’s mother, Musammat Ohand 
Davi, was alao alive. The three women, ` 
namely, the mother of the minor Devi Ditts 
Mal, and the two widows of Baia Ram and 
Lal Ohand carried on the business till 1920, 
when it ceased for eight months. Business 
was, however, agsin started in 1921, certain 
gumashias being taken into partnership 
with the minor defendant. They supplied 
no capital but were partners supplying 
labour end experience. Two of these 
gumashtas are Shankar Das and Ohanan Dal, 
Atthis stage the plaintiff firm of Thau Mal- 
Parja Ram had dealings with the firm and 
has now sued on the basis of these dealings 
the minor Devi Ditta Mal, his two aunts, 
Musammat Satan Bai and Musammat 
Narain Bai, as well as ths two gumashias 
partners for Rs. 3,087-93. The firm has 
obtained a decree against the ladies and 
the two gumashta partners as wellas the 
minor Davi Ditta Mal for the amount 
claimed with costs, Butit was added that 
the minor defendant would not ba peraonally 
liable, though the family estate in his hands 
would beiiable. Against this decision this 
second appeal has been preferred by Davi 
Ditta Mal and by one ofthe aunts, Musam- 
mat Batan Bai, widow of Buta Ram, on the 


Contract Act (IX of 1872),s, 2)7—Minor—Crea- ground they are not liable, . 
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It cannot be said that the old business 
started by Jagpat Rai, Buta Ram and Lal 
Ohand continued after 1920 for two reasons. 
In that year there was an interregnum of 
eight months during which theshop was 
completely closed and that ended the busi- 
ness. In the second place, when the two 
gumashta partners were taken in, that also 
ended the old business, for it cannot be 
said that it was the same business that 
continued. A new partnership founded on 
contract with atminor came into existence 
then, According to the old's, 247 of the 
Contract Act a person who is under the 
age of majority may be admitted to the 
‘benefits of a partnership, but cannot be 
made personally liable for any obligation 
of the firm: but the share of such partner 
in the property of the firm is liable for the 
obligations of the firm. There is a Division 
Bench authority of this court reported as 
Mohammad Rafiq v. Qamar Din 67 ind, Oas. 
95 (1) to the effect that although under s 247 
of the Contract Aci a minor may be admitted 
to the benefits of a partnership, and, lif ao 
admitted, his share is liable, where the 
partnership. is based on contract, the pri- 
vilege conferred by the saction does not 
give him the power to create a firm, that 
is to say, a partnership based on contract 
must be in existence before vhe minor can 
- be admitted toits benefits, for he cannot be 
admitted to what does not exist. Inmy 
judgment this case ison all fours with the 
present one. A partnership based on 
contract was started in 1920 and 1921, the 
partners being the two gumashta partners 
andtheminor, There was not in existence 
then a partnership to the benefits of which 
the minor was admitted. In these circum- 
stances the minor cannot be held bound 
to sny extent. Hisshare in the partnership 
would have been liable had he been admitted 
toan existing partnership firm, but as this 
was not the case and the new firm started 
by agreement betwesn him and the two 
gumashta partners the minor cannot ba held 
bouad at all as such a contract is illegal. 
Tt follows that the appeal of ths minor must 
be accepted and the decree s> far as he is 
concerned ast aside, : 

Obviously the other appellant Musammat 
Satan Bai also cannot ba held to bs liable, 


She was not a pariner in the firm 
aj any time. Of cours2, sie had 
a Hindu widow's rights of mainten- 
anca etc, in the original family busi- 


ness but nothing more. Tas decres against 


(1) 67 Ind. Oas.95; 4 U. P. L. R. (L.) 63; A. L R. 
1922 Lah. 441 ; 
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her must also be set aside. Of course, the 
decree against the persons who have not 
appealed stands. 4 , 

The two appellants will pay their own 
costs throughout. 

A, Decree set aside, 


CALCUTTA HIGH COURT. 
Miscellaneous Oase No. 160 of 1932, 
January 16, 1933. 

PANOKaIDGB AND PATTERSON, Jd. 
JOGENDRA OHANDRA ROY—Acoussp— 
PETITIONER 
versus 
Taz SUPERINTENDENT or raz DUM 

DUM SPEOIAL JAIL—Oprprosi15 PARTY. 

Government of India Act, 1919, (9°& 10 Geo, V, C. 
101), 3. 72—Ordinance (II of 1982), s. 21—Ordinance 
(X of 1982), s. 80—Sentence for more than six months 
under Ordinance II of 1982, whether ceases to have 
effect on expiry of Ordinance—S. 21, whether ultra 
vires—Interpretation of Statutes—Validity of sen- 
tences passed under temporary Statutes—‘Anything 
done’, whether includes penalties imposed. 

In enacting 8. 72 of the Government of India Act 
the Legislature cannever have intended that sen- 
tences authorised by an Ordinance should not extend 
beyond the termof the Ordinance, or that such sen- 


tences should automatically expire with the ex- 
piration of the Ordinance. Therefore, the provi- 
sions ofs. 2lof Ordinance IL of 1932, authorising 


the court to pass sentences of imprisonment which 
would continue beyond the date of expiry of the 
said Ordinance are not wltravires of B. 72 of the 
Government of India Act of 1919. [p, 206, col. 


2. 

h is true that a penal Statute should be strictly 
construed, but ib is none-the-less true that every 
Statute, whether penal or not, should be construed 
in amanner consistent with common sense, and 
that ifthe intention of the Legislature is not ap- 
parent from the words of the Statute itself, it ought 
to be presumed to have been such as is consistent 
with reason and justice, [ibid.] 

It is a recognised rule of construction which 
applied with equal force to Statutes that had heen 
expressly repealed and to temporary Statutes the 
terms of which hadexpired that transactions that 
have been completed, rights that have been acquir- 
ed and penalties that have been incurred while a 
Statute is in force, are not, (in the absence of an 
express provision tothe contrary), affected by the 
mere fact of the Statute having ceased to bein 
force. Steavenson v. Oliver (1), referred to. [p. 206, 
col. 1. 

rie expresii ‘anything done in pursuance of” 
any provision’ in s .80 of Ordinance X of 1932 
covers, and was intended to cover, the case of penal- 
ties inflicted under Ordinance IL and the other 
expiring Ordinances referred to in Ordinance A. [p. 
205, col. 2.] 

A sentence of imprisonment for more than six 
months passed under Ordinance II of 1932, did not 
cease to have effect on the expiry of the said Ordi- 


nance. [p.207, col. 1.] 
Messrs. N.K, Basu and Ramendra . 


Chandra Roy, for the Petitioner, 
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The Advocate General and Mr, J. K. 
Mukerji, for the Crown. 

Patterson, J.—The petitioner was 
convicted under s. 21, Ordinance II of 1932, 
on the 12th of March 1:32 for having dis- 
obeyed or neglected to comply with an 
order that had been made by the District 
Magistrate of Bakargunj undere. 4 of that 
Ordinance and that had been duly served on 
the petitioner on the 4th March 1932. He 
was sentenced to undergo rigorous impri- 
sonment for 18 months and to pay 
a fine of Rs. 150 and in default 
to undergo a further term of impri- 
sonoment for three months :—he is 
now serving out his sentence in the Dum 
Dum Special Jail. By this Rule the 
Superintendént of the Jail has been called 
on to show cause why the petitioner 
should not beset at liberty on the ground 
that the provisions of s. 21 of Ordinance IL 
of 1932 authorising the court to pass 
sentences of imprisonment which would 
continue beyond the date of expiry of the 
said Ordinance are ultra vires of s., 72 of 
the Governmentof India Act of 1919, and 
also on the ground that the sentence of 
rigorous imprisonment for eighteen months 
passed on him ceased to have effect after 
the said date. 

It appears that Ordinance II of 1932 
came into force on the 4th of January 
1932 and that it remained in force up to 
and including the 3rd of July 1932, on 
which date it expired under the provisions 
ofs.,72 of the Government of India Act 
which limit the duration of an Ordinance 
under that section to a period of six months, 
It further appears that before the expiry 
of Ordinance II ef 1932 another Ordinance 
(Ordinance X of 1932) was made by the 
Governor General in Council under s. 72 
of the Government of India Act, and that 
it came into force onthe 30th of June, 
1932. This Ordinance, among other things, 
re-enacied the provisjons ofs. 4 of Ordin- 
ance II of 1932 and‘ also the provisions of 
s. 21 of that Ordinance, while s. 80 contain- 
eda saving clause tothe effect that.any- 
thing done in pursuance of any provision 
of Ordinance lI should be deemed to have 
been done in pursuance of the correspond- 
ing provision of Ordinance X. 

Now s. 72 of the Government of India 


Act lays down that an Ordinance made. 


under that section shall for the space of 
six months from the date of ite promul- 
gation have the like force of law as an Act 
passed by the Indian Legislature, and that 
the power of making such Ordinances 
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subject to the like restrictions as the 
power of the Indian Legislature to make 
laws. That being so, the two Ordinances 
with which we are now concerned may, for 
the purposes of the present case, be re- 
garded as standing on precisely the same 
footing as if they had been temporary Acts 
passed by the Indian Lagislature. Sactions 
4 and 21 of Ordinance If are perfectly clear 
and unambiguous, as are also the corres- 
ponding provisions of Ordinance X, and this 
being so, it must, I think, be held that s. 80 
of Ordinance X provides 8 complete answer 
to the petitioner's contention that at any 
rate since the 3rd July 1932, (the date on 
which Ordinance II expired), he has been 
illegally detained in custody. It has been 
urged onhis behalf that if, apart from the 
provisions of Ordinance X,he would have 
been entitled to be released from custody 
on the expiry of Ordinance II, tha terms 
of s. 80 of the former Ordinance are not 
sufficiently clesr and precise to justify his 
further detention. It is contended thatif the 
intention of the Legislature, (the Legislature 
in the present instance being the Governor 
General), was that sentences imposed under 
the expiring Ordinance should continue to 
have effect even after the date of its 
expiry, it should have expressed its inten- 
tion with greater clearness and should not 
have left it to be gathered by inference, 
that the words of s. 80 do not make it at 
all clear that such was the intention, and 
in particular that the words “anything 
done” as used in that section, do not 
include penalties, I do not agree with 
these contentions:—I cannot imagine any 
more comprehensive expression than “any 
thing done in pursuance of any provision" 
ofsuch and such Ordinance and it seems 
to me to be perfectly clear that this expres- 
sion covers and was intended to cover, the 
case of penalties inflicted under Ordinance 
II and the other expiring Ordinances re- 
ferred toin Ordinance X, 

The conclusion stated above is of itself 
sufficient for the disposal of this Rule, but 
as the question of the competence of 
Governor General to authoriz3 the courts 
by means of an Ordinance to pass sentences 
of imprisonment for terms extending 
beyond the date of expiry of such Ordinance 
has been raised by this Rule and hag 
been fully discussed befora us, I think it 
is desirable that this question should be 
decided. If the Ordinance -had been 
expressly repealed, the question would 
probably have presented very little diff- 
culty in view ofthe provisions ofs, 36 Cl, 


206 
(2) of the Interpretation Act of 1889 and 
of es.6 and 30 of the General Olauses Act 
of 1897, but although these provisions do 
not spply in terms to the case of a temporary 
Statute the term of which has expired, it 
may very reasonably ba contended that 
they merely give statutory expression toa 
rule of construction which was already in 
existence and which applied with equal 
force to Statutes that had besn expressly 
repealed and to temporary Statutes the 
termsof which had expired. This rule of 
construction was recognized in England 
as far back asthe year 1841] in Steavenson 
v. Oliver (1), in whicha question similar 
to the one now under consideration arose 
with reference to the effect of the expiry 
of an Acton rights acquired while the Act 
was in force. The learned Judges who 
deslt with that case were ofvupinion that 
not only rights acquired under a temporary 
Act but also penalties imposed thereunder 
would survive its expiration. The prin- 
ciple underlying their decision appears 
to bave been that transactions that 
have been completed, rights that have 
been acquired and penalties that have been 
incurred while a Statute is in force, are 
not, (in the absence of an express provision 
io the contrary), affected by tke mera 
fact of tte Statute having ceased to be in 
force, 8 principle which has since receivad 
statutory yeccguition in the Interpretation 
Act of 1882 in the case of express repeal, 
though not as yet in the case of expira- 
tion by ¢filaxion of time. This rule seems 
to me to be founded not only on considera- 
tion of convenience, but also of reason 
and justice, and it ought, in my opinion, to 
be kept prominently in mind in endeavour- 
ing to decide the question now under 
consideration. 

The question is really one of construction 
and relates mainly to the construction of 
a. 72 of the Government of India Act. Sec- 
tion 21 of Ordinance II of 1932 authorizes 
the imposition of sentences of imprison- 
ment that may extend to two years, and is 
clearly within the competence of the Indian 
Legislature to create offences by Statute 
and to make them punishable in this man- 
ner : it was therefore prima facie within 
the competence of the Governor General 
to make and promulgate sn Ordinance con- 
“aining provisions of this character. Ths 
question is whether it wasthe intention 
of Parliament in limiting the duration of 
an Ordinance to six months, to limit 


(1) (1841) 8 M. & W. 234; 10 L. J. Ex, 388; 5 Jur. 
064, , : i 
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aleo the sentences of imprisonment . that 
might beimposed under any suck .Ordin- 
ance to sentences that would expire with 
tke expiry of the Ordinance. There is no- 
thing in the wording of s. 72 to justify such 
a conclusion, and in my opinion Parliament 
cannot possibly have intended anything so 
unreasonable. To hold otherwise would 
be to hold that Parliament intended not, 
only to prevent the Governor General 
from authorizing the courts to impose such 
sentences of imprisonment as-might be 
necessary for the purpose of dealing effec- 
tively with the emergency the existence 
of which the promulgation of an Ordinance 
presupposes, but also that the maximum’ 
sentences of imprisonment that the courts 
might be authorized to impose should vary 
from six months’ rigorous imprisonment in 
the case of convictionson the date on which 
the Ordinance came into force, to imprison- 
ment till the rising of the court, or some” 
thing equally futile, in the case of con- 
victione on the date on which the Ordinance 
was due to expire. The consequences of 
such au interpretation have only to be stat- 
ed for its absurdity to become apparent, 
and I have no hesitation in holding that 
the interpretation that the petitioner would 
have us put on e, 72 cannot possibly be the 
correct interpretation. i 

It is true that a pexal Statute should be, 
strictly construed, but it is nonethelesa 
true that every statute, whether penal or 
not, should be constiuad ina manner con- 
sistent with common ecenos?, and that if 
the intention of the Legislature is not ap- 
parent from the words cf the Statute itself,- 
it ought to be presumed to have been such 
as is consistent with reason and justice. If 
this test be applied to the provisions of 
s. 72, it is clear that the Legislature can 
never have intended that sentences autho- 
rised by an Ordinance should not extend 
beyond the term of the Ordinance, or that 
such sentences should automatically expire 
with the expiration of the Ordinance. The 
section will hot bear the interpretation . 
sought to be put on it by the _ petitioner, 
and that interpretation cannot bejaccepted 
as correct. 

It was also suggested on behalf of the 
petitioner that as an Ordinance is neces- 
sarily based on the existence of a state of 
emergency it ought to caase to have effect 
as soon a3the emergency is over, and that 
sentences imposed under the provisions of 
an Ordinance ought logically to terminate 
with the termination of the Ordinance. The 
argument is clearly fallacious for the 
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reasons already indicated, and does not call 
for further comment. 

Before leaving the case I ought perb ps 
to refer-to another argument that was urg- 
ed us by the learned Advocate appearing 
on behalf of the petitioner. It was pointed 
out that the Dafence of India Act of 1915 
and the Emergency Powers Act of 1920 
were temporary Statutes which like Ordin- 
ance II-of 1932, contained provisions by 
which offences were created and made pun- 
nishable with imprisonment and that both 
these Acts contained special provisos to 
the effect that penalties imposed there- 
under should not beaffected by the expiry 
of the Acta, or (ia the case of the Emergency 
Powers Act) of the Regulations framed there- 
under. It was contended that the fact 
that such provisos were considered neces- 
sary inthe casa of those two Acts show 
thatifit is iniended that punishment 
inflicted under the provisions of temporary 
Statutes should be given effect to after 
the expiry of those Statutes, it is necessary 
that this should be epecifically stated, I 
do not egree with this contention, for hav- 
ing regard tothe rule of construciion in. 
dicated in Steavenson v. Oliver (1) and al- 
ready referred toin the earlier portion of 
‘this judgment. Iam of opinion that the 
provisos in question were not really 
necessary end that they were merely inserted 
(a3is frequently done of in the case of 
provisos and eaving clauses) ase precaution 
against misinterpretation of the intention 
of the Legislature, Moreover I find that 
out of some twelve Ordinances promulgated 
between 1922 and 1932 by which inter alia 
offences were created and penalties provid- 
ed, only two, (viz., Ordinances IY and VIII 
of 1430), contain provisos of the nature 
indicated above. These two Ordinances 
related to Martial Law and empowered the 
Military Authorities to frame regulations 
creating offences and imposing penalties, 
“but I have been unable to discover any 

possible reason why the provisos in ques- 
tion were inserted in these two Ordinances 
and not in the others, In these circumstan- 
ces I do not think it possible to draw any 
such inference as the learned Advocate for 
_ the petitioner would have us draw from 
the fact that the Emergency Powera Act 
and the Defence of India Act contain pro- 
visos of the nature indicated above, 


The petitioner has in my opinion failed 
to show that thesentence of imprisonment 
passed on him was illegal or that it ceased 
to have effect on the expiry of the term of 
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the Ordinance. The Rule ought therefore 
to be discharged. 

Panckridge, J.—I agree. 

A. Rule diseharged, 


LAHORE HIGH COURT. 
Oriminal Revision Petition No. 2 
of 1933, 

January 31, 1933. 
Barns, J. 
Shrimati PREM KAUR AND ANOTHER 
AocousED—PETITIONE:S 


versus 
Rai Bahadur Lala BENARSI DAS— 
OomPLalNanT—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 88,145 
—Dispute as te immovable property—Attachment 
by Magistrate—Interference in reviston—Discretion 
of court—Attachment, mode of—Attachment of 
movables, legality of. 

Where a Magistrate considers a caseto be one of 
emergency and orders attachment, the matter being 
one within his discretion the action taken by 
him for maintenance of peace cannot be lightly 
interfered with. [p. 208, col, 2.] 

In a proceeding under s. 145, Oriminal Proced- 
ure Oode, a Magistrate can effect attachment of the 
property in dispute through the Police and order 
them to take possession; attachment by prohibitory 
order is not the only mode of attachment contemp- 
lated by the Oriminal Procedure Oode. Mewa Lal v. 
Emperor (1), not followed Gopala Aiyar v. Krishna- 
swamy Iyer (2) and Srinivasa Pillay v. Sathayappa 
Pillay (3), relied on. [p. 209, col. 1.] 

Where a dispute relates not merely to a building 
but alsoto the goods and other movable proper- 
ties within the building, a Magistrate acting ‘under 
s. 145, Oriminal Procedure Oode, has power to 


attach the movable property as well. Dhani Ram 


v. Bhola Nath (4), distinguished. Kochunny v. 
pa nana Rajah Avergal (5), referred to. |p. 209, 
col. 2.} 


: Petition for Revision of the order of the 
District Magistrate, Lahore, dated the 22na 
December, 1932, affirming that of the 
Magistrate, First Olass, Lahore, dated the 
10th December, 1932. 

` Messrs. C. Bevan Petman and Harnam 
Singh, forthe Petitioners, 

Messrs. Manohar Lal, Jagan Nath Aggar- 
wal, Ram Lal Anand and C.H. Carden 
Noad, Goverment Advocate, for the Res- 
pondent. ' 

Judgment.—This is a petition forre- 
vision arising out of prospedings- under 
s. 145, Oriminal Procedure Code, relating 
toa dispute about the possession of the 
Kuldip Oil Mills, belonging to the respond- 
ent Rai Bahadur BenarsiDas. The petition 
under s. 145, Criminal Procedure Oode, was 
filed by Benarsi Das and the respondents 
to that petition were Musammat Prem Kaur 
who is baid to have been his mistress for 
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a number of years, Khazan Singh her adop- gaged to them or any sort of lien was 


tive father and his four sons named Kartar 
Singh, Gurbux Singh, Prem Singh and 
Mohinder Singh. Kartar Singh was work- 
ing as manager of the Kuldip Oil Mills. 
Recently disputes arose between Benarsi 
Das and these persons and they left his 
house. Subsequently, they are said to have 
beaten and forcibly turned out Benarsi 
Das when he went to the Mills. This has 
led to these proceedings under s. 145, Ori- 
minal Procedure Code. The learned 
Magistrate is holding an enquiry but this 
petition for revision has been filed by Mu. 
sammat Prem Keur and Kartar Singh on 
the ground that the Magistrate has acted 
wholly without jurisdiction and it would 
be unjust and sheer waste of time to al- 
low the proceedings to continue. 

- In support of the above ground Mr. 
Bevan Petman has urged on behalf of the 
petitioners -that (i) even on the facts ad- 
mitted by the respondent Benarsi Das in 
his petition the learned Magistrate had no 
jurisdiction to take any proceeding under 
8, 145, Oriminal Procedure Code, (ii) tbat 
there was no emergency justifying the 
order of attachment passed by him, (iii) 
that the manner in which the property 
was attached was illegal and (iv) finally 
- that the attachment of certain movable 
property on the premises of the Mills 
was, at any rate, ultra vires, 

As regards the firet point, stress was 
laid on the statement in para 11 of 
the petition of Benarsi Das under s, 145, 
Oriminal Procedure Oode, to the effect that 
the opposite party were in possession of 
the mills. This statement, however, must 
be read along with the other allegations of 
facts in that petition, These allegations 
show that KartarSingh was in possession 
merely asa manager and his possession 
must be deemed to have been on behalf of 
Benarsi Das, the owner Of the mill. This 
point was not seriously disputed by ‘the 
learned Counsel for the petitionere, but 
he contended that the other petitioners were, 
at any rate, in possession in their own 
rights. I do not, however, see that thereis 
any forcsin this contention. Out of the 
other respondents in the petition under s, 
145, Khazan Singh is thefather of Kartar 
Sjngh, while Gurbux Singh, Prem Singh 
and Mohindar Singh are his brothers. They 
were apparently living together. It is not 
suggested that they had sny sort of claim 
to the mill.. Itis said that Benarsi Das 
owed Re, 60,000 or so to these persons, but 
it is not alleged that the Mill was mort- 


created by any document. -As regardé 
Musammat Prem Kaur, it appears that she 
left the house of Benarsi Das and went to 
live with Khazan Singh, her adoptive 
father,only sbout the 27th’ November, 
1932, 4. e., about acoupleoi weeks before 
the petition under s. 145, Oriminal+ Pro- 
cedure Code, was lodged. According to 
the allegations in that petition. ths afore: 
said persons beat the munim of Boenarsi 
Das on the 4th December last snd refused 
to allow himto examine the accounts. 
The next day, they gave a similar treat- 
ment to Benarsi Das himself. It was, 
therefore, apparently on these dates that 
Kartar Singh etc, are alleged to have, by 
force, ecnverted their possegsion which 
was originally on behalf of Benarsai Das, 
into possession adverse to him. If these 
allegations be correct, the possession thus 
obtained within two months before the 
petition will be of no avail (vide proviso 
to subs.4 ofs. 145, Criminal Procedure 
Oode), After carefully considering the al- 
legations in the petition and théstatements 
before the learned Magistrate, I am satis- 
fied that there wasa prima facie case 
justifying proceedings under s. 145, Ori. 
minal Procedure Oode. ‘ 

As regards the necessity of attachment, 
the Magistrate considered the case to be one 
of emergency. The matter was one within his 
discretion and the action taken by him for 
maintenance of peace cannot be lightly 
interfered with. It has been urged that 
Benarsi Das was lyinginjured in the hos- 
pital and hence there could be no emergen- 
cy. This seems to me a preposterous position 
to take upin view of the fact that Kartar 
Singh etc., are alleged to have been them- 
selves responsible for the injuries, which 
necessitated Benarsi Das’s detention in the 
hospital for treatment, Even if Benarsi 
Das was unable to go to the mills, he was 
entitled to send his servants thera to look- 
after his interests. In view of the treat- 
ment given to Benarsi Das himself, ‘there 
was obviously danger of a breach of peace. 
Further, the conduct of Kartar Singh aad 
others also raised reasonable apprehension 
of damage tothe mills and the other prop- 
erty of Benarsi Das connected therewith, 
I see, therefore, no reason to hold that there ` 
was no such emergency af all, as could 
justify the action of the learned Magistrate . 
under the law. : 

The learned Magistrate has attached the 
Mills through the Police, who arenowin . 
possession, The- learned Counsel for the 
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‘petitioners urged that the learned. Magist- 
Tate could only attach property.in the man- 
‘ner provided for by the Code of -Oivil 
Procedure ji. re, by issue of an order pro- 
hibiting alienation of the property, In 
support of this contention the- learned 
Counsel drew my attention toa ruling of the 
Patna High Oourt reported as Mewa Lal v. 
Emperor 44 Ind. Oas. 41 (1). Theview taken 
by Mullick,.J., in that ruling hae, however, 
‘been dissented from by Burn, J., ina later 
ruling of the Madras High Oourt reported 
as Gopala Aiyarv. Krishnaswamy Iyer 21 
Or. L, J. 73 (2) and ‘I respectfully concur in 
the latter view, As pointed out by Burn, J., in 
his judgment, a mere restraint on alienation 
“ would generally beof no use in preventing 
a breach of peace which is the primary 
object of” procezdings under s. 145, Ori- 
minal Procedure Oode. The Oode of Ori- 
minal Procedure certainly does not con- 
template prohibitory order as the only 
mode of attachment under s. 88 of the Code, 
e.g., itis laid down that attachment may 
be made by taking possession or by ap- 
pointment of Receiver, or by a prohibit- 
ory:order restraining payment of rent, 
deliyery of possession etc. These are re- 
cognised modesof attachment and in the. 
absence ofany restriction in the section: 
itself there seems tobe no good reason. 
why oneor ‘the other method should not 
be -adopted, as may be considered appro-" 
priate for the object in.view. It was remarked 
by Sankaran Nair, J. in Sriticasa Pillay v. 
Sathayappa Pillay 13 Or. L..J: 29503) “that 
the right to attach property. carries with it. 
the right to take necessary steps for its cus- `~ 
tody and management and that a Receiver 
can-be appointed for the ‘purpose under 
B. 145, Oriminal Procedure Oode, just as he. 
canbe appointed under s. 146, Oriminal 
Procedure Oode though inthe former case. 
he :acts merely asanagent ofthe court 
and has not all the powers which are speci- 
fically conferred bye. 146, Criminal Pro- 
cedure Code, upon a Receiver, appoint- 
ed under that section. I accordingly hold 
that there. was nothing illegal in the mode 
of attachment. art 

‘Lastly, it Was urged that attachment of | 
movable property on the premices of the 
factory t.e. the machinery, coal, goods, etc., 
was at any rate beyond the scope of s. 145, 
Crimioal Procedure Code, and, therefore, 


(1)44 Ind. Gas. 41;°3 P. L.J. 147; (1917) Pat. 363; 
4P, L. W. 359; 19 Or, L. J..249. 

(2) 54 Ind."Oas. 473; 21 Gr. L. 73 at-p.76;11 L.: 
W. 450; 27 M L. T. 234. 

(3) 14 Ind, Oes. 759; 13 Or, L, J, 295, ” 
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ultra vires. In support of this contention 
reliance was placed on Dhani Ram v. 
Bhola Nath (4) in which it was held that 
attachment of shop goods was illegal, 
But the point was conceded by the Oounsel 
in that case and there is no discussion of 
the subject in that raling. 

It may be conceded at once that pro- 
ceedings under s. 145, Oriminal Procede 
ure Oode, can only be taken in respect 
of`a dispute -concerning ‘land and water’ 
‘and the section only gives power to 
attach the subject of such dispute in 
case of emergency. The expression ‘land 


. and water’ has been explained in the sec: 


tion as including buildings, matkets, 
fisheries, crops and other produce of. land 
and the rents and profits of .any such 
property. Movable property as such would 
not, therefore, ordinarily come within the 
purview of the section, unless if.it isin the 
shape of crops or other produca of land, 
or rents and profits of the .property in 
dispute. But a difficulty arises in cases 
where there is movable property in the 
building etc., to be attached. Very often, 
the dispute relates not to the mere build- 
ing or structure itself but also to the, 
valuable property inside. ‘In the -present 
instance, e. g,it is obvious that the dis-. 
pute relates nat.merely to the building, 
of the factory,‘but also to the valuable, 
machinery, goods, 6tc, on the premises.. 
What is then to be done. when a Magis-: 
trate has to attach such property.in the; 
case of emergency. There seems to- be, 
paucity of authority on the point. The, 
only authority to which reference was made . 
in the course of arguments wasKocuunny-v. , 
Manavikrama Rajah Avergal 13 Or. LJ. 222. 
(5) in which an elephant’ was attached ; 
along with. some forest land in the course. 
of proceedings under s. 145,. Criminal ; 
Procedure Oode. It was held that attach- 
ment of the elephant was not legal, but 
at the sanie time the elephant being on 
the premises to be attached, the officer 
attaching the forest was entitled to take 
it temporarily in. his custody. -The. learned 
Judge, who decided the case (Sankaran 
Nair, J.) remarked as follows: - | 
“But the immovable property or the forest is 
under attachment and it is conceded that the 
elephant>was not:removed .frem the.forest at the 
time of attachment. Neither-of the parties is en- 
titled to enter the forest after the attachment, The° 
officer attaching the -forest is, therefore, entitled 
to take possession of the -elephant. It is clear 
that the owner or the person in possession of the 
forest in which the pit was dug is also entitled ` 


23 P. R. 1602 
S 318; 13 Or, L, J, 222, 
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to the ownership or posseaSion of the elephant and 
prima facie the person, if any, in whcse favour, 
the order under s. 145 of the Criminal Procedure 
Code, will be passed, will aleo be entitled to the 
possession of the elephant unless there are special 
circumstances in the case to show that he is 
not entitled to its possession. Assuming, then, 
Without deciding, that the petitioner removed the 
elophant out of the pit and kept it within the 
boundaries of the forest attached, I am not now 
prepared to direct the elephant to be delivered 
to him. The order for delivery of possession to the 
party entitled can, in the circumstances, be made 
only after the final order under s. 145 of the Criminal 
Eau Code concerning the immovable prop- 
erty. 

This seems to me to be the only rea. 
sonable view to take in the circumet- 
ances. It would be, I think, absurd 
to hold that when a Magistrate takes pos- 
session of immovable property in case 
of emergency he should first remove the 
movable property therefrom or hand it 
over to one or the other of the parties 
until the-question of poeecession of the im- 
movable property is decided in the pro- 
ceedings, Frima faciethe movable pro- 
perty in such cases belongs to the person 
entitled to the possession of the immoy- 
able prope:ty in dispute. Theorder passed 
by the Magistrate is only a Provisional 
administrative order end does notin any 
way decide the rights of the parties, I 
am, therefore, of opinion that the Police 
Officers who have been appointed to take 
charge of the factory are entitled to 
retain for the present the custody of the 
movable property which was on the prè- 
mises at the time of attachment, sabject 
to the final order of the Magistrate, when 
the question of the possession of the tactory 
itself is decided in the proceedings under 
8. 145, Criminal Procedure Code, There 
is of course no justification for detaining 
any property about which there is no dig. 
pute but I understand thatall such prop- 
erty has been already excluded. 

I dismiss the petition. ot 

A. Petition dismissed. 
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TRAVANCORE HIGH COURT. 
Oivil Revision Petition No. 354 of 1106, 
November 9, 1932. 

Venkata Rao, J. 

KONDON KUNJAN—PETITIONER 


versus 
SANKARAN KUNJAN AND OTHERS. 
— COUNTERB-PETITIONERS 
_ Promissory Note—Intention that more than one 
should execute—Aciual execution only by one—En- 
forceability—Instrument meant to defraud party 
Suit on, maintainability ofe >. i 
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Where the intention ofthe parties is that two 
persons should execute a promissory note and only 
one of them does so,it cannot be enforced even: . 
against the person who has executed itin fact. If 
a material portion of the instrument is found to be 
a forgery, the instrument will not be enforceable. 


Where it appears that the primary if not the sole 
object of a transaction isto defraud a party toit a 
suit on the instrument is unsustainable. ~Amirtham 
Pillai v. Nanjah Gounden (3), followed, Kandan 
Velayudhan v. Padmanabhan Kali (1). and Latch v. 
Wedlake (2), referred to, Madam Pillai v. Athina- 
rayan Pillai (4), distinguished, Scott v. Brown (5) 
and Helaman v, Johnson (6), relied on, 


Oivil Revision Petition against the 
decision in 8. C. 8, No. 590 of 105, Vycome 
Additional Munsiff’s Court. 

Mr. K. C. Chakko, tor the Petitioner. 
` Mr, M. Chokkalingom Pillai, for 2nd 
Oounter- Petitioner, 

Order—Suit on a promissory note 
alleged to have been executed by de- 
fendants Nos. 1 to 3 to a stranger and 
endorsed by the latter to 4th defendant 
and by the latter subsequently to the 
plaintiff, 

First defendant denied the promissory 
note, Defendants ^ os, 2 and 3 were ex parte, 
4th defendant contended that the endoree~ 
ment in his favour was made without. 
his Knowledge, that he endorsed it to 
pla:ntiff at his instance and that the. 
plaintiff had himself brought about the 
endorsement in his own favour and that ` 
he (4th defendant) neither paid considera- 
tion for the latter nor received any from 
the ‘plaintiff. i 

The Munsiff found that Ist defendant 
in all probability did not execute Ex A. 
2nd defendant, it may be stated, admits. 
his signature. 3rd defendant their mother 
was ex parte and was not examined as a 


witness. The Muneif also found 4th: 
defendant's plea to be true. He accords. 
ingly dismissed the suit. Hence this. 


revision petition by the plaintiff, 

The main ground urged is that thesuit 
should have been decreed against defend- . 
ants Nos. 2 and 3 who did not , contest > 
the suit. The ruling in 20 T. L. J, 50.. 
(0. R. P. No. 375 of 1102).was cited on behalf, 
of the petitioner. In that case it was 
ruled that the question in such cases is.. 
“what the intention of the parties was 
so far as the instrument was concerned,” 
This decision does not help the petitioner: 
inasmuch as the learned Judge held in 
the end thet as the- facts ‘indicated that 
the instrument was intended to be signed 
by both the executents “if could” not‘be. 
regarced “as perfected. agreement beforg 
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the signadtufe of the ist defendant had 
- been affixed thereto.” The learned Judge's 
view therefore obviously was that if the 
instrument purported to have been exe- 
cuted jointly by more than one person 
the inference prima facie was that it was 
intended to be a completed agreement 
only when the signature of all the exe- 
cutants:Wwere affixed to it. Ia the earlier 
case _in-KandanVelayudhan v. Padmanabh- 
an Kali (1) also it wasruled that where the 
intention was that more than.one person 
should join in executing the instrument 
the non-joinder of one of the parties 
would indicate that the contract had fallen 
through, In this decision their Honours 
followed tha rulingsin Latch v. Wedlake 
(2) and Amirtham Pillai v, Nanjah Gounden 
(3), In the latter case Sadasiva Aiyar, J., 
held that where the intention of the 
parties was that two persons should 
execute an instrument and only one did 
80 it could not be enforced even against 
the person who did in fact execute it, 
He held also that if a material portion 
of the instrument is found to bea forgery, 
the instrument having been materially 
altered would become unenforceable, the 
fact that the alteration was not made 
subsequently but at the time of execution 
itself being immaterial in his opinion. 
It may be pointed out here that a some. 
what different view has-been taken in 
regard to the second question by Deva- 
doss, J., in Madan Pillai v. Athinarayan 
Pillai (4): But in that case it was held 
nevertheless that if the intention of the 
parties was to deprive a person of his 
property-or to make him alone personally 
liable by the commission of an offence, 
viz. forgery, the promissory note would 
be unenforceable even against the person 
who is found to have signed the instru- 
ment. In considering this question the 
decisions in Scott v. Brown (5) and Helaman 
v. Johnson .(6) were. referred to. In the 
latter case.. -Lord . Mansfield. held „thst 
“if from the. plaintifs own: stating- or 
otherwise, the cause of action appears to 
arise ex turpi causa, or the transgression 
of a positive law of this country, there 
the court says he has no right to be 


D 37 T, L. R. 278. 

2) (1840) 11 A, & B. 959; 3 P. & D. 499;9L. J. 
(a. 8.) Q. B. 201; 52 R. R; 552. 

_ (3) 23 Ind. Oas. 464; (1914) M. W.N. 250; 26 M. L. 
J. 257; 15 M, L. T. 204. 1. L. W. 243. 


(4) 87 Ing, Cas. 48; 21 L. W.5 ; A.L R.1925 
Sd. gaga Oas. 48; RE L = > 


(9) (1892) 2Q°B. 724; 61 LEJ. Q.B. 738:4 R. 49; 
GT-L, T, 782; 41 W, R: 116; 57 J.P. 13." i 
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assisted.” These rulings were distinguish- 
ed by Devadoss, J., on what seems to be 
a highly technical ground, viz, that the 
contract in the case before him was not 
in itself illegal as it was a mere loan and 
as one of the signatures in the promissory 
note had been forged only to serve 
as additional security. His Lordship 
heid accordingly that the whole contract 
would not thereby become void and un. 
enforceable. In this case however the 
Mungsiff has found that the note is a 
farbication and that the whole transaction 
was fraudulent from start to finish. The 
plaintiff, it may be noted, deposed that 
he was present when Ex. A was executed. 
The Munsiff has held that Ex, A is 
fraudulent and unsupported by considera- 
tion and that thé subsequent endorsements 
were made with a view to create con- 
firmatory evidence. In the circumstances 
it seems to be quite clear that tha suit 


is unsustainable even as against the 
defendants Nos, 2 and 3 as the primary 
if not the sole object of the entire 


transaction clearly was to defraud lst 
defendant. I would follow the ruling in 
Amirtham Pillai v. Nanjah Gounden (3) 
and on both the grounds stated in that 
decision hold that the plaintif cannot 
enforce Ex. A against defendants Nos. 2 
and 3, The revision petition fails and is 
accordingly rejected with costs. Vakil’s 
fee Rupees’ five, 


N. X Petition rejected. 
(8) 1 Cowper 343; 98 E. R.1120. 
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First Oivil Appeal No. 1376 of 1926, 
January 24, 1933, 
HARRISIN AND Daure BInga, JJ. 
SRI. KRISHEN AND OTAERS— 
PLAINTIFFS— APPELLANTS 

; ‘versus. 
SHAM SUNDAR -—-DerENDANT 
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$ z . RESPONDENT. 
#! Bindu. Law—Marriage—Sagotra marriage—V ali- 
dity—Custom among Waish: Aggarwals—Qotra, defini- 
tion of —Distinction between gotras of Brahmins and 
of other castes. 

The custom of sagotra marriages is a well estab- 
lished and recognised custom among the Waish 
Aggarwals. It carries with itno sort of stigma or? 
evil consequences and the issue of such marriage is 
perfectly legitimate. 

The gotrasof the Brahmins are the various 
branches descended from the different rishas, There 
is, therefore, in theory a blood connection between 
such descendants. The gotra of the Ki ashatriyas and the 
Waishas isthe gotra of the family Purohit, and 
nothing more, There is, therefore, no link of blood 
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between such disciples and the idea of the gotra 
amongst these two latter castes was that of congre- 
gations as opposed to families. Mir Abdul: Hussain 


Khan v. Bibi Sona Dero (1), referred to. [p. 213, 
col, 1.] 


First Oivil Appeal from the decree of the 
Senior Subordinate Judge, Delhi, dated 
the 6th February 1926. 

Messrs. Jagan Nath Aggarwal, Mehr 
Chand Mahajan, Gullu Ram, S. M. Sikri, 
Ajit Parshad and V. N. Sethi, for the Ap- 
pellanta. 

. Messrs. Kishen Diyal, Bhagwat Dayal and 
Bishen Narain,for the Respondent. . 
dJudgment.—The pedigree table of 
the parties in this suit is as follows:— 


RAM PARSHAD 


| ] ; | 
Musammat ` Chhuttan Lal angi 
Lal. 


Jawitri married Musam- 
` mat Sohadra 


eae eel 
lan Lal, Hira Lal, 
major, plaint- minor, 
iff No. 1. plaintiff 





No, 2. 
| A. 
Rattan Lal Musammat Bishen 
(died a minor Dei™Ishri Par- 
on l4th August, shad. 


1911) last 


| 
male-holder. Sham Sundar, 


minor, defendant. 
Ratan Lal died on the 14th -August, 
1911. The property went to his mother 
for her life-time and on her death to Sham 
Sundar, the minor son of Ohhuttan Lal's 
daughter, Musammat Bishen Dei. The 
two plaintiffs are the sone of the daughter 
of Ram Parshad and bringthis suit for 
a declaration and for .possession of the 
, property owned by the late Rattan Lal 
and base their suit on the contention 
that the marriage of -Musammat Bishen 
Dei and Ishri Parshad, the parents of Sham 
' Sundar, was no marriage inasmuch as it 
-was.celebrated between two -persons of the 
same got within the caste of Waish ` Ag- 
garwal. 3 
The suit has been dismissed, the finding 
“being that the marriage is valid, both 
eunder Hindu Law and under custom or 
rather under the Hindu Law as varied by 
custom. .. 4 
The learned Senior Sub-Judge has dis- 
cussed the different méanings of the word 
gotra as applied to (1) the Brahmins and 
(2) the Kshatrayas arid Waishas, 
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The gotras of the Brahmins are defined 
as being the various: branchës . descended 
from the diferent Rishis. There is there- 
fore, in theory at any rate,.a, blood coh- 
nection bétween ‘such descendants. 
Among Kshatriyas and Waishas this is 
not the case, Whatéver the reasons. may 
have been, whether it was impossible to ap- 
ply the same ruleto the Brahmins ‘who 


could trace their descent. accurately 
and to the other: .two branches, : who 
could not, or whether. because it, 
was that the law-giver thought.. it 


unreasonable to demand the same degree 
of strictness from the Keshatriyas and the 
Waishas as was required from thé Brahmins, 
the fact is ¢lear that the gotra of the 
Kshatriyas and the Waishas was.the gotra 
of the family prohit, and nothing more. 
There was, therefore, no link ‘of blood 
between. such disciptes andthe idea of the 
gotra amongst these two latter castes was 
rat of congregations as opposed to. fami- 
ies. ; 
The first thing to be seen is, whether the 
gotrasof the Aggarwale as existing in 
recenttimes can be reconciled with the 
conception of the gotra .laid down in the 
Hindu -Law. -Of the various witnesses 
produced on both sides practically, all have 
repeated the accepted tradition that 17 of 
the 174 gotras of the Aggarwals represent 
the descendants of the 17 sons: of a certain 
Raja. The explanation of the half gotra is 
different.and singularly illuminating a8 
giving a precedent for a common practice 
of the present day. It was discovered at 
the actual celebration of a marriage that 
both bride and bridegroom were Goyals. 
To get over the difficulty’ the bridegroom 
invented 8 new got and called himeelf “a 
Goin. Nobody . believed him but the 


‘irregularity was avoided by this trans- 


parent device. Not only-do the witnesses 
attribute and explain their gots as named 
after the sons of that Raja, as pointed oft 
by the learned ‘Senior. Sub-Judge, but it is 
only in the case of four.that by the exercise 
of the greatest ingenuity is it possible to 
discover even aresemblance to any Brah- 
.manical name, Now if the gotras -of the 
Aggarwals were, as is contended, their 
gotras under Hindu Law, all the names 
must be Brahmanica), for they must be 
derived from the prohits of the various 
families. The names, therefore, and the 
assertion of a blood link and common 
ancestor establish ‘beyond doubt that 
whether or not the legendary story of :the 
17 sons of the Raja be true, the gotras--are 
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notin. the true sense of the word gotras 
under original definition given by the 
Hindu Law, It follows that they are the 
creation of-custom in ‘modification of that 
law; Itis conclusively proved, and the 
-general idea certainly , exists,.if only 
amongst the more orthodox and the more 
strict-of the Aggarwals, that the prohibi- 
tion:of a. marriage within the got still pre- 
vails. ‘This.is apparently due to some idea 
of blood: relation, though the gotra of the 
Waishas: was not originally based on con- 
sanguinity, As explained in the Hindu Law. 

arriage-within seven degrees tin the case 
of the -father’s family and five degrees in 
thé case ofthe mother's family ig prohibit- 
ed-amonget all Hindus. Apart from this 
according'to.the plaintiff's case, a` marriage 
within the gotra of the father is absolutely 
‘prohibited inspite of the radical’ shange 
that has taken place in the Hindu Law as 
applied to these people. If unmodified 
Hindu Law wera applicable, the marriage 
regarding‘ which the case was launched 
could beno marriage and the plaintiff's 
case must succeed. The gotras which exist 
howeyer, are the creation of custom in 
modification of that law, and that custom 
in itaturn has the force of law or rather 
beconies the law. Ithas to be seen whether 


this more recently created and developed 


gotra has, been modified by ‘a -further 
custom. in such a way that marriage within 
‘gotra is prohibited under Hindu Law. 
That is to say it is not a question of cus. 
tom modifying the original law but custom 
in the first instance creating the modified 
.Jaw- and; 6ubsequent. custom: in its turn 
modifying:the original modification, The 
number of ‘instances required to prove such 


r 


aævatiation or modification is naturally less 
thah what would be required where it is 
desired to prove the original departure 
from the strict Hindu Law. Fifty-two so 
dalled instances. were put before the trial 
Oourt supported by various witnesses. 
“ Out.of these: the. learned Senior Sub- 
Judge accepted 39 as established after. 
‘atiglysing and considering the evidence 
very. carefully. It 'is-urged by Counsel, apd 
‘we thiuk‘correctly, thai one of these 39 must 
be rejected. This leaves 38 coming from 
the following districts :— ma 
~ Bareilly , 1 

Delhi f $ 

Muradabad i 

Budaon ~ 

‘Lucknow . 

Meerut : 

- Muzaffarnagar 


Dwr DON 
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These instances are spread over a period, 
of 50 years and they roughly fall into two 
halves, thoge before the marriage of the 
defendant's parents in 1912 and those 
which took place later. These are all 
well established instances of marriages, 
many of them having been contracted be- 
tween members of influential and impor- 
tant families of the Waish Aggarwal com- 
munity. Itis urged that amongst a popu- 
lation, as shown by the census of 7,00,000 
in the provinces of the Punjab, the U. P. 
and Delhi this number is small and insigni- 
ficant,and various rulings have been cited 
to show that.a great number of such 
instances is required before a custom 
can be established. This is obviously so 
when it is a question of establishing such 
a matter as succession, and it has to be 
shown that an invariable rule has been 
accepted and there have been no departures 
from it. Ng 

Itis clear that even today, other things 
being equal, a marriage outside got would 
be more acceptable to the vast majority 
if not to al] members of the caste but 
what has to be seen is whether marriages 
within the got are sufficiently common to 
prove that the new custom varying the 
old has been established, and to dis- 
cover whether this is so we have to see 
what consequences follow on such mar- 
riages taking place. The correct proce- 
dure when the: negotiations have been 
successfully carried through is for the 
horoscopes of the prospective bride and 
bridegroom to be compared by the priests 
of the two families, These horoscopes in- 
variably disclose the got of the child for whom 
they have been drawn up. If it is suspect- 
ed that they will not agree, another course 
is adopted and they are placed before 
Thakurjee and any trouble that theremay 
But it is clear from 
the evidence which has been led that nowa- 
days this comparison or avoidance of 
comparison of the horoscopes is not in- 
variably carried out and it is possible, 
though highly improbable, that the arrange- 
ments for marriage could go through up 
to the actual time of the celebration of the 
ceremony without it being discovered whe- 
ther there was or not any identity of got. 
At the time of the marriage such identity 
must be disclosed as the gots are recited 
by the officiating priests. In order tô 
though not the 


reality, of any sort of irregularity the 


- device is adopted of reciting a different 


got for one of the parties, This may bə 
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the got of the maternal uncle of the 
bridegroom, that is tosay, the got of his 
mother before marriage, or similarly it may 
be an incorrect got of. the bride, An- 
other device, which is adopted is to go 
through a meaningless adoption which 
changes the bridegroom’s got, The position, 
as disclosed, therefore, is that there are a 
certain number of persons who consider 
that any restriction imposed by the iden- 
tity of gots is old fashioned and may be 
disregarded completely, a very much larger 
section, while disregarding it in effect, 
wishes to camouflage any irregularity 
there may still be thought to be and 
therefore adopts the devics, which decei- 
ves nobody, of reciting an incorrect got 
and a body of old fashioned orthodox opini- 
on which considers such marriages highly 
improper and objectionable and contrary 
to their religion but would not go so far 
as to take any action with a view to 
ostracizing . or penalizing in any way 
those of their community who. perform 
them. No single instance has been cited 
of any attempt by the brotherhood 
either to stop such a contemplated marriage 
before it could be celebrated or to attach any 
sort ofsocial stigma upon the person whohad 
celebrated it. It is urged on the strength of 
Mir Abdul Hussain Khan v. Bibi Sona Dero 
(1) that’ no custom which is opposed to the 
general consensus of the people, whom it 
affects can or should be recognised. This was 
‘@ cage regarding a totally different sort of 
custom, It was proved that the head of 
the - family professed complete ignorance 
of the alleged custom and the finding of 
their Lordships of the Privy Oouncil was 
that there being the two alternatives, that 
he was telling the truth or the contrary, 
and it being found that there was no reason 
or no ground for believing the latter, it 
was Clear that he must know of the custom 
if it existed. His word was accepted and 
the mere instances were held not to be 
sufficient. Here, however, thereia no ques- 
tion of any consensus of opinion, because 
so far from the most prominent and im- 
portent witnesses from the Agegarwals 
denyiog the existence of the custom, Lala 
Madan Mohan Lal and Mr. Sukhbir Sinha 
who are admittedly the most distinguished 
of the witnesses, both testify to its existence 
and to the fact that no evil consequences 
fpllow from such a marriage. It follows, 

(1) 43 Ind. Oas. 308; 45 O. 450;16 A. L.J. 17; 4 
P. L.W. 27; 34 M. L. J. 48; 22 0, W. `N. 353: '93 
M.L. T. 117; 27 O, L. J. 240; 1 P. L. R. 1918; 20 
PO” R. 528; -12 S, LJ R. 2104; 45 I. A,10 
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therefore, that the conclusion drawn by the 
learned Senior Sub-J udge from the evidence 
is quite correct that it is established that 
the custom of sagotra marriages amongst 
the Waish Aggarwals isa well established and 
recognieed custom and that although it may 
not be approved by a certain section of 
that community, it carries with it no sort 
of stigma or evil consequences, The issue 
of such marriages is perfectly legitimate 
and the bond is recognised on all: sides. 
The appeal must, therefore, be dismissed 
with coste. 

Oross objections have been put in by the 
respondent contending that costs should 
have been allowed in the trial Oourt. This 
matter was within the discretion of the 
Senior Sub-Judge. He has given reasons 
for his order dissllowing suck costs and 
these reasons are, in cur Opinion, sufficient 
and cound. The cross-objections will be 
dismieged with ccste. 


a Appeal dismissed, 


~~ = 


PRIVY COUNCIL. 
Appeal from the Patna High Court. 
January 17, 1933. 
Lorp BLANESSUSGH Lord RUSBEL oF 
KILLOWEN AND Bis Joas WALLIS, 
Mahanth RAM OHARAN DAS— 
< APPELLANT 


veTsUs 
Munshi NAURANGILAL AND orarss— 
Rusponpents. ory 

Limitation Act (IX of 1908), Sch. I, Art. l)h— 
Hindu Law—Religious Endowment— Transfer by 
mahant of math property—Suit by succeeding mahans 
—Limitation—Article applicable— Possession, „whe 
becomes adverse—Difference between transfer of entire 
math and of some properties only. 

The mahant ofa math executed a Permanent lease 
on December 21, 1909, of certain Properties which 
belonged to the math and subsequently sold them on 
February 11,1911. The mahant died in July, 1913, 
and his successor sued for recovery of possession of 
the properties in May, 1924, cn the ground that nei- 
ther of the transactions was for legal necessity or 
for the benefit of the math: 

Held, (4) that the suit was governed by Art. 144 and 
not by Art, 1340f the Limitation Act; [p. 215, col. 2.] 

tii) that the possession of the alienees became 
adverse within the meaning of Art. 144 only on the 
death of the mahant who alierated the properties and 
the suit was not time-barred. Damodar Das v. 
Lakhan Das (3) and Gnanasambanda Pandara San- 
nadhi v. Velu Pandaram (4), distinguished. Vidya 
Varuthi v. Balusami Ayyar (1) and Subbaiya Panda- 
ram v. Mohamad Mustapha Maracayar (5), followed. 
[p. 216, col. 1.) 

A transfer by a mahant of the entire math and its 

properties stands on a different footing from a transfer 


of an item of property appertaining to the math. In 
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the former case an assignment is void and would in 
law- pass no title, with the result that the possession 


of the assignee will be perforce adverse from the ‘mo- - 


ment of the attempted assignment 
In the latter case the transfer apart from any ques- 


tion of necessity will continue during his tenure- 
of ofice of mahant of the math, with the result that. 


adverse possession of the particular property will 
only commence when the makant who had disposed of 
it Geases to be mahant by death or otherwise. This 
ruleis inno way confined to the grant of a lease, 
but: covers thecase of a purported out and out grant 
ofthe property. Whatever the intended duration 
of the attempted grant may be, itis good, but good 
only for the limited period indicated. [p. 216, col. 2; 
p. 217, col 1. 

A mahant is at liberty to dispose of the property of 
a math during the period o :hia life and a grant 
purporting to be fora longer period is good to the 
extent of the mahant’slife interest. [p. 217, col. 1.] 

Messre.A. M. Dunne, K C. and J. M. 

' Parikh, for the Appellant. 

Messre, L. Dz Gruyther, K. O. and W. 
Wallach, for the Respondents. 

Lord Russell of Killowen —The 
question for determination on this appeal is 
whether the plaintiff's suit is barred by 
limitation. 
` The relevant facts must firat be stated. 
In Dacember, 1409, one Rampat Das was 
the Mahant of a Math situate at Paliganj in 
Patna District. On the 21st December, 1909, 
he executed a mukarrari or permanent 
lease ofsome 70 acres of land to Murshi 
Naurangi Lal under which the latter paid 
a premium and an annus] rent to the 
Mahant. On the 13th February, 191], he 
executed a eale deed of -the land subject to 
and with the benefit of the lease to 
Musammat Sampat Kuer in consideration of 
Rs. 104. Hach document states that it is 
executed by the Mahant for the expenses 
and necessities of the Math, but in view 
of the findings at the trial these statemen‘s 
may be disregarded, and it must be taken 
that neither of these documents wasexe- 
cuted for legal necessity or was for tle 
henefit of the Math or the deities installed 
therein. 

Mahant Rampat Das died in or about 
July, 1913. On bis death one Sant Das 
took poss: s ion of the Math claiming to bs 
mahant, but on the 20th February, 1916, by 
registered deed he surrendered all his 
rights to the plaintiff, who was and isthe 
mahant of a math at Ramdih Baga. The 
registered deed included the 70 acres. The 
plaintiff claimed that Rampat Das had 
died without leaving behind any disciple, 
and that in tho: circumstances he, as 
mahant of the Ramdih Baga mith, was 
entitled to take possession of the Paliganj 
math (which was subordinate to and a 
branch of the Ramdih Baga math) and all 
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-_ properties appertaining to it. Thair Lord- 


any question of title, because both the 
Cour‘a below have foand that the plaintiff 
is thé-person in actual possession of the 
Paliganj math and as such entitled to 
maintain a suit to recover property not for 
his own benefit but for the benefit of the 
math, 

The plaintif instituted the present suit 
on the 27th May, 1924, against the lessee, 
the purchaser and the hueband of the 
purchaser, claiming pogcession of the 70 
acres 83 property appertaining to the 
Paligapj math and mesne profits. 

A number of contentions were raisad by 
the written statemen's, the two main ones 
being (1) that the 70 acres were the per- 
sonal property of Rampat Das, and (2) that 
the suit was barred by the Limitation Act. 
The first contention failed completely. 
The 70 acres undoubtedly appertained to 
the math. The second contention failed at 
the trial and it is the sole contention which 
survived before the Board. The Subordi- 
nate Judge held that the suit was not 
barred and gave the plaintiff a decree. 

On appeal, the High Oourt decided that 
the suit was barred. Both Oourts agreed 
(and rightly) that Art. 134 of the Limitation 
Act did not apply. The only Article ap- 
plicable is Art, 144, This article, which 
applies to a suit “for possession of immov- 
able property or any interest therein not 
hereby otherwise specially provided for,” 
preacribes ss the period of limitation 
twelve years from the time “when the pos- 
session of the defendant becomes adverse 
to the plaintiff.” >. 

The question then resolves itself into 
this : did the possession of the relevant 
defendent become adverse to the math or to 
the mahant +a representing the math at 
the date of the relevant assursnce or at the 
date of the death of Rampat Das? 

The Sub-rdinate Judge held the latter 
date to be the correct date, and the suit to 
be within the 12 years. The High Oourt 
held the former date to be correct and the 
suit to be barred, 

The Subordinate Judge, it would seem: 
resched his conclusion upon the footirg 
that thetitleto the propérty was in the 
mahant and not intheidols. His view was 
that had the title been in the idols, theact 
of alienation would have been a challenge 
to the title of the idols and thə 
limitation period would begin io run 
from the act of alienation; but since 
(as he found) the title was in the 


. Bhipe, however, are not now concerned with ` 


o 
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mahant, possession only became adverse 
when a new title came into existence, the:. 
owner of which had not approved of the 
alienation. He came?to this conclusion 
uton: the authority of the cases of Vidya 
Varuthi v. Balusami Ayyar (1) and Ramrup 
Gir v. Lal Chand Marwari (2) distinguieh- 
ise the case of Damedar Das v. Lakhan Das 

). a 

“The Judges of the High Court, in decid- 
ing that the period of limitation ran from 
the date of alienation,. delivered a most 
painstaking and elaborate- judgment, in 
the. course of which. all available authori- 
ties. were reviewed and considered. They. 
held: that two cases before this Board 
Gnanasambanda Pandara Sannadhi v. Velu 
Pandaram (4). and. Damodar Das v. Lakhan 

_ Das’ (8). had affirmed-the view tbat in a 
‘suit to recover the property of an idol:or 
a math the starting point. for the period 
of limitation-was the date of the alienation 
and not the date on which the successor.of 
the alienor assumed office.: They also held 
that the authority of those cases- was in 
no way affected by the later decision of this 
Board in Vidya Varuthi’s case (1), |. - 

. Their Lordships do not think. that it.is 
necessary to follow the learned Judges of 
the High Oourt in their examination of 
the older authorities, but they must point 
out that the cases of Gnanasambanda 
Pandara Sannadhi v. Velu Pandaran (4). 
and Damodar Das v. Lakhan Das (3) were: 
both of them cages in which the assign-- 
ment or disposition consisted of an assign-- 
ment or disposition of the math and its 
` properties.. Such an assignment was void. 
and would in law pass no title, with the 
result that the possession of the assignee 
was perforce adverse from the moment of 
the attempted assignment. Vidya Varuthi’s 
case (1) however,. was the case (as here) of 
a disposition by the mahant of an item 
of property appertaining to the math, the 
disposition being in-the form of a grant 
ot a permanent lease.. The disposition was 
one not made for necessity and so was 


Y 
629; 20 A. D, J, 497; A I 


37 0..885 


(4) 27 L A. 69; 23M. 271; 4 O.W. N. 329; 10 M. L 
J. 29; "Bom. L. R, 597; 7.Sar, 671 (P. O). ` f 
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beyond the powers of the mahant to grant. 
But in delivering the judgment of the 
Board, Mr. Ameer Ali used this most 
relevant and important language :~- 
: In view of the argument it is necessary to 
discover when, according: to the plaintiff, his adverse 
possession began. He was let into possession by 
mahant No. 1 under a lease which-purported to be 
a permanent lease, but which under the law could 
endure only for the grantor’s lifetime. According 
to the well-settled law of India (apart from the 
question of necessity which does not here arise) 
a mahant is incompetent to create any interest in 
respect of the math property to endure beyond his 
life. With regard to mahant No. 2, he was vested 
with a power similarly limited. He permitted the 
plaintiff to continue in possession and received the 
rent during his life. The receipt of rent with the 
knowledge which must be imputed to-him that 
the tenancy created by his predecessor ended with 
his predecessor's life, -and can, therefore, only be - 

roperly referable to a new tenancy created by 
himoelf It was within his power to continue the 
tenancy during his life, and in these circumstances 
the proper inference: is that it. was so continued, 
and consequently the possession never became adverse. 
until his: death, A 

In. other words: a mahant has power 
(apart from any question of necessity) to 
create an interest in property appertain- 
ing to the math which will continue during 
his own life, or to put it perhaps more 
accurately, which will continue during his 
tenure of office of mahant of the math, 
with: the result that adverse possession of 
the particular property will only commence 
when the: mahant who: had disposed: of it - 
ceases to be mahant by death or otherwise, 

If this be right, as it must be taken 
to: be, where the disposition by the mahant 
purports to be a- grant of a permanent 
lease, their Lordships: are unable to see 
why the position is not the same where 
the, disposition: purports to bean absolute 


_grant of the: property; nor was any logical 


reason suggested in argument why there 
should be any difference bdtween the two 
cases. In each case the operation of the 
purported grant is effective ‘and endures 
only for the period during which the 
mahan: had power to create an interest 
in the property of the math, 

The same view is apparent in a later 
judgment of this Board, viz, Subbaiya 
Pandaram-v, Muhammad Mustapha Maraca- 
yar (5). The disposition in that case was 
a sale in 1828 of land devoted to charitable 
purposes, under an execution decree against 
the person who was the trustee of the 


(5) 74 Ind. Oas. 492; 50 I. A. 295; 21A. L.J. 730; 
A.I. R. 1923 P. O. 175; 45 M. L. J. 588: 25 Bom. L.R. 


- 1275; 46 M. 751; 18 L, W. 903; (1924) M. W. N.65, 28 


O. W. N. 493; 2 Pat. L. R. 104; 33 M. L. T. 285; 40 9, 


1933 - 
charity. In the year 1913 the person who 


was then trustee of the ‘charity sued to- 


recover the property from the purchaser 
at the execution sale, or those claiming 
under him, It was held, ‘not unnaturally, 
that the purchaser’s possession was adverse 
from the date of the sale; but in deliver- 
ing the judgment of the Board, Lord 
Buckmaster, after referring to a case in 
Iswar Shyam Chand Jiu v. Ram Ranai 
oy (6) and to Vidya Varuthi's case (1) 
said :— 

In each case they relate to the effect of an attempt 
on:the part.of a trustee to dispose of the property 
by a permanent mukarrari lease. This he has no 
power to do, though he is at liberty to dispose of 
it during the period of his life, and a grant made 
for a- longer period is good, but good only to ‘the 
extent of: his own life interest. It follows, therefore, 
that possessién during his: life is not adverse. 

This is aclear statement that a mahant 
is at liberty to” dispose of the property 
of.a math during the period of his life 
and that a grant purporting to be for a 
longer period is good to the extent of 
the mahant's life interest. Here again their 
Lordships: think that the reference to life 


is upon the footing that the mahant con- | 


tinues during his life to hold that office. 
- It will be observed that the statement 


is in no way. confined to the grant of a. 


lease, but covers the case of a purported 


out and out grantof the property. What- 


ever the intended duration of the attempt- 
ed grant may be, it is good, but good 
Only for the limited period indicated.. ` 
“In ‘view of these statements 
Board, their Lordships hold that in the 
present case the lease and the deed of 
sale of the 13th. February, 1911, were 
good and effective so long as Rampat 
-Das continued to be mahant, and that, 


therefore, adverse possession only commenc~ — 


ed when he died, 

The result is that the plaintiff's suit 
is not barred, and the appeal succeeds. 
The decree of the High Oourt should be 
set aside with costs in that court, and 
the decres of the Subordinate Judge restor- 
ed. Their Lordships will humbly advise 
Hia Majesty accordingly. The respondents 
must pay the costs of this appeal, 

Ais Appeal allowed, 

Solicitors for the Appellant.—Messrs. 
Watkins & Hunter. 

_ Solicitora for the Respondents.—Messrs, 
Hy. 5. L. Polak & Co. 

(6) 10 Ind. Oas. 683; 38 I.A. 76; 15 O.W. N. 417; 9 
M,L, T. 448; 8 A. L. J. 528; 13 Bom. L. R. 421: 14 
© L. J. 288; (1911) 2 M: W. N. 281; 21 M, L, J. 1145; 
38 0. 526 (P. Ò.). | 
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à - PRIVY COUNCIL. 
Appeal from the Allahabad High Court. 
January 13,1933. | 
Lozp TSANKERTON, Lorp Waiaut, BIR 
Geaorce Lownpzs AND Sie DinsHan Motta; 


. HAR PRASAD AND OIHERS—ÅPPELLANTS 


versus 
FAZAL AHMAD AND ctanss—RESPONDENTS. 


Muhammadan Law—Wakfi—Sale by son to mother— 
Mother succeeding also as heir—Creatien of wakf in 
accordance with sale—Sale held void—Wakf, whether 
attaches to share as heir—Construction of deed—» 


Transfer of Property Act(IV of 1882), s. 8 


A Hanafi Muhammadan . executed a documené 
purporting to be a saleof two villages in favour of 
his mother for Rs. 2,00,000 witha direction that she 
should spend Rs. 1,90,000 out of the consideration 
for charitable purposes. On his death his mother 
became entitled to one-third as one of his heirs. 
She executed a wakfnama of the villages sold to her 
creating a charge on the income of the property to the 
extent of Rs. 25,000 for charity. After his death 
litigation ensued between the heirs, the result 
of which was that the sale of the villages 
was'in December, 1917, held to be void, as being, 
under the cloak of a sale, in reality a death-bed gift in 
fraud of the heirs. On the question whether the wakf 
was valid to theextent of her one-third share 
though the sale was void: í : 

Held, (4) that in order to ascertain the intention 
of the lady in executing the wakfnama, the whole 
transaction must belooked at,and that her intention 
was tosettle only what she thought had been 
entrusted to her by her son; [p. 219, col. 2.1 

(iz) that the sale byher son-and_ the execution 
of the wakfnama must be regarded as integral parts 
being held to be 
void, the wakfnama fell withit and wakf did not 
attach to herone-third share. [p. 219, col.1.] i 

Quwre.—Whether s. 8, Transfer of Property Act, 


- had any application to the case. 


Fazal Ahmad v. Har Prasad, (1929) A. L. J. 620 
(F. B.), reversed. 

Appeal against the judgment of the Allah- 
abad High Oourt in F., A. No. 389 of 1925, 
dated 19th March 1929 reported as 116 Ind, 
Oas. 1 (F. B.) 

Messrs, A. M. Dunne, K. C., and W, 
Wallach, for the Appellants. 

Mr, DeGruyther, K. C, and Dr. Majid, 
for the Respondents. 

Sir Dinshah Mulla.—This is an 
appeal from a judgment and decree dated 
the 19th March, 1929, of the High Court 
of Judicature at Allahabad, which reversed 
a judgment and decree of the Court of 
the Subordinate Judge of Pilibhit dated 
the 6th July, 1925. 

The question involved in the appeal is 
as to the effect of a wakfnama executed by 
a Muhammadan pardanashin lady under the 
following circumstances :— ° 

On the 29th August, 1912 Manzur Ahmad, 
a Sunni Muhammadan governed by the 
Hanafi Law, executed a document pur- 
porting to be a sale.of two villages, one 
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situated in Pilibhit District and the other 
in Bareilly District, in favour of his 
mother Rahim Bibi for a consideration of 
Rs. 2,00,000. It was recited inthe deed 
that Rs. 10,000 had been paid by Rahim 
Bibi. As to the balance of Rs. 1,490,000, it 
was stated in the deel that it was left 
with Rahim Bibi “with instructions that 
. Bhe should spand it at her discretion in 
charitable purposes for the eternal bsnefit 
‘of.my (7. e, Manzur Ahmad’s) soul.” 
< Manzar Ahmad died on the 2ad Septem- 
jer, 1912, leaving him surviving as his 


-heirs ‘according to Muhammadan Law two - 


‘widows, his mother Rahim Bibi, =and:a 
paternal uncle Fazal Ahmad.‘ On his 
death the widows became entitled’ between 
them to one-fourth of his estate, the 
mother to one-third, and ths uncle as a 
residuary to the remaining five-twelfths, 


‘On the 23rd June, 1913, Rahim Bibi 


executed. a wakfnama of the villages 
transferred to her by the sale deed by 
which she constituted herself the first 
mutawalli, and appointed Fazal Ahmad, 
who is respondent No. 1 in this appeal, and 
three others who are respondents Nos, 3 to 
5 as mutdwallis after her death. It was 
recited in the deed that she had already 
spent Rs. 15,000 in charity, and a charge 
was created by the deed on the income of 
the wakf property for the payment of 
Rs. 25,000." The material part of the wakf- 
nama 18 as followa :— 

-. “My son Manzur Ahmad, deceased, sold the zamin- 
dari property in Bhitaura Kalan and Amkhara 
mentioned below to me for Rs. 2,00,000, took 
Rs 10,000 a portion of the consideration money, 
from me and left the remaining amount of 
Rs. 1,890,000 with me asas an amount dedicated for 
religious purposes and authorised me to spend the 
same. Out of the said amount Rs, 15,000 has been 
spent upto this time. Instead of spending the 
amount of consideration after which the charity 
shall come toanend, it is more beneficial to make 
a ‘wakf of the said property and utilize the income 
therefrom in charitable deeds as it will bea con- 
tinual gift and permanent charity. J, therefore, 
while inasound state of body and mindand of 
-my own accord withdraw my possession from the 
entire 20 biswas ‘asli'zamindari property in the 
village of Bhitaura Kalan, pargana and District 
Pilibhit andthe entire 20 biswas “asli” zamindari 
proyerty, together with the cultivated lands in Mauza 
Amkhera, pargana Richha, tahsil Baheri, District 
„Bareilly, together with all the rights appertaining 
thereto and make a ‘wakf'of the same in the name 
of the Almighty.” 

Aiter tne death of Manzar Ahmad, 
litigation ensued between the heirs, the 
result of which was that the sale of the 
villages was in December, 1917, held to be 

- void, as beirg, under the cloak of a sale, in 
réality a deatn-bed gift in fraud of the heirs, 

The effect of this decision was that 


HAR PRASAD V, FAZAL AHMAD, 


142 1, 0. 


Rahim Bibi took nothing by the sale-deed 
but was entitled, as an heir, to one third 
of the villages. This one-third was sold by 
her on the 20th June, 1918, to appellant 
No. 1 and the father of appellants Noe. 2—6. 
The question for decision in the appeal 
is whether this was a good sale, or whether 
the one-third share of Rahim Bibi had 
already been -validly disposed of by the 
wakfnama. 
Rahim Bibi died on the 15th August, 
- 1921, leaving her. surviving as her heirs 
. respondents Nos.‘2 and 3. 
. On the 9th September, 1924, -Fazal 
Ahmad, instituted the suit out of which the 
present appeal arises in the Oourt of the 
Subordinate Judge of Pilibhit as one of 
the Succeeding mutawallis against the 
appellants and the heirs of Rahim Bibi 
and theother mutawallis for a declaration 
that the wakf was valid to the extent of 
the one-third share of Rahim Bibi in the 
two villages, which she had acquired by. 
inheritance from Manzur Ahmad and ` 
` that the sale to the appellants, being 
a sale of wakf property, was void, and for 
other reliefs, 

The appellants alone contested the plain- 
tiffs claim. They denied that the wakf was 
valid to the extent of the one-third share 
of Rahim Bibi,and pleaded that Rahim Bibi 
did not intend to create a wakf of what 
she inherited as an heir of Manzur Ahmad. 

The Subordinate Judge held that there 
was nothing inthe deed to indicate that 

. Rahim Bibi intended to create a wakf of 
two-thirds as a vendee from Marzur Ahmad 
and of the remaining one-third a3 his heir, 
and passed a decree dismissing the suit. 

From that decree Fazal Ahmad appealed 
to the High Oourt at Allahabad. | The 
appeal was heard by Kendall and Niamat- 
Ullah, JJ., who delivered separate judg- 
mente, Kendall, J. was of opinion that 
s. 8 of the ‘Transfer of Property Act 
was decisive of the case. That section pro- 
vides that “unless a different intention is 
expressed or necesgarily implied, a transfer 
of property passes forthwith to the travs. 
feree the interest which the transferor is 
then capable of passing in the property, and 
in the legalincidents thereof.” The, learn- 
ed Judge considered that what was trane- 
ferred by the deed of wakf was “ihe 
zamindari property in thetwo villages,” 
end not the interest which Rahim Bibi had 
acquired under. the sale deed, and that 
although the wakfnama could not operate 
cn two-thirds of the property, it operated 
on the one-third which Rahim Bibi owned 


$ 
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stêthat date as-an heir of Manzur. Ahmad; 
On the, other hand, Niamat Ullah J ty Was of 
“ Opiaion that. all that, was intended to pass 
by the wzkfnama was what Rahim Bibi 
believed she had purchased from her son, 
and that the wakf did not attach to what 
she acquired as her son's heir. ‘Che learned 
Judge added that Rahim Bibi was.a par- 
danashin lady, and that it was for those who 
set up the wakfnama to show that the con- 
sequences that would followif the sale 
deed were set aside were fully explained to 


er, . 

| The learned Judges, 
that they differed only 
and that the case fell under the proviso to 
s. 98 Of the Oode of Civil Procedure, 
zene the following question to a larger 

ench :— . 


“Whether the deed of wakf dated the 23r 
1913, assuming it to be ak ki valid, RAA ee 
the one-third share of Musammat Rahim Bibi in vill- 
ages Bhitaura Kalan and Amkhera, or whether it is 
confined to such estate as she was believed to possess 


in them under th le- 
Aga 1913" e sale-deed dated the 29th 
it 


' ln their Lordships’ opinion is at 
least doubtful whether this procedure wa3 
correct, as the difference of opinion seema, 
also-to have: covered the question raised 
by Niamat-Ullah, J., as to the necessity 
for a fuller explanation of the effect of the 
wakfnama to Rahim Bibi, and this was not 
submitted to the new Bench. 

: The appeal however, on the question so 
formulated, was heard by a Bench 
of three Judges consisting of the 
two referring Judges ard Mukerji ĝ J. 
Mukerji J., agreed with the opinion of 
Kendall J., Niamat-Uilah J , adhered to the ` 
view whicn he had previously expressed. 
The answer of the mejority of the Judges 
was that the wakf'attached to the one-third 
share of Rahim Bibi in the two villages, | 
The result was that the appeal was allowed, 
and a decree was passed for the plaintiff on 
the 19th March 1929, It is from that decree 
that ihe Present appeal has been brought 
to His Majesty in Oouncil, | 

The sole question for determination on 
the: appeal is whether the wakf attached 
w ae one as share in the villages which 

abim -Bibi acquired a i 

Manzar aas 8 heir of her sop, 

n their Lordships’ opinion the sale by 
Manzar Ahmad and the execution of the 
wakfnama must be regarded gs integral 
parts of one transaction, aad the sale being 


on a question of law, 


held’ to be ‘void, the wak nama 
falls with it. _ The sale deed ian acon 
Rahim Bibi. an obligation, to spend 


Rs. 1,980,000, the balance of the purchase 


HAB PRASAD V. FAZAL:ABMAD, 


assuming apparently“ 


‘former. proceedings between 


219 


price, in charity, and the terms of the 
wakfnama leave no doubt that she execut- 
edthe latter document in fulfilment of 
that obligation, and thatshe had no inten- 
tion of making any contribution to the wakf 
from her own property. The wakfnama 
begins with arecital of the instructions con- 
tained in the sale-deed, and after stating 
that Rs. 15,000 had already been spent 
by herin charity, it proceeds to say: “I, 
therefore,; = withdraw my possession from 
the entire ... property and make a wakf 
‘of the same in the name of the Almighty.” 
‘That ‘she had no intention of settling any- 
-thing of her own isalso clear from the 
‘reservation of- Rs. 25,100 which she had 
-paid as’) a:charge upon the villages to be 
‘repaid to her out ofthe income. The 
echeme war, no doubt, as was held in the- 
the parties, 
a mere device to evade- the Muhammadan 
Law,- but there is nothing to suggest any 
intention on the partof Rahim Bibi fo do 
more than to carry this scheme into effect, 

Their Lordships are therefore of opinion’ 
that the conclusions come toupon this 
question by the Subordinate Judge and 


Niamat Ullah J.are correct. They think 
it at least doubtful whether s. 8 of 
the Transfer of Property Act has any 
application inthe present case, but in 
any event they are of opinion that in 
order to ascertain tke intention 
of ‘the lady in executing the 


wakfnama,the whole transaction must 
be looked at, and upon this they think that 
her intention to settle only what she 
thought had been entrusted to her by her 
son is clear. 


Having regard to the conclusion to which 
their Lordships here come upon the effect 
of the wakfnama, it is unnecessary to deal 
with the question raised as to the position 
of Rahim Bibi as a pardanashin lady upon 
which no issue was raised or tried in the 
lower Oourt. 

' Their Lordships will accordingly humbly 
advise His Majesty that this appeal should 
be allowed, thatthe decree of the High 
Court dated -the 19th March 1929, should 
be set aside, and. the decree of the 
Subordinate Judge dated the 6th July, 1925, 
restored. The respondents must pay the 
costs of the appellants inthe High Oourt 
and befcre this Board. o 

A. Appeal allowed. 

‘Solicitors for the Appellant:—Messrs 
T, L. Wilson & Co. 

Solicitors for the Respondents: —Meesrs, 
Francis & Harker. 
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BOMBAY HIGH COURT. 
First Civil Appeal No. 162 of 1931, 
September 21, 1932. 

. MURPAY AND NaNevatr, JJ, 
-SHIVAPPA DANDAPPA MANVI— 
DEOREE-HOLDER——ÅPPALLANT 


versus 
@GURPADAPPA DODDAPPA HASIBI—. 
JODGMENT-DEBrOR—RasPonDsaT 
Civil Procedure Code (Act V of 1908), s. 47, 0. 
XXI, r: 2—Money decree—Adjustment—Terms of 
adjustment, whether can be enforced in execution 
proceedings, 


Where amoney decree is adjusted between the 


parties, the terms as to the adjustment can be en- - 


forced by proceedings in execution and a separate 
suit need not be filed forthe purpose. Muhammad 
Sulaiman v. Jhukki Lal (1) an@Sita Ram v. Dasrath 
Das (2), relied on. ~ S Sm 
Firat {ivil Appeal from the decision of the 
Firat Olass Subordinate Judge at Daarwar 
in Darkhast No. 197 of 1930. a4 
- Mr, G.. P. Murdeshwar, for the Appellant. - 
Mr. R.A. Jahagirdar, for the Respondént. 
- Murphy, J.—This is a firat appeal 
against an orderin execution. What hap- 
pened was that, in the firat instance, a 
decree for Rs. 70,000 odd was madé against 
the judgment-debtor on December I, 1924, 
Subsequently, in an application for execu- 
tion, the parties came to an arrangement or 
adjustment, by which the judgment creditor 
agreed to receive Rs. 50,000 in lieu of 
- Re. 70,000 decreed him. Of this sum of 
„Rs. 5,00), Rs. 40,000 were to be paid in 
cash on October 1, 1927, and the balance of 
Rs. 10,000 was payable in two equal instal- 
ments, the'first being due on August 31, 


1928, and the second on the corresponding: 


date in thefpllowing year. It appears that 
tle instalments were not paid, or fully paid, 
iri accordance-with the agreement, and the 
decree-holder consequently brought a 
second application for execution to recover 
the balance due under the agreement.. Tae 
learned First Olass Subordinate Judge's 
view, however; was that the decree in the 
suit had been adjusted by the agreement 
entered into between the parties in Miscel- 
leneous Application No, 1 of 1928. “Bo 
this darkhast on the decree is not maintain- 
able aud is therefore rejected with costs. 


No entry has been made in the suit register . 


about the adjustment. It should be now 
made.” His view-apparently was, and it is 
supported by Mr. Jahagirdar for the judg- 
ment-debtor, that an adjustment such as the 
one. that took: place in this easa -operates as 
a complete satisfaction of the decree, and 
ednseqisnily, that when its terma are ‘not 
obs3rvei, farther proceedings cannot be 
taken on it ir execution, but must be 


presumably by way of a regular suit, - On, 
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only for the complste adj ustment'ofa decree, , 
but also for its adjustment in part, the 
language used being, “Where any money 
payable under a:decree of. any kind is paid 
out of court or the decree is otherwise 
adjusted in whole or in part to. thesatisfac- 
tion ofthe ,decree-holder the decreé-holder- 
shall-cartify,,etc.”, The real question. before 
us is, therefore, whsther this: arrangement 
has operated: as a partial satisfaction of 
the decree or not? We think that in fact it 
has. The originalsum due was Rs. 70,000, 
which ths arrangement reduced to R3. 50,000 
and.as to R3. 40,000 of the Rs. 50,000 there 
was an actual satisfaction but the terms 
as to satisfaction of the remaining 
amount of R3. 10,000 which was secured by 
a charge.on certain specified property, have 


' not been lurnished by the judgment-debtor. 


Mr. Murdeshwar for the appellant relies .on:. 
two Gases of the Allahabad High Oourt: The- 
first of these is Muhammad Sulaiman: v. 
Jhukki Lal (1). Mr: Jahagirdar: has. tried: 
to distinguish this case on the ground that 
the corresponding sections there spoken of 
show thatit was a compronise under .O. 
XXIIL, r. 3 and notunder O. XXI,.7. 2.. 
The second case isa Full Bench. ruling of. 
the same High Oourt, Sita Ram v. Dasrath. 
Das (2), and although it turns. somewhat, 
on the then s. 257A, which isnot re enacted . 
inthe present Vode, the principle, we think 
is not affected, and it was there held thas 
where ‘there has been partial adjustment, 
the decree can be executed as to the re-. 
maining portionin circumstances similar to. 
those in the present case, 

We, therefore, raverse the lower.Oourt’s. 
order, and remand the darkhast for dis-. 
posal according to law. Oosts,.costs.in the. 
darkhast. : i ' 

Nanavati, J.—I agree. ae 

N./A. "+ Order reversed.. 

(1) 11 A. 228; A. W. N. 1889, 53, 

(2) 5A. 492; A, W. N. 1888, 68 (FB). 





PRIVY COUNCIL.. 
Appeal from the Allahabad High Oourt.. 
January 24, 1933. 
Lorp TAANKERTON, Lorp WRIGAT AND 
Aa Siz Grores LowNDs3. 
Kunwar MAHABIR SINGH— 
, APPELLANT 
Kunwar ROHINI RAMANADHWAJ. 
PRASAD SINGH —RasponpEnr. 
Evidence ‘Act (I of 1872), ss. 106, 11, (g)—Ap- 
plicability of s. 106 confined to purties to suit—Non- 
production of documents—Adverse inference, when 
arises—Practice—Discovery of documents—Claim for 
maintenance and claim for ownership, inconsistency of... 
Section 106,Hyideres Act, which lays down that 
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the onus of: proving a fact within the special. know- 
ledge of a person lies. upon him, only applies: to the 
parties’ to -the suit. [p, 224, col, 2. 

The circumstances under which t e court would be 
entitled to draw inferencés unfavourable to a 
party from the non-production of documents are 


poria for by s. 114 (g) of the Evidence Actand ' 


efore an adverse inference. can be drawn under that 


äre- in existence and could be produced. ' [ibid.] 

` The right’of discovery of documents must be fully ` 
taken advantage-0of in'a case where the documentary 
evidence, if it is still available, might afford valuable 
evidence, [ibid,]” 


A claim for maintenance is inconsistent with a 
claim for ownership of the estate. |p, 223, cok 2]  ' 


Bir Leslie Scott, K. C. and Sir Thomas 
Strangman, for the Appellant. ` 

‘Messrs, L. DeGruyther, K. C. and W. 
Wallach, for: ‘the Respondent. 
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Lord Thankerton:—This is an appeal 
from a decree of the High Court of Judica- 
ture at Allahabad dated the 12th February, 
1929, which reversed a decree of the Sub- 
ordinate Judge of Aligarh, dated the ?nd 


June, 1925, and dismissed the suit. 
section, the court must be satisfied that the ‘documents Ti : 


The suit was irstituted by the appellant 
on the 7th September, 1923, claiming 
Ng possession of “an estate called 
Biswan. The present respondent is now 
defendant as representative of ‘his brother, 
the original defendant, who died pending 
the suit, and is in possession of the estate. 

The following table will conveniently 
show the alternative pedigrees maintained 
by the parties :— 


THAKUR GIR PRASAD SINGH, 
(died in 1880.) 


‘Thakur Dhurjan Lal Singh. 


(died long before suit ) 


pC ee Ras 











“Thakur = Rani Basant Shivba- = Musam- Bhagwan Thakur Chaudhri = = Musammat - 
- Garurudhwaja -Kunwar ran. mat .Singh Saparandhwaja Girwar Bhawan 
~ Prasad Singh Singh Ram Prasad Singh Singh Kunwar, 
(died 31st (died in Kunwar (died 25th . 
March, 1907.) j _ January, 
1912). - 1910.) 
Matmatangadhwaj Prasad Singh Jaswant 
- alias Misrilal. > Singh . 
(born in or about 1886 ; 
ia died 12th January, 1923. y 
( ve cae 
‘Shri Dhwaj Rohini Raman 
Prasad Singh Dhwaj Prgsad 
Moe : defendant Singh k i : 
F i (died during legal representa- a 7 
i pendency tive of à 
~\ of suit.) defendant ; . 
respondent. 
| 
Matmatangadhwaj Prasad Singh 
alias Misrilal - 
ora in er about 1886 ; 
ied.12th January 1923). 
( = 
Shri Dhwaj. Prasad Rohini Raman Dhwaj 
Singh, defendant Prasad Singh, 
(died ‘during pendency - legal representative of 
of suit) defendant-; respondent. 
: ) 
E 
“Musanmat Ohain, ` Thakur Hamir = Musammat Raj  Niladhwaj S 
Kunwar, Singh Kunwar - ` Prasad 
(died (died after Singh 
25th Soban, 22nd January, : (died. 1916.) 
1918.) “1920, and 


before suit.) 


fen Ba * es z ae Mahabir Singh, 
: EE a (vor 2st April, 1614) 
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The main question at issue turns on the 
true parentage of Matmatangadhwaj Fra- 
sad Singh alias Misrilal (hereinafter called 
“y"), The appellant maintains that he 
was the son: of Shivbaran Singh and Mu- . 
‘ sammat Ram Kunwar, while the raspondent 
maintains that his parents were Thakur. 
Garurudhwaja Prasad Singh (hereinafter 
called ‘ G") and Rani Basant Kunwar. i 

- On tha death of his father, Gir Prasad 
Singh, in 1880, G, took possession of the 
estate as owner and held it till his death in 
1912. Oa the 30th June, 1886, his brother 
Saparandhwaja Prasad Singh, brought a 
suit to recover half of the estate from him 
on the ground that it was a joint estate.. 
The Subordinate Judge dismissed the suit 
on the 14th January, 1889, on the ground 
that the estate was impartible and descend- 
ed by a-custom of primogeniture, On the 
Ith February, 1893, the High Oouri revera- 
ed this decision, but their judgment was 
reveraed by this Board on the 27th June, 
1900, and the estate was finally held to be 
impartible. í 

On the death of G. in 1912, mutation was 
effected into the name of M. without objec- 
tion, and M. held the estate without chal- 
lenge until his death in 1923. His elder 
son's application for mutation was granted 
against objection taken by the present 
appellant, who was left to vindicate his 
claim by ordinary suit, and the present suit 
was instituted by him on the 7th September 
1923. 

If M. was not the son of G., the appellant’s 
father, Hamir Singh, was entitled to the 
estate on the death of G. and he died in 
October, 1918, without having claimed it; 
the appellant would then have been entitled 
to it, but he was under four years old at 
the time of his father’s death. 

The parties are agreed that M. was born 
within a year or two after July, 1886. The 
appellant's case is that he was the son of 
Shivbaran and his wife and was born at 
Jarki, and that at some indefinite time later, 
by an arrangement, he was taken by G., 
and his wife, Rani Basant Kunwar, who 
was Shivbaran’s sister, and was, thereafter, 
treated in every way as their natural son, 
The respondent's case is that M. was the 
son of G. and was born of Rani Basant 
Kunwar at Agra, while she was resident 
there for a period of a few months for 
medical treatment, : 

Extensive evidence, both oral and docu- 
mentary, was recorded at the trial, and it 
will be convenient to deal with the docu- 
mentary evidence in the first place, ae. 
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The first group of documents relates to 
three litigations, subsequent in date to the 
decision of the High Oourt in Fëbruary, 
1893, that the estate was partible and prior 
to the reversal of that decision by the Board 


-in June, 1900. In the first suit (Suit No. 102 
-òf 1893)-M. was the plaintiff, and defendant 
“No. 5. Madhuri Saran, a mortgagee, -denied 


in his written statement dated the 23rd 
August, 1893, that W. was the son of G ; 
on the same day the suit was allowed to 
be withdrawn on the ground of defects 
in the frame of the suit. Their Lordships 
agree with both tha lower Oourts that 
Madhuri’s denial is not competent evidence 
of the fact,as there is no proof of special 
knowledge on his part. Bat, while oné 
may speculate as to an ulterior motive for 


~”. the withdrawal of the suit, their Lordships 


are of opinion that no such inference may 
legally ba drawn fromit. Accordiagly this 
document is of no evidential value. The 
other two suits, Bani Ram's suit (Suit No, 147 
of 1843) and M.'s suit (Suit No, 248 of 1836) 


-to sét aside Beni Ram's decree, are merely 


of value as to two facts which are not now 
in dispute, namely, that M. was also known 
as Misrila}, and that, during G.'s life M. 
was consistently treated by him as his son’ 
which is consistent with the case of both 
parties, ` 
The sécond group of documents is con- 
nected with suits filed during the period 
from June, 1900, to the death of G, in 1912, 
Two suits (Suits ‘Nos. 180 of 1900 and 43 of 
1901) were filed by a mortgagee, Khundan 
Singh, in which G, M , and Saparandhwaja 
were impleaded as defendants and which 
were tried together. In his written state- 
ment inthe first suit dated the Jbth Jan- 
uary, 1901, Saparandhwaja denied that M. 
was the son of G. Their Lordships agree 
with. the comment of the High Oourt: “It 
is noteworthy that even Sapar Dhwaj, who 
ought to have known the true facts, did not 
expressly assert that Mat Matang Dhwaj 


. (M.) -was the son of Kunwar Sheo Baran 


Singh. who was then alleged to be his 


‘maternal uncle. The point not being a 
: material one was not made the subject: - 
` matter of any issue at all. 


The court took 
it for granted that Mat Matang Dhwaj (M.) 
was the son of Gadur Dhwaj (G.). We find 
this description both in the judgment and 
the decree. In the judgment there is 
even no reference tothe denial by Sapar 
Dhwaj of the parentage of Mat Matang 
Dhwaj (M.), which was assumed to be cor- 
rect.” It should be added that neither G, 
nor Midefended the suits, 
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The next suit was one by Saparandhwaja 
against G. for maintenance,No, 152 of 1903) 
in which he obtained a deéreé for main- 
tenance at the rate of Rs. 260.per mensem. 


.. The next suit (Suit No. 100 óf £910) relates; . 
` to a mortgage granted by Durjan Lal, father, 


Veo se, 


of Shivbaran, over the joint family proper-:. 
ty, to which the plaintiff, Musammat Gomti, « - 


had acquired right, Shivbaran had died. 


in 1907 and the defendants in the suitzwere 
his brother, Bhagwan Singh and Jaswant 
Singh and Misrilal, described as sons of 
Shivbaran, Decree was granted ex parte in 
the suit, and later, on the 26th Mareh, 1412, 
the three defendants signed a vakalatnama 
for the purpose of getting the suit restored. 
On the 18th May, 1912, the suit was restored 
to its former number and the ex parte 
decree was set aside. From that time M? 
took no part in the proceedings and, al- 
though his name was in the decree granted 
admittedly it could not affect him person- 
ally. In the vakalatnama he is described 
as “Kunwar Mierilai" alias Matmatangadh- 
waj Prasad Singh, son of Thakur Gararadh- 
waj Prasad Singh,” and he signs as “Kunwar 
Matmatangadhwaj Prasad Singh alias 


. Misri Lal.” Their Lordships agree with the 


High Oourt that Musammat Gomti’s suit 


and the proceedings following thereon do 
Dot in any way amount to an admission by- 


M., that.he was the son of Shivbaran and 
notthe son of G, It was during the 
course of these proceedings that M. had 
taken possession of the estate without. 
objection on G'a death. Reference may 
be made at this point to two powera of 
attorney granted by G. to M., in January, 
1905, ‘and February, 1507, These are 
consistent with the appellant's case, but 
their Lordships find no ground for the 
appellant’s suggestion that they were exe- 
cuted inorder to manufacture evidence 
as apparently the estate was taken over by 
the Oourt of Wards in 1907, as stated in 
Hamir Sing’s plaint and the Subordinate 
Judge’s judgment in Suit No. 88 of 1913, 
andthe exact date’ may well have been 
later than Kebruary. Accordingly these 
powers of-attorney' are not cf material 
value, 


The last group of dccuments, which 
relate to the period after G.'s death in. 
March, 1912, are undoubtedly of vital 
importance. If the appellant’s case is well- 
founded, his father, Hamir Singh, was entitl- 
ed by survivance to the estate, He lived 
until 1918, and not only failed to claim the 


estate but acted in a way inconsistent with 
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any such claim. The appeliant endeavours 
to explain and excuee, this by evidence of 
Hamirs poverty, ill-health and weak- 
mindedness. 

On the 6th June, 1912, mutation of names 
‘was ordered in favour of M. sa the heir of 
G., without any objection taken, a signifi- 
cant omission on the partot Hamir, On the 
T4th April, 1913, Hamir filed a suit (No. 88 


. of 1$13) against M, for the full maintenance 
- of Rs. 200 which his father had obtained; 


the Oourt of Wards having offered him 
only Rs, 100 per mensem, The suit was 
dismissed by the Trial Judge and also by 
the High Court, and he thereafter drew 
the maintenance of Rs 100 until hia 
death. In the first placa a claim for 
maintenance is inconsistent with a claim 
for ownership of the estate. In the second 


‘place the plaint, which was verified by 


Hamir “according to his own knowledge,” 
contains admissions which directly negative 
the appellant’s case. M. is described ss 
the son of G,and as the “gaddinashin" of 
the Biswan estate, and Hamir was at pains 
to insert a pedigree, showing M. as the son 
of G. 

As regards Hamir’s condition, their 
Lordships agree with the learned Judges 
of the High Uourt in their comments and 
criticism of the evidence and of the views 
expressed by the Subordinate Judge. It 
may be further noted that, apart from the 
two doctors, not one of the witnesses who 
spoke as to Hamir’s health, and among 
whom was his sister, suggested that he was 
weak-minded or unable to understand and 
transact affairs. Their Lordships are unable 
to hold it proved that Hamir did not under- 
stand his verification of the plaint in 
April, 1913. A large number of receipts 
by Hamir for his maintenance allowance 
were produced. These are of some general 
value as being inconsistent with Hamir's 
ownership of the estate, even while the 
Court of Wards was in charge. The 
estate was released in February, 1918, and 
the receipt dated the. 20th October, 1918; 
expressly admits M. to ba the son of G; 
but Hamir died of influenza within five! 
days thereafter, which may modify the 
value of this admission. It is, however, in 
line with the attitude from which Hamir 
never departed 

After his father's death the appellant, 
through his mother, Musammat Raj 
Kunwar, filed asuit for maintenance( No, 36y 
of 1919) against M., which was compromised 
onthe 22nd January, 1920, for an ex * gratia’ 
allowance of Rs, 20 per mensem to the. 


© 


> 
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appellant. ada member of M's family. Their 
Lordships agree with the learned Judges ot 
the High Court in their comments on the 
value of the admission by the appellant's 


mother of Ms title tothe estate,as the son.. 


of G. i ae 
To sum up the documentary evidence as 


a whole, the only evidence in favour of, 
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only applies to parties to the suit, of whom 
Rani Basant Kunwar was not one. Their 
Lordships-spprehend from these observa- 
tions that, if the learned Judge had given 


.pufficient,weight to the documentary evi- 


dence and-had held the burden of proof to be ~ 
on “the plaintiff, he would have found 


«difficulty in holding the oral evidence to be 


the appellant is (a) the denial by Sapar- ‘sufficient to discharge that burden. 


andhwaja in 1901 that M. was the son, of 


It is right to refer to the absence ofcertain 


G, and (b) any favourable inference to* be evidence, which the Subordinate Judge re- 


4 


drawn from the proceedings in the Gomti 
suit of 1910, These at least show that 
doubts were then current to some extent 
as tothe parentage of M., but that may be 
said to enhance the value of Hamir’s con- 
duct after the succession opened on G.'s 
death in 1912 and the admissions by the 
appellant's mother in 1919, In their 
Lordships’ opinion, it would require 
very clear and convincing oral testimony to 
rebut the documentary evidence in the 
yespondent’s favour and, in particular, the 
admissions in the maintenance suits of 1913 
and 1919. 

~ Their Lordships find it unnecessary to 
deal with the oral evidence in detail, .as 


garded as justifying inferences unfavourable 
to the respondent, As regards the horo- 
scope and the books of account there seems 
little doubt that these existed, and that, -if 
still available and produced, they . would 
have been of importance as evidence, But: 
the circumstances under which the court’ 
would be entitled to draw inferences un- 
favourable to the respondent are provided 
for by 8. 114 (g) of the Evidence Act and the. 
Court must be satisfied that the evidence’ 
could be produced, The appellant has not 
attempted to prove that the account books 
are in existence and could ‘be produced, 
It is most regrettable that the right of dis- 
covery is not fully taken advantage of in 


such 8 case as this, where documentary... 
evidence, if it is still available, might afford, =, 
valuable evidence. But the appellant's: - 


they are in substantial agreement with the 
detailed criticism of that evidence by the 
learned Judges of the High Oourt and 


thejr criticism of the: treatment, of that 
evidence by the Subordinate Judge. In 
particular, their Lordships are of opinion 
that the learned Subordinate Judge has 
erred in two important respects, viz, in 
not .attaching sufficient weight to the 
documentary proof of admissions in the 
maintenance suits of 1913 and 1919 and in 
placing the burden of proof on the respon- 
dent. One passage may be cited from the 
learned Judge's opinion, namely, “All the 
above witnesses (i. e., the plaintiff's) were 
in some way or other in a position to have 
special knowledge as to whether defend- 
ant’s father was a son of Shivbaran Singh or 
-whether he was a son of Gariradhwaj 
Prasad Singh (G.) I see no reason to 
disbelieve them inspite of the fact that 
theit evidence is certainly open to just 
criticism. From the very nature of the 
case, plaintiff could not have given better 
evidence. He could not be expected to have 
called any witnesses from Jarkhi to depcse 
dn his favour. The facts in question being 
within the special knowledge of Rani 
Basant Kunwar, the onus of proving 


them was on the defendant.” The 
concluding sentence appears to rest 
an erroneous application of s. 


on 
106 of the Indian Evidence Act, which 


failure to exhaust this source cannot be used:. *” 


against the respondent. Similarly, in the 
case of the horoscope, Rani Basant Kunwar 
named the person in whose. possession it 
might be, but the appellant made no attempt 
to pursue enquiries as to its existence.’ 
With regard to the birth register, it is 
sufficient to say .that it was admitted’ 
before their Lordships that registration . was 
not compulsory in Agra at the materiel: 
period, and this point is of no value. 

On the whole matter, their Lordships: 
are of opinion that the appellant has failed: 
to prove his case, and they will humbly: 
advise His Majesty that the decree of the 
High Court dated the 12th February, 1929, . 
should be affirmed and the appeal dismissed - 
with costs, : 


A Appeal dismissed. 


Solicitors for the Appellant :— Messrs, 
Douglas Grant & Dold. ` 
Solicitor for the 


Respondent :—The: 
Solicitor, India Office. í ; 
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CALCUTTA HIGH COURT. 
FULL BENCH; 
. December 22, 1932. 
RANKIN, O. J., MUSEBJEB AND MiTTER, JJ. 
In the matter of DAINIK NAYAK AND 
’ SWADESH PRESS, wo 

Government of India Act, 1919, s. 72— 
Ordinance (X of 1982), s. 77—Ordinance (II of 1982), 
s. 603—pPress Emergency Powers Act (XXIII 
of 1981), ss, 4 (1), 28—Ordinances—Duration—Re- 
enactment of ordinance after six months - Legality, 
—~Powers of Governor-General—Question of emer- 
gency—Finality of Governor-General's 
Seditious article—Interpretation. 

There is nothing in s.72 of the Government of 
India Act which may be construed as indicating 
that an ordinance, which, under it, is to remain in 
force a six months, cannot be repeated. [p. 226, 
col. 1. 

Once a situation of emergency is created, it 
does not follow it isthe same emergency that con- 
tinues ; onthe other hand, the same conditions, 
which may at one time create an emergency, may, 
whether they continue or disappear, well be Tegard- 
ed as again cresting an emergency. |p. 225, col, 


Whether at any particular moment there is a 
state ‘of emergency or not is a matter entirely for 
the Governor-General to judge, [ibid.] 


Section 77 of the Special Powers Ordinance X of 
1932, is not, therefore, invalid though it reproduces 
8. 63 of Ordinance IL of 1932. libid.] 


‘Where the expressions used in an article assume 
the presence of an agency which has oppressed and 
humiliated the country, has uplifted its hand for op- 
pressing her further, and has been persecuting her by 
kéeping her under subjection and being heedless of 
the piteous wails of her suffering people: 

Held, the only agency for which it was {possible 
to behave in that way was the Government establish- 
ed by law, and the expressions, having been used 
with reference to it, obviously tended to bring it into 
hatred or contempt and were calculated to excite 
disaffection towards it. [p. 226, col, 2.] 


:Mr. K. C. Chakravarti, for the Appel- 
lants. i 

Mr. A. K. Roy Ofig. Advocate General 
and Mr, S. M. Bose, Ofig. Standing 
Counsel, for the Orown. 


Mukerjee, J.—This is an application 
under s. 23 of the Indian Press (Emerg2n- 
cy Powers) Act, XXIII of 1931, Petitioner 
No. 1 is the printer and publisher of a news- 
paper “Dainik Nayak" and petitioner No, 2 
is the keeper of the “Swadesh Press” in 
which it is printed. The Local Government 
having by orders made on the Ist October, 
1932, declared forfeited to His Majesty a 
sum of Rs, 1U0 out of the security deposit 
of Rs, 500 made by the petitioner No. 1 and 
the whole amount of the security deposit of 
Rs. 109 made by the petitioner No. 2, ia 
the exercise of their powers under s. 8 sub- 
B. (1) ands, 4 sub-s, (1) respectively of the 
said Act, the petitioners have made this 
application to set aside the said orders, 
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The offending article appeared in the 
issue of the said newspaper of date the 24th 
August, 1932. Two passages in that article 
appeared to the Governorin Oouncil to 
contain words of the nature described in 


‘eub-s, (i) of s. 40f the Act, as amended by 


8.77 of the Special Powers Ordinance, X 
of 1932, as those words, in the opinion of 
the Goveraor in Council, “tend to bring into 
hatred or contempt the Government estab- 
lished by law in British India ox to excite 
disaffection towards His Majesty's Govern- 
ment,” 

The first contention urged on behalt of 
the petitioners is that s. 77 of the Special 
Powers Ordinance X of 1932 was ultra 
vires, The argument is that cls. (c) to (i) of 
this section, but for the words“‘or which tend, 
directly or indirectly,” which precede the 
clauses, are mere reproduction of cls. (0) to 
(i) as contained in s. 63 of the Special 
Powers Ordinance IL of 1932, and inas- 
much ag the latter ordinance was promul- 
gated on the 4th January, 1932, and the 
former on the 30th June, 1932, the repro- 
duction of the clauses had the effect of 
prolonging the lifeof the earlier ordinance 
agsinst the express provision of 8.72 of 
the Government of India Act, as amended 
in 1919, which says that an ordinance so 
promulgated shall be in force for six 
roonths only from the date ofits promul- 
gation, lt has been argued also that if it 
is a state of emergency that gives the 
Governor-General authority to promulgate 
an Ordinanca, the emergency which was 
caused by the conditions which existed on 
the 4th January, 1932, cannot be said to 
have continued as an emergency till the 
30th June, 1932, because during the interval 
that elapsed there was ample time to have 
recourse to the Legislature for such enact- 
ment as may have been necessary to meet 
the situation. The contention, in my opinion, 
is not well founded. It assumes that once 
a situation of emergency is created, it is 
the same emergency that continues; on the 
other hand, the same conditions, which may 
at one time create an emergency, may, 
whether they continue or disappear, well 
be regarded as again creating an emergen- 
cy. Whether at any particular moment 
there is a state of emergency or not isa 
matter entirely, for the Governor-General 
to judge: (see Bhagat Singh v. Emperor.(1). 

(1) 131 Ind, Oas. 415; 58 I. A. 169; 32 Or. L.J, 
727; 35 0. W. N. 646; A. I. R.1931 P. O. 111; Ind. 
Rul, (1931) P. O. 143; (1931) A. L. J, 448; 8 O. W, N. 
846; 53 0. L. J. 383; (1931) M. W. N. 601; 12 Lah. 
280; 33 Bom. L. R.950; 34 L. W. 57;4 Mad. OL 


Oas. 166; 32 P, L. R. 658; 61 M, L.J. 279; (193) 
Or, Oas, 521 (P, O.) d 
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And there is nothing ins. 72 of the Gov- 
ernment of India Act, which may be con- 
strued as indicating that an ordinance, 
which, under it, is to remain in force for 
six monthe, cannot be repeated. 

The next contention of the petitioners is 
directed to establish that the passages 
which are said to be objectionable are not 
really so, if they are properly read and 
understood. Some objection has been taken 
to the translation of the article, it being 
said that the word ‘Dharma’ should ke 
translated as ‘Religion’ and not ‘Righteous- 
ness’, and the word ‘Adharma' as ‘Irreligion’ 
and not ‘Unrighteousness’ or ‘Evil’ and 
that ‘Murari’ means not ‘Slayer of Mura’ 
but only ‘Enemy of Mura’. 1 am prepared 
to concede that such meanings as the peti- 
tioners suggest are more literal. So far as 
‘Murari’ is concerned it is only an appella- 
tion of Sri Krishna and no sinister inference 
need, in any case, be drawn from the use of 
the word, As regards ‘Dharma’ and 
‘Adharma'I see no point in the difference 
as to their meaning, for ‘righteousness’ 
is but the practical manifestation of ‘re- 
ligion' and ‘religion’ and ‘righteousness’ 
are, in a sense, synonymous when used with 
reference to conduct of human beings or 
institutions, 

Learned Advocate for the peti- 
tioner, as I understand his arguments, 
desires us to read the article as meaning that 
as India at the present moment is being 
oppressed by wrongs done to her by her 
own people or by a section of her people 
on account of the irreligious lives into 
which they have plunged themselves, the 
writer was invoking Sri Krishna to mani- 
fest Himself on earth once again as He 
had bound Himself by promise to do when 
the cup of sin and iniquity would be full 
to its brim, and to destroy tke irreligion 
that was being practised by her people and 
deliver her from her present miserable 
plight. He desires us to hold that Janm- 
ashtami, which is the day on which Sri 
Krishna was born, is an occasion when one 
may, not inappropriately, be given to 
thoughis of this nature, because he took 
his birth to destroy those forces which 
were the embodiment of ‘irreligion’ and 
lust of power, such as Kansa and Durjyodha- 
na. He has argued that the expression “to 
*set your mother in chains free from her 
shackles” has been used metaphorically to 
mean the deliverance of India from such 
prejudices and irreligicus practices as have 
conduced to hamper her progress. I am 
pf opinion that the article cannot possibly 
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bear such an interpretation. It is quite 
true that Janmashtami ia a day for pious 
thoughts and wishes, and I am prepared to 
concede that for a subject nation to pray 
to Sri Krishna for attainment of political 
freedom is not a thing which can be legiti- 
mately condemned. But, for an innocent 
sentiment of such character, expressions 
such as “uplifted hand of oppression,” 
“oppreseed and humiliated India”, “India 
persecuted and under subjection” and 
“piteous wail of a suffering people” will 
have no piace and would be wholly insap- 
posite. Itis possible that one will not be 
far wrong if he attributes the present con- 
dition of the ccusty to want of reverence 
for religion, but, the expressiqns to. which 
Lhave referred clearly indicate comething 
very different from that as being what is ' 
actually meant. The expressions assume 
the presence of an agency which has op- 
preseed and humiliated her, has uplifted 
its hand for oppreesing her further, and 
has been persecuting her by keeping her 


-under subjection and being heedless of the 


piteous wails of her suffering people. The 
only agency for which it is possible to 
behave in that way is the Government 
established by law, and the expressions, 
haviug been used with reference to it, ob- 
viously tend to bring it into hatred or con- 
tempt and are calculated to excite disaffec- 
tion towards it, 

We have been asked to read the quota- 
tions from the Geeta which are to be 
found in the article in the light of their 
context. This, of course, we have to do, 
but 1 donot ees what advantage the peti- 
tioners gain thereby. The Geeta no doubt . 
embcdies in its sayings the highest and. 
noblest of truths, The three quotations 
are from the sayings of Sri Krishna in cir- 
cumstances which, if they are at all taken 
into consideration, would puta still worse 
complexion on the article under considera- 
tion. 

It my judgment, therefore, the applica- 
tion should be dismissed. 


Rankin, ©. J.—I agree. 
Mitter, J.—I also agree. 


A, Application dismissed, 
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LAHORE HIGH COURT. 
First Civil Appeal No. 3&4 of 1929. 
January 19, 1933. 
OoLDSTREAM AND JAI LAL, JJ. 
RUP OHAND—PraintizF— 
APPELLANT 


VETSUS 
BARDAR KHAN AND OTHERS— DEFENDANTS— 
RESPONDENTS, 

Customary Law (Punjab)—Village—Sale of land by 
proprietor, whether conveys shamilat rights—Pre- 
sumptions and tests—Construction of deed. 

In considering whether on a sale of lands in a 
village’ by one of the proprietors of the village, 
shamilat rights attaching to the lands sold were 
also conveyed to the purchaser ornot, each case 
must depend on its own particular facts and cir- 
cumstances, and it is impossible to lay down a hard’ 
end fast rule-which would-be applicable to’ all 
cases, [p. 230, col. 1.]- 

The mere factthat thesale-deed did not expressly - 
mention the transfer of shamilat rights will not be 
conclusive against the vendee. The court has to 
look also at the surrounding circumstances including 
the subsequent conduct of the parties. Shahamad v. 
Ibrahim (1), Ahmad v. Ahmad (2) and Gullu v. Khuda 
Bakhsh (3), relied on, Gobind Ram v. Ali Mohamad 
(5) and Zaida v. Raja (6), referred to., {ibid.] 

The smallness of the price paid for the land 
. does not necessarily raise any presumption, or in- 
deed afford reliable evidence, regarding the inten- 
tion of the parties with respect to the disposal of 
rights in the appurtenant shamilat, Shahamad v. 
Ibrahim (1), referred to. [p. 229, col. 1] 

[Their Lordships held on the evidence that shami- 
jat rights were also conveyed by the sale-doed in 
question in this case.] 


First Oivil Appeal from the decree of the 
Senior Subordinate Judge, Mianwali, dated 
the 24th November, 1928, 


Lala Badri Das R.B.,Messra. Nanak Chand 
and Ude Bhan, for the Appellent. 

Messrs. J. N. Aggarwal, and J. R, Jeremy 
for Messrs. M. L. Batra and S. R, Laul, for 
the Respondents. 


Coldstream, J.—Ia 1851 Nur Maham- 
mad of village Harnauli in Mianwali District 
sold a third share of the Samoranawala 
well and the lands attached thereto, of 
which he was the original proprietor, to 
Parsa Ram (Parsa), a resident of Rahdari, 
twenty miles from Harnguli. At that time 
the uncultivated waste round the village 
- had not been included within the revenue 
estate. In 1856-1857, howéver, the waste 
land in the vicinity was demarcated, specific 
areas being allotted to different estates, 
Harnauli being given a large portion, with 
the result that, to quote the gazatteer of 
the Bannu District, “a strong feeling of 
proprietary rights in all- the waste land 
included within the village boundaries soon 
sprang-up in each community”, At the 
first regular settlement of 1878 a liberal 
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area of grazing land was attached to each 
village as its separate property and, 


the remainder marked off as Government. 
reserves. Thus, it was not until this time 


: that proprietary rights in the shamilat were. 


recognised. 

On 4th August, 1885, Parsa conveyed 
by registered deed the property he had 
purchased to Nota Ram for Rs, 210 specify“ 
ing the fields sold by their numbers 1n° 
the Revenue Records and detailing the 
boundaries of the area, the southern 
boundary being described as ‘shamilat 
land’ The deed did not refer to any 
rights in the shamilat. Nota Ram was a 
proprietor in the village when he acquired 
this land, Mutation of records was attempt- 
ed in 1888- but not finally effected until 
15th June, 1894, the delay being appa- 
rently due to efforts to obtain a statement 
from Parsa who had left Harnauli after his 
calo and was dead. eens: 

Tweaty-one years later, on 4th October, 
1906, Nota Ram and his brother Khota Ram 
sold the property acquired from Parsa Kam 
by registered deed to Mehnga Ram, the 
father of Rup Ohand, the present appellant, 
expressly including in the property conveyed 
the shamilat rights attached to the parcel- of 
land sold, Mutation in the Revenue Records 
was duly sanctioned on the 13th March, 
1910, it being noted that a'share in tho 
shamilat had been conveyed with the 
land. | 

in 1916, Nur Muhammad and others, 
nephews of Nur Muhammad, sued against 
Mehnga Ram, Nota Ram and: the succes: 
sors-in-interest of Parsa for a declaration 
to the effect that, as the sale by Nur 
Muhammad did not convey any rights in 
the shamilat, they, the plaintiffe,- were 
the owners of these rights in the shamilat 
pertaining to the area sold. Nota Ram 
did not contest the suit, The successors 
of Parsa pleaded that they were the 
owners of the rights in suit by virtue of 
the sale. The suit was dismissed, the 
Senior Subordinate Judge holding that 
Nur Muhammad had no rights in’ the 
shamilat which he could have sold. In 
his judgment the Senior Subordinate Judge 
remarked thet Mehnga Ram had no claim 
to these rights which could not-have been 
acquired by virtue of the purchase from Nur 
Muhammad, and that Parsa’s heirs wert 
not entitled to any rights in the shamilat 
as these had not beon: reserved to himself 
by Parsa when he soldihe land to Mehnga 
Ram. An appeal by Nur Muhammad ‘and 
the other plaintiffs was dismissed by the 
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District Judge, and a further appeal by 
this ccurt cn the 27th January, 1922 
(Second Apreal No 1462 of 1917) by 
Harrison and Racof, JJ.,-who Pointed out 
that what did -not exist in 1851 could not 
have been scld by Nur Muhammad, remark- 
ing at the same time that when the grant 
of shamilat rights was made in 1878, the 
existing proprietors of cultivated land 
acquired thereby a proportionate share in 
the waste land gifted by Government. 
“These grantees included the vendee of 
one-third of Samorana well and his repre- 
sentatives”, The Senior Subordinate Judge 
in givirg judgment had stated his opinion 
that the proprietary body of Harnavli 
might very well ignore the rights of any 
of the parties to the shamilat land in 
suit. The learned Judges on appeal 
pointed out that this expression of opinion 
was unnecessary and did not affect the 
decision dismiesing the suit against the 
defendants, 

In 1920 the Revenue Authorities had, 
in view of the Senior Subordinate Judge’s 
decision, made mutation in the records so 
as to record Mehnga Ram as merely a 
malik kabza, i.e, not a ehare holder in 
the shamilat. Efforts made by Rup Ohand 
(Mehnga Ram’s sop) to revise this mutation 
were unsuccessfuland on the2nd Novem- 
ber, 1923, he instituted the suit from which 
this appeal srises for a declaration that 
he was entitled to the share of shamilat 
rights proportionate to the land purchased 
by bis father, alleging that Nota Ram’s 
purchsee included these righte, which 
Nota Ram resold to Mehnga Ram. The 
suit was actively contested by the descend- 
ants of Parsa and their alienees (the 
members of the proprietary body implead- 
ed as such admitting the claim) whose 
case was that no rights in the shamilat 
were transferred by Parsa to Nota Ram. 
The learned Senior Subordinate Judge 
struck a number of issues including one 
on:8 plea of limitation and another on 
the question whether Parsa had severed 
his connection with the village after his 
sale. He decided that the suit was within 
limitation, but dismissed it holding that 
no rights in the shamilat were sold by 
Parsa, who, he believed, did not know 
that he had any such rights because he 
was living in another village and the 
rights had been recognised very recently. 

Against this judgment Rup Ohand has 
preferred the present appeal which. has 
been argued -before us by Mr, Jagan 
Nath, 
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The question for decision is simply 
whether Parsa Ram's sale of 4:h August, 
1885 did or did not convey to Nota Ram 
the shamilat rights attaching to the lands 
specified in the deed. As already made 
clear, no rights ia the waste could have 
been transferred by Nur Muhammad, for 
such rights were not in existence before 
1878. If Parss’s sale included his rights 
in the shamilat, Rup Ohand’s suit must 
be decreed. There can be no doubt that 
when Parsa Ram sold to Nota Ram in 
1835, he had, by virtae of his being a 
proprie‘or of village land and thus one 
of the proprietors of the waste, attached 
to Harnauli, becone a cosharer in the 
shamilat, and could have transferred the 
proportionate share attaching to the prop- 
erty specified in his deed. 

The learned Subordinate Judge based 
his decision against the plaintifi-appellant 
on the grounds (t) that there was no’ 
evidence to prove that Parsa was even in 
physical possession of any of the shamilat 
area, or that Nota Ram had been in 
possession of any of it in consequencaof . 
his purchase of the Samoranwala well 
land; (2) that the price paid by Nota Ram 
was very small (Rupees 210) and out of 
all proportion to the area of shamilut 
appertaining to the land expressly sold; 
(3) that as Parsa did not realise he had 
any rights (which were a recent creation) 
in the shamilat it could not rightly be 
held that he had intended to sell them, 
such intention not being expressed in hia 
deed, although the shamilat area is men: 
tioned as one of the boundaries of the 
parcel sold and (4) that in the pedigree 
tables of village proprietors of Harnauli 
forming part cf the land revenue settlea 
ment record of 1508 there is a remark 
below Parsa’s name to the effect that he 
had sold all his estate, except the shamilat 
land, to Nota Ram, He has relied strongly 
upon the judgment of the District Judge 
in another case, relating to the same 
village of Harnauli: Muhammad Hayat v. 
Uttam Chand delivered on 23rd December, 
1916, in which the District Judge, remark- 
ing that nosatisfactory or absolutely correct 
decision was possible in such caser, based 
his decision solely on the fact that the 
conveyance deed in that case did not 
purport to convey shamilat rights. An 
appeal was summarily dismissed by this 
court (Second Appeal No. 743 of 1917, decid- 
ed on 2th March, 1917), 

For the appellant Mr. Badri Das cone 
tenda that in the present case the cir, 


1933 


cumstances, the conduct of the parties, 
and the entries in the Revenue Records 
clearly indicate that, as a matter of fact, 
the shamilat rights were scli and did 
passto Nota Ram with the land purcaased 
from Parea, Mr. Jagan Nath who oppo3es 
the appeal on behalf of the descendants 
of Parsa Ram and their alienees supports 
the decision of tha lower Oourt on the 
grounds given by it and on the strength 
of remarks made in several judgments 
of the Panjab Ohief Oourt in analogous 
Cases. 

To the pedigree table on which the 
learned Subordinate Judge has relied, no 
importance can be attached. No doubt 
there is a presumption of correctness 
attaching to the remarks recorded in such 
documente, but in this case this part of 
the record has been shown t> be incorrect, 
for it wrongly described one Jawaya Ram 
as joint vendor with Parsa Ram.Jawaya Ram 
was not a party to the sale and an order 
for the correction of this entry had been 
obtained from the Rsavenue Authorities 23 
years previously by Parsa Ram, in order 
to clear his titls before he sold the prop- 
erty to Nota Ram (Sse Ex. P-105 at pages 
75 to 77 of the paper book), The entry 
was also inconsistent with the existing 
record which did not at that 
time show Parsa .as a proprietor of prc- 
prietary righs in any &vitlage laad but 
described Nota Ram and his brother as full 
proprietors of their lands on the Bamorans- 
wala well, and not merely as malik kabza, 
Nota Rim’s successor Mehnga Ram was 
described as owner with a share in the 
shamtlat in the jamabandi of 1910 11 (muta- 
tion in his favour having been sanctioned, 
as stated above, on 13th March, 1910). 

Nor, in this case, does the smallness of 
the price paid forthe land raise any pre- 
sumption, or indeed afford reliable evidence, 
regarding the intention of the parties with 
respect to the disposal of.rights in the a9- 
purtenant shamilat. As remarked by the 
Chief Oourt in Shahamad v. [brahim (1) land 
was not in those days (1862) regarded as a 
valuable property? Tne learned Judges 
“failed in that case to understand what 
possible object there could have been in 
eeparating the shamilat from the proprietary 
holding and reserving the former for tho 
originel owners.” ‘The applicability of 
these remarks to the present case is not 
affected by the distinction drawn by tha 
learned Subordinate Judge between the 


(1) 30 Ind. Oas. 100; 57 P. R. 1915; 134 P. W. R. 
1915; 60 P. L. R. 1916. - 
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facts of that case and the facts of thia one, 
It is not shown that the shamilat rights- 
conferred upon the proprietors in 1878 had 
any monetary value apart from the cultivat- 
ed ares.” The waste was extensive and the 
proprietors in all probability used it in 
common for grazing without regard to their 
individual undivided shares. The fields 
sold were in 1878 all unirrigated, the well 
having fallen into disuse, A very small 
area (7 kanals) out of that expressly sold 
(217 kanals) was under cultivation in 1888 
and the land revenue and cesses imposed 
at the settlement amounted to only 14 annas 
11 pies. 

It is true that Mehnga Ram was the 
first proprietor cf the suit property, clearly 
proved to have been expressly described 
in the land revenue record as owner of 
rights in the connected shamilat. I do not 
think that this fact justifies the view that 
these rights had not been acquired by 
Nota Ram and reconveyed tohim, I have 
already noted that the records do not 
mention Parsa as owner of any shamilat. Nor 
was Nota Ram described as malik kabza, as’ 
he ought to have been had henot been a 
sharer in the shamilat attached to the 
holding. Nor was Mehnga Ram ever so 
described until 1920, by which time he 
was dead, On the other hand, the Revenue 
Records of the Settlement cf 1t88 and the 
subsequent jamabandiz go to show that 
Nota Ram (wnose father was alive in 1888 
and shown as in poseession of shamnilat 
lend) was holding some shamilat in his 
own name, being recorded asa tenant of 
this separate portion in 1888 and as pro- 
pristor in 1892-13, after mutation in his 
favour, in respect of the lands purchased 
from Parsa, had been propozed. It is 
probable enough that this share of shamilat 
was that which passed to him (irrespective 
of his father’s share) as proprietor of other 
land in the village oy virtue of his acquisi- 
tion of the Samoranwala fielde. 

That Parsa did not know tnat he had 
rights in the shamilat by virtue of being 
owner of the Ssmoranwals land i; a pure 
surmise On the other hand it is perfectly 
clear that he did not intend toreserve to 
himself any rights of any kind attaching 
to the property sold. The deed purportea 
to convey all rights of entry and dis- 
Eosseesion and stated that the vendor 
would have no further concern or connec: 
tion with the land 6:1)/. Two thatched 
colteges were eold with tke land, ana 
Parea left the village where he nad uv other 


land, and tock no iurthe. interest in the 
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holdisg. His sons who apparently had 
notice of the mutation made no representa- 
tion when their father’s name was removed 
from the records (Ex. P 9). Nor did aby 
person raise objection when Nota Ram's 
sele to Mehnga Ram was given effect in the 
recordsin 1910 when it was noted that a 
share of the shamilat went with the land 
(Bx. P-10). When Mehnga Ram's rights in 
the shamilat were first questioned in 1916, 
it was not Parsa’s successors but the suc- 
cessors of Nur Muhammad, the first vendor, 
who went to law, Meenwhile there had 
been two settlements and revisions of 
records at which Parsa’s heirs and succes- 
sors had shown no interest in the rights now 
claimed for them. 

As pointed out bya Division Bench of 
the Ohief Oourt in Shahamad v. Ibrahim (D 
each case of this kind must depend on its 
own particular facts and circumstances and 
itis impossible to lay down a hard and 
fast rule which would be applicable to all 
cases. In that case, as here, the sale-deed 
did not mention shamilat rights but, as 
here, the vendor had severed all connection 
with the village and took no further intereat 
in the shamilat. The learned Judges held 
it clearly established that at the time of the 
sale the parties intended that all the rights 
of the vendor, whether in the shamilat or 
in the proprietary holding, should pass to 
the vendees, The judgment in Ahmad v. 
Ahmad 6 Ind, Oas. 1003 (2) on which res- 
pondent’s Counsel relics was cited in the 
Chief Court's judgment and not followed. 
See also Gullu y. Khuda Bakhsh 38 Ind. Cas. 
120 (8), a case in which there were many 
circumstances similar to those of the case 
before us. It is true that more recently, 
noticeably after the judgment in Ram Das 
v. Amir Shah (4) this court has, in several 
rulings, laid it down emphatically that 
shamilat rights are not a mere acceesory to 
the land separately held and that the onus 
lies on a purchaser of proprietary land to 
show that asale to him included a share in 
the shamilat (see Gobind Ram v Ali 
Mahammad 79 Ind. Cas. 84 (5) and Zaida v., 
Raja 84 Ind. Cas. 113 (6) ] 

But the mere fact that the sale-deed did not 
expressly mention the transfer of shamilat 
rights will not be conclusive against the 
vendee: Gullu v. Khuda Bakhsh (3), We 
ave to look aleo at the surrounding circur- 


stances including the subsequent 

(2) 6 Ind. Cas. 1003; 75 P, W, R. 1910. sanan 
~(3) 38 Ind. Cas. 120, 

(4) 113 P, R. 1901. 

(5) 79 Ind. Cas, 84; A. I. R. 1925 Lah. 99, 

(6) 84 Ind, Oas, 113; A, L R, 1923 Lah, 350, 
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ofthe parties. Inthe present case these 
all point, in my opinion, very decidedly to 
the conclusion (of the correctness of which 
Iam in no doubt) that Parsa sold to Nota 
Ram all rights connected with the lands 
mentioned inthe deed, including the right 
to share in the shamilat, His successors took 
no interest in the shamilat. After Parsa’s 
name disappeared from the records two settle- 
ments took place. The vendees and their 
successors were recorded as full proprietors 
of their land at Samoranawala well. Parti- 
tion proceedings had been in progress 
from 1923 but no objection on behalf of 
Parsa’s descendants was put forward in 
theee proceedings until 1924. None of 
them had ever been in possession of any 
land in the village. ° 

I may before ending this judgment note 
that reference was made by Mr, Jagan Nath 
to a statement made on 22nd November, 
1928 by Nota Ram, as a witness in a case in 
which Mehnga Ram was plaintiff to the 
effect thathe had not bought the skamilat 
rights from Parsa. The statement was 
made after Nota Ram had parted with hia 
rights, and it is not apparent how it can 
affect Mehnga Ram here. The value of 
his statement may be judged from the fact 
that he denied that he had sold shamilat’ 
rights to Mehnga Ram although his deed 
expressly transferred them. 

For the reasons given I would accept the 
appeal setting aside the judgment of the 
lower Court and grant plaintiff the decree 
sought with costs against the contesting 
defendants. 

dai Lal, J.—I agree. 

A. Appeal accepted. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civil Revision Petition No. 138 of 1932, 
July 14, 1932. 
FRASER, J. U., AND BAADUDDIN, A. J. O. 

SULTAN DIN—DEFENDANT—PETITIONER 

versus 

PARTAB SINGH—P raintirr—Oppoeita 

Panty, 

Limitation Act (IX of 1908), s. 12—Period between - 
date of application and date of despatch—Exclusion ` 
of, from limitation, 

The time which may be legitimately excluded 
from limitation under s. 12, Limitation Act, is that 
between the date of the application for the copy of 
judgment and decree and the dateon which itis 
despatched, whether by ordinary post or |V. P. P., 
from the copying department. No further extension 
of time is allowable under the discretionary powers 

tb 231, 
col, 2] ` 
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Oivil Revision Petition from an order of 
the Additional District Judge, Peshawar, 
dated the 16th January, 1932. 

Lala Ram Parkash, for the Petitioner. 

Lala Ram Labhaya, for the Opposite 
Party. 

Judgment.—The question referred 
for decision of a bench is whether when 
acopy of ajudgment and decree has been 
asked for and despatched by the copying 
department V, P, P. the time between 
the date on which the copy was -ready 
for delivery and the date of its receipt 
by the applicant would be excluded by 
virtue of sub-s. (2), 8.12, Limitation Act, 
The matter is of some importance, because 
the V. P, P., system of despatch of copies 
is in common use and the decisions of 
Appellate ‘Courts in the matter are by no 
means uniform, The normal practice of 
High Courts has been stated in a judg- 


ment of the Patna High Oourt in Mahadeo 


Prasad Sahu v. Gajadhar Prasad Sahu (1). 
The Judge wrote:— 

“The practice in allthe High Courts of this coun- 
try has been merely to deduct the time necessarily 
occupied in actually obtaining a copy of the decree 
or judgment appealed from and that is estimated 
by deductingthe period between the time when the 
application forthe copy is made and the time 
when the copy is actually ready for the applicant.” 
There are three dates to be considered, 
namely thaton which the copy is ready 
for delivery; thaton which it is posted, 
and that on which itis received by the 
applicant. The ueual practice, we believe, 
is that stated inthe Patna case referred 
to above. There is authority, however, for 
the application of the second ofthe three 
dates. The practice in the Punjab does 
not appear to be entirely uniform. Thus 
in Nur Muhammad v. Ram Das (2) the 
Judge refused to extend the period by the 
three days during which the copy had 
remained undelivered in the copying de- 
partment, Ontheother hand the date of 
despatch was adopted by two Division Ben- 
ches of the Lahore High Courtin Municipal 
Committee,Chiniot v.Bashiram (3) andGurdit 
Singh v. Charandas (4). A similar view was 
taken by the Additional Judicial Commis: 
sioner of Oudh in Iqbal Jhan Begam v. Ma 
thru Prasad 54 Ind. Uas. 831 (5). He excluded 
the period between the date of the applica- 
tion and the date of posting the copies, 

(1) 57 Ind, Oas. 312; A. I. R. 1920 Pat. 267; 1 P. L. 


262. 

2), ih Ind. Oas. 760; A. I. E Lah, 103; 4P. L. 
. 1919, 

(3) 69 Ind. Oas. 895; A. I. R. 1922 Lah. 170. 


(4) 72Ind. Oas. 797; A. I. R. 1922 Lah. 415. 
Tr Ind, Cas. 831; A. I, R.1919 Oudh 11;6 O. L. 
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irrespective of the fact that the copies ward 


ready for delivery before the latter date, 


We have basen shown no authority for 
going to the extreme length of the third 
of the thres dates mentioned above. It is 
true thatin a Bombay case Yamaji v, 
Antaji (6) the court held that the period 
to ba excluded must be taken to commence 
only when the applicant does somathing 
to obtain thecopy, and to eni when the 
copy is obtained. Tae Judgesin this case 
were considering in fact the pariod of 
commencement and their remark regarding 
its conclusion appears to have basen of the 
nature of an obiter dictum. Not only is 
there no authority direstly in support of 
this view, but its adoption would obviously 
lead to very serious inconveniences in 
practice, especially where the V. P. P., 
system prevailed. It would very frequently 
be necessary to record evidence to determing 
the actual date of receipt and the way 
would be open for much litigation and 
abusa. The maaning toba attached tothe 
words “time requisite for obtaining a copy” 
used ins, 12 (’) was recently considered 
by tha Privy Oouacil ia Jijibhoy N, Surty 
v. T. §.Chettyar (7). Their Lordships rə- 
marked: 

“The word “requisite” isa strong word; it may 
be regarded as meaning something more than the 
word"required.” It means “properly required,” and 
it throws upon the Pleader or QGounsel for the 
appellant the necessity of showing that no part of 
the delay beyond the prescribed period is due to his 
default, But for that time which is taken up by 
his opponent in drawing up the decree or by the 
officials of the court in preparing and issuing the two 
documents he is not responsible.” 

The term “issue” used by their Lordships 
igobviously at the other end of the pole 
from the term “receipt, upon which the 
claim of the present petitioner rests, We 
think that it goes a little further than 
the first of the above three dates and may 
properly be applied to the second of the 
threa, namely, the date of despatch by the 
offizials of the court, a3 held in the Lahore 
and Oudh ca393 mentioned above, This 
date hasthe farther practical conveniencs 
of being easily proved from the records 
of the copying department aad would there- 
fore, not give rise to such practical incon- 
veniences a3 would occur from the adoption 
of the third date. 

In our opinion, therefore the time which 
may be legitimately excluded from limita 
tion uader s. 12, Limitation Act, is that 


(6) 23 B. 442. 

(7) 109 Ind, Oas. 1; A. I. R. 1928 P, O. 103; 55 I. 
A`16L 6 R. 302; 50. W. N. 479; 47 O. L. J. 510; 
26 A L.J. 657;32 O. W.N 845; 30 Bom. L. R. 842; 
6 R. 302; 54 M. L, J. 696; 28 L, W. 207 (P, 0). 
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between the date of the application for the 


copy of judgment and decree and the date. 


on which it is despatched, whether by 
ordinary postor V. P. P., from the copying 
department. On thiscomputation the pre- 
gent petitioner's appeal was barred by time. 
We see no reason for granting him any fur- 
therextension under the discretionary p)wers 
vested in the court by s. 5, Limitation Act. 
The revision is dismissed with costs, 
n./A. Petition dismissed, 


LAHORE HIGH COURT. 
Second Civil Appeal No, 937 of 1932. 
January 17, 1933. 
Ovgsrg, J. 
Rai Sahib Lala BISHEN DAS—Derenpant 
—APPBLLANT 
versus 

THAKAR SINGH—PhatntirF — 
RESPONDEAT, 

Punjab Tenancy Act(XVI of 1887), s.89—Occupaney 
tenant—Denial of landlord's title—Whether effects 
forfeiture of rights. 

An occupancy tenant under the Punjab Tenancy 
Act can only be ejected from his tenancy on the 
grounds enumerated in s. 39 of the Punjab Tenancy 
Act. The mere repudiation by him of bis landlord’s 
title does not involve forfeiture of his rights and 
render him liable to ejectment. Fakir v. Wazir 
Khan (2), relied on. [p. 234, col. 1] 

Case-law discussed. 

Second appeal from the decrees of the 
District Judge, Jullundar, dated the 23rd 
April, 1932, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Juliundur, 
dated the 10th February, 1932, 

Lala Badri Das, R. B. and Mr. Achhru 
Ram, for the Appellant, 

Mr, Nawal Kishore, for the Respond- 
ent. 

dJudgment.—The factsleading to this 
second appeal may be briefly stated. Bishen 
Das, the appellant is the holder of an 
occupancy tenancy under the respondents. 
In July, 1925, the respondent's landlords 
instituted suit against bim for recovery 
of rent and, in February, 1926, they 
instituted another suit for enhancement 
ofrent. In both these suits Bishen Das 
put forward a plea that the relation of 
landlord and tenant no longer existed 
as he had acquired the proprietary rights 
by purchase. The Revenue Court stayed 
proceedings and referred Bishen Das to 
the Civil Courts to determine his title, 

On the 24th Janusry, 1927, Bishen Das 
instituted a euit asking for a declaration 
that be was the full owner, The Subordi- 
nete Judge decreed the suit on the 6th 
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August, 1928, but this decision was revers- 
ed on appeal on the 23th April, 1929, by 
the District Judge, an appeal against 
whose decision was jectersd inlimine by 
the High Oourt on the 24th July, 1929. 

_ During the pendency of this litigation 
in January, 1928, the landlords had again 
sued Bishen Das for rent and he had again 
raised ths same pleas. This suit aleo had 
been stayed. 

After the dismissal of Bishen Das’s appeal 
by the High Court the landlords, on the 
29th January, 1930, instituted the present 
suit for possession of ithe land on the 
ground that Bishen Das was no longer an 
Occupancy tenant as he had forfeited his 
tights by repudiating their titie in the 
previous suite. Bishen Das in his pleas 
admitted that, in view of the decision in the 
civil litigation he was the occupancy tenant 
but pleaded that the repudiaiions made 

y him in the course ofthe litigation in 
the Revenue Courts had been made bona 
file andin good faith on the strength 
of the ssla-deed. ' 


The trial Court cecreed the landlords’ 
avit holding tbat the repudiation was un- 
justified and thathe had, therefore, forfeited 
his rights tothe tenancy. This. decision 
was upheld bythe learned District Judge. 
He found that “the defendant is not at all, 
justified to repudiate the tenancy in such 
clear and unequivocal terme”, , Ha held 
further thatit could not be said that, 
“An occupancy tenure in the Punjab 
would fall an exception to the general law 
of tenancy thats repudiation carries with 
itthe consequences of forfeiture.” He 
concluded by remarking that “The repudia- 
tion involved forfeiture andno waiver on 
the part of the plaintifis was established”, | 
Against this order the present eecond 
appeal bas been filed. 


Mr. Badri Das on behalf of the appellant 
argued that there had bsen no real re- 
pudiation by the appellant of the respond- 
ente’ title. He contended that the appellant . 
bad allalong stated that originally the 
relationehip between the parties was that 
of landlord ard-tenant and had merely 
pleaded that, by virtue of a sale-deed which 
he considered to be genuine, the pro- 
prietary rights had been acquired by the 
cecupancy tenant. It appears to “me, 
however, that the learned District Judge 
was perfectly right in holding that the 
repeated eszertions that the appellant had 
become the owzer and was no longer the 
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occupancy tenant amount to repudiation 
of the plaintiffs’ title, 

Mr. Badri Das next urged, citing Sohawa 
Singh v.Kesar Singh (1) that before the repu- 
diation of the landlords’ title by the tenant 
can be Feld to involve forfeiture, there 
must be a clear acceptance of that repudia- 
tion by the landlords. Hè further contended 
that in the present case, the landlords, by 
instituting the suit for rent in 1928, waived 
their right to claim forfeiture and so to 
speak, condoned repudiation by the 
tenant, 

In reply Mr, Nawal Kishore argued that 
the institution of the present suit showed 
that the landlords had accepted repudiation 
and that contention seems to be sound. 
` As regards the question of waiver, in my 
opinion, the very form of the plaintiffs’ plaint 
shows that there wasno waiver, In the 
plaint it is distinctly stated that the 
appellant had repudiated their title in the 
varicus suits sod had repeated -the 
repudiation inthe grounds of appeal filed 
by him in the High Vourton the 12th July, 
1929, It may be noted also that as a 
mat'er of fact, the plaintiffe’ suit of 1928, 
was instituted and stayed on the appellant's 
plea prior to the decieion of the appellant's 
declaratory suit by the Subordinate Judge. 
There ig thus no question of waiver on the 
part of the plaintiffs, 

The real question in this {ease is, whether 
in the case of an cecupancy tenant the 
repudiation by bim of his landlorde’s 
title involves forfeiture of his tenant's right 
and reduces him to the position ofa tres- 
paser liable toejectment, In this connec- 
tion Mr. Badri Das urged that the Trans- 
fer of Property Act does not apply in this 
province and in any case hasno application 
to leases of agricultural land. Hecontends 
that the only grounds on which a tenant 


holding occupancy rights in the Panjab 


can be held to forfeit. those rights and ba 
liable to ejectment are given in s. 39 
of the Panjab Tenancy Act (XVI of 1887). 
That section provides that;— 

“A tenant having a right of occupancy shall be 
liable tobe ejected from his tenancy on any of the 
following grounds, namely:— 

_(a) That he has used the land comprised in the 
tenancy inamanner which renders it unfit for the 
purposes for which he held it; 

(b) where rent is payable in kind that he has 
without sufficient cause failed to cultivate that land 
in the manner orto the extent customary in ths 
locality in which the land is situate; 

(e) When a decree for an arrear of rent in respect 
of his tenancy has been passed against him and 
remains unsatisfied.” 

(1) 140 Ind, Qas. 474; 13 L, 432; 33 P. D. R, 717]; A 
I. R. 1932 Lah 4586; Ind, Rul, (1932) Lak, 715. 
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None of these three grounds are present 
in this case and, therefore, it is con- 
tended that the appellant is not liable 
to ejectment. 

‘Ia this connection Mr, Badri Das cited 
Fakir v. Wazir Khan (2), Jnanendra Nath 
Biswas v, Jogendra Nath Pal 91 Ind, Oas. 
191 (3), Debiruddi v. Abdul Rahim (4) and 
Dhara Kairi v. Ram Jewan Kairi (9), 
Jnanendra Nath Biswas v. Jogendra Nath 
Pal (3) a case in which the Bengal Tenancy 
Act was discussad, in not in point ag in 
that case the landlords had withdrawn 
from their rent suits. Debiruddi v. Abdul 
Rahim (4) held that, in cases prior to the 
enactment of the Bengal Tenancy Act,a 
denial by the tenant of his landlord's 
title, created a forfeiture, but that since 
the passing of that Act, in any case to 
which it applied, there cannot be any 
eviction on the ground of forfeiture incur- 
red by denying the title of ths landlord, 
that being not the ground enumerated in 
the Act and, therefore, expressly excluded 
hy 3.178. A similar visw was taken in 
Dhara Kairi v. Ram Jewan Kairi (5) where 
it was held that a tenant in such circum: 
stances could only be evicted after notice 


ta quit. 
On the other hand Mr, Nawal Kishore 
for the respondents contended that the 


principle of forfeiture could operate in 
such cases. His argument way that the 
principle of forfeiture on repudiation was 
recognizad by the courts prior to the en- 
actment of the Transfer of Property Act, 
and that the doctrine could be applied 
in the case of agricultural land. In supe 
port of the latter proposition he cited 
Kamalu Putti v, Puli Kala Kath Muhamad 
(6) and Krishna Shethi v.Gillert Pinto (7) 
These rulings, however, related to the 
Madras Presidency and [am not aware 
whether there is sny tenancy legislation in 
that presidency of the same nature as 
the Punjab Tenancy Act. I am therefore 
of opinion that these rulings are of no 
application in the present case. He further 
cited Bhagh Singh v. Khushal Singh (6), in 
which an occupancy tenancy was held to 
be liable to forfeiture, where tha tenancy 
was diverted to other purposes, as for 


(2) 45 Ind. Oas. 105; 32 P. L. R, 1918, 
(3) 91 Ind. Gas, 191; A. I. R. 1926 Cal, 772. 
(4) 17 O. 198. 
Bi 20 O. 101. g 

(6) 45 Ind. Cas, 743; 41 M. 629: (1918) M. W. N. 200; 
34M. L. J. 170; 23 M, D. T, 178: 7 L, W. 291. 

(7) 50 Ind. Oas. 898; 42 M. 654; 36 M. L.J. 367; 9 
L. W. 43L 

(8) 71 Ind, Cas, 618 A. I. R, 1924 Lah, 315 
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instance, to build upon, and the tenant 
disclaimed the title of the proprietors. 
That does not help him in the present case 
as one of the grounds for ejectment speci- 
fied ins. 39 of the Punjab Tenancy Act 
isthe use of the land comprised in the ten- 


ancy ina manner which renders it unfit 
for the purposes for which he held it. 
He turther cited certain rulings to show 


that, wherea tenant had repudiated the 
landlord's title, he could not subsequently 
shift his ground and plead that he was 
still a tenant. He cited Sheikh Miadhar v. 
Rajani Kanta Roy 5 Ind. Oas. 708 /9) and 
Sheshi Bhushan Mondalvy. Ram Sebak Mon- 
dal, 24 Ind. Oas. 181, (10), but in both these 
cases the tenant had raised the plea suc- 
cessfully and the landlord's suit for rent 
had been diamissed. Inthe present case 
the landlords’ suits have merely been 
stayed and the tenant cannot be said to 
have successiuly raised the plea of owner- 
ship in view of the fact that his declara- 
tory suit has been dismissed and it has 
been determined that he is an occupancy 
tenant under the plaintifis. 

Finally Mr, Nawal Kishore has contend- 
ed that the provisions of the Panjab 
Tenancy Act are not exhaustive, citing the 
Fall Bench decision reported as Moti Lal 
v. Kartar Singh (11). He argues that as the 
Punjab Tenancy Act does not specifically 
mention repudiation by the tenant the 
ordinary principle of forfeiture on repudia- 
tion should be held to apply. Inthe Fall 
Bench ruling the question in issue was 
the determination of the succession in the 
case of an occupancy tenancy jointly held 
by several tenants in specified shares 
when the line of one of the tenants had 
become extinct. That case was clearly not 
provided for in the portion of the Pan- 
jab Tenancy Act relating to succession and 
it was held that there was nothing in the 
Act which impliedly supported either 
view urged before the Bench. In the 
present case occupancy rights in their 
present statutory form are the creation of 
the Punjab Tenancy Act and s, 110 of that 
Act provides that, nothing inany agree- 
ment made between a landlord and a ten- 
ant after the passing of the Act shall over: 
rideany of the provisions ofthe Act with 
reapect to the acquisition ofa right of 
occupancy, or the reduction, remission or 


(9) 5 Ind. Oas. 708; 14 O. W. N. 339 


(10) 24 Ind. Cas. 181. 
(11) 127 Ind. Oas. 1;11 L. 427; A. I, R. 193) Lah. 
515; 31 P. Le. R. 644; Ind. Rul, (1930) Lah. t0l 
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suspension of rent, or the enhancement of 
the rent ofa tenant havingaright of oc-. 
cupancy under s. 5or s. 6 of the Act, and 
again in cl. (c) entitle the Jandlord to 
eject a tenant otherwise than in accordance 
with the provisionsof the Act, From this 
it is clear thatthe Legislature when pass- 
ing that Act did not contemplate the forfei- 
ture on occupancy rights on any grounds 
other than those specified in s, 39 of the 
Punjab Tenancy Act. Fakir v. Wazir 
Khan (2) to some extent supports this view 
though the question was not apparently 
argued on the same lines as.we have been 
adopted in the present appeal. In that 
case the learned Judge remarked: “The 
occupancy tenant of the Panjab is more 
than a mere permanent tenant; he is an 
individual who in many cases should have 
been the landlord and he enjoys a per- 
manent tenancy subject to certain condi- 
tions, ata concession rent.” He further 
remarked : “No doubt the English rule 
of forfeiture is applied in this province > 
in the case of ordinary tenancies and (even 
in the case of permanent tenancies on a. 
yack rent and when the denial of the 
landlord's title admits of no other remedy) 
while in the case of ordinary tenancies, the 
forfeiture involvesno loss to the tenant 
but the loss of notice.” Accordingly, in 
that case holding that the tenants had 
been the victims of worthless legal advice, 
the learned Judge held that their denial of 
the landlord’s title which they had with- 
drawn when the suit for ejectment was 
brought, did not cause forfeiture, In that 
case however, it was the landlords who had 
sued for ejectment after the plea had been 
raised3in the Revenue Oourt, However, the 
argument regarding the special status of 
cccupancy tenants applies. Iam therefore, . 
of opinion that the appellant being an 
occupancy tenant could only be ejected 
from his tenancy on the grounds enumerat- 
ad in 8.39 of the Punjab Tenancy Act, and 
therefore the plaintiffs’ suit for possession 
of the land onthe ground that he had for- 
feited his right of occupancy by the re- 
pudiation of their title, must fail. The ap- 
pellant’s action throughout has considerably 
harrassed the plaintiffe-respondents and 
put them to expense and loss, He failed 
throughout to establish his claim to be the 
owner of the land, I, therefore, while ao- 
cepting the appzal and dismissing the 
plaintiffs’ suit, direct that the parties bear 
their own costs throughout. 
A, Appeal accepted, 
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OUDH CHIEF COURT, 
Firat Oivil Appeal No. 110 of 1931. 
November 7, 1932. 
Raza AND SMITH, JJ. 
Thakur INDAR BAHADUR SINGH 
- AND OTHERS—PLAINTIFF3— 
i APPELLANTS 
versus 
SUKHDEO PRASAD AND 0THERS— 
DEFENDANTS— RESPONDENTS. 

Malicious prosecution—Essentials of action— 
Reasonable and probable cause—Damages—Liability 
of prosecution witnesses—Conspiracy among defend- 
ants, evidence 'of—Damages— Expenses of Criminal 
case—Injury te mental feelings. 

In an action for malicious prosecution 
iff has to prove, (i) thathe was prosecuted by the 

defendant, (ti) that the proceedings complained of 
` terminated in fgvour of the plaintiff, if from their 
nature they were capable of so terminating, (iii) 
that the prosecution was instituted against him 
without a reasonable and probable cause, (iv) 
that it was due to a malicious intention of the 
defendant, and not with the intention of carrying 
the law into effect. Balbhaddar Singh v, Badri Sah 
(1), relied on. [p. 237, col, 1.] 

Where certain persons (plaintiffs) were charged 
with having committed dacoity at the time of 
attachment of a property of the defendants in exe- 
cution of a decree, and itwas established that no 
dacoity or any other offence was committed at the 
time of attachment and that it was one of the 
defendants who invented and instigated the whole 
proceeding for prosecution : 

Held, that the prosecution was instituted against 
the plaintifis maliciously without any reasonable 
or probable cause, 

ra a suit for damages for malicious prosecution 
where it is found that the plaintiff has not spent 
anything towards the expenses of defence, the amount 
being paid by another person, and there being no 
legal liability to re-pay the amount go provided, 
no damages can be awarded, the plaintiff having 
failed to prove that he had sustained any damages 
as the result of the prosecution, Gyast Ram v, 
Kishore (2), followed. [p, 238, col. 1] 

In a case of malicious prosecution where there ig 
no reliable evidence to establish any conspiracy 
amongst the defendantsin that connection, the 
mere fact that the defendants are closely related 
to one another does not lead to a presumption of 
such conspiracy, [p 238, col. 2.] 

No civil action lies against a witness for giving 
false evidence, andthe fact that the evidence is 
given in pursuance ofa conspiracy; to obtain the 
couviction of the accused person does not make any 
difference.’ The mere fact that certain persons had 
given evidence on behalf of the prosecution, does 
not make them liable for damages ina subsequent 
action’ for malicious prosecution, ip. 238, col. 1.) 

The plaintiff in a suit for malicious prosecution 
may beallowed some compensation as a solatium 
for injury to mental feelings, [ibid] 

Firat Oivil Appeal against tue order of the 
Bub-Judge, Partabgarh, dated the 25th 
August, 1931. 

Messrs, Radha Krishna and Ali Zaheer, 
for the Apvellante. 

Messrs. Hyder Husein and B. P, Misra, 
for the Respondents, 
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Judgment,.—This appeal arises out of 
a suit brought by tha plaintiffs for thg 
recovery of Rs. 14,500 as damages for 
malicious prosecution. 

The facts relevant to this appeal may be 
shortly stated :— 

The plaintiffs Nos. 1 to 6 are the residents 
of village Kenwalpur in the District of 
Bahraich, The plaintiffs Nos, 1 to 5 are 
relations and the plaintiff No. 6 was the 
co sharer of the plaintiff No. 1 in the Theka 
of Haripar. Ths defendants Nos, lto 
are tha residents of village Haripur in the 
same district. The defendants Noe. 1 to 4 
ate brothera, and the defendant No. 5 is 
the son of defendant No, |, He ig the 
adopted son of defendant No. 2. 

One Debi Prasad, s man of the Bhinga 
Estate, obtained a decree against Swami 
Dayal, defendant No. 5 for Rs. 733-7 and 
Costs on the 13th May, 1923. The suit waa 
based on a bond executed by Swami 
Dayal on the 14th March, 1928, The 
defence of Swami Dayal in that suit was 
tbet he had borrowed nothing from Dəbi 
Prasad and had executed no bond in his 
favour. It was pleaded that he had gone 
to the sons of the Raja of Bhinga on that date 
(14th March, 1928) to demand payment of 
certain debts due from them. They were 
displeased with him and ordered that he 
should be beaten. He was then mada to 
sign two stamped papers one of which was 
the bond in suit. The defence was reject- 
ed by the learned Munsif and the plaintiff's 
claim was decreed with coste, The defend- 
ant’s appeal was, however, allawed by the 
learned Subordinate Judge, and the result 
was that the plaintiff's suit was dismissed 
with costs. Debi Prasad appealed to this 
court, but his appeal was dismissed on 30th 
of January, 1930. The finding of the 
learned Subordinate Judge that the bond 
in suit was nota genuine transaction and 
was without consideration was a finding 
cf fact which could not be impugned in 
second appeal, Dabi Prasad, having 
obtained the deeree against Swami Dayal, 
took out execution against him in the last 
week of June, 1929, on the reopening of the 
court after the long vacation, The warrant 
of attachment was issued on the 22nd /24th 
June, 1929. It was executed on the 25th 
of June, 1929, at about 10 4, m. Three 
process-servers namely Lachhman Prasad, 
Bhawani Prasad and. Jeg Prasad, were 
deputed to execute the warrant, Their 
report was to the effect that the judgment. 
debtor, Swami Dayal, could not be found, 
but his father, Sukhdeo Prasad, was present, 
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They (the process-servers) demanded pay- 
ment ofthe decretal amount, buthe did 
not pay the same, and then the judgment- 
debtor's property, as pointed out by the 
decree-holder, was attached, and it was 
entrusted tothe supurddar (Indra Bahadur 
Singh). Tke property consisted of grain, 
utensils, and clothes ete, A supurdnama 
was duly signed by Indra Bahadur Singh, 
and attested by Matbar Singh and Lal 
Bahadur Singh and others. A copy of the 
list of attached property was given to 
Sukhdeo Prasad, defendant No. 1, father of 
the judgment-debtor, and he signed the 
original list in acknowledgment of the 
receipt of the copy (Sze Exe. 2, 3, and A-7). 
It should be noted that Sukadeo Prasad's 
acknowledgment was in the following 
terms :— 

“The articles were attached according to the list 
and I have received a copy of the list” (Hx. A-7), 

All this was done on 25th of June, 1929, 
On the 27th of June, 1929, Sukhdeo Prasad 
made a report at the Police Station, Bhinga, 
against all the 6 plaintiffs and others, The 
report in question was registered asa re- 
port under ss. 50C-506 of the Indian Penal 
Oode. On the 28th of June, 1929, Sukhdeo 
Prasad and Sitla Din filed a complaint in 
the Court of ths District Magistrate, Bahrai- 
ch, charging all the 6 plaintiffs and 13 
othera with the offence of dacoity under 
s. 395 of the Iadisn Penal Code in eon- 
nection with the attachment mentioned 
above. The relevant portion of the com- 
plaint (Ex. 4) isas follows :— 

“That on 25th June, 1928, at about 8 a.m. Swami 
Dayal, son of complainant No. 1, and nephew of 
complainant No. 2, in order to pay off the decretal 
amount was counting the money andinthe meantime, 
the accused persons armed with lathis and spears arriv- 
ed at the complainants’ house. Three process servers 
and accused Debi Prasad also reached there and 
they began to use abusive language and gave a threat 
of beating. Thereupon Swami Dayal, son of com- 
plainant No. l having taken the money rushed into the 
house in order to save his life and being afraid of 
loot mar, closed the door. He kept the money in the 
drain. Some ofthe accused stood armed with lathis 
by the side of complainant No. 1. Ganpat Prasad 
constable of Police Station Bhinga, was also 
present at that time. That thereafter accused persons 
having broken open the door rushed into the house 
and accused Nos. 1, 3, and 7 (Inder Bahadur Singh, Lal 
Bahadur Singh, BechaiSingh, and Munna Singh) earri- 
ed off Rs. 3,000 in the ‘langs’ of their doties, The rema- 
ining accused persons looted grain, clothes and orna- 
ments worth about Rs. 1,000 and the complainants are 
@unable to give the exact amount and the identifica- 
tion this time because the womenfolk are not present, 
and fled to that direction where an elephant belonging 
to the Bhinga estate or Thakur.......was standing, 
The amount and details of the property, so far as they 
are known, are being given. That the chaprasis 
ofthe court had attached the property to the extent 
of the amount due besides this loet mar as mentioned 
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in para. 6 was made. That since the date of occurs 
rence, the accused are surrounding the house of the 
complainants and arə saying that if we would go to 
ihana etc, they would killus. The complainant No. 
1 got an opportunity to get out in the night of 26th 
June and ran tothe Thana Bhinga and got a report 
recorded there in the morning but only one con- 
stable was appointed by the Thana for pro- 
tection and no other action was taken. The 
complainant No. 1 has come to Bahraich today and 
related the facts to the complainant No. 2, who is 
an assessor, and then his complaint is being filed.” 

It appears that all the 6 plaintifs and 7 
others werecommitted for trial to the 
Court of Sessions under a, 395 of ths Indian 
Penal Code. They were, however, acquitt- 
ed by the learned Additional Sessions 
Judge of Bahraich on the 23rd of December 
1929. The learned Additional Sessions Judge 
made the following observations in hig 
judgment in ecquitting the} accused: 

“In the end then taking all the evidence and the 
circumstances of the case into consideration I have 
no hesitation incoming to the conclusion that the 
caseis a false one. No dacoity as alleged took 
place in Sukhdeo's house, It is not necessary for 
me to go into the reasons which moved Sukhdeo and 
his relations to bring this false case. It may be that 
Indar Bahadur and othersas lessees of Haripur 
village have been annoying Sukhdeo and his family, 
There has undoubtedly been trouble between them, 
But all this does not prove that accused committed 
thealleged dacoity. The assessors haye all found 
the accused not guilty. Agreeing with them, I find 
the accused not guilty of the offence and acquit them. 
They will be released from custody." 

The present suit was fited by the plaint- 
ifs on the 17th of Novenber 1930. They 
claimed La. 14,500 on a:count of damages 
for malicicus prosecution as detailed bes 
low: 

1. “Re. 8,000 on account of fees paid to 
Pleaders. : 

2. Rs. 2,0°0 on account of expenses incurred in 
summoning witnesses and obtaining copies and in 
travelling to and from Bahraich. 

3. Rs. 3,000 on account of loss of theka income 
during the pendency of the criminal case, 

4. Rs, 1,500 on account of mental and physical 
ain. 


various 


The defendants Nos. 3 to 5 were no 
pariies to the complaint, but they were 
witnesses in the original csee, They were 


impleaded on the ground that the omae 
plaint was filed by defendants Nos. 1 and 
2 in consultation with them (defendants 
Nos. & to 9). 

Tae claim was resisted by the defendants 
on various grounds, 


The learned Subordinate Judge framed 


3 issues and founaas follows :— 

1, “The plaintiffs have failed to prove that the coms 
plaint was filed without reasonable and probable 
cause The defendants have proved that their. com- 
plaint was true and that they had reasonable cause to 
file it. 

2. Out of the amount of damages claimed the item 
of Rs. 8,030 only is proved. The plaintifs “would” 
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also get some amount for physicaland mental pain 
The plaintiffs cannot be allowed any sum out of the 
item of Rs. 8,000 asall the expenses of the criminal 
litigation was incurred by the Bhinga estate, and 
the plaintiffs were not in a position to spend that 
amount, and the Bhinga estate had incurred all the 
expenses without any intention of claiming them 
back from the plaintiffs, 

(Note) The amount for physical and mental pain 
was left by the learned Subordinate Judge undeter- 
mined, 

3. In case of plaintifis' success, the defendants Nos. 
3 to 5 would also be held liable in damages, although 
they were not the complainants and were merely 
Prosecution witnessess,as there existed conspiracy 
between them and the plaintiff. The conspiracy would 
be presumed from thefact that they were related to 
the defendants Nos.1 and 2, However, asthe first 
issue has been decided against the plaintiffs , they are 
not’entitled to any damages”. 


The-result was that the plaintiffs’ suit 
was dismissed with costs on the 25th of 
August, 1931. 

The plaintiffs have filed 
challenging the findings 
decided against them. 

In discussing the law on the subject of 
malicious prosecution, the learned Sub- 
ordinate Judge has made some observations 
which are not clear. In an ection for 
malicious prosecution the plaintiff has to 
prove; 

1. That he was de- 
fendant. 

2. That the proceedings complained of 
terminated in favour of the plaintiff, if from 
their nature they were capable of so termin- 
ating, 

3. That the prosecution was instituted 
against him without a reasonable and prob- 
able cause, 

4, That it was due toa malicious inten- 
tion of the defendant, and not with the 
intention of carrying the law into effect— 
See Balbhaddar Singh v. Badri Sah (1). 
(The learned Judges discussed the evidence 
and proceeded.) In our opinion the plaint- 
iffs have eatisfactorily established that no 
dacoity or any other offence was committed 
at the time of attacbment, In our opinion 
it is established that it was Sukhdeo Praegd 
(defendant No. 1) who invented and instig- 
ated the whole proceedings for prosecution. 

There is no doubt that enmity exists 
between the parties. This has been ad- 
mitted before us on both sides,in the 
course of arguments, 

We hold, disagreeing with the 


this appeal, 
on the points 


prosecuted by the 


learned 
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ciously without any reasonable and probable 
cause. The plaintifs have thus succeeded 
in establishing all the four factors mention: 
ed above, 

We have now to decide the question of 
cameges, 

1, The ficst item is of Pleadera' fees 
amounting tu Re 8,000 (8,059 more correct- 
ly) aa detailed belew :— 

(a) Rs. 14) raid to Mr. 
Vakil. 

(b) Rs. 1((O paid to Mr. Kirpa Ram, 

akil, 


(c) Rs. 240 paid to Mr, Gokul Pressad, 
wakil, 

(d) Rs. 900 paid to Mr. Hukam Singh, 
Vakil, 


(e) Rs 5,170 paid to Mr, Jackson, Bar- 
Tister-at-law. 

The plaintiffs have examined Mr. Sri 
Ram, Mr, Kirpa Remand Mr, Gokul Pra. 
sad. Their evidence shows that they 
have received {Rs. (1489-1 600+ 246) = 
1489 from the plaintiffe. (The learned Judg- 
es held that it was not satiefactorily prov- 
ed that the plaintiffs themselves really 
paid anything to Mr. Hukam Singb. The 
plaintifs have examined Mr, Jackeon, and 
he adwite the receipt of Rs, 5,170, but it ig 
not eatisfactcrily preved that the plaintifs 
themselves really paid anything to him on 
acccunt of hisfees. He had appeared for 
the plaintifs in the Sessions Court. Be 
states in his crcaz-examination that he had 
8 ialk in connection with the criminal case 
with Kuer Brindra Kant Singh, gon of the 
Raja of Bhinge, that from that talk he had 
inferred that the Kuar was interested in 
the case,and that he had received the 
money mentioned in the receipts Exs, 49 
and 50 from Shiam Lal. The recepit Ex, 
51 also shows that he had not received the 
money mentioned therein from the plaintiffs 
directly, It appeara likely that he receiv- 
ed that amount aleo from Shiam Lal. He 
cannot say whether Shiam Lal wasa servant 
of the Raja of Bhinge, but tbe fact is prov- 
ed by the evidence of Mr. Kirpa Ram, 
Vakil, (P. W. No, 7). Mr. Kirpa Ram states 
clearly in his crose-examination that Shiam 
Lal, General Agentof the Bhinga estate, 
who is alive, was the airokar of the 
plaintiffs in the Sessions Court. He states 
further that Shiam Lal is also clerk to Mr, 
Hukam Singh, Vakil, It is noticeable that 
Sbhiam Lal has not been examined by the 
plaintiffs. We are not prepared to rely on 
the uncorroborated evidence of Indar Baha- 
dur Singh, plaintiff No, 1, on the point 
under consideration, 
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In our opinion the plaintiffs should not be 
allowed more than Rs. 1,989 mentioned 
above on account of the Pleaders’ fees. It 
is neither alleged nor shown that the 
plaintifis borrewed any sum from the 
Bhinga estate to pay the same to Mr. Jack- 
son, whoappeared for themin the Ses- 
sions Court, As pointed outin the case 
of Gyasi Ram v, Kishore (2),in a suit for 
damages for malicious prosecution where 
itis found that the plaintiff has notspent 
anything towardsthe expense of defence, 
the amount being paid by another person, 
and there being no legal liability to repay 
the amount so provided, no damegescan be 
awarded, the plaintiff having failed to 
prove that he had sustained any damages 
na the result ofthe prosecution. (The learned 
Judge held thst the plaintiffs had failed 
to prove items Nos, 2 and 3 and proceeded.) 

Now remains the fourth item of 


Rs. 1500 claimed by the plaintiffs on ac- 


count -of mental and physical pain, In 
our opinion some. damages should be 
awarded to the plaintifisin this case asa 


solatium for the injury to the feelings of . 


the parties prosecuted. The plaintiffs 
have fixed theamount at R3. 1,500. Having 
regard to all the facts and circumstances of 
the case, we think Rs, 900 will be quite 
sufficient, and we fix the amount of dama- 
ges accordingly. ` 

The only question which now remains to 
be decided is whether all the five defendants 
are liablefor the damages awarded to the 
plaintiffs, The defendants Nos. 3 to 5 
were not complainants. They had simply 
given evidence on behalf: of the pro3ecu- 
tion, Inour opinion they are not liable for 
damages, As pointed out in Kamal Din 
y. Mir Abdulla (3), following Templeton v. 
Laurie (4), no civil action liea against a 
witness for giving fslee evidence, andthe 
fact that the evidence is given in pursu- 
ance ofa conspiracy to obtain the convic- 
tion of the accused person doega not make 
any difference. We do not thick it proper 
to award any damages to the plaintiffs 
against Sitla Din defendant No. 2 either. 
He was at Bahraich at the time of the 
alleged occurren3e, as he was actingas an 
assessor in a gang case which was being 
tried by the learned Additional Sassioas 
Judge at Bahraich. It appears that the 
defendant No.1, Sakhdeo Prasad, came to 
Bahraich, and informsd bis brother Sitla 

(2) 122 Ind. Oas. 185; A. I. R. 1930 All,165; Ind. 
Rul, (1930) All. 217. 

(3) 38 Ind. Cas.678; 32 P. R. 1917; 47 P.W. R. 
4917; 66 P. L. R. 1917, 

(4) 25 B.230, ` 
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Din, defendant No. 2, of the alleged occur- > 
rence, and then got thè complaint 


prepared on the 28th of June 1929. SGitla 
Din also signed the complaint, bslieving 
that the information which was given to 
him by his brother Sukhdeo Prasad was 
true and correct. We are not prepared to 
hold that all the defendants in this case 
had conspired to prosscute the plaintifs 
maliciously. There is no reliable evidence 
to establish any conspiracy in that connec- 
tion, and wa are not prepared to hold that 
conspiracy should be presumed simply 
because the defendants are closely related 
to each other. i 

The result is that this appeal is partly 
allowed. The plaintiffs will got a decree 
for Rs. (1,989-+ 909) = 2839 and proportionate. 
costs only, against Sukhdeo Prasad, defen- 
dant No. t. The rest of the claim is dis- 
missed with costs, The plaintiffs and the 
defendants will receive and pay costs in 
both Courts in proportion to their success 
and failure. 


n/.A. Appeal partly allowed. 





OUDH CHIEF COURT. 
Execution of Decree Appeal No, 29 
of 1932. 
November 8, 1932. 
NANAVUTTY, J. 
SITAL BAKHSH SINGH— 
J UDGMENT-DEBTOR— APPELLANT 
versus 
JANG BAHADURSINGH— 
l DEORES-HOLDER—RESPINDENT. 

Civil Procedure Code (Act V of 1908), 3.78, 0. 
XXI, rr. 11, 17—Rateable distribution, application 
for—Whether application for execution—Power to 
allew amendment, 

A mere application for rateable distribution is not 
a proper application forexecution of the decree 
within the meaning of O. XXI, r. 11, Civil Procedure 
Oode. But, under O. XXT, r. 17 of the Oode of 
Qivil Procedure the court may allow the defect to be 
remedied and may fixa time within which it may 
be remedied. Arunachellum Chettiar v. Haji Sheikh 
Meera (1) and Chunni Lal v. Jugal Kishore (2), reli- 


ed on. 

Appaal against tha order of the Sub- 
ie Gonda, dated the 19th March, 
1932. 

Mr. K. N. Tandon, for the Appellant. 

Mr. M. L. Trivedi, for the Respondent. 

. Judgment —Tais isa second Appeal 
against the jadgment and decres, dated 
the ivth of March 1932 passed by the 
learned Subordinate Judges of Gonda, up- 
holding the judgment and decree dated the 


1983 ; 
20th December 1930, passed by the learned 
Munsif of Tarebganj, Gonda, and dismiss- 
ing the objection of the judgment-debtor 
Sital Bakhsh Sicgh. 

The facts out of which this Second 
Appeal arises are briefly as follows :— 

Dwarka Prasad was the original judg- 
ment-debtor and there were two. decree- 
holders Somai Prasad and Jang Bahadur. 
Somai. Prasad applied for execution of his 
decree on the 9th of July 1928 and again 
applied for attachment and sale of 2 pies 
2 kirants out of 1 anna 10 pies and 6 
kirants share in patii Gajraj Singh cituate 
in village Mudera, The objections of the 
judgment-debtor were dismissed and sale 
ofthe ancestral property was ordered and 
the file was sent to the Revenue Oourt for 
necessary action. On the 23rdof May 1930 
the decree-holder Somai Prasad filed a 
certificateshowing full satisfaction of his 
decree. About a year before that Jang 
Bahadur Singh on the 4th of April 1929 
applied under e. 73 of the Code of Civil 
Procedure for rateable distribution. The 
contention on behalf of the judgment- 
debtor raised by his learned Counsel is that 
the application of the 4th of April 1929 is 
not an application for execution of the 
decree within the meaning of O.XXI, r. llof 
the Oode of Oivil Procedure and in support 
of his contention he relies upon Arunachel- 
lum {Chettiar v. {Haji Sheikh Meera 7 Ind. 
Oas. 856 (1) in which it was laid down that 
8. 230 of the Code of Civil Procedure pro- 
vided for an application for execution and 
8. 235 of the Code of Civil Procedure speci- 
fied the form and contents of the applica- 
tion and thata mere application for rate- 
able distribution, which did not comply 
with the requirements of s. 235 in form or 
substance could not be treated as an appli- 
cation for execution, falling within the 
scope of 6. 295 of the Code of Civil Proce- 
dure. In Chunni Lal v. Jugal Kishore (2), 
g learned Judge of the Allahabad High 
Court held as follows :— 

“In order that a decree-holder may be entitled to 
arateable distribution under this section the follow- 
ing conditions must exist; two or more decree-holders 
must be holders of decrees for money against the 
same judgment-debtor;j the decree-holder seeking 
rateable distribution must, prior to the realisation, 


have applied to the Oourt by which the assets are 
held for execution of his decree.” 


It is clear therefore that in the present 
case there is no proper application for exe- 
cution of the decreeas required by O, XXI 


(1)7 Ind. Oas, 856; 8 M .L. T. 226; (1910) M. W.N. 
§88; 34 M, 25. 
(2) A A. 132 at p. 135; A, W. N. 1904, 188; 1 A. (D, 
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r. llof the present Code of Oivil Pro- 
cedure Code. The only result of this defect 
in the application is that under O. KAT, r. 
17 of the Code of Oivil Procedure the 
Court will allow the defect to be remedied 
and, may fix a time within which it 
may ba remedied and, in case the decree- 
holder fails to remedy the defect within 
such a time, the Ccurt may reject his 
application for execution. [t seems to me 
therefore that under O. KAI, r, 17 of the 
Code of Oivil Procedure, in the circum- 
stances of this case, it is proper that I 
should allow the second decree holder 
Jaug Bahadur Singh who is respondent in 
the present appeal to amend his application 
of the 4th of April 1929 for execution of 
his decree by making it conformable to the 
provisions of O XXI, r. 11 of the Code of 
Oivil Procedure and for that purpose the 
case must bə remanded to the lower 
Oourt, 

As regards the objection that in the 
absence of any evidence on the record to 
show that notice had been issued to the 
sale officer as required by O. XXI, r. 55 of 
the Oode of Oivil Procedure, I am of 
opinion that in view of the fact that Iam 
remanding this case to the lower Court 
for having the application for execution 
of decree amended, I need not say anything 
here st present, 

I allow this appeal and remand the 
case to-the lower Oourt for a trial in 
accordance with law, The appellant will 
get his costs of this appeal. Other costs 
will abide the result. j 

N/a, Arpeal allowed ; 
Case remanded, 


RANGOON HIGH COURT. 
FULL BENCH. 
Civil Reference No. 17 of 19:2, 
January 4, 1933. 

Paas,O. J., Das and Mya Bu, JJ, 
COMMISSIONER or INCOMB-TAX, 
BURMA—Appaiuint 
versus 
RANGOON ELEOTRIO TRAMWAY anp 
SUPPLY Oo. Lrp.—Raseonpente. 

Income Tax Act (XI of 1922), s. 7- Employee's 
bonus scheme—Bonus shares transferred to trustees — 
Transfer of shares to employee on termination of 
service—Whether ‘payments, perquisite or profits’ 
received by employee. 

Where a company had a bonus scheme for em- 
ployees under which each year a bonus equal to 
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that proportion of his salary represented by the 
dividend for the year on the company’s shares was 
set aside for every member of the company's Provi- 
dent Fund and with this bonus shares in the company 
were purchased, which when purchased were 
transferred into the joint names of the Company's 
Managing Agents and the employee on whose behalf 
they were purchased, on & reference by the Income 
Tax Commissioner : 

Held, the transfer by the trustees of the shares to 
an employee at the termination of his employment 
was nota payment, perquisite or profits thereunder 
received by the employee in addition to his salary 
or wages, which were paid by or on behalf of the 
company within the meaning ofs. 7 of the Income 


Tax Act. bats 
Mr. A. Eggar, for the Commissioner of 


Income-tax, Burma, for the Appellant 

Mr. T. F. R, McDonnell, for the Respon- 
dents. 

Facts —The Rangoon Electric Tramway 
and Supply Oo. Ltd., had a bonus scheme 
forthe benefit of its employees and the 
scheme was constituted under the following 
minute of the Company's Board Meeting 
held on 20th March 191€: 

“Tn consideration of the general rise in salaries and 
with the view of stimulating the employees’ interest 
in the company, the Managing Director proposes 
that an annual bonus be granted upon the salaries 
of all employees who are members of the Provident 
Fund. The bonus tobe payable in the ordinary 
shares of the company and to be calculated at the 
same rateas the dividend declared on the ordinary 
shares in each year. The shares so granted as bonus 
to becomethe absolute property of the employee at 
the termination of his engagement with the company 
whenever that may happen. The scheme was ap- 
proved by the Board—the detailed arrangements 
were left to the Managing Director to carry out. 

According to this scheme | each 
year a bonus equal to that proportion of 
his salary represented by the dividend for 
the year'on the company 8 shares was set 
aside for every member of the company 8 
Provident Fund and with this bonus shares 
in the company were purchased and any 
balance insufficient for the purchase ofa 
share was paid to the employee in cash. 
The shares when purchased were trans- 
ferred into the joint names of the Company's 
Managing Agents and the employee on 
whose behalf the were purchased. 
Dividends on the shares were paid to the 
employees as they arose. The shares 
themselves became the property of the 
employee only at the termination of his 
engagement with the company. The 
question referred by the Commissioner 

e aroseout of the tranefer of the shares to 
the sole control of the employee on the 
termination of ‘his engsgement with the 
company. According to the Income-tax 
Officer this transfer was a payment of 
salary by the Rangcon Blectric Tramway 
and Supply Oo. Ltd., that the company was 
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bound under 8.18 (1), Income-tax Act, to 
deduct the tax at the time of payment and ` 
that by failing to do so,it had become 
personally liable for the amount under s. 
18 (7) of the Act The Commissioner referred 
the following question to the High Oourt 
for decision: 

“Whether on the facts ofthis case, the transfer to 
the company’s employees on the termination of their 
employment with the company of shares represent- 
ing bonuses, isa payment to themlfalling under the 
head salaries as defined in s.7, Income-tax Act,” 

Page,C J.—The question for deter- 
mination is whether the transfer by the 
trustees of the shares to the employee at 
the termination of his employment is not 
a payment, perquisite or profits thereunder 
received by the employee in addition to his 
salary or wages, which are paid by oron 
behalf ofthe company within the meaning 
of s.7. In our opinion the transfer of the 
shares in such circumstances is not a pay- 
ment of salary within s. 7 (1) ofthe Act, In 
our opinion the effect of the scheme is that 
after the shares have been transferred into 
the joint names of the Managing Agents and 
the trustees to the employees, the company 
no longer possesses any legal or bereficial 
interest in the subject-matter of the shares. 
They possess no legal interest in the ehares 
because the legalestate passedto the true: 
teeson the registration ofthe transfer; and 
the company does not possess any beneficial 
interest which upon the transfer of the 
shares to the trustees are thereafter held by 
the trustees for the employee as a person 
entitled to the beneficial interest therein. 
On the termination of his employment 
when the trustees transferto the employee 
the legal estate in the shares of which he 
already poesessed a beneficial interest, in 
our opinion, it cannot be maintained that 
the transfer of the shares amounts toa receipt 
by the employee of a perquisite or profit 
in lieu of salary paid by or on behalf of the 
company, because at the time the transfer 
by the trustees to the employee is made, the 
company has neither a legal nor a benefi- 
cial interest in the share. For the reasons 
given,[answer the question propounded 
in the negative. No order is made as to 
costs. 

Das, J.—I agree, 

Mya Bu, J.—l agree. 

N/A, Question answered in negative, 
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ALLAHABAD HIGH COURT. 
Miscellaneous Application No, 853 of 1931 
April 29, 1932. 

SULAIMAN, O. J. AND 

Moxergr, J. 
Sheikh RASHID AHMAD— APPELLANT 
versus 

Musammat ANIS FATIMA AND OTHERS 

— RESPONDENT. 

Legal Practitioner—Fees—Application for leave to 
appealto Privy Council—Whether Counsel can claim 
lien for outstanding fees on amount deposited as 
security. 

A.Gounsel who files an application for leave to 
appeal to the Privy Council in a certain case, is not 
entitled to claim a lien for the outstanding fees on the 
amoùnt which the appellant had deposited as security, 
this amount not having been the subject-matter of 
the appeal nor the fruit of the action. C. Ross Alston 
vy. Pitambar Das (J), Ross v. Buxton (2), referred to. 

Quere.—Whether since the passing of the Bar 
Qouncils Act the status of a Barrister of England is 
identical with that of an ordinary Advocate. 


Mr. Shiva Prasad Sinha, for Dr. M. H. 
Faruqi, for the Appellant. ; 


Judgment,—On an oral application 
made by Dr. Faruqi notice was iasued to the 
appellant to show cause why Rs. 440 out 
of Rs. 4,000 lying in deposit as security 
in this Court should not be paid over to 
Dr. Faruqi towards the payments of fees 
due to him. 

It appears that Dr. Faruqi along with 
another Counsel filed an application for 
leave to appeal to their Lordships of the 
Privy Council, though he had not appeared 
in the First Appeal itself. The appeal 
was admitted and was sent to the office 
of the Privy Oouncil. Dr. Faruqi appears 
to have looked after the interests of the 
appellant and instructed the Solicitors in 
England. According to him the bulk of 
Rs. 440 is the aggregate amount of the 

‘fees due to him for various works dons. 
The appellant sacceeded and the amount 
of security deposited by him for the cost 
of the respondent is nowavailable to him 
for being returned. | 


The question is whether Dr. Faruqi ia 
entitled to claim a lien for the outstanding 
fees on this amount, 

It was held by a Fall Bench of this 
Qourt in C, Ross Alston v. Pitambar Das (1) 
that a member of the English Bar, in 
accordance with the laws of Fngland 
and the rules of the legal profession to 
which he belongs, renders and professes 
to render service of a purely honorary 
character and that in his professional 
capacity oa an English Barrister he can 


(1) 25 A. 509; A. W. N. 1903, 104, 
142—81 & 32 
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neither sue ror be sued for his honoraria. 
Mr. Shiva Prasad Sinha contends before 
us that since the passing of the Bar 
Qouncils Act the status ofa Barrister of 
England is identical with an ordinary 
Advocate, inasmuch as, according to the 
practice prevailing in this province, he 
Combines in {himself the functions of a 
Barrister as well as of a Solicitor. It is 
therefore urged that he is entitled to 
claim the same lien which an ordinary 
Solicitor would be entitled to in England. 
We think that it is unnecessary to decide 
thie wider question in this case. 

The amount of Rs. 4,000 which was 
deposited by the appellants or by one of 
them as security belonged to the person 
or persons depositing the amount and the 
proprietary interest in it never passed to 
the respondents. In case of the dismissal 
of the Privy Oouncil Appeal it would 
have been open to the respondents to 
realise their costs out of this security. 
The appeal having succeeded, the liability 
of the appellant to make good the costs 
of the respondents out of this amount 
never arose, But this amount was not the 
subject-matter of the litigation and can 
in no sense be regarded as the fruits of 
the action earned by the Counsel for his 
client. Mr. Sinha has strongly relied on 
the case of Ross v. Buxton (2) where the 
principle laid down by Stirling, Jọ, was 
approved and it was stated that a party 
should not run away with the fruits of the 
cause without satisfying the legal demands 
of his attorney, by whose industry, and 
in many instances at whose expense, those. 
fruits were obtained. In that case a sum 
of money was deposited into court under 
a compromise between the parties for the 
satisfaction of all claims for damages, 
The amount so deposited was obviously a 
compensation to the plaintiffs and was 
therefore the fruit of the action, and 
the plaintiffs’ Solicitor was held entitled 
to claim a lien on this amount, 

The present case is entirely different. 
As pointed out above the sumof Rs, 4,000 
which had bean deposited by the appellant 
to be available for the payment of the costs 
of the respondents in case their Lordships 
of the Privy Oouncil ordered such costs 
to be paid, was never the subject-matter 
of dispute and is not the fruit of the 
action. We are therefore of opinion that 
no lien can be claimed on this amount, 

The last point urged is that the order 


(2) (1889) 42 Ch. D. 190; 58 L, J. Oh, 442; 60 L.T, 
630; 38 W. R. 71; 54 J. P, 85, 
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dated 23rd December 193}, passed by a 
Bench of this Court on this application, 
has finally decided that the lien can be 
claimed. Weare of opinion that it is not 
so. That was an order passed ex parte at 
the time of the issue of notice to Dr. 
Faruqi’s cliente, and the expression of 
opinion therein contained was obviously 
provisional and subject to any reasons to 
the contrary being shown by the appel- 
lant. As weare now asked to order the 
actual payment of the money to Dr, 
Faruqi, we cannot be bound by any 
expression of opinion which was made 


ex parte. We accordingly disallow the 
prayer of Dr, Faruqi, We make no order 
as to costs. 

N,/å. Application disallowed. 


MADRAS BIGH COURT. 
Oriminal Revigion Foaroan No. 341 of 1932. 
n 
Case Referred No. 20 of 1932, 
September 2, 1932, 

BarDswELt, J. 

In re NELLORE AUDINARAYANA 
REDDI—AccosEp—A PRELLAaNT 

Penal Code (Act XLV of, 1860), s. 225-B—Arvrest 
of judgment-debtor—Payment of detention batta— 
Refusal to follow  process-server—Whether consti- 
tutes escape from lawful custody—Civil Procedure 
Code (Act V of 1908), O. KAT. 40, scope of. 

Where a judgment-debtor who was left in the 
custody of the process-server on his payment 
of detention batta for two days, did not follow 
the process-server but made an escape though 
he appeared in court on the third day: 

Held, that the offence was of escape from 
lawful custody and that the fact that there was 
no order in writing for detention was immaterial, 
but the offence being only a technical one, a 
nominal punishment would meet 
justice. 

Oase referred bythe Sessions Judge, of 
Nellore in his Letter No. 2354 dated 28th 
April, 1932. 

Appeal against the order of acquittal of 
the aforesaid accused by the Sub- Divisional 
Magistrate of Nellore dated the 16th 
December 1931 and made in O. A. No. 16 
193lon his file (O. O. No. 470 of 1931 
on the file of the Courtof the Stationary 
Second Olass Magistrate of Nellore.) 

The Public Prosecutor, for the Crown. 

Mr. T. S. Nataraja Pillai,” for the Reg. 
pondent, 

Order.—Both the trial Court and ihe 
‘Appellate Oourt have found that the 
respondent-accused escaped from custody, 
gnd their findings are warranted by the 


the’ ends of 
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evidence, The Appellate Oourt,. however, 
has found thatthe respondent was not in 
lawful custody, because there was no 
order in writing for him to be detained 
inthe custody of the two process peons 
(P. W. Nos. Zand 3). Order XXI r. 40, 
Uivil Procedure Oode, however, says 
nothing about the :orcer having to be in 
writing. The proviso added by the High 
Court to O. XXI r. 40 (5), Civil Procedure 
Oode, says that in order to allow the 
judgment-debtor an opportunity of satis- 
fyingthe decree, the court before making 
the order of sommittal may leave -the 
judgment-debtor in the custody of an 
officer of the court for a period not 
exceeding ten days. 
District Munsif didin this case and his 
order, noted on the warrant, as to the 
judgment-debtor’s paying detention batta 
limited the period of such custody to two 
days, Emperor v. Madho Singh (l)is no 
help to the respordent in the face of the 
proviso above noted. 

The acquitial of the respondent is set 
aside and bis conviction hy the Stationary 
Sub-Magisirate under s. 225 B, Indian 
Penal Code, is restored. His offence, how- 
ever, was only a technical one and he 
surrendered himself tothe court on the 
expiry cf the two days. Heis fined Re. 1 
with one day's simple imprieonment in 
default. 

Order accordingly. 


N. K JA. 
(1) 86 Ind. Oas. 801; 47 A, 409; 23 A. L. J. 189; 
A. T. R, 1925 All, 318; 26 Or. L. J. 865. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Oivil Appeal No. 104 B of 1930, 
October 5, 1932. 
Niycar AND GBILLE, A.J. Os. 
RAJ ESHW AR—Derenpsant— APPELLANT 


versus 
MANGNIRAM GANGABISHAN 

AND OTSERS—PLAINTIF¥E—RESPONDENTS, 

Hindu Law—Debis—Son's liability—Proof of 
connection between debt and immorality, necessity of— 
‘Avyavaharika’, meaning of—Mortgage by father— 
Major portion of debt binding—Procedure—Son's 
right to redeem, 

Under the Hindu Lawif the money obtained by 
incurring loans is proved to have been spent on 
immoral or illegal purposes the son would ` not be 
bound to pay such debts but itis not the character 
of the father but the nature of the debt which has 
to be proved and though itmay be impessible to 
trace out the items spent on indulgeuce of vice, yet 
it must in any case be proved that the money was 
borrowed for immoral purposes, that the father was 
in the habit of spending money for immoral or 
illegal pursuits and that there was no evidence that 
the money wasspent properly. Mere general proof 
of immoral conduct is not enough, (p. 244, cols, 1 & 2,] 


This is what the . 


1933 


The word} avyavaharika does not merely com- 
prise debts which are illegal and immoral only, but 
all debts which the court regards as inequitable or 
unjust in point of Hindu Law to make the son 
liable. It means, not supportable as valid by legal 
arguments and on which no right sould be estab- 
lished in the creditor's favour in a court of justice. 
Venugopala Naidu v. Ramanadan Chetty (2), fol- 
lowed. [p. 244, col. 2.] 

Where a mortgage was executed by a Hindu 
father, of joint family property, for Rs. 5,000 and 
out of this Rs.3,488 were found to have been bor- 
rowed for discharging proper antecedent 
debts: 

Held, that while as a co-owner with the father 
the son was entitled to redeem the whole joint family 
property on payment ofthe entire debt, it was equal- 
ly open to him toredeem his own half share on 
payment of a moiety of Rs. 3,488, that is, Rs. 1,744 


with interest. |p 246, col. 1.) 

Appeal against the decree ia Civil Sait 
No. 55 ‘of 192¢, in the Oourt of 
Firat Sab-Judge First Olass, Kbam- 


gaon, dated the slat July, 1930. 

Messrs. W. R. Puranik and Khandekar, 
for the Appellant, 

Mr. M. R, Bobde, for the Respondents. 


Judgment. —This appeal arises from 
a suit founded on a mortgage deed 
exacuted by Tukaram, defendant No. 
1, on 9th February, 1922, to secure a debt 
of Rs. 5,000 ia favour of the firm Magni- 
ram Gangabisan, the respondent. The lower 
Oourt decreed the suit and the appeal is 
preferred by the defendant Rsajeswar, son 
of Tukaram 

Rajeswar. defendant No. 2, and Waman 
defendant No, 3, were impieaded in the 
suit as defendants, as baing respectively 
son of the mortgagor, and subsequent- 
mortgagee. Waman, defendant No.3 adinit- 
ted the mortgage-debt-and the plaintiff's 
claim in full, Tukaram, defondant No 1, 
who executed the mortgage deed, admitted 
its execution, but denied the receiot of 
Rs. 1,38lout of Rs. 5,000 for which the 
mortgage-deed was executed. He, however, 
absented himself inthe later stage of the 
suit and allowed the suit to proceed ex 


parte, Tne real contesting defendans 
was Rajeshwar, defendant No. 2, who 
is appellant here. Among the several 


pleas raised by him those relevant 
for the purpose of this appeal were, that 
there was no legal necessity to justify the 
debt incurred by his father, that nis father 
was given to prostitution for which he 
contracted various debts; that there was 
a partition on let December 1925 batween 
himself and his father in consequence of 
which he besame an unqualified owner 
of half shere in the property comprised 
in the mortgage deed; and that the plaintiff 
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mortgagee had agreed to release his half 
share from the mortgage. All these pleas 
were negatived by the lower Court. 

It ig urged for thes appailant that it 
is proved that defendant No, I, tha: is, 
Tukaran, the appellant's father derived an 
income of Rs. 1,590 to Rs. 3,000 
a year from his property, while the 
expenses for the maintenance of himself 
and his family did not exceed Rs. 800 a 
year, but that he was indulging in vices 
such as keeping a mistress and holding 
tamamhas (lancing party) and led an 
extravagant life. It is also pointed out 
that the appallant was living with his 
maternal uucle since his mother's death 
in 1919 The appellant cannot succeed 
even if all these facts are proved unless 
he is able to show that the debts in- 
carred by his father were devoted to feed 
his vice. 

Out of the debt of Rs. 5,000 borrowed 
oa tha sacurity of the property, Rs, 4,400 
were received by the appellant's father in 
cash befora the Sub-Registrar, aid there- 
fore the cnus was incumbent on the 
mortgagae to prove that this amount was 
raquired for purposes of nesessity to the 
family. It is not contested that Rs. 2,888 
were applied to the satisfaction of the 
antecedent debte. It is proved beyond 
challenges that Rs. 590 were paid to 
Shankarpuri on i0th February 1922, 
Rs. 1,618 were paid to Bunderla! on the 
20sh February 1922 to satisfy his share of 
the debt due on bond Hx. P-10 dated 
the 29th February 1929 and his separate 
debts payable on five pro-notes, Ex. P-13 
dated the ist July 1920, Ex. P-14 dated 
lst August 1920, Hx. P-15 dated the sist 
October 1920, Hx. P-16 dated the 3rd 
July 1921 and Ex, P- 17 dated the 19th 
September 192.; Rs. 412 were paid to 
Ganesh on the llth February 1922 to 
satisfy debts due on Hx. P-9 dated the 
27th September 1919, Ex, P-11 dated the 
13th April 1920 and Hx. P-12 dated the 
lith June 1920, and Rs, 268 were paid 
on the llth February 1922 to Bapu 
Balaji as principal, Ex. P-19, In addi- 
tion t> these debts Rs. 600 due to the 
plaintiff mortgagee on four promissory 
notes Ex3. P5 to P-8, were also paid 
out of the consideration of the mortgage. 
In this way a sum of Rs. 3,488 out of Rs. 5,000 
has been proved to have been utilised for 
clearing the antecedent debts. 

The next question is whether these 
antecedent debts have been proved to ba 
so improper as not to impose any obligas 
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tion on the son to pay them. The de- 
fendant’s plea in this conection may be 
stated in his own words :— 

“This defendant further submits that the defend- 
ant No. 1 is given to prostitution and has incurred 
debts on this account. He has been wasting his 
estate andits income in such immoral ways. One 
Sundar isin the exclusive keeping of the defendant. 
Whatever debts defendant No 1 borrows and what- 
ever income from his estate defendant No, 1 re= 
ceives he spends away in prostitution, and defend- 
ant No.2 submits that the debt in suit has been 
incurred by defendant No. 1 for this immoral 
urpose of prostitution and as such also is not 
inding on -the defendant No. 2 and his share. 
Much money was spent in Nautanki tamashas and 
debts were incurred for all these.” 


If; the money obtained by incurring 
loans is proved to have been spent on 
immoral or illegal purposes the son would 
not be bound to pay such debts. It is 
not the character of the father but the 
nature of the debt which has to bs proved. 
The learned Counsel for the appellant 
argues that the debts borrowed on pro- 
missory notes and bonds anterior to the 
mortgage bond in suit were avyavaharika 
and relies on Chhakauri Mahton v. Ganga 
Prasad (1) Venugopala Naidu v. Ramanadan 
Chetty (2) Ramkrishna Trimbak v. Narayan 
(3) and Hanmant Kashinath v Ganesh Annoji 
(4). The word avyavaharika cecurs in 
the text of Ushanas cited in the Mitaka- 
shara in thecommentary of Yadnavalkya 
Book II, Verse 47, which runs as follows:-- 
“A fine or the balance of a fine, like- 
wise a bribe or atoll or the balance of 
it are not to be paid by the son; neither 
shall he discharge improper (Avyavharik) 
debts.’ There is a divergence of judicial 
opinion as to the import of the word 
avyavaharika, In Durbar Khachar v, 
Khachar Harsur (5), it was held that the 
son is not liable forthe debts which the 
father ought not, “as a decent and res. 
pectable man’, to have incurred. Thie 
extended interpretation put on the word 
avyavaharika was not accepted in Chhakauri 
Mahton v. Ganga Prasad (1), Venugopala 
Naidu v. Ramanadan Chetty (2) and Sumer 
Singh v Liladhar (6) and its correctness 
was doubted in Ramakrishna Trimbak v. 
Narayan (5). In Chhakauri Mahton v, 

(1) 12 Ind. Oas. 609; 390. 862; 15 O.L., J. 432; 17 


O.W. N. 133 
(2) 14 Ind. Oas, 705; 37 M. 458; 11 M. L, T, 427; 23 
L. J. 61 


e(3) 31 Ind, Cas. 301;40 B. 126; 17 Bom. L. R. 
55. 
` (4) 51 Ind. Cas. 612; 43B. 612; 21 Bom, L. R, 
35 


(5) 32 B 348, 
(6) 9 Iad, Oas. 624; 
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Ganga Prasad (1) Mookerjee, J., interprets 
avyavaharika debt as being one which 
is “not lawful, usual or customary.” 
Oolebrooke renders it asbeing one “for a 
cause|repugnant to good “morale.” Vyavahara 
means a lawsuit Any claim which csn- 
not be recognised in a court for affording 
relief must be outside the purview of 
vyarahara and such a claim, therefore, be- 
comes avyavaharika It may be because it 
is contrary to express provision of law or 
good morals or recognised custom. Ifa 
claim is contrary to law, it presents no 
difficulty since it would ba recoverable 
even from the father in view of s. 23 of the 
Contract Act, but there would presumably 
be cases when the contract which is bind- 
ing on the father may not on any principle 
of justice, equity and good conscience be 
held binding on the son. Ifa father pur- 
chases sprituous liquor on credit or borrows 
debts to pay up such bills, such a contract 
is not unenforceable against the father 
under the law of contract; but it would be 
patently unreasonable and conirary to the 
spirit of Hindu Law to impose liability on 
the sons. The position cannot be defended 
by any valid argument. Thus the word - 
avyavaharika does not merely comprise 
debts which are illegal and immoral only, 
but all debts which the court regards as 
inequitable orfunjast in point of Hindu Law 
to make the son liable. It appears, there- 
fore, that the view expressed by Sadasiva 
Ayyar, J., in Venugopal Naidu v. Rama- 
nadan Chetty (2) that the expression avya- 
vaharika being a debt which is not sup- 
portable as valid by legal arguments and 
on which no right could be established in 
the creditor's favour in a court of justice, 
is a sound view in accord with the primary 
oan underlying the word avyavaha- 
rika. 

It must logically follow that the debts 
must be proved to have been contracted for 
immoral purposes, and that the creditors 
had notice that they were so contracted: 
Sura} Bunsi Koer v. Sheo Prasad Singh (7), 
Relying on Narayan v. Jaganath (8) it is 
urged that the son cannot be required to 
show that the money was actually spent on 
immoral purposes. It may be conceded, as 
observed in the reported case, that it is 
impcssibie to trace out the items spent on 
indulgence of vice, but it must in any case 
be proved that the money was borrowed 
for immoral purpose», that the father 
was in the habit of spending money for 

(7) 50. 148. 

(8) 40. P. L. R, 29, 
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immoral or illegal pursuits and that there 
was no evidence that the money was spent 
properly. Neither this case nor Sheonara- 
yan v. Nathu (9) is an authority for the 
proposition that mere general immoral 
conduct is sufficient to presume that the 
debts where incurred for immoral purposes. 
Both the decisions specify certain relevant 
facts to serve asa basis for the deduction 
that the debts were in some way connected 
with the vicious pursuits of the father. 
The observations made in these cases as 
to the nature and quantum of circumstan- 
tial evidence cannot be interpreted to mark 
any departure from the principle that the 
connection between the debts and the im- 
moral habits of the father must be esta- 
dlished: see. Tulsi Ram v. Bishnath Prasad 
(10). In any case the burden is incumbent 
on the son to prove that the father was in 
the habit of spending his income jn vices, 
that he incurred the debts for such pur- 
poses and that without incurring debts it 
was impossible to gratify his immoral pro- 
pensities. 

All that has been proved in the present 
case is that the appellant’s father had 
kept a mistress named Musammat Sundar 
and that he caused some tamashas to be 
held in front of his house, In the 
written statement the defendant stated that 
Musammat Sundar has been in his father’s 
keeping all along, suggesting that she was 
still with him when the statement was filed. 
The debts were incurred from 2/th Sep- 
tember, 1919, to 22nd December, 1921, and 
there appears to be no reason why these 
debts should have been contracted during 
those years only for Sundar, who,was his,per- 
manent mistress. There is no evidence to 
show that Tukaram purchased any gold 
ornaments or rich clothing for her, or 
otherwise lavished his money on herin a 
reckless way; nor is there any evidence 
as to the nature of the tamashas. Even if 
he persistently indulged in vice, there is 
nothing to show that theincome was in- 
adequate to meet his wants so as to drive 
him to the necessity of incurring debts. 
Moreover, in every proa-note the purpose of 
‘the loan has been mentioned as being either 
cultivation or domestic expenses, No evi- 
dence has been led to show that the recitals 
as to the necessity for those debts were 
false. Some documents have been filed in 
‘this court to show that some of the fields 


Py 2 Ind, Cas. 786; 19N,L, R. 81; A, I.R. 1922 
ag. 1. ; 
(10) 105 Ind. Cas. 885; 50 A, 1;25 A, L. J 


RAJESHWAR V., MANGNI@4M GANGABISHN. 


245 


were either sublet or given on batat con- 
tract, The contract of batai incorporated 
in the document dated the 13th June, 1919, 
indicates that half of labourers’ wages had 
to be paid by Tukaram. Shankar (2 D. W. 
No. 4) affirms that the year 1920-21 was bad 
and in the years 1921-22 and 1922-23 the 
produce was 6 to 10 annas only. So even 
if the lands had been cultivated in part- 
nership (batai) through lessees, Tukaram 
could not have derived substantial income 
in those years. Haxing regard to these 
circumstances the inference is irresistible 
that he had to run into debt for maintaining 
himself. It is quite possible that he could 
have avoided these debts by the exercise of 
a little prudence, but mere imprudence does 
not bring the debts in the category of 
avyavaharika debts. We, therefore, hold 
that the appellant has not been able to 
discharge the burden of proving that the 
antecedent debts were of a nature which 
would impose no obligation on the son to 
pay. 

As to the contention in regard to parti- 
tion in 1925, it obviously cannot affect the 
rights of the ’ mortgagee as it is long sub- 
sequent to the mortgage. If the mortgage 
is valid it must bind the son’s interest in 
spite of the partition. 

It is urged for the appellant that the 
mortgagee agreed to releasa the appellant's 
half share from the mortgage We fail to 
see how an oral agreement, as pleaded, can 
be permitted to be proved to vary the terms 
of the registered document, Moreover, ex- 
cept astray statement by Shankar (2 D. W. 
No. 4) to the effect that plaintiff said that 
he would realise bis debt from defendant 
No. 1's share in the suit property, there is 
no serious evidence. Even if the statement 
is true, that is hardly any evidence of a 
binding contract. 

Now arises the important question as to 
the nature and form of the decree to be 
passed in the case. On behalf of the 
mortgagee reliance i3 placed on Sri Krishan 
Das v. Nathu Ram (11) and Ram Sundar 
Lal v. Lachhmi Narain (12) and the prine 
ciple is asserted that when the major por- 
tion of the debt is proved to have been 
covered by legal necessity, a Hindu son 


AD 100, Ind. Cas. 130; 49 A. 149; 54 I A. 79; 25 

L. J. 80; A. I. R. 1927 P.O. 37; (1927) M. W.N, 
a, 38 M. L. T. 48; 4 0. W. N. 184; 8 P. L. T. 210 
31 0. W. N. 462; 29 Bom. L. R. 825; 45 O. LJ 
386; 52 M. L. J. 720: 26 L. W. 856 (P. 0). 

(12) 116 Tnd Gas, 605; 51, A. 490; 33 O.W. N, 
699; A. I. R. 1929 P. O. 143; 31 Bom, D. R. 803; 6 
©. WN 310; (i920) A. La J. 561; 30L. W. 24: 57 
M.L. J.7; (1929) M. W. N. 463 (P.O). 
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would be bound to pay the small balance, 
although not proved to have been incurred 
for family necessity, inasmuch as the mort- 
gage, in so far as it is a transfer of interest 
in immovable property as a security, is 
binding ontheson. On behalf of the son it 
is contended that the mortgage is not likea 
conveyance, an absolute and irrevocable 
transfer but it is only a transfer by way 
of: security for the loan and that 
though the transfer may be binding, it 
cannot be treated as security for anything 
in excess of the amount proved to have 
been borrowed for family necessity. The 
distinction between saleand mortgags is 
obvious. The pronouncements of the Judi- 
cial Oommittee of the Privy Council were 
made with reference to sales and notin 
respect of mortgages. Their’ Lordships 
proceed on the principle that when a 
very large portion of the purchase money 
is proved to have been required for family 
necessity, the small portion must, although 
not technically proved, be regarded as 
having been received for purposes of the 
family and that itis not always possible to 
. gell a portion of the family property for the 
precise amount needed for the family. 
This principle may be reasonably extended 
to case when a widow executes a mort- 
gage which is sought to be enforced 
against the reversioner since the widow is 
the full ownerof the property. But the 
principle cannot reasonably apply when 
the slienoris a partial owner as in the 
present case. Imagine a jointfamily con- 
sisting ofa fatherand a son owning joint 
property worth Rs, 10,040. The father has 
a daughter awaiting marriage. He mort- 
gages the entire family property to secure a 
debt of Rs. 5,000 of which Rs. 1,000 are 
borrowed for meeting the expenses of the 
daughter's marriage, Here one-fifth of the 
total debt is allthat is justified by family 
necessity. Can the son reasonably contend, 
on the authority of the decisions, cited 
above, that the debt to the extent of 
Rs, 1,000 admittedly borrowed for the 
daughter’s marriage is not binding on him, 
because the bulk of the mortgage debt is 
not provedto have been required for the 
family? Sucha contention must ke repel- 
led in view of the fact that the necessity 
was of the family and not the father alone. 
e ìn performing the marriage of his daughter, 
the father discharged an obligation of the 
family. It cannot be gainsaid that the 
gon asa member of thejoint family would 
be bound tosatisfy the debt although it 
formed a minor portion of the entire. debt 
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incurred bythe father. The liability of 
the son arises- from the fact that the, part, 
major or minor, of the debt is proved to 
have been actually devoted to the dis- 
charge of an obligation which lay on him 
in common with his father. 

In the present case Rs. 3,488 are proved 
to Lave been borrowed to satisfy antece- 
dent debts and the mortgage of the family 
property including the son's share would 
be valid only to that extent. The balance 
of Rs, 1,512 was borrowed for a purpose 
personal to the father and consequently he 
could not lawfully transfer his son's in- 
terest to secure the debt. Thus while as 
a co owner with the father the son is 
entitled toredeem the whole joint family 
property on payment of the entire debt, it 
is equally open to him to redeem his own 
half share on payment of a moiety of 
Rs, 3,483 that is, Re. 1,744 with interest 
not exceeding :damdupat. 

A preliminary decree will, therefore, be 
passed against both the defendants for 
the full amountof the debt leaving an 
option to the appellant to redeem his own 
half-share on payment of Re. 1,744 with 
interest not exceeding damdupat 

As the lower Court’s decree is modified 
a fresh preliminary decree willbe drawn 
up providing for six months’ time for pay- 
ment of the mortgage money as directed 
above, 

As the appellant has substantially 
failed he will bear his own costa cf this 
appeal and paythe costs of respondent 
No. 1, Magniram, 

A. Decree modified, 


"~~ PATNA HIGH COURT. 

Second Oivil Appeal No. 455 of 1929. 

June 25, 1931. : 
Wort AND MoHammab Noos, JJ. 
RAM PRASAD OJHA AND OTHERS— 
DerasnpANTs—APPELLANTS, 
versus 

BAKSHI BINDESHWARI PRASAD 
AND OTBERE— PL: INTIFFi— Re: PONDENTS, 

Limitation Act (IX of 1908), Seh. I, Arts 138, 144— 
Suit by auction-purchaser of mortgage decree against 
auction-purchaser of money decree—Money decree after 
mortgage suit and decree—Adverse possession— When 
commences—A pplicability of Art. 1L4—Onus of proof 
under Art. 14. 

In pursuance of a mortgage-decree passed in 1888 
and affirmed in appeal in 1903, the mortgage property 
was purchased by B in 1908. The sale was confirmed 
in 1912 and B obtained writ of delivery of possession 
in 1915. But in attempting to take possession, he 
was resisted by R who had purchased the same pro- 
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perty in 1890 in execution of a money decree after the 

suit on the mortgage and the decree thereon. In 

1927, within twelve years of his obtaining the writ of 

| delivery of possession B instituted a suit for declara- 
tion of title and recovery of possession against R: 

Held, that the plaintif being the purchaser in exe- 
cution of the mortgage-decree had a superior 
title. 

Held, also, that Art. 138, Limitation Act, did not 
apply, the plaintiff having obtained a writ of delivery 
of possession from the executing Court, but 
Art. 144 governed the case, and the defendant's 
possession became adverse from the date of delivery 
of possession and not from the date of sale or date 
of confirmation of the sale. Janaki Nath v. Baikantha 
Nath (1) and Harasit Golder v. Jaladar Biswas (2), 
yeliedon. Narain Das v. Lalta Prasad (3), dissented 
from. [p. 247, col. 2.] 

Per Wort, J.—In a case under Art. 144, the onus is 
upon the defendants to show that they had got a 
tina the time of the action by adverse possession. 

+ [abid. 

Second Civil Appeal against a decision of 
the District Judge, Shahabad, dated the 
llth December, 1928. 

Messre. Guru Saran Prasad, S. S. Prasad 
and Nawal Kishore Prasad, for Appellants. 

Messrs. Shiveshwar Dayal, Gurdyal Sahay 
and D. N, Varma, for the Respondents. 


Wort, J.—This is the defendants’ ap- 
peal in an action in which the plaintiff 
claimed a declaration of title and posses- 
sion of a certain property, details of which 
itis unnecessary to state. 


The predecessor-in-title of the plaintiff 


executed a certain mortgage deed 
in the year 1883; an action was 
brought on this mortgage and a decree 


was obtained. There was then an appeal 
by one ofthe defendants; the appeal was 
dismissed, the plaintiff succeeded in getting 
a decree for costs, and, in execution of 
that decree, the property, which is the 
subject-matter of dispute, was purchased 
by the present defendants’ predecessor-in- 
title. In the year 1886 other mortgages 
wereexecuted of this property and ultim- 
ately, without stating the details of the 
litigation, the predecessor-in-title of the 
plaintifis obtained a mortgege decree and 
purchased the property in dispute in that 
mortgage decree on 12th December, 1908. 
in March of 1912 the sale was confirmed. 
On 2:nd January 1915 they took out a writ 
of delivery of possession, and it is stated, 
were given possession. In the course of 
this litigation this possession has been 
described as symbolical possessior. By 
that is meant, I presume, constructive 
possession. Butin the view that | take of 
the case it is quite irrelevant to discuss 
that matter. 

Now two facts are outstanding: one that 
the properiy which is the subject-matter of 
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this dispute was purchased by the defend- 
ants in a money decres: secondly the 
same property was purchased by the 
predecessor-in-title of the plaintifs in a 
mortgage decree. The result therefore is 
that the plaintiffs have a superior title to 
that of the defendanis. 

In 1927 this action was brought by the 
plaintiffs and has been disposed of hy the 
trial Court by coming to the conclusion 
that the action was barred by limitation. 

The learned District Judge dealt with 
the case as a case coming under Art. 142. 
He has stated in the course of his judgment 
that the plaintiffs obtained possession in 
1915, that they were subsequently dispos- 
sessed, and therefore when they brought 
their action in the year 1927 they were 
clearly in time, andin the result he has 
given the plaintiffs a decree. 

Now the conclusion at which the learn- 
ed District Judge has arrived was in my 
judgment, right, but Ido not altogether 
agree with the reasoning by which he has 
arrived at that decision. The action was 


. treated,as I have already stated, as an action 


under Art. 142. Whatever the evidence 
in the case may have been when the plaint 
in the action is analyzed, it is quite clear 
that the contention of the plaintiffs was not 
that they had got possession and had been 
subsequently dispossessed but that they 
failed to get poesession from the defendants. 
That was their complaint, 

It was suggested in the course of the argu- 
ment that Art 138, Limitation Act, applied. 
It was pointed out by my learned brother 
jn the course of the argument that Art. 
138 would appear toapply to acase in which 
a decree-holder having purchased a prop- 
erty had failed to take advantage of the 
procedure under the Oivil Procedure 
Oode for the purpose of obtaining possession 
when the judgment-debtor was in posses- 
sion, and in these circumstances he brings 
an action to obtain possession which he 
might have obtained under the Civil Pro- 
cedure Code had he been so minded. In 
my judgment thet article does not apply 
to a case of this character. The article 
therefore remaining is Art. 144. No 
authority need be quoted for the propcsition 
that in those circumstances it being a case 
under Art. 144, the conus was upon the 
defendants to show that they had gota 
title at the time of the action by adverse 
possession. 

Now theonly question therefore that 
really arises in this case is whether the 
adverse poseession ran from 12th December 
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1908, the date of the sale or March 1912 
when the sale was confirmed or 22nd 
January 1915 when the writof delivery 
was taken out by the plaintiffs. Quite clear- 
‘ly it was not on 12th December 1908 which 
was merely the date of the sale, confirma- 
tion of thesale having taken place three 
years later, as I have stated, in 1912. 
The real competition is between the date 
of the confirmation of the sale in 1912 
Ve the writ of delivery of possession in 

15. 

Now quite apart from authority, if seems 
to me clear thatin any sense of the word 
the titleof the defendants cannot be said 
to be adverse until sucha time arrived 
when the plaintiff attempted to enforce his 
rights under the sale. That clearly was in 
January 1915, Once having decided that 
point, the matter, inmy judgment, becomes 
clear and the only conclusion at which I 
can arrive is that the learned District 
Judge was right in saying that the plaintiffs 
were within time when they brought their 
‘action in 1927. Iam of opinion, therefore, 
that the appeal should be dismissed with 
costs. 

Mohammad Noor, J.—I agree that 
the appeal should be dismissed with costs. 
It is unnecessary to go into any details of 
the facts of the case -which sre very 
simple, 

The plaintiffs sued for recovery of pos- 
session of the property in dispute basing 
their titleon apurchase atan auction sale 
held in execution of a mortgage decree. 
The dates of various events leading to the 
sale and subsequently to the delivery of pos- 
session are rather important. 

The mortgage decree, in execution of 
which the sale relied upon by the plaint- 
‘iffs was held, was passed on 29th March 1888, 
‘and aftera somewhat prolonged litigation 
it was confirmed by the High Court in 
1903. The sala in execution thereof took 
place on 12th November 1908 and confirmed 
on 9th March 1912, the writ of delivery of 
possession was served on;2lst January, 1415, 
In the meantimethe predecessor-in-interest 
of the defendants purchased this very prop- 
erty in execution ofa simple money dec- 
ree. The circumstances under which that 
decree was obtained have been described 
‘in the judgment of the Oourts below and 
itis unnecessary for me to refer to them, 
It is sufficient to say that the court of first 
instance has held that the {decree was a 
simple money decree and that finding was 
not challenged before the lower Appellate 
Court nor before us. Therefore the question 
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involved in this appeal resolves itself into 
a conflict “between the two sales, one held 


-in execution of a mortgage: decree and 


another in execution of a simple money 
decree. The sale relied upon by the 
defendants took place in the year 1880 
about two years after the mortgage decree 
was passed, 

The learned Advocate for the appellant 
in ordinary circum- 


the suit, the plaintiff's title being obviously 
a paramount one. But he contends that 
the suit was barred by limitation as it was 
than 12 years after the 
purchase, His main contention is that 
during the entire period, that is, since the 
purchase of the plaintif up till the 
institution of the suit, the possession of 
the defendant was adverse to the plaintiff, 

The first thing which -we have to decide 
is as to which article -of the Limitation 
Act applies to this case. It is obvious that 
Art. 138 shas no application. That article 
applies to asuit instituted by an auction- 
purchaser against a judgment-debtor. In 
my judgment it applies to a case in which 
there has been no delivery of possession 
py the executing Court as contemplated 
by O. XXI, rr. 95 or 96, Oivil Procedure 
Code. The article,to my mind, which 
obviously applies to this case is Art. 144, 
as thie is a guit for possession of immovaole 
property or any interest therein not other- 
wise provided for in the Act. The period 
commences to run from the time when 
the possession of the defendant became 
adverse to the plaintiff. It is clear that no 
other article of the Limitation Act applies 
to such a suit and therefore of necessity 
the article thatis applicable is Art. 144, 
Having come to this conclusion we have 
to see when the possession of the defendant 
became adverse. Was it when the plaintiffs 
purchased the property, or when the sale 
was confirmed,or was it when they went 
to take possession of the property armed 
with the writ issued by the court ? 

The learned Advocate has contended that 
as the possession directed by the court to 
be given to the auction-purchaser was only 
a symbolical one, henot being 8 party to 
the execution proceedings is not bound by 
that delivery of possession and that such 
adelivery of possession did not give a 
fresh atart of limitation to the plaintiff, 

The learned District Judge has noted 
conflict of decisions on account of a some- 
what loose usa of the expression “syinbo- 


-lical possession” which he calls a horrid 
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and meaningless phrase. No doubt con- 
fusions have arisen on account of the 
misunderstanding of the words “symbolical” 
and “actual” possession,- words not used 
in the Civil Procedure Code. The confusion 
is not however due to these words being 
used in judicial decisions but on account 
of their mic-appreciation and mis-application 
The Civil Procedure Oode prescribes two 
modes of delivery of possession based 
upon the nature of the property concerned. 
The Code does not prescribe that in respect 
ofa particular property there can be two 
modes of giving possession, either to a 
decree-holder or to an auction-purchaser, 
one “symbolical” and the other “actual.” 
The relevant rules for an auction purchaser 
are rr, $5 and 16, O. XXI, Civil Proce- 
dure Uode, corresponding to es. 318 and 
319 of the old Code. Similar provision for 
giving possession to the decree-holder is 
contained in rr. 35 and 35. These rules 
prescribe thatif the property is in the 
occupation of the judgment-debtor or ot 
some one on bis behalf ete., etc., the 
possession shall be given if necessary by 
removing the judgment-debtor, etc., and 
placing the decree-holder or the auction- 
purchsserin occupation of the same. On 
the other hand if the property is of such 
a nature that the judgment-debtor cannot 
be in actual occupation of it as for instance, 
property in the possession of a tenant, the 
only mode of giving poseession is by pro- 
claming on the spot that the yozseesion has 
been given to the decree-holder or auc:ion- 
purchaser. 

In someof the decisions of various High 
Courts the one mode of possession has been 
‘called “actual” and the other “symbolical.” 
None of the cases lay down that there is 
such a thing as actual or symbolical 
delivery of possession irrespective of the 
nature of the property to be delivered, 
When it is said that symbolical possession 
is not binding upon 8 third party but actual 
possession ig, it is only meant that when 
a decrec-Lo:der ir an auction-purchaser has 
been putin actual cccupation of the prop- 
erty everybody else has been ousted from 
it, and consequently dispossessed. This 
is en obvious fact and not a question of 
‘law, On the other hand if the court simply 
prcclaims that the decree-holder or auction- 
purchaser has been given possession but 
on account of the nature of the property 
they have not been placed in physical 
occupstion of tke property itself, such a 
delivery of p-rseesion can be binding only 
upon those who are parties to those pro- 
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ceedings or on those who claim through 
them. The difference, as I have said, is due 
tothe nature of the property and not on 
account of the difference in the nature of 
possession, The question will always 
be not what was the mode of delivery of 
pore oerin but who hasin fact been ousted 

y it. 

Nowin this case we have to see if the 
delivery of possession relied upon by the 
plaintiffs was of such a nature as to amount 
inthe eye of the law to ouster of the de: 
fendant from the property itself 

From the dates I have given in the earlier 
part of this judgment it will appear that 
the purchaser by the predecessor-in-interest 
of the defendants was after the passing of the 
decrees in the mortgage suit, and obviously 
the case is covered by the doctrine ofilis 
pendens, 

The complaint of the learned Advocate 
on behalf of the appellant that he was not 
a party to the mortgage suit has a simple 
answer. He could not have been a party 
toa suit which was finished before his 
purchase. I have already said that the 
decree was passed in 1888 and the pur- 
chase relied upon by the defendant was in 
the year 1890. Therefore his position is 
no better than that of the mortgagor; he 
obtained the right, title and interest of the 
mortgagor subsequent to the passing of 
the morigage decree and therefore was 
bound by the decree, the sale and the deli- 
very of possession. 

Now when once the court put the 
plaintiff's predecessor-in-interest in posses~ 
sion of the property and the defendant 
continued in possession of it in spite of 
this delivery of possession, it is then and 
then only that the possession of the 
defendant becomes adverse. The plaintif 
could not have gone and taken possession 
of the property either at the sale or even 
after the confirmation of it unless the 
court put him in possession and therefore 
in my opinion thé possession of the 
defendant was adverse from the date of 
‘the delivery of possession. Theview of 
law I have taken is supported by the deci- 
sion of Janaki Nath v. Baikantha Nath (1) 
and Haresit Golder v. Jaladar Biswas (2). 
No doubt 8 contrary view was taken in 
the case of Narain Dasv. Lalta Prasad (3). 
But with respect to the learned Judges 


(1) 70 Ind. Oas. sera I. R. 1922 Oal,176; 3680. L, 
25 


J. 140; 270. W N. 


(2) 121 Ind. Oas, 407; A, I. R. 1930 Cal. 15; 56 0 
1130; 33 O. W. N. 963; ind. Rul, (1930) Oal. 119. 
(3) 21 A, 269; (1899) A. W. N. 56. 
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of the Allahabad High Oourt, I am of 
opinion, if I may say so, that the Calcutta 
cases were correctly decided and should 
be followed. This being the case the svit 
was within time, 

N./A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Second Oivil Appeal No. 41 of 1931. 
August 3, 1932, 

Rankin, O. J., AND O. O. Gross, J. 
HIRA LAL MONDAL— APPELLANT 
versus 
BURMAH SHELL OIL STORAGE ano 
DISTRIBUTING Oo., or INDIA, Lip. 
RESPONDENT 

Workmen's Compensation Act (VIII of 1928), s. 10— 
“Notice in writing—Necessity of—Statement of cause 
injury—wW hether should be the same as in application 
before Commissioner. X 
“ Bection 10, Workmen’s Compensation Act, requires 
a notice in writing. The expression “notice shall 
state in ordinary language the cause of the injury”, in 
8.10, does not mean that the notice must state in 
language to the same effect as the subsequent docu- 


ment, namely, the application before the Commis- 
sioner. nie 
Second Oivil Appeal from an order 


of the Commissioner, Workmen's Oompeneas 
tion, Bengel, dated the 8:h November 
1930, 

Mr. Mohendra Kumar Ghose for Mr. Suraji 
Chunder Lahiri, for the Appellant. 

Messrs. Barwell and Sudhansu Sekhor 
Kar, for the Respondent. 

Rankin, C J,—This is an appeal by a 
workman from a decision of the Oommis- 

“sioner under the Workmen’s Oompensation 

Act in a casein which the workman claim- 
ed a lump sum exceeding Rs. 300 ascom- 
pensation for the injuries alleged to have 
been sustained by him on 7th February 
1930. It is clear enough that he went to 
the company’s doctor on the next day and 
it appears that on 21st April he wrote a 
letter to the company in which he said: 

“From 7th February last I am unable to work and 
could not attend owing to severe pain over the chest 
and heart. Ihad a hurt over the chest while 
I was boring rail; since then I am feeling this 
difficulty.” 

Then he goes on to ask that he may get 
his pay for the time during which he was 
absent and also thathe mey be permitted 
to retire with a gratuity. In the end 
the employing company, the Barmah Shell 
Company, refused to make any payment 
and the workman brought the case under 
‘the Workmen's Compensation Act on 6th 
August 1930, In his application before the 
Commissioner he stated the cause of his 
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injury somewhat differently without suc- 
ceeding in being very intelligible. Hesaid: 

“the cause ofthe injury was due toa fallfrom a 
height of. about 20 feet while making a hole in the 
garden inthe Filling Shade No.3 in Budge Budge 
Installation of the said company.” 


That collection of English words is not 
particularly clear, but I understand from 
the learned Advocate for the appellant that 
what it means is thathe was drilling a 
hole in a joist, that by some accident he was 
hit on the chest by or fell up against the 
tool he was using so as to render him un- 
conscious; at all events he slipped and fell 
down and in that way suffered an injury. 
The matter is by no means plain but it is 
important to observe that up to the present 
time it hss not been inquired into at all. 
What happened was that the*employers 
filed a written statement taking all the 
usual defences and three issues were fram- 
ed: (1) whether the applicant sustained 
any personal injury by accident ; (2) if s0, 
did he sustain the injury alleged ; and (3) 
wasthe statutory notice served. Under 6. 
10 of the Act the provision is that proceed- 
inga are not to be entertained : 

“unless notice of the accident has been given, 
inthe manner hereinafter provided, as soon as prac- 
ticable after the happening thereof and before the 
workman has voluntarily left the employment in which 
he was injured.” 

The Act however provides that: - 

“the Commissioner may admit and decide any claim 
notwithstanding that the notice has not been given 
in due time” as provided by the Act “if he is satis- 
fied that the failure so to give the notice was due to 
sufficient cause.” 


The section also provides that 
“the notice shall state in ordinary language the cause 
of the injury” 
and certain other particulare. Now when 
this matter came before the Commissioner 
he first of all decided to deal with issue 
No.3 first: “Was the statutory notice 
served ?” It was argued before him that 
notice had been given verbally the 
day after the accident, that is to say,on 
8th February to the company. The Oom- 
missioner cays that e. 10 requires a 
notice in writing. No doubt, so far the 
learned Oommissioner is right. He goes on 
to cay; 

“He says that the applicant having donethis sup- 
plemented it by a written notice on 21st April, which 
complies with all the provisions of the section. It 
does net however comply with the first provision, 
for it does not state the cause of the accident. This 
is givenin the application asu fall from 20 feet, 
but the appplicant has not been able to show that any 
notice of sucha fall was ever given to the em- 
ployer.” Kaim 

In my judgment, the decision is based 
upon an erroneous view. When the statute 
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says thatthe “notice shall state in ordi- 
nary language the cause of the injury” 
it does not mean that the notice must state 
in language to the same effect as the sub- 
sequent document namely the application 
before the Commissioner, It merely says 
that the thing is not to be deemed a proper 
notice if it does not state in ordinary langu- 
age the cause of the injury. In this case 
whoever has written the letter for this work- 
man has done his best to siete in his langu- 
age the cause of the injury ; but. he has 
mot done it very well; he has not 
done it in the same sort of language 
as is afterwards employed before the Oom- 
missioner. What he says is: “I had a 
hurt over the chest while I was boring 
' rail.” In my judgment, as a statement of 
the cause of the injury whether it is a very 
unsuccessful attempt or a good attempt has 
nothing to do with tbe point. The Uom- 
missioners idea that this notice of 21st 
April is not a notice within s. 10 is in my 
judgment erroneous, 


If there issomething suspiciously vague 
about it, that is a matter which is to be 
considered when the Commissioner comes 
to deal with the merits. The delay in 
giving this notice may be a matter of 
great importance. What the Commissioner 
had todecide was whether he would refuse 
to entertain this because of the absence of 
a written notice given indae time. The 
Oommissioner has not found that the notice 
of 2ist April was bad because it was not 
given “as soon as practicable after the hap- 
pening of the accident.” He has not found 
that ab all, In the same way he has not 
even purported to consider whether the 
failure was due to sufficient cause. It may 
very well be thatthis man having seen the 
company’s doctor and told him all about 
it had considerable excuse for thinking 
that it was better to wait before giving a 
formal notice tothe company. That matter 
has not been dealt with. The issues fram: 
ed in the case do not ‘show that the Com- 
missioner had appreciated that on the failure 
to prove a timeous notice in wriling he had 
other duties in the matter. f 


In my judgment, this matter must go 
back to the Commissioner. Is will be open 
tohim still to hold that the notice of 2lat 
April is bad not having been given “as 
soon as practicable after the happening 
of the accident.” Thstis a matter which 
is tobe inquired into upon evidence. Thè 
employers must pay the costs of this 
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We assess the hearing-fee at 
three gol2 mohurs. 
C. O. Ghose, J.—I agree. 


N. já. Case sent back. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 10 of 1930. 
May 2, 1932. 

King, J. 

Mahant PARSOTTAMANAND GIRI 
— PLAINTIFF —APPBLLANT 
Versus 

- MAYANAND GIRI AND oraERs— 
DEFENDANTS— RESPONDANTE., 

Court Fees Act (VII of 1870), s. ? (v)—Suit for pos- 
session of math properties—Court-fee payable—Value 
of temple to be excluded—Applicability of s.? (v). 

Section 7, cl. (v), Court Fees Act, is applicable to 
suits for possession of immovable property and no 
distinction is made between a suit for possession as a 
beneficial owner, and a suit for possession as a trustee 
or as the manager of a religious endowment. [p. 252, 
col, 1.] 

The plaintiff alleged that the defendant who was 
a mahant of a math, Lad lost his title to mahantship 
owing to his marriage, illegal transfers of properties 
and other wrongful acts and that the plaintiff had 
been duly elected mahant in his place, and he sued 
for possession of the properties attached to the math 
and those which had been transferred by the defen- 


oad, that court-fee was payable adļvalorem 
under e. 7, cl. (v) on the value of the properties of the 
math and that in calculating the value,the value of the 
temple itself should be excluded, as it had no market 
value Rajagopala Naidu v. Ramasubramania Ayyar 
(3), relied on, Thakuri v. Bramha Narain (1), distingu- 
ished. Girdhari Lal v. Ram Lal (2), Basawa Singh 
v. Sardarni Bhagwan (5), Sonachalav. Manika (6), 
Manni Lal v. Radhe Gopalji (7), Raghunath Ganesh 
v. Gangadhar Vikaji (8), In re Syed Mahammad 
Gouse (9), referred to. [p. 253, col. 2.] 

Mr, A, Sanyal, tor the Appellant. 

Mr. Gadadhar Prasid, for the Respondents, 

Judgment.—This is areference under 
s. 5 of the Oourt Fees Act. The 
plaintiff alleged that defendant No, 1 who 
was a Mahant of a math, had lost his title 
to Mahantship owing to his marriage, 
illegal tranefers of properties and other 
wrongful acts, and that the plaintiff had 
been duly elected as Mahant in his place. 
The plaintiff sued for possession as Mahant 
of the properties attached to the math, 
including the properties which had been 
unlawfully transferred. The suit was 
valued forthe purposes of jurisdiction at 
Rs, 2,30, 242 and for the purposes of the 
court-fee at Rs. 1, 59, 642 on waich a Couri- 
fee for Rs. 1,750 was paid. The plaintiffe 
psid a further court fee of Rs, 535 under a 
subsequent order ol the Oourt. 

The suit was partislly dismissed and the 
plaintif appeals, 
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He has valued his appeal at Re. 159, 842 
and has paid a court-fee of Rs. 10 only. 
He contends that it was by mistake that 
an ad valorem court-fee had been paid in 
the trial court and the proper court-fee 
would have been Rs. 10 in the trial court 
and the same in the Appellate Court. The 
appellants argument is that he is not 
claiming the property as a proprietor but 
isonly seeking possession as manager or 
Mahant. He is only asking for such pos. 
session as pertains to the office ofa 
Mahant, and the subject-matterin dispute 
is not capable of valuation, so a court-fee 
of Rs..10 only is payable under Art. 17 
%@l;, (vi)-of Schedule I. 

“Apart from authority it would seem that 

the suit is for possession of immovable 
property and that the court-fee should be 
governed bys 7 cl (v). This clause is ap- 
plicable to suits for possession of im- 
‘movable property and no distinction is 
made between a suit for possession as a 
beneficial: owner, and a suit for pos- 
session as atrustee or as the manager of 
a religious endowment. j 

The appellant has cited several rulings 
but none of them are directly applicable 
to the facts of this case. 

In Thakuri v. Bramha Narain (1) the suit 
was under 8 539 of the old Code of 
Oivil Procedure, which corresponds to 
s. 92 of the Oode of 1998 The 
plaintiff sued for a declaration that certain 
property was endowed property and for 
the appointment of himself as superinten- 
dent of the endowment and for an in- 
defendant to 


junction forbidding the 
interfere with his management. It was 
held that the relief regarding the ap- 


pointment of the plaintiff as superinten- 
dent of the religious endowment was go- 
verned by s. 17 cl. (vi) as it was not 
capable of valuation. This case is, distin- 
guishable because the plaintiff did not seek 
possession of the property. On the other 
hand, he did claim to be appointed as sup- 
erintendent whereas the plaintiffin this 
case alleges that he has already been ap- 
pointed as Mahant and seeks possession of 
the property. 

The case of Girdhari Lal v. Ram Lal (2) 
was also a suit under s. 539,The plain- 
tiffs claimed that new superintendents 

eshould be appointed for the management 
of the endowed property and that the 
property should be taken from the defen- 
dant and placed in the possession of the 
(1)19 A. 60; A. W. N. 1896 187. 
(2) 21 A. 200; A. W. N. 1899, 32, 
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new superintendents. Here, again, it was 
held that the court-fee was governed by 
8. 17 cl. (vi) butthe case is distin- 
guishable because the plaintiffs claimed 
nothing for themselves personally: they 
only asked that the trust property should 
be placed in the possession of the new 
superintendents whoever they might be, 
It was not contended that it was a suit for 
possession of trust property. 

In Rajagopala Naidu v. Ramasubramania 
Ayyar (3) the plaintiff prayed for a declara- 
tion that he was entitled to manage a 
temple and to appoint and remove the 
trustees and prayed for possession of the 
temple and the properties attached 
thereto. It was held thatthe temple had | 
no market value; so the suit, in so far as 
it wasa suit for the possession of the 
temple, was governed by Art. 17 el. 
(vi). It appears that the other properties 
which were attached to the temple, had 
been valued in the plaint and anad valorem 
court-fee had been paid. This case 
therefore cannot be said to be any 
authority in favour of the appellant. 
The suit was held to be a suit for pos- 
session of immovable property and an ad 
valorem court-fee was paid on the value 
ofthe property attached to the temple 
but it was held that the temple itself had 
no market value. The question referred 
to the Full Bench “whether ona claim by 
a trustee for possession of trust properties 
for the purpose of proper administration 
‘of that trust he will have to pay court- 
fee on the value of the trust property, or 
whether in that case he is only bound to 
pay the nominal amcunt of Rs. 10 or 
Rs 15", wss left undecided. 

In U. Pyinnya v. U. Dipa (4) the suit 
was by trustees for the possession of a 
Phongyi Kyaung which is a building for 
the residence of morks. ‘The court held 
thatsuch a building (like a Hindu temple), 
had no market valueand Art. 17 
cl. (vi) was applicable to the suit for 
poesession of such a building. The ruling 
in Rajagopala Naidu v. Ramasubramania 
Ayyar (3) was followed. In the present 
suit it 19 admitted that the properties 
attached to the math have a market value, 
The value of the temple itself should be 
excluded, on the strength of the rulings 
cited, but the properties attached to the 


3) 74 Ind. Oas. 198; 46 M. 782; (1923) M.W.N, 
550; 45 M L J. 274;18L. W. 326; 33 M. L.T. 21; A. 
I. R. 1924 Mad 19 (F. B.) 

(4) 118 Ind Oas. 609; A.I R. 1929 Rang. 134 pa 
372; 7 R. 245; Ind, Rul. (1929) Rang. 257. 
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temple have a market value, 
Madras ruling is an authority for 
holding that a court-fee should be paid 
on the valuation of such properties. 

Several rulings have also been cited by 
thestamp reporter in support of the con- 
tention that a court-fee should be paid 
ad valorem on the value of the property in 
suit. 

In Basawa Singh v. Sardarni Bhagwan 
17 Ind, Oas. 270 (5) the suit was 
for the removal of the manager of a relig- 
ious ‘institution. It was held by the 
Punjab Ohief Court that this was “rracti- 
cally asuit for poseession” of the endowed 
property and that a couré-fee should be paid 

“ ad valorem upon the value of the property. 
This ruling certainly supports the stamp 
reporter's contention. 

In Sonachala v. Manika (6) the euit was 
for the removal of the manager of a chari- 
table endowment and for the appointment 
of the plaintif es manager. The plaintiff 
did not claim possession of the property 
but it was held that the plaintiff was bouad 
to ask for possession and that a suit for 
Dosserpige of trust property fells under 
8, e 

Manni Lal v. Radhe Gopalji (1) and 
Raghunath Ganesh v. Gangadhar Vikaji (8) 
have also been cited but they are not 
directly in point. They were both suits 
for a declaration that the plaintiff is the 
lawful manager ofa religious endowment 
and foran injunction restraining the def- 
endant from interfering with the plaintiff's 
management. It was held that the court- 
fee was governed by s.7 cl. 4, sab- 
cl. (c) as the sait was for a declaration 
where consequential relief is prayed. 
Possession was not prayed for ia either of 
these suits, so the rulings have no direct 
bearing upon the point under considera- 
tion. 

In the case of In re Syed Mohammad 
Gouse, &8 Ind, Oas. 20¥ () the fac:s 
were very similar to those of tne case now 
in question. The suit was for a declara- 
tion that the plaintiff is the Sajjada Nishin 
of a Dargah and for, possession of its 
properties. It was argued in that case also 
thet the subject-matter in dispute was the 
tight of management of a religious endow- 


mn 17 Ind. Cas, 270; 181 P. W. R. 1912; 216 P. L. R. 


(6) 8 M. 516. 

(7) 87 Ind. Oas, 190; 47 A. 501 at page 502; 23 A. L. 
J. 344; Lu R. 6 A. 258 Oiv; A. I. R. 1925 All. 602, 

(8) 10 B. 60. 

(9) 88 Ind. Oas. 209; (1926) M. W. N. 252; 48 M. L. J. 
gT); 22 L. W, 163; A, R, 1925 Mad, 804. 
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ment and that such subject-matter is 
incapable of valuation. It was also argued 
that as the plaintiff wasouly suing for the 
trusteeship and hed beneficial or personal 
interest inthe properties, no ad valorem 
court-fee should be paid. Both these con- 
tentions were repelled and it was held 
that the court-fee was payable under e. 7 
cl. (v) I agree withthe learned Judge 
whodecided that case that the question 
whether the plaintiff has or has not apy 
beneficial interest in the properties does 
not make any difference as regards the 
court-fee payable by him. The Legislature 
lays down certain rules governing the court- 
fees payable on suits for possession of 
immovabls properties and I see no justi- 
fication for interpreting “possession” as 
meaning “possession as beneficial owner”, 

I hold that the court-fee is payable ad 
valorem under s. 7 cl (v) upon the 
value of the properties of the math. In 
calculating the valueof euch properties the 
temple itself should be left out of con- 
sideration as having no market value. 

N,/A, Appeal dismissed, 


BOMBAY HIGH COURT. 
First Oivil Appeal No. 338 of 1927 
and Appeals Nos, 339 and 422 of 1927. 
April 12, 1932. 

PATKAR AND BABLEE, JJ. 

BAI KESARBA AND oTHERS—APPBLLANTS 

versus 

SHIVSANGJI BHIMSANGJI THAKOR 

AND OTAEKS— RASPONDENTS, 

Hindu Law—Adoption—Impartible estate—Pri- 
mogeniture—Mother giving sole surviving member 
in adoption—Rights in natural  family—Extinction 
of—Daughter of adoptee born before adoption— 
Rights of—Mother adopting another person after 
giving her son in adoption— Adoption, if valid. 

Atalukdar died leaving his widow and ason P. 
The talukdari estate devolved on the son by the 
rule of primogeniture, The son also took the vanta 
Jands in British India and sold some of them to 
his mother and someto his wife. The mother 
subsequently gave P, in adoption to the Bhamaria 
Thakurate,and adopted A, The plaintif, the paternal 
uncle of P, claimed both the estate and the vanta 
lands : 

Held, (i) that the vanta lands were P's separate 
property and it was open to him to alienate them 
before his adoption; |p. 256, col. 1.] 

(ii) that by P's adoption he lost all his rights to his 
natural father’s property including the property that 
had vested before his adoption, Dattatrya Sakharam 
Deoli v. Govind Sambhaji Kulkarni (5), followed, Kal- 
gavda Tavanappa v. Somappa Tamangavda (12) and 
Manikbai Vishnudas v. Gokaldas Ramdas (13), 
relied on, Shyama Charan Chattopadhya v. Sri 
Charan Chattopadhya (4) and Mahableshwar v. 
Subramanya (6), distinguished, Sri Rajah Venkata 


. 254 
Narasimha Appa Row v. Sri Rajah Rangayya Appa 
Row (3), dissented from. [p. 260, col. 2.] 

(iii) that the impartible estate went to the plaintiff, 
being the next eldest mele heir according to the 
rule of primogeniture, Sakebgouda v. Basangouda 
20) and Konammal v, Annadana (21), relied on. 

. 264, col, 2.) 

1 (tv) that the adoption by the mother of A was invalid 
as she.could not divest the properties which had vested 
in others. Bhoobwn Moyee Debia v. Ram Kishore 
Acharj Chowdhury (23), Venkappa Bapu v. Jivajt 
Krishna (24), Bhimabat v. Tayappa Murarrao (25) 
and Amarendra Mansingh Bhramarbar Rai v. 
Banamali Singh (27), relied on. [p. 266, col, 


(v) that P's daughter who was born before P’s 
adoption, inherited the undisposed vanta lands. [p. 
267, col. 2.] 

In the Bombay Presidency im the case of adoption 
by a widow, other than the widow of the last male 
holder, two conditions necessary for its validity have 
tobe satisfied, first, she must not divest any other 


estate than her own, and, secondly, that even though ' 


she divests no other estate but her own, her power 
of adoption has not come to an end. Shivappa 
Rudrappa v. Rudrava Chanbasappa (32), referred 
to. [p. 267, col. 1.] 


First Appeal against the decision of the 


First Olass Subordinate Judge at Nediad, 


in Civil Suit No. 355 of 1918, 


FAOTS.—The first -talugdar of Ahima 
eatate, Himatsangji, died in 187 leaving 
two sons Ohandrasangji and Bhimsangji 
(the plaintiff). Chandrasangji who succeeded 
under the rule of primogeniture died in 
1892 leaving a widow Kesarba, 2nd de- 
fendant and a son Chhartasangji, let 
defendant, and the latter succeeded him, 
In 1915 Kesarba gave Chhatrasangji in 
adoption to the Bhamaria family after 
Obhatrasangji had sold some of the vanta 
lands to his mother Kesarbai and his 
wife Dolatba, (4th defendant), In 1917 
Kesarba adopted the 3rd defendant Man- 
sangji. In 1918 Bhimasangji instituted 
suit contending that Ohhatarsangji's rights 
in the Ahima estate were extinguished 
by his adoption and that consequently he 
(the plaintifi) was entitled to the Ahima 
estate and the vanta lands, 

_ Mr. G. N. Thakor (with him Mr. V. N. 
Chhatrapati), for the Appellants, 

Mr, M. R, Jayakar (with him Mr, H, V. 
Divatia), for Respondent No. 2, 

Messrs. M,H. Mehta and A. A. Adarkar, 
for Respondent No. 2. 

Patkar, J.—(After eiating the facts) 

In First Appeal No. 339 two pointsare 

e urged, first, that Chhatrasangji by his 
adoption tothe Bhamaria estate did not 
lose his interest in the Ahima estate 
and, secondly, that the plaintiff was estop- 
ped from claiming possession of the prop- 
erty on the ground that on the represen. 
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tation of the defendant, he did not make 
an adoption to himself before he was 
adopted in the Bhamria estate. 

in First Appeal No. 338 by defendants 
Nos. 2 and 3, it is contended that the 
adopied son must be considered never 
to have been born in bis natural family, 
tbat is, he is to be regarded as born in 
his adoptive family, and therefore, if it 
be held that defendant No. 1 by his ad- 
option forfeited all his rights of inherit- 
ance in the natural family, defendant 
No. 2, the . mother of defendant No. 1, 
had a right toadoptason to her husband 
on the ground that defendant No. | must 
be considered not to have been born in 
the natural family and to have been born ° 
in the adoptive family and that an ad- 
option has two aspects, one religious and 
the other secular, and the adoption of 
defendant No. 3 is valid. 

In First Appeal No. 422 it is contend- 
ed on behalf of the plaintif that the 
tanta lands are an appanage of the 
talukdarz properties and partake of ita 
impartible nature, and euccession to them 
is governed by the same principles as 
the impartible estate of the talukdari of 
Ahimsa, and therefore, the plaintiff is 
entitled not only to the talukdart estate 
but also tothe vanta lands. 

Three principal questions, therefore, 
arise in all the three appeals, (1) whether 
defendant No. 1 loses the right which 
was vested in him by inheritance to his 
natural father Ohandrasangji by reason of 
his adoption in the Bhamaria family; (2) 
whether the adoption of defendant No. 3 is 
valid ana (3) whether the vanta lands are im~ 
partible and incorporated with the impartible 
talukdari estate, and whether the plaint- 
iff is entitled to them by virtue of the 
rule of primogeniture. 

Before deciding the several ‘questions of 
law arising in the case it js necessary to 
arrive st conclusions cf fact arising in 
the case. The learned Subordinate Judge 
beld that the custom of primogeniture 
applied to the talukdari estate which 
consisted of the Udhad Jama lands, the 
house in para, 18 of the plaint, and the 
Giras end Kothli Santh Hake. The custom 
of lineal promogeniture with regard to 
these properties was not seriously contested 
in the lower Court. The custom is ad- 
mitted by the defendant's own witnesses, 


Obhatrasengji, defendant No. 1, Ex, 
200, Kesarba, Ex. 387, Anupram, Ex. 
193, Nathubava, Hx, 394, and 
Parabhashsnkar, Ex. . 399. I agred 
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with the finding of the lower Oourt that 
the rule of primogeniture applies to the 
talukdari estata consisting of the Udhad 
Jama lands, the house at Ahima and the 
Giras and Kothi Santh Hake, and that 
they are impartible. 

With regard to the vanta lands, it is 
contended on behalf of the plaintiff that 
they are incorporated with the impartible 
property of the Ahima estate. The Sanads 
of some of the vanta lands are in favour 
of Narsangji, the father of Himatsargji, 
Exs. 204 to 221 ranging from tbe 
year 1865 to 1870. it is urged that the 
vanta lands were incorporated in the 
impartible property on the grounds, firstly, 
that they were purchased out of the 
income of the talukdari estate; secondly, 
when the talukdari estate wes taken into 
management by the Talukdiri Settlement 
Officer, the ranta lands were also taken 
into management; thirdly, that the incomes 
of both kinds of properties were blended 
together; and, fourthiy, that they were 
treated in the same way in the revenue 
registers. On the otber hand, it is con- 
tended that the plaintiff must prove that 
the corpus of the vanta lands was in- 
corporated in the talukdari estate; secondly, 
even if the blending of the corpus was 
proved, it would not invest private lands 
of the nature of vanta lands with the 
character of the talukdari estate. 

It is not disputed that the vanta lands 
were acquired outoi the income of the 
impartible talukdari estate, and that when 
the talukdari estate was taken by the 
Talukdari Settlement Officer for manage- 
ment the vanta lands were also teken 
into management. 

The Ahima estate was taken into manage- 
ment by the Talukdari Settlement Officer 
on two occasionr, once during the time 
of Himatsangji from 1884 to 1894, and, 
secondly, from 1899 to 1907. The firat 
management was not under the Gujrat 
Talukdars’ Act, VI of 1888, but was taken 
under ss. 4 and 5 of the Broach and 
Kaira Incumbered Estates Act, XXI of 
1881, and the second management was 
on account of the minority of Chhatra- 
sangil. 

In Srimati Rani Parbati Kumari Debi 
vy. Jagadis Chunder Dhabal (1), where four 
mouzas were bought by the Court of 
Wards with the savings of the impartible 
estate while it was in their management 


(1) 29 LA. 82; 4 Bom. L.R. 365; 


29 0.433; 6 
O. W. N. 490; 8 Sar, 205 (P, O.). 
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- and the collection was made by the same 


persons, it waa held that they formed 
part of the self-acquired estate and no 
intention to incorporate them with the 
ancestral estate was proved. At page 98* 
it was observed :— 

_“All that the respondents can point to as indica- 
ting Purna’s intention to deal with them as part 
of the Raj is that the rents were collected by the 
same servant, and the collection papers kept 
with the papers of the Raj. Their Lordships 
do not find in these meagre facts adequate 
grounds for holding that the Raja intended toin- 
corporate the four mouzahs with the ancestral estate 
for the purposes of his succession.” 


In Jagadamba Kumuriv, Narain Singh (2), 
where the deceased holder of an impartible 
estate had applied the savings out of the 
income to purchasing immovable proper- 
tiss and making loans, the rents and in- 
terest being received by the manager of 
the estate and treated in his books as part 
of the income of the estate, it was held 
that the property so acquired had not be- 
come part of the impartible estate but re- 
mained the separate property of the deceas- 
ed holder, The principle applicable to 
ordinary joint family estate that self- acquir- 
ed moneys are to be regarded as joint pro- 
perty if mixed with the moneys of the joint 
family does not necessarily apply to the 
property acquired by a holder of imparti- 
ble estate out of the income. The income 
of an ancestral impartible estate is not 
affected by its origin but is absolute pro- 
perty of the holder of the estate. 

It appears from Anderson's Land Revenue 
Manual, 1921 Edition, page 3, that talukdaré 
vanta lands summarily settled as personal 
inam under Act VII of 1863 are no longer 
treated as talukdart estate. Assuming, 
however, that such vanta lands, which are 
lands situate in Government villages, could 
be incorporated with talukdari estate, the 
evidence in this case fails to establish that 
there was such incorporation. On the other 
hand, in the plaintifi’s application, Ex. 191, 
and in the plaint and in his deposition 
differentiation is made between the two 
kinds of properties. Anupram says that 
there are no vanta lands belonging to the 
Ahima estate. Iam not, therefore, satisfied 
on the evidence that there was any blend- 
ing of the corpus of the vanta lands with 
the Ahima talukdari estate even though 
they may have been acquired out of thg 


(2) 77 Ind. Gas. 1041; 50 I,A. 1; 25 Bom. L. R 
676; A. I. R. 1923 P. O. 59; 44 M. L.J. 503; 37 0. 
L. J. 287; 32M. L. T. 157; 4 P. L. T. 819; 
2 Pat, 319; 18 L. W. 555,28 O. W.N. 98; (1923) 
M. W. N. 460 (P.O). 

*Page of 29 1, A-| Ed]. 
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income of the talukdari estate. Secticn 31 
of the Gujarat Talukdars' Act, VI of 1888, 
would not, therefore, in my opinion, apply 
to the zanta lands in schedules B to H. It 
is not, therefore, established on the evi- 
dence that the vanta lands. are impartible 
and inalienable, They belonged as the 
separate. property to defendant No. 1 
Ohhatrasangji and could be alienated by 
him as the sole surviving member of the 
joint family. 

The plaintiff has nowhere contended that 


he was entitled to this property by survi-. 


vorship, In the plaint heclaimed the pro- 
perty as the next heir after the adoption of 
defendant No. 1 in the Bhamaria family, 
He nowhere alleged that he was a member 
of the joint family and entitled to any of 
the property in suit by survivorship, In 
Exs. 190, 191, and 192 the plaintiff has put 
forth his claim ss heir. No issue was 
raised in the lower Ocurt on the question 
of the joint character of the property in 
suit. In First Appeal No. 422 filed by the 
plaintiff, defendant No 5, the daughter of 
Obhatrasangji, born before his adoption, 
who would be the heir to the vanta lande not 
alienated by defendant No. 1 before his 
adoption, was made a party to the appeal 
but died during the pendency of the 
appeal, and her heirs are not brought on 
the- record and the appeal would, there- 
fore, abate as against her. 

“It is unnecessary to go into the question 
as to whether the sale-deeds passed by 


defendant No. 1 in favour-of his mother and. 


wife, defendants Nos. 2 and 4, are supported 
by consideration. If the properties are 
inalienable, the plaintiff. is entitled to 
succeed whether the sale-deeds are 
supported by consideration or not. If, on 
the other hand, the properties are alienable, 
. defendant No 1 had a right to. give the 
lands by way of gift to his mother and 
wife before his adoption, and the question 
whether the cale-deeds, Exs. 228 to 231, are 
supported by consideration does not prc- 
perly arise in the case. As the sole eurviv- 


ing member of the joint family defendant _ 


No. 1 was entitled to sell the’ properties or 
make a gift of them before his adoption end 
before a son was born to him in his natural 
family before his adoption. - 

I think, therefore, that the view taken 
by the: lower Court that the rule. of 
primogeniture applies with regard to the 
properties belonging. to the talukda7i of 
Ahimsa, the house in puit and the Giras and 
KothiSanth.Haks -is correct. I aleo agree 
withthe view of the lower Court that the 
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vanta lands were the separate property of. 
defendant No. 1 and could be alienated’ | 
by him by sale or by gift before hie adop- 

tion. It is not proved in the case that the 
plaintiff is a member of the joint family of 
which defendant No, 1 was the last sole . 
surviving member. It was never alleged 
by the plaintiff that the family was joint 
and that he was entitled to any of the 
properties in enit by survivorship, His 
sole contention was based on the ground 
that he was entitled to succeed as hsiron 
the adoption of defendant No. 1. The 
question as to whether there was a parti- 
tion between the plaintiff and defendant - 
No. 1 was not raised and decided. in the 
lower Oorrt, it appears that in the Record 
of Rights some of the lands gre shown. 
to have gone to the .plaintiff by parti- 
tion among the brothers and the plaintiff 


in his cross-examination. admitted 
that he had gone. to the talati when. 
the Record of Rights was pre- 


pared, and that he separated about five 
days after the Barma, that is, the twelfth 
day ceremony of his father. It is rot, thera- 

fore, necessary on the `pleadings and the 
evidence in the case to go into the question 

as io whether there was a partition 
between the plaintiff and defendant No. 1. 

The case proceeded in the lower Oourt on 

the assumptions that there was a partition 
between the plaintiff and defendant No. 1, 
and defendant No.1 was in possession of ' 
the property as the sole surviving member 

of the joint family consisting of his father 

plaintiff claimed to 

succeed to the property as heiron the. 
adoption of defendant No. 1, and not by 

right of survivorship. 

The next questions for consideration are 
whether defendant. No. 1, Obhatrasangji, 
lost all his rights in his natural family 
including the estate vested in him as the 
sole surviving member of the joint family, 
and whether the adoption of defendant No, 
3 by defendant No 2 subsequent to the 
adoption of defendant No. tin the Bhamaria 
family is valid. 

It is contended by Mr, Ooyjace that 
Obhatrassngji was not divested of the 
property which was vested in him by 
virtue. of his adoption into the Bhamaria 
family, and he relied strongly on the 
decision in the case of Sri Rajah Venkata 
Narasimha Appa Row Sri Rajah Rangayya 
Appa Row (3), which has considered the 
texts bearing on the point, and also on the 
decision of the Oaleutta High Oourt in 

(3) 29 M, 487; 16 M, L, J, 178; 
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Shyamacharan Chattopadhya v. Sri- 
charan Chattopadhya (4). He further 


contended that the decision in Dattatraya 
Sakharam Deolt v. Govind: Sambhaji 
Kulkarni (5) proceeded largely on 
the -fundamental idea underlying 
an adoption though there was no 
provision in the texts as to divesting an 
estate once vested, and contended that the 
decision in the case of Mahableshwar 
v. Subramanya (6), whera it was held that 
when an adopted scn came toe partion 
with his father and brother such property 
remained with him after the adoption 
was inconsistent with Dattatraya’s case (5), 

Mr. Thakor appearing on behalf of 


` defendant No. 3 contended that if defendant 


No. 1 be considered to have forfeited the 
estate which was vested in him before his 
adoption, it can only be on the theory that 
he was never born in his natural family 
but was born in the adoptive family, and 
reliance was placed on the decision in the 
case of Ramchandra v. Manubai (7), and he 
urged that on the adoption of defendant 
No.1, he ‘and his wife went iato the 
adoptive family and must be considered 
to have been civilly dead, and as defend- 
ant No. 1 must be considered to have 
never been born in the natural family, 
the adoption of defendant No. 3 by defend- 
ant No. 2 was valid. 
` Thereis a conflict of opinion on the 
first point under consideration between 
the Madras and the Calcutta High Courts 
on the one hand as reflected in the deci- 
sions in Sre Raja Venkata Narasimha 
Appa Row v. Sri Rajah Rangayya Appa 
Row (3) and Shyamacharan Chattopadh 
v. Sricharan Chaitopadhya (4) and the 
decision of the Bombay High Oourt in Dat- 
tatraya Sakharam Deoli v. Govind 
Sambhaji Kulkarni (5)on the other. 
There are subsequent decisions of 
the Bombay High Oourt in which 
the reasoning appearsto be not quite 
consistent withithe reasoning in Dattatraya 
Sakharam Deoli v. Govind Sambhaji Kul- 
karni (5). 

I propose to deal with the texts bearing 
on the quesiion and deal with tho decided 
cases later on, The- controversy ranges 


(4) 120 Ind. Cas. 157; 56 O. 1135; 49 O. L. J. 298; 
33 0. W. N. 553; A. I. R. 1929 Oal. 337; Ind. Rul. 


(1930) Cal. 13. 
(5) 34 Ind. Gas. 423; 40 B. 429; 18 Bom. L. R. 
58. í ‘ 


` (6) 72 Ind. Oas. 309; 47B. 542; 25 Bom.L. R. 


274; A. L R. 1923 Bom, 297, 
A 52 Ind, Cas. 695; 43 B. 774,21 Bom. L, R, 
716. ; 


142-33 & 34 
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round the text of Manu, Ohapter IX, v, 142, 
which is as follows :— 

Gotra rikthe janayituh na haret datrimah 
sutah 

Gotra rikthanugah pindo vyapaitt dadatah 
swadha 

its translation in Vol. XXV of the Sacred 
Books of the East, at page 355, is as 
follows:— | 

“An adopted son shall never take the family 
(name) and the estate of his natural father; the fun- 
eral cake follows the family (name) and the estate, 
the funeral) offerings of him who gives {his son in 
adoption) cease (as far as that son is concerned).” 

ln some editions the words haret and 
kwachit are used, whereas in others the 
words used ara bkajet and sutah re- 
spectively. Golapchandra Sarkar Sastri in 
his Hindu Law translates the word haret 
(i. e., take), as “take away” and noi “take” 
as in the Sacred Books of the East, or 
“glaim” in Stokes’ Hindu Law, p. 65. If 
Sarkar’s translation is accepted as correct, 
it would clearly follow that an adopted 
son would not take away with him the gotra 
and the riktha, (i. e„ wealth) of the pro- 
genitor. The pind (1. e, oblation offered to 
the deceased ancestor) is follower of the 
gotra and riktha, and therefore the swadha 
(i. e, funeral offering) goes away absolutely 
from the giver (of the son in adoption). 

Itis contended, on tne other hard, that 
the word haret (4. e., take) -does not mean 
“take away” but means “claim”, and applies 
to the state of things which would arise 
-after the adoption, and that-the property 
which is vested in the sole surviving 
member of a joint family is not divested 
by the adoption. lt is common ground 
that when the natural father gives his 
son in adoption in another family, the 
interest which the son has vested in him 
by birth is lost to him on adoption into 
another family. It is also common ground 
that if a peraon is possessed of self-acquired 
property at the time of his adoption, his 
rightto that property is not in any way 
affected by the adoption and he continues 
to bethe owner of the — self-acquired 
property even siter his adoption, Similarly, 
property inherited from his maternal 
grandfather in his natural family is taken 
away by him after his adoption. The 
controversy arises when a son is givenin 
adoption by the mother after the father’s 
death as regarda the rikiha or the estate 
or the wealth of his natural father which 
is vasted in him as the sole surviving 
member of the family, and the question 
is whether he keeps itin his natural 
family or whether he takes it with him in 
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his adoptive family: I am prepared to 
eecept the mesning of the word haret as 
not “tske away” but merely “iake”. 

The text of Manu bas been commented 
on by several commentatore. .The Datiaka 
Mimanes, after stating ike rule of Manu 
in Ohapter 1X, v. 142, e¿plains it as follows 
in £. 1], pl, 7 and 8 (Stokcs’ Hindu Law, 
page 599) :— 

“7. The son given must never claim his natural 
father's family and estate. Thus, ‘the obsequies'— 
that is, the funeral repast [which would have been] 
performed by the son-given fails of him who has 
given awayhisson.” . 

“8, The author of the Chandrika thus explains, 
‘By thisit is declared that by the act alone, creating 
the filial relation, the property of the son-given in 
the estate ofjhis adopter is established, and connection 
to him as belonging to the same family ensues: But 
through extinction of the filial relation from the mere 
gift, the property of the son-given in the estate of the 
giver is extinguished; and connection to the family 
of the giver is annulled,” 

In Dattaka Obandrike, e. 11, pl. 18 and 
19, after reciting the verse of Manu 
referred to above, pl. 19 states as follows: 
(Stokes’ Hindu Law, page 640) :-— 

"It is declared by this, that through the extinction 
of his filial relation from gift alone, the property of 
the son given in the estate of the giver ceases ; and his 
relation to the family of that person is annulled.” 
` It would therefore, appear from these 
commentaries that the adopted son's rights 
cease dnd become extinguished by adop- 
tion. 

Vyavahara Mayukha commenting on the 

verse of Manu says in Ohapter IV, s. $, 
pl. »2 and 23, as follows :— 
4 22. Even so by the terms, Gotra (family), pinda 
(funeral oblation),7iktha (heritage), and swadha (Srad- 
dha etc), are to be understood all the acts connected 
with the pinda or the funeral oblation due to the 
natural father; and their cessation is pronounced.” 

“23. From this also follows (as a matter of course) 
the cessation of family connexion withthe uterine 
brother. and the father’s brother and the rest. 
Therefore the son begotten by the simple adopted 
son should likwise perform his father’s Sapinda- 
karma and parvana Shraddha,and the like ceremonies 
in conjunction even with the (original) adopter. 
Similarly his son also," (See Gharpure’s trangalation 
page 82). 

Ir, therefore, appears that the view of the 
Vyavehara Mayukka isthat there- isa 
ceesation (nizritii) cf the gotra, pinda, 
riktha and swadha,and their cessation 
is pronounced, Itis clear from the Dattaka 
chandiika and Dattaka Mimansa that the 
property of the son-given in the estate of 
ihe giver ceacesor is extinguished, and 
relation tothe femily of that pereon ceaseg. 
Atis alco clear from Vyavahais Mayukba 
that the riktha (inheritance) in the father’s 
family ceases and the cessation is pro- 
novnced, and therelis not only the cessa- 


tion of the gotra (family neme), riktha 
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(wealth of his natural father), pinda (funeral 
oblation) and swadha (shraddha, etc), but 
sleo of the connection with the naturel 
family, i. e. brothers and uncle. This 
poiticn of tha. Vyvahara Mayvkha is 
referred to in considering the effest of 
diyamushyayana adoption in the caseo 
Laxmipatirao v. Venkatesh (è), a WÉ 
Tt appears from the commentaries that if 
the wpanayana (thread ceremony) is 
performed in the natural family, it is not 
annulled on account of the adoption, 
Similarly, the natural tie, so far as the 
prohibition of marriage is concerned, is 
not annulled and the natural relationship 
is recognised for the purpose of prohibiting 
marriages within the sapinda relationship 
in the natural family. in other respects 
there is entire ceseation of connection with 
his natural family. The verse of Manu 
refers not only to the riktha (heritage)of the 
natural father but also to the gotra (family 
name) of the natural father. Itis quite clear. 
that the gotra of the natural father is vested 
in the son by his birth. The gotra Bo vested 
in the son ceases after the son is given in 
adoption. It is difficult to understand why 
the .riktha, which is spoken ofin the same’ 
manner as gotra in the verse, should not: 
cease by the enitre cessation of connection’ 
with the natural family. The gotra (family 
name) and riktha (the estate) are inextri- 
cably joined together in a dvandwa come 
pound, and it would follow logically as, 
wellas grammatically that the adopted 
son must Icse both together and cannot, 
lose the former and keep the latter. | 
It is unnecessary to. discuss the rule of 
Mimansa and consider whether the argu: 
ment on behalf of the appellant doesnot in- 
volve the fault or objection of vidkivai- 
shamya, i. e., variableness in the precept 
or inconsistency of legal rules referred to in 
Mitekshara, Ohapter, II, s 1, pl. 
33 and ‘34 (QGharpure’s translation, 
pages 241 and 742), inasmuch as it is 
argued that the adopted son takes the 
riktha (heritage) of his father if the latter 
dies before adoption but not if he dies 
after adoption, Though it is not clearly 
stated that the wealthor the riktha of 
his natural father is divested by adop- 
tiop, it is clear from the text and the 
commentaries that the gotra (i.e, family 
name) and the riktha (ìi. e. heritage). of 
the natural father cease by the very act 
of adoption on account of the entire 


(8) 38 Ind, Oas, 552; 41B.315 at p; 330; 19 Bom, 
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cessation of connection with the natural 
family. 

It will be convenient now to deal with 
the decided cases. 
Narasimha Appa Row v. Rajah Rangayya 
Appa Row (3) it was held that the adop- 
tion into another family of the only 
surviving member: of. a joint family in 
whom the family estate has vested solely 
and absolutely does not in law operate to 
divest him of his rights in such estate. 
Reference is made in the judgment in 
that case to the text of Manu and 
the Dattaka Chandrika and the Dattaka 
Mimansa, but the’ passages relating to the 
cessation of the property ofthe son given in 
the estate of the giver are not given effect 
to, and the passage, which I have referred 
to, in the Vyavanara Mayukha, which is 
an authority in the Bombay Presidency, 
has not been referred to. The commentaries 
speak of the cessation of the rights of 
the son which must relate to those acquired 
before adoption and not rights „of 
inheritance after adoption, There must 
be acquisition of rights before their 
cessation; in other words, the rights cannot 
cease unless they have already been acquir- 
ed. With regard to rights to the estate 
of the natural father accruing after adop- 
tion it is clear that they cannot be acquired 
because he ceases to be the soa after the 
adoption. Though the texts do not say 
that the adopted son is divested of the 
property which is absolutely his own at 
the time -of the adoption, the com~ 
mentaries contemplate the cessation of the 
rights of the son in the property of his 
natural father by the very act of adoption 
on account of the entire cessation of the 
connection with the natural family. The 
reference to Moniram Kolita v, Keri Koli- 
tani (9) is, in my opinion, not appropriate, 
for adoption is nota disability, but effects 
a severance of connection with the 
natural family and: the substitution of the 
adopted son into the adopter’s family. 


Reference then is made in the Madras 
decision to the conflicting views of Sarker 
in his Tagore Law Lectures on Adoption, 
1888, published in 1891, pages 389 and, 
340, and Sarkar’s Hindu Law, 2nd Edition, 
pages 119 and 120, Sarkar now in his 
Hindu Law, tth Hdition, has adhered to 
his later view (ses pages 244 to 246). He 
observes as follows :— 


(9) 50. 776; 51. A. 115;6 O. L. J. 322; 4 Sar, P 
O. 5.103; 3 Suth. P.O, J. 765; 4 Ind. dur. 363; 3 
Shome, L, R,198 (P, ©). , pee 
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“The commentators of Manu's Code and other 
commentators put the same meaning on the text of 
Manu indicating that the given son's existing rights 
become extinguished by adoption.” 

Farther, it ia observed that there is 
great danger in speaking of adoption as 
civil death and a re-birth and in attempting 
to enforce the consequences that might 
be supposed logically to flow from those 
Conceptions. It is no doubt true that it 
is dangerous to argue from analogies based 
on introduction of fictions and that in 
the realm of fiction it is difficult to arrive 
at logical conclusions. This is well 
illustrated by the remarks in a subsequent 
case to which I shall refer later oa. 

The decision of the Madras High Court 
is also based on the decision in Behari 
Lal Laha v. Kailas Chunder Laha (10) 
which isa case relating to the Dayabhaga 
school which is different from the Mitaksh- 
ara school under which a son takes an in- 
terest in ancestral property by birth. Under 
the Dayabhaga the son does not acquire 
by birth an interest in the paternal estate, 
but takes a vested interest on the death 
of the father. Under the Mitakshara the 
foundation of acoparcenary is first laid 
on the birth of a son. According to 
Dayabhega Law there is no coparcenary 
between the father and his .sons, It is 
only on his death leaving two or more 
male issues that coparcenary is brought 
into being, The essence of coparcenary 
under Mitakshara law is unity of owner- 
ship but under Dayabhaga law it is unity 
of possession. Under Mitakshara a co- 
parcener does not take a definite share 
in the coparcenary property whereas under 
the Dayabhaga Law he takes a delinite 
share which can be alienated by sale or 
mortgage or gift or will as separate pro- 
perty. A different view appears to have 
been taken in Birbhadra Rath v, Kalpataru 
Panda (li) which relates toa case under 
the Mitakshara Law. 

It is unnecessary to discuss at length 
the point dealt with by the Madras High 
Court that the estate once vested cannot 
be divested. lt is admitted, however, tha: 
if the natural father gives his son in 
adoption, the right which the natural son 
has vested in him by birth under the 
Mitakshara Law and which he can enforce 
by a partition suit is lost to him or 
might be said to be divested bye 
his adoption in another family. Simi- 
larly, the estate which a widow in- 
herits from her husband is divested by 

(10) 10. W, N. 121. 

(11) 1 O, L. J. 388 at pe 400, 
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taking a sonin adoption. It is no doubt 
true that the estate which a widow takes 
from her husband is not an absolute estate. 
The estate which is vested in another 
member of a joint family can be divested 
by adoption by a widow of another coparce- 
ner if she has an authority to adopt 
given by her husband. That would be 
another instance of divesting an estate 
once vested atleast partially. The effect 
of adoption is to extinguish the gotra 
(family name) and riktha (heritage) of his 
natural father, and the result of the com- 
mentaries on the text of Manu is that his 
interest ceases by reason of his entire 
cessation of his connection with his natural 


family -and his substitution in the adop- 
tive family. i 
In Kalgavda Tavanappa v. Somappa 


Tamangavda (12)it was held that when a 
married Hindu having a eon is given in 
adoption, theson does not like his father 
lose the gotra and rights of inheritance 
in the family of his birth end dces not 
acquire the gotra and a right of succession 
to the property of the family into which 
hisfather is adopted. At pege 68:* it ie 
observed as follows: — 

"The son,...begotten by an adopted Hindu before 
adoption, has vested rights in the ancestral property 
ofthe family of his birth. Rights of property once 
vested cannot betaken away except in the mode or 
modes prescribed by Hindu Law. They cease 
either by death, sale, gift, degradation, disqualifica- 
tion or by adoption.” , 

The text of Manu, Chapter IX, v. 142 is 
then discussed and at page 683* the result 
of adoption is stated to be the extinction 
in his case of the gotra (family) of his 
natural father and the rights of succession 
to his property. 

So faras this Presidency is concerned, 
the son born toa man before adoption 
romains in the natural family and does not 
go with his father in the adoptive family, 
Supposing A dies leaving ason B as the 
sole surviving member of the family and 
B inheritsthe wholeof the estate, it be- 
comes vested in him asthe sole surviving 
member of. the joint family, and ason Č 
is afterwards born to him. As soon as the 
son C is born to B, the estate, which is 
vested in him as the sole surviving member 
of the joint family, ceases to be the absolute 
property of B and becomes the joint family 


*property of B and his son C. and 
to that extent the estate which is 
vested in B ispartiaily divested of 


Pe 3 Ind. Cas. 809; 33 B. 669; 11 Bom, L. RÈ 
Ta A : 
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its absolute character., Supposing after 
the birth of C, the father B is given in 
adoption, the difficulty in” accepting the 
appellant's argument based on the Madras 
decicion will be realised in deciding the 
question whether the father would take 
with him in his adoptive family the whole 
of the estate once vested in him and 
subsequently turned into joint family pro- 
perty by the birth ofthe son C to him 
or whether he would take only halfof the 
prcperty, or none at all. Various other 
diftculties are likely to arise as regards 
the debts of the fatherand the rights of 
maintenance of the mother and the other 
widows in the family, It is no doubt true 
that before the birth or adoption of a son. 
the last surviving coparcener of a joint 
family can deal with his separate property 
in any way he likes and sell or give it 
away, and no dispute would in all proba- 
bility arise in the case of the adoption of a 
pereon who is the sole’ surviving member 
ofa joint family and has no other relations 
jiving who have a claim onthe property. 
In the present case: defendant No. 5, the 
daughter is alive and she would be entitl- 
ed to the vanta lands which were left 
undisposed of by Ohhatrasangji, defendant 
No.1, and the daughter would remain in 
the natural family and inherit the property 
not disposed of by defendant No. 1, 
according to the decision of this court in 
Manikbai Vishnudas v. Gokaldas Ramdas 
(13). ` i 
In Dattatraya Sakharam Decli v. Govind 
Sambhaji Kulkarni(5)it was held that under 
Hindu Law. when acon is given in adoption; 
he loses all the rights he may have acquired 
to the property of his natural father in- 
eluding the right to property which has 
become exclusively vested in him before 
the date of his adoption. This decision 
applies exactly to the facts of the present 
case. The Madras decisionin Sri Rajah 
Venkata Narasimha Appa Row v, Sri 
Rajah Rangayya Appa Row (3) was con- 
sidered ana dissented from, andthe text 
of Manu, Ohap. XI, v, 142, has been consid- 
ered as generally prohibitingtho taking 
by the adopted son and as not restricting 
the taking to that which would devolve on 
him after the adoption, and proceeds on the 
fundamental idea underlyingan adoption 
that the boy given in adoption gives up 
the natural family and everything connect- 
ed with the family and takes his plece in 
the adoptive family, as if he had been 


(13) 87 Ind. Cas. 816; 49 B, 520; 27 Bom.In R. 
414; A, L R. 1925 Bom, 363, i 
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born there, as far as possible. The de- 
cision has not been dissented from or over: 
ruled, and for the reasons which I have 
already given, Iam inclined to the view 
that the decision is correct on the merits. 


It is urged by Mr. Ooyajee that the de- 
cision in Mahableshwar v. Subramanya (6) 
where it was held. that a person does not, 
on his adoption, lose the share which he 
has already obtained on partition from his 
natural father and brothers in his family 
of birth, is inconsistent with the decision 
in Dattatraya Sakharam Deoli v. Govind 
Sambhaji Kulkarni (5). It appears that 
Macleod, O., J., referred to the case of Sri 
Rajah Venkata Narasimha Appa Raw v, 
Sri Rajah Rangayya Appa Row (8) and has 
approved of the decision arrived at therein, 
though it was dissented from in Dattatraya 
Sakharam Deoli v, Govind Sambhaji 
Kulkarni (5), The reasoning appears to be 
that the property which has been obtained 
by partition is similar to the property pos- 
sessed by the son as the sole surviving 
member of the joint family from the point 
of view of absolute estate and the 
right of disposition possessed by the son, 
but it is said that the origin of the title is 
different in the two cases, In the case of 
property obtained by partition it ceases to be 
the property of the father. In the other case 
of property inherited bythe son and possesz= 
ed by him as sole surviving member of the 
family, the orgin of title is different as 
nothing is done to put an end to the joint 
family, asin thecase of partition and the 
property dors not cease to be properly of 
the father. But even the properly obtained 
by tartition doas not cease to be ancestral 
property, aod as soon as 8 son ia subse- 
quently born, the property though forthe 
time being is separate property becomes 
joint family property with all its incidents, 


It appears that the case of Dattatraya 
Sakharam Deoli-v. Govind Sambhaji Kul: 
karni-(5) is distinguished on the ground 
thab in ‘the case of a partition the sons do 
-not take their share as the estate of their 
natural father, and. therefore, the text of 
Manu has no application. The case of 
Dattatraya Sakharam Deoli v, Govind Sam- 
bhaji Kulkarni.(5) isnot doubted or dissent- 
ed from in Mahableshwar v. Subiamanya 
(6). We are not concerned ig- the present 
case with the- property which a son has 
obtained by partition but with property 
which has been vested in the son as the 
sole surviving {member of the family, and 
the decision in Dattatraya “Sakharam Deolt 
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v, Govind Sambhaji Kulkarni (5) clearly 
applies fo.the present case, Itis unneces- 
sary to go into the question as to whether 
the decision in Mahableshwar v. Subramanya, 
(6) can be supported on the ground that’ 
in Manu's text the adopted son loses the 
riktha and the gotra ofthis father, whereas 
the property which has been obtained by 
partition is not the riktha of his father, 
and that there is distinction between the 
mode of acquisition of property by riktha 
(heritage) and the mode of acquisition of 
property by samvibhaga (partition), accord- 
ing to the text of Gautama, Ohap. X, 
verses 39 to 42, referred to in Mitakshara, 
Chap. I, 8. 1, pl. 8 and 13. Riktha (heritage), 
according to the Mitakshara, is an unob- 
structed heritage, whereas partition. 
(samvibhaga) is an heritage subject to 
obstruction. The question has been dis- 
cussed in Bai Parson v. Bai Somli (14), 

In Shyama Charan Chattopadhya 
v, Sricharan Chottopadya (4) it was 
held that under the Bengal School of 
Hindu Law, au heir, who has inherited any 
property from the family of his birth,is not 
subsequently divested of it on his being 
adopted by another person. The judgment 
proceeds on the Dayabhaga System of 
Hindu Law by which the. son on the death 
of his father obtains an sb3olute right to 
his share in the proparty of his father, and 
can be distinguished on that ground. . 

There are two other cases cited in the 
course of the argument with whish I might 
deal now. The first is ths decision in the 
case of Ramchandra v. Manubhai (7), whera 
it was held by Scott, O. Jo and Hayward, J., 
that an adopted son isto be treated as hav- 
ing been from his birth in the fanily of 
his adoptive father, and, therefore, he can- 
not for any purpose be regarded a3 having 
existed so as to acquire a vested interest 
io the property of his natural father. This 
case is strongly relied on by Mr. Thakor. 
Io support of the validity of the adoption 
of defendant No, 3 to which I shall refer 
later on. ‘The fiction of civil death in the 
natural family and new birth in the adoptive 
family has been extended both ways to the 
extent that the adopted son is to be treated 
as having been born from his birth in the 
adoptive family and as having never been 
in his natural family. Such an extension 
of the fiction of civil death and birth in® 
another family is not warranted on any 
view of the texts or the decisions on the 
point. I shall deal with this point later on. 


A (14) 15 Ind, Oas. 774; 36 B 424; 14 Bom. D. R, 
00. 
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In that case Ramdas had a daughter born 
before his adoption, and after his adoption 
the question arose whether he could exe- 
cute the decree-obtained by his natural 
father Narsidas and the decision wes that 
he ‘could not excute the decree on the 
extension of the fiction referred to 
above, and an opinion was expressed 
that on adoption of Ramdas, the person 
entitled to execute the decree would be the 
heir of Narsidas, the father, as Remdas 
must be considered not to bave been born in 
the natural family. The same point 
came for consideration subsequently before 
the High Court ‘in Manikbai Vishnudas 
v, Gokaldas Ramdas (13), where it was 
held that the adoption of a married 
Hindu, the cole owner of ancestral property 
acquired by survivorship on the death of 
his father, does not deprive his daughter of 
her right of inheritance to that property. 
The fiction that Ramdas, the adopted son, 
must be considered notto have been born 
in the natural family was discarded by 
Macleod, C. J., and the heir on the adoption 
of Ramdas was held to be the daughter of 
Ramdas on:the ground that the heir was 
to be ascertained as if Ramdas were dead. 
The decision exactly applies to the facts of 
the present (case. Ohhatrasangji, defend- 
ant No. J, had a daughter born before his 
adoption. She would succeed tothe vanta 
lands, which were undisposed of by Oh- 
hatrasangji before his adoption. The im- 
partible property relating to the Ahima 
estate would go by right'of inheritance or 
survivorship to the plaintiff by the rule of 
primogeniture, but the ordinary property 
would go according to this decision to defen- 
dant No. 5, the daughter of Chbatrasangji 
born before his adoption. The decision is 
based on the previous decision of this Court 
in Kalgavda Tavanappa v. Somappa Taman- 
gavda (12), I agree with the conclusion 
arrived at on the ground that the right 
of Ramdas as the sole surviving member of 
the joint family ceased-on' the date of his 
‘adoption and the property would goto the 
‘heir of the last male owner, 7, e., Ramdas, 
‘and his daughter born beforethe adoption 
would get the property according to the 
‘decision in Kalgavda’s case (12). It is 
somewhat difficult to reconcile some of 
the remarksin the judgment in Manikbai 
Vishnudas v. Gokaldas Ramdas (13) with 
‘the previous decisions of this Gourt. It 
is observed that the adoption of Ramdas put 
an end to therights of inheritance in the 
same way as if he died, but it was quite 
unnecessary to add further the fiction, 
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“asif he had never been born in the 
family” adopted in Ramchandra v. Manubat 
(7). Macleod O. J., obzerved at page 320* 
that the fallacy in the decision of Ramchan- 
dra's case (7) layin failure to recognise 
that Ramdas had no right of inheritance 
in the property of Narsidas to lose as he 
had already acquired it by survivorship. 
and referred to Dattatraya’s case (5 
without any comment or disapproval 
though the right acquired by survivorship 
in the family of the naturalfather and pos- 
sessed by a son as such surviving member 
of a joint family was held to have been lost 
by his adoption in another family. [tis no 
doubt trueas observed in that judgment 
that once the realm of fiction is approached, 
the ordinary rules of logic cease to apply. 
The case of Mahableshwar v. Subramanya 
(6) is distinguished from the pravious case 
of Dattatraya Sakharam Deoli v, Govind 
Sambhaji Kulkarni(5) on the ground that tte 
property obtained by partition is not the 
estate of the natural father within the mean- 
ing of the textof Manu, Chapter 1X, v, 142, 
It was held, however, that, on the adoption 
of Ramdas, the heir to be ascertained was 
not to Narsidas, the father of Ramdas, but to 
Ramdas bimeelf, 

It would, therefore, appear that the case 
of Dattatraya Sakharam Decli v. Govind 
Sambhaji Kulkarni (5) is neither doubted in 
the subsequent decisions nor dissented from 
but has been spproved subsequently by 
the Privy Council in Raghuraj Chandra v. 
Subhadra Kunwar (15), 60 far as it proceeds 
on the fundamental idea that the boy given 
in adoption gives up the natural family 
and everything connected with the family. 
As I think that the decision in Dattatraya 
Sakharam Decli v. Govind Sambhaji Kulkar- 
nt (5) is correct on the merits and has not 
been doubted or dissented fromin any subse- 
quent decision of this Oourt but approved 
by the Privy Council, I am bound to follow 
it as it applies exactly tothe facts of 
the present case. It would, therefore, 
follow that defendant No.1 by his adoption 
lost all his rights which he may kave 
acquired in the property of his natural 
father including the right to property 
which had become vested in him before 
the date of his adoption. . 

The results of an adoption have been 
stated clearly in the Full Bench decision of 
the Oaleutta High Oourt. in Uma Sunker 

(.5) 108 Ind. Cas, 673; 55 I.A. 139at p. 148; 30 
Bom. L. R. 829; A. I, R 1928 P.Q. 87; 5 0. W.N. 
HS A. L.J. 609; 3 Luck, 76;32 0. W.N. 100 
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Moitro v. Kali Komul Mozumdar (16) fol- 
lowedin the subsequent Privy Oouacil 
decision in the cass of Nagindas Rhugw: 
anadas v. Sachco Hurkissorda: (17) [a 
-Uma Sunker Kait-o v, Kali Komul Mozsm- 
.dar (16) Mister J., oosərves as follows 
Co. 259,*: 

“According to Hindu Law, an adopted son occupies 
the same position, and has the same rights and 
privileges in the family of the adopter as the legiti- 

‘mate son, except inafew specified instances, which 
have been clearly and carefully noted and defined by 
‘writers on the subject of adoption. The.theory of 
adoption depends upon the principle of a complete 
severance of the child adopted from the family in 
which he is born, both in respect to the paternal and 
the maternal line, and his complete substitution into 
the adopter's family, as if he were born in it.” 

In Pudma Coomari Debi v. Court of 
Warda (18) it was observed (p. 246) T:— 

“An adopted son occupies the same position in the 
family of the adopter as*a natural-born son, except 
in a few instances, which are accurately defined both 

¿in the Dattaka Ohandrika and Dattaka Mimansa the 
. authorities that govern the decision of questions of 
adoption arising in the Bengal school,” 4 
’ To the same effect is tne desisioa ia the 
‘ease of Kali Komul Mozoomdar v. Uma 
Shunkur Moitra (19). 
In Raghuraj Chandra v., Subhadra 
“Kunwar (15) where the question was 
‘whether the natural brother of an 
"Oudh talukdar continues to be hia brother 
„within the meaning of the O 1dh Estates Act, 
‘I of 106, the question was discussed at full 
“length at paga 148 where the cisa of Dat- 
tatraya Sakharam Deait v. Gobind Sambhaji 
Kulkarni (5) bas been approved, and it has 
been held that the expressions “ civilly dead 
or as if he had never bsen born in the 
jamily” are not for all purp)ses correct or 
logically applicable, but they are compl- 
. mentary to the term “nsw birth”. Ti was 
further observed aa follows (page 1464): — 

“ Consideration of the intimate connection, which 
primitive Hindu laws established between the funeral 
offerings and ceremonies on behalf of the dead 

-and the right of succession to his property, will 
show thatceremonially the adopted son only becomes 
-newborn inthe family of his adoptive father, so as 
to be qualified to provide efficaciously the offerings 
of which the dead have need, by first dying in the 
family ofhis birth, out of which he is given by his 
natural to his adoptive parent, and in which his 
ee will be no longer efficacious or desir- 
ed, 

(16) 60. 256; 7 C. L. R. 145 (F. B.). 

(17) 32 Ind Cas. 403; 43 I. A. 56 at p.68;18 

‘Bom. L. R. 172; 30 M. L. J. 193; 14 A. L. J. 185; 3 
L. W. 259; 19 M. L. T. 193; (1916) 1 M. W. N. 258; 
230 L. J. 335; 200. W. N.70}; 40 B. 270 

- (P. 0). 

- -> (18) 8 I. A. 229; 8 O. 302; 4 Sar. 235; 6 Ind. Jur. 

< 148 1P. O.) 

(19) 10 I. A.138 atp. 149; 10 0. 232; 130. L. R. 
579; 4 Sar. 458; 7 Ind. Jur. 553 (P. O.). 
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The true position seems to be that after 
the adoption thera is, asi have alraady 
stated, cessation of connection with the 
natural family, the casgation of gotra 
(tamily name), riktha  (heritage', pinda 
(tuneral cak-), and swadht (shraddha, etc). 
Their cegaation is pronounced according to 
the Vyavahara Mayukha, and from the dats 
of the adoption he is. considered to hava 
been substituted in the adoptive family 
and acquires the rights ofa natural bora 
son. There is complete severance of all 
connection with the natural family from the 
date of his adoption. But it would bə 
dangerous to extend the fiction of new 
birth in the adoptive family so as to hold 
that he was never born in the natural 
family and had been bornin the adoptive 
family. When he is adopted hə is sub- 
stituted in the adoptive family and acquires 
all therights ofa natural bora soù. He 
becomes, according to the texte, the reflec. 
tion of a son (putraschdya)or becomes the 
substitute of a son putrapratinidhi, R=- 
f»:ence may be made in this connection to 
Mitakehara, Oh. I, 6. Xt, pl. 32. O, Sanka- 
ram Sastri in his Fictions in the Develop- 
ment of the Hindu Law Texte, after 
referring to the text of Manv, Ohap. IX, 
v 142, observes at page :03as follows :— 

“An equally important factor in the growth of 
Hindu Law is the idea of Pratinidei or substitute.” 

Aad at page ZU it i3 observed a) fol- 


lowa :— . A 

“The result is, where there is no real son a 
fictitious son is recognised By reason of being 
a substitute for a legitimate son, an adopted son 
is generally invested by law with the status ofa natu- 
tal born son. The fiction of adoption is treated exactly 
in the same way as the birth of areal son. If a legitimate 
gon acquires an interest by birth in the joint family 
property, an adopted son acquires a similar right 
by the act of adoption. If a natural born son can 
demand a partition of ancestral property in the 
hands of his father, an adopted son can equally da 
3) Like a posthumous natural born son,an adopted 
son is entitled to impeach the validity of a pra- 
adoption alienation made by his adoptive mother, 


The above discussion ofthe real position 
of an adopted son lea's to ths conclusiva 
that at the date of the adoption the adopted 
son Bevers all his connection with the 
natural family insludiog the riktha(heritage) 
and the gora of the natural family and 
acquires the heritage and gotra of his a lop- 
tive family. hae 

The next point urged by Mr. Ooyajeo iv 
his appeal ia that the original plaintiff was 
estopped from bringing this suit., Isaug 
No, 9 was not pressei in the lower Ovari. 
‘Paere are no; sufficient materials in the 
case to show that there was asy representa. 
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tion made by the plaintiff which induced 
defendant No. 1 to alter his position to his 
detriment by acting on the faith of the 
alleged representation, 

I will now deal with the appeal of defend- 
ants Nos. 2 and 3. In support of the 
adoption of defendant No. 3 it is urged by 
Mr. Thakor that the fiction of birth in the 
adoptive family must be extended to the 
' extent of holding that the adopted son must 
be considered not to have been born in 
‘the natural family and to haye been born 
in the adoptive family as held by 
this court in Ramchandra v. Manubai 
(7). Iregret my inability to agree with 
.that-decision. Itappears from the texts that 
the ceremonial investiture of upanayana 
-in the natural fsmily is not annulled by 
adoption. Also the adopted son cannot 
‘marry within prohibited degrees in the 
natural family. To that extent an adopted 
son cannot be considered as not to have 
“been born in his natural family. -If the 
adopted son has a natural son born to him 
` before the adoption, the latter remains in 
the natural family.. So also a daughter 
born before the adoption remains in the 
natural family. It cannot, therefore, be 
.gaid that an adopted son must be considered 
not to have been born in the natural 
family. The corollary from this extension 
‘of the principle, viz, that an adopted son 
must be considered to have been born in 
the adoptive family also does not hold good. 
He is substituted in the adoptive family 
“from the date of his adoption, exactly in 
. the same way as,if he were born in the 
:adoptive family at the time of his adop- 
` tion. He is a substitute for a legitimate 
: son. If 8 legitimate ron acquires an 
. interest by birth, the adopted son acquires 
. 8 similar right and can demand partition 
' of ancestral property, and can impeach 
alienations made by his adoptive mother 
after the death of her husband end before 
the date. of the adopiion, es the adoption 
is considered to relate back to the date 
- of the death of the adoptive father. But 
the rights of the adopted eon come into 
-existence on the date of his adoption 
even for the purposes of limitation. 

“ Defendant No. 1 by his adoption went 
into the Bhamaria family. So also kis 


wife according to the decision in Kalgarda - 


Tavanappa v. Somappa Tamangavda (12). 
° The ordinary properiy consisting of the 
vanta lands, which, aa I have already 
held,-has not been incorporated with and 
<: partaken of the nature of impartible prop- 
erty, would go to defendant No, (5, the 
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daughter, who remains in: the natural 
family, to the extent of the property 
which has not already been disposed: of 
by defendant No, 1 as the sole surviving 
member of the joint family before his 
adoption. The Ahima taluka property goes 
by the rule of lineal primogeniture to the 
plaintiff. I have already held that the 
case must te looked at from the point 
of view that the family is not joint and 
the plaintiff dces not claim by survivorship 
but by inheritance. If the family is joint, 
the impartible talukdari property would 
go to the plaintiff by survivorship, end 
there will be no necessity of proving the 
custom of exclusion of females. But, as 
I have already held, it was never the 
plaintifi's case tat he got the talukdari 
property by right of survivorship. His 
case has all along been that he was entitled 
to succeed to the property as heir of 
defendant No. 1 after his adoption, The 
result, therefore, is that, so far ss the 
impartible property is concerned, it goes 
to the plaintiff as the next eldest male 
heir entitled to the property by the rule 
Even if it be assumed 
that ‘there was a partition between the 
plaintiff and his brother, he has not given 
up his chance of succession to the in. 
partible estate, and he would be entitled 
to succeed to the property under the 
rule of lineal primogeniture, í have 


discussed the question fully in the case 


of Sahebgouda v. Basangouda (2), The 
point is covered by the decision of the 
Privy Council in Konammal v. Annadana 
(21) where their Lordships of the Privy 
Council observe as follows (page 128*) :— 
“Now once it is established—as it must now be 
taken to be—that for the purposes of succession 
an impartible estate may be joint family property, 


‘itis difficult to see upon what principle the fact 


that the members of the joint family or of any 
branch of the family have exercised their right of 
partition over their partible property should be 
held to divest them of their interest in the imparti- 
ble estate over which they have no right of parti- 
tion It certainly cannot be put upon the ground 
of surrender or renunciation, for there is nothing 
in the fact of these partitions of their partible 
property to suggest any intention of renouncing 
their rights of succession to the impartible estate, 
nor do they receive any consideration for such 
renunciation, Further, to lay down that members 
of a joint family could not partition their partible 

(20) 133 Ind. Cas. 847; 33 Bom. L. R. 580; A. I. R 
1931 Bom. 378; Ind, Rul (1931) Bom. 431. 

(21) 108 Ind. Cas 354; 55 1. A. 114; 30 Bom. L. 
R. 802; A. I. R. 1928 P.O 68; 27 L. W. 497:50. 
W. N. 411; 54 M. L. J. 504;51 M. 189; 47 C.L. J. 
488; 9P. L. T 347; 26 A, L.J. 642; (1928) M. W. 
N. 252; 32 O. W. N, 983 (P.O) 
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property without losing [their rights of succebsion 
in the impartible estate would impose on these 
families a restriction, on the free right to partition 
Which has been so fully recognised by the decisions 
of this Board in recent: years.” 


It is clear, therefore, that the impartible 
talukdari property would go to the plaintiff 
by the rule of primogeniture. The custom 
of exclusion of females has been eufiiciently 
proved in this case, The vanta lands, 
other than those which have been already 
alienated by defendant No. 1 in favour 
of defendants Nos. 2 and 4, would go by 
right of inheritance to defendant No. 5, 
‘the daughter of defendant No, 1 -born 
before his adoption. 

The question, therefore, arises whether 
under these circumstances the adoption 
of defendant No. 3 ig valid and can 
divest the estate vested, in the plaintff 
so far as the impurtible estate is @oncerned, 
‘and in defendant No. 5, the daughter 
born before adoption, so far as the ordinary 
property is concerned, The Hindu’ Law 
has forbidden the adoption of an only 
‘son. But it has been held by the Privy 
Council that the adoption of an only 
son is valid. In this case defendant No, 1 
attained ceremonial competence and had 
‘also married and given birth to a daughter 
before his adoption. Defendant No. 2, 
‘the mother, has chosen to give defendant 
No, 1, who would have served all the 
spiritual purposes of a son, in adoption 
to another family. After the adoption of 
‘defendant: No. 1 she kas adopted defend- 
“ant No. 3, There is no decided case in 
which a mother of an only son, who is 
married and who has an issue before 
adoption and has been given in adoption 
‘in another family, has been held entitled 
. tọ adopt another son. It is no doubt true 
that defendant No. 1 and his wife have 
gone into the adoptive family. The 
daughter, defendant No. 5, remains in the 
natural family Under these circumstances, 
assuming that the theory of civil death 
.not only of defendant No 1 but also of 
his wife defendant No. 4 be accepted, the 
question still has to be considered whe- 
ther defendant No. 2 has aright to adopt 
defendant No. 3. For the purpose of 
this question it is to beasaumed that the 
wife of defendant No. 1 predeceased de- 
fendant No. L and defendant No. 1 died in 
the natural family. Assuming that these 
fictions are given effect to, the question 
still remains whether the adoption of de- 
fendant No. 3 by defendant No. 2 is valid. 

Itis urged by Mr. Thakor that the question 
of adoption has to be: considered from two 
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points of view, the religious purposes which 
are to be fulfilled by the son, and secondly 
from the secular point of view of investing 
the adopted son with the right to succeed 
to the property of defendant No. 1. The 
mother, defendant No. 2, has chosen to 
give away in adoption defendant No. 1, 
who would for all purposes have sufficiently 
fulfilled the obligations of a son from the 
épiritual and religious point of view. It 
is idle to pretend that defendant No. 2 
adoptéi defendant No, 3 for fulfilment of 
religious or spiritual purposes. It is diffi- 
cult to hold that the adoption of defend- 
ant No. 3 is good for one purpose, 2. €q 
the fulfilment of the religious and spirtual 
obligations and still invalid from the 
secular point of view. The adoption is 
either effectual for all purposes or a nullity: 
see Bhau v. Hari (22), I have already held 
that the fiction that defendant No. 1 was 
never born in the natural family cannot 
be accepted for tha reasons which I have 
already given. Defendant No. 2 has adopt- 
ed not to the last full owner who was de- 
fendant No. l inthis case. She purports 
to adopt: a son to her husband Uhandra- 
sangji who was not the last full owner. The 
adoption of defendant No. 3 by defendant 
No. 2, is valid, would in effect divest the 
ordinary property vested in defendant No. 5, 
the daughter born before the adoption of 
defendant No. 1, so for as the undisposed 
vanta property is concerned, and would 
divest the plaintiff of the impartible 
talukdari properties vested in him on the 
adoption of defendant No. L. 

Itis urged on behalf of the appellant 
that the power of adoption of defendant 
No. 2 has not come to an end as defendant 
No. 1 has not left any son or widow to con- 
It is difficult to extend the 
analogy of other cases to the facts of the 
present case where defendant No. 1 has 
not died and hasa wife living with him 


who has been transferred with him to the 


adoptive family. 


The question is whether the adoption of 
defendant No. 3 by defendant No. 2 is 
valid and would divest the estate of the 
plaintiff and defendant No 5. In Bhoobun 
Moyee Debia v. Ram Kishore Acharj Chow- 
dhry (23), their Lordships of the Privy 
Oouncil observed as follows (page 311*):— 
_“If Bhowanee Kishore had died unmarried, hise 
mother, Chundrabullee Debia, would have been his 

(22) 72 Ind. Oas. 631; 25 Bom, L. R. 411; A. I. R. 
1923 Bom. 301. 

(23) 10 M. I. A. 279; SW. R. 15; 1 Suther 574; 2 
Sar. 111; 19 E. R. 978. 
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heir, and the question of adoption would have 
stood on quite different grounds. By execrising the 
poner of adoption, she would have devested no estate 
ut her own, and this would have brought the case 
within the ordinary rule; but no case has been pro- 
duced, no decision has been cited from the Text 
books, and no principle has been stated to show that 
by the mere gift of a power of adoption toa widow, 
the estate of the heir of a deceased son vested in 
possession, can be defeated and devested,” 
In:Venkappz Bapu v. Jivaji Krishna (24) 
it was held tnat the real limitation on the 
widow's right to adopt when she succeeds 
as heir to her son does not depend upon 
the investiture, marriage or ceremonial com- 
petency of her deceased sor, bui upon the 
‘question whether by such adoption she de- 
rogates from any other rights tave her own. 
It was observed atZpage 310*:— 
` “Whatever ceremonial defects there may be, the 
‘principle that the widow succeeding as heir to her 
son—which: implies that the son has left neither 
widow nor issue, may adopt—has been now confirmed 
by a series of decisions...” 
J: lt was further observed at page 311*:— 
“in this Presidency the husband’s expressed per- 
mission is not required by the widow, the mother 
who adopts a son, because the son born to her is 
dead and has left no issue or widow behind, really 
exercises the authority conferred on her by implica- 
tion by her husband. Where, therefore, she divests 
by her act of adoption no other estate but her own, 
her power cannot properly be questioned.” 


The principle of the case has been ex- 
‘tended 8> as to invalidate an adoption by 
the mother where the estate has vested by 
virtue of the Watan Actin a distant colla- 
teral asin the case of Bhimabai v. Tayapsa 
Murarrao (25) At page 6UST it is observed 
by Sbab, J , as follows: — ' 

“I hold, therefore, that the mere fact that the heir 
in the presenticase is a grand-uncle and not the widow 
of the deceased Bhogappa or that the plaintiff is the 
next heir under the special rule of devolution laid 
down by Act V of 1886 in respect of vatan property 
andis not the next heir of Bhogappa according to 
Hindu Law cannot make any difference in the result.” 

Mr Thakor bas strongly relied on the 
decision in the case of Adiviva v. Chanmalle 
gowda (26), It was held in that casa that 
‘under Hindu Law where a mother does not 
succeed to vatan property belonging to her 
deceased son but vests in her husband's 
„heirs, she cannot, by adopting a son to her 
husband, divest the property from them. 
The decision so far as it goes follows the 
the decision in Bhimabai’s case, (25) and 
the decision in Bhoobun Moyez Debia v, 


24) 25 B. 306; 2 Bom. L. R. 1101. : 

25) 21 Ind. Cas. 107; 37 B. 598; 15 Bom. L. R. 
783. 

(26) 81 Ind. Cas. 1018; 26 Bom. L. R. 360; A. I. R. 
1924 Bom. 393 
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Ram Kishore Acharj Chowdhry (23). The 
desisioa is opposed to Mr. Thakor's conten- 
tior, but Mr. Thakor relies on certain re- 
marks of Macleoi, O. J. in the judgment to 
the effect that there can be no-longer 
any disputa as regards the validi- 
ty of the adoption of defendant No. 
4. It isdifficuolt to follow the remark 
with regard to the validity of the adoption 
of defendant No.4. It was held in that 
case that the adoption of defendant No. 4 
coul i not divest the estate vested in the 
plaintiff and the plaintiff was entitled to re- 
cover possession of the property, It isdifficult 
to understand how the adoption was assumed 
to.be valid and still held incapable of 
divesting the estate vested in the plaint- - 
iff. 

Toe decision in Amarendra Mansingh 
Bhramirbar Rai v. Banamali Singh (27) 
clearly applies to the facts of the presans 
case, It was held in that case that on 
the death of the last male-holder the estate 
vested in the plaintiff irrespective of whe- 
ther it was a separate or joint impartible 
property and that the adoption was invalid 
inasmuch as the mother could not by mak- 
ing an aloption divest the estate which 
was already vested in the plaintiff, The’ 
case would have been different if on the 
adoption of defendant No, 1 the estate had 
vested in the mother, defendant No, 2, far 
in that case she would have divested her: 
self and nobody else. In Pratapsing Shiv- 
singh v. Agarsingji Raisingji (24) the adop- 
tion was made to the last malesholder, and 
not, as in the present cise to a previous 
holder of the estate, é 

The facts of the cesa of Panyim v. Rama: 
Lakshmamma (:9) relied on by Mr. Thaker, 
are quite different, The suit was brought by 
the zeversioners of the father of defendant 
No. 1 fora declaration that the adoption 
ofason by the daughter defendant No. | 
in the joint family after the death of her 
husband and subsequent tothe partition 
between her husbana’s brother was invalid. 
Inthe Bombay Presidency the daughter 
takes an absolute estate in the property 
inherited from her father, and the question 
is not likely toarise. Toe adoption by the 


(27) 123 Ind. Oas,770; 10 Pat. 1;11 P. L. T. 268; 
Ind. Rul, (1930) Pat. 370; A, I. R. 1930 Pat; 


417. 

(28) 50 Ind. Oas. 457; 46 I. A. 97; 21 Bom. L,R. 
496; 43 B 778; 36 M. L J.511: 17'A. L.J.522;1U 
P. L.R (P. C.) 39; (1919) M. W. N. 313; 10 L. W 
339; 24 O W. N. 57; 27 M. L. T. 47 (P. C.). 

(29) 138 Ind, Cas. 170; A, I.R. 1932 Mad. 227, 
(1932) M. W.N. 23; 62 M. L. J.187; 35L. W. 182; 
Ind, Rul” (1932) Mad, 520; 55 M. 581, ; 
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‘daughter defendant No.1 was to her hus- 
band who wasa member ofa joint family 
and the question whether such an adop- 
tion was valid after the death of her 
husband and after the disruption of the 
joint family by partition between her 
husband's brothers. The question is quite 
different from that arising for considera- 
tion in‘ this case..It is unncessary to 
discuss the reasoning in that case which 
doubts the decisions in the cases of Chan: 
dra v. Gojarabhai (30) and Shri Dharn- 
idhar v. Chinto (31), 

There is difference between the power 
of adoption of a widow of the last male 
pwner and the power of adoption of & 
. widow to her husband who was not thse last 
male-holder. The mother adopts to her 
husband and not to her son the last male- 
holder as in the present case. In the 
‘Bombay Presidency in the case of adoption 
by a widow, other than the widow of the 
last male-holder, two conditions necessary 
for its validity have to be satisfied, first 
that she divests no other estate than her 
own, i.e. 6he must not divest any other 
estate than her owa, and, secondly, that 
even though she divests no other estate 
but her own, her power of adoption has 


not come to en end. I have discuszed 
the question in Shivappa Rudrappa 
v. Rudravı Chanbasappa (32). In the 


case of an adoption by the widow of 
the last male hclder, the adopted sn be- 
comes the son of the last male-holder and 
would be able to divest the estate of any 
person who has taken the estate subject 
to defeasance by the emergence of a new 
heir. In the present case even if the 
fiction of the death of ; defendant No. 1 
on his adoption be accepted, the ordin- 
ary property would go to defendant No. 
5, the daughter of Ghhatiasangji. The 
adopted son by the mother of Obhatras- 
angji would be his brother if the adoption 
is valid, but the daughter is the preferen- 
tial heir to a brother in the compact series 
of heirs. 1 may io this connection refer to 
the decisions in the cases of Gavdappa v. 
Girimallappa (33) and Mallappa v. Hanm- 
appa (34). 

Having regard to the decisions referred 
to above which have never been doubted 
in this court, I think, that the adoption of 

(30) 14 B. 463. 

(31) 20 B. 250. 

(32) 142 Ind. Oas. 164; 34 Bom, L. R. 539; A. L R. 
1932 Bom. 410. 

(33) 19 B. 331. 

(34) 55 Ind. Cas. 814; 44 B. 297 at p. 302: 22 Bom 
=L, R. 203. mee 
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defendant No.3 by defendant No. 2 is in- 
valid as defendant No. 2 could not by 
adopting defendant No, 3 divest the estate 
which had already vested in defendant No. 
5so farasthe undisposed of vanta lands 
ware concerned, and which was vested in 
the plaintiff so far es the impartible taluk- 
dari estate was concerned. It is unnece- 
sary to pursue the question any farther 
and refer to the cases of Ram Krishna v. 
Shamrao (35) and Mcdana Mahana v. Puru- 
shotham (36) which relate to the powerof 
adoption by a widow becoming extinguished 
and incapable of being revived. [t is also un- 
necessary to deal with other. cases referr- 
ed toin the course of the argument, as 
those cases relate to a natural son dying 
unmarried or after his wifehaving prede- 
ceased him and leaving no issue, and the 
mother by adoption divesting no estate but 
herown J think, therefore, that the adop- 
tion of defendant No. 3 is invalid. 

The result, therefore, is that defendant 
No.1 by virtue of kis adoption loses the 
property which was vested in him as the 
sole surviving member of the joint family, 
thatafter his adoption the private vanta 
property, which was not disposed of by 
him in favour of defendants No3. 2 and 4, is 
inherited by defendant No. 5, the daughter 
born to defendant No. 1 before his adop- 
tion, and that the talukdur properties con- 
sisting of the Ahira estate, the house in 
suit, and the Giras and Kothli Santh Haks 
belonging to the (alukdaii estate are 
inherited by the plaintiff by the rule of 
primogeniture and the custom of excluding 
females in the family, and that the adoption 
of defendant No. 3 is invalid as it cannot 
divest the estate vested as stated above in 
plaintiff and defendant No, 5. 

The result, therefore, is that the decision 
of the lower Oourt is right, and all the 
appeals must be dismissed with costs, 

Barlee, J.— The question in this appeal 
is whether Obhatrasangji, defendant No. 1, 
lost the right to the impeartible taluka 
of Ahimsa, which had accrued to him on the 
death of his father -Ohandresangji, by 
reason of his adopticn into another family, 
At the time of his adoption he had a wife 
Dolatba (defendant No, 4) and a daughter 
Bsjuba (defendant No 5), and his mother 
Kesarba (defendant No. 2) was alive. The 


plaintiff was the brother of Ohandrasangii,o 
(35) 26 B. 526; 4 Bom. L, R. 315. f 
(36) 46 Ind. Oas 481; 45 I. A. 156; 20 Bom, L. R. 
1041; 35 M.D. J.138;5 P. L, W. 179;8 L. W. 167; 
16 A. L. J. 725; (1918) M. W. N. 621; 24 M. L. T, 
ue O. L. J. 403; 41 M. 855; 23 0. W, N. 177 
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but he is now dead and his son Shivasangji 
is in record in his place. He sued as the 
nearest heir to Ohhatrasangji, on the ground 
that Ahima was an impartible estate, and 
that women were excluded from inheritance. 
Otherwise both Bajuba and Kesarba would 
have been nearer heirs. 

Defendant No, 1's defence was that the 
adoption didnot divest the estate which 
had already vested in him and that he had 
taken it into his adoptive family. It is 
contended for him that he could do 
so inasmuch as he was sole owner, and 
under Hindu Law no estate once vested can 
be divested. A similar questions! came 
before a Bench of this Court in Dattatraya 
Sakharam Deoli v. Govind Sambhaji Kul- 
karni (5). One Mahadev died separate from 
his brotber Ssmbhaji, leaving a widow 
Parwatiand a son Ramchandra, who was 
in possession of the estate as sole surviving 
coparcener, He was given away in adoption 
andhis mother mortgaged the property, The 
mortgagee sued to enforce his mortgage, 
and the sons of Sambhaji pleaded that 
Parwati had had uo interest in the property 
while Ramchandra was alive, It was held 
by Shab, J., (Batchelor, J. concurring) that 
by his adoption Ramchandra had lost all 
the rights he had acquired in the property 
of his natural father, inclusive of the 
right which had vested exclusively in him 
before the date of the adoption, The 
learned Judge founded his decision on a 
text of Manu, Ohap. IA, v. 142, and dissent- 
ed from the view taken by the ,High Oourt 
of Madras iu Sri Rajah Venkata Narasimha 
Appa Row v. Sri Rajah Rangayya Appa 
Row (3), which had followed the Calcutta 
case of Behari Lal Laha v. Kailas Chunder 
Laha (10) Shah, J.’s view was taken by Sir 
Basil Scott,O.J.,in Ramchandra v. Manubai 
(7), of which the facts were identical with 
those of the present case, 

Mr, Ooyajee for defendant No. 1 has 
contended that the authority of Shab, ).’s 
jadgment has been destroyed by the tater 
case of Mahableshwar v, Subramanya (6) or 
inthe alternative .that the facta of the 
present case are distinguishable from those 
in Dattatraya Sakharam Deoli v. Govind 
Sambhajt Kulkarni (5) and he has suggest- 
ed that ın view of the doubt expressed by 
Sir Norman Macleod in Mahableshwar's 

ə case (6) we should refer the present case to 
a Fall Beach. 

It is trae that Sir Norman Maclecd 
approved of the reasoning of Sri Rajah 
Venkata’s case (3) but itis not correct to 
pay that he refused to follow the previous 
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decision of his own Court, which indeed 
was binding on him. On the contrary, he 
was at pains to distinguish the facts of his 
case, and his decision rests on the dis- 
tinction between family property which 
has been partitioned and family property 
which has vested in a coparcener as last 
surviving member ofa Hindu joint family. 
At page 546* in Mahableshwar's case (6) he 
says:— 

ln the present case the first defendant had an 
absolute right to the share in- the family property 
which had come to him on partition, He could have 
disposed of it solong as his right of disposition 
was not fettered by 2 son being born to him. lt 
might be said that the rights of disposition possessed 
by the sole surviving member of the joint family 
would be the same until a son was born to him, but 
the originof his title tothe property would be of &' 
different character, since nothing ‘vould have been 
done to put an end to the existence of the joint family. 
In my opinion it cannot be said that in the case of a 
partition in a Hindu joint family consisting of a 
father and his sons, the sons take their shares as 
the estate oftheir natural father and, therefore the 
decision in Dattatraya Sakharam Deoli v., Govind 
Sambhaji Kulkarni (5) cannot be taken as governing 
this case.” 

We are bound, then, by the rule in 
Lattatraya Sakharam Deoli v. Govind Sam- 
bhaji Kulkarni (5) and clearly musi hold 
that defendant No. 1 has forfeited his 
rights in the Ahima estate, since it is not 
suggested that he separated from his father, 
It ie, however, his case that the plaintiff 
separated from Ohandrasangji, and that he 
atany rate cannot claim the estate. No 
one pleadei partition, There was no 
issueon this point. But Mr. Coyajee claims 
that the plaintiff sued aa a divided member 
of the family and that he is entitled to 
argue on the basis that there wasa parti- 
tion. To tbis I am unable to agree. I 
have read the plaint with care and I esn 
find nothing init to entitle the learned 
Counsel to take up this position. Ibis true 
that in para. 2 the plaintiff pleaded that 
the eldest son inherits the entire property 
and that younger sons are given jiwa? 
grants, and in para. 8 that on Ohhatrasang- 
jis adoption the estate vested in him 
the plaintiff, as heir apparent, but that 
‘was 4 naturel way of speaking of the 
succession toanimpartible estate and is 
very far from being an explicit or implicit 
plea that he or his father had separated 
from tae main branch and that the defend- 
ant or his father had obtained the gadz by 
partition. In consequence I am unable 
to accept the view that the case of Mahab» 
leshwar v, Subramanya (6) can help him 
in any way, 
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We have had the advantage of a long 
and closely reasoned argument on the 
soundness of the decision in Dattatraya 
Sakharam Deoli v. Govind Sambhaji Kul- 
karni (5). My view, as I have said, is that 
we are bound by it, But, with great res- 
pect,I must add that I am in entire 
agreement with the judgment of: Shah, J., 
and am unable to accept the view adopt- 
ed by the Madras High Court. It is correct 
to.say that inthe age of Manu a son had 
no vested interest in the family property 
and could have none in the lifetime of 
his parente. He had no estate to be divested. 
But we have travelled a long way from 
Manu, The Mitakshara joint family has 
‘taken the place ofthe patriarchal family 
anda son now obtains a vested though 
indeterminate interest by birth. So it is 
not now true that a given son is not divest- 
ed. By birth he obtainsa vested interest 
and on being given in adoption by his 
father it is divested. Of this there can be 
no doubt. In Kalgavda Tatanappa v. 
Somappa Tamangavia (12), Ohandavarkar, 
A. O. J., says) page 68: *):— 

“The gon,...begotten byan adopted Hindu before 
adoption, has vested rights in the ancestral pro- 
perty ofthe family of his birth. Rights of property 
once vested cannot be taken away except in the 
mode or modes prescribed by Hindu Law. They 
cease either bydeath, sale gift, degradation, dis- 
qualification or by adoption.” 

16 is not correct then tosay that divesting 
is unknown to Hindu Law, and the 
analogy , taken by. learned Counsel from 
the roles of inheritance appears tome to be 
false. Certain physical disabilities such 
as lunacy disqualify a man from inheri- 
tance but do not divestany estate he may 
have acquired before it has arisen, and 
we have been asked to put adoption in 
the same category as a physical disability. 
I can see no justfication for the com- 


parison, for itis not suggested that such. 


disqualifications remove aman from the 
family or caste. If we want an analogy 
we must seek it in a disability which 
outcasts a man such as a change of religion 
and that was accompanied by forfeiture of 
inheritance (Mayne, s, 591). But analogy 
isa dangerous weapon, and apart from 
analogy it seems to me that the defendant 
Chhatrasangji has no case. The funda- 
mental principle tound by Shah, J., in the 
text of Manu isthat loss of family means 
loss of everything that aman hasor may 
acquire with the family, In Manu’s time 
that meant loss of inheritance and of the 
gotra and right to prefer oblations, but 
ee 
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later it included the loss of the vested 
interests acquired by birth. This appears 
to me to be conclusive. We cannot go 
back to the patriarchal family and aek how 
Manu would have answered the question. 
It has been answered by the Hindu 
lawyers who have expounded the law of 
the joint family. The family is the pre- 
dominant feature of Hindu Law, and the 
family wealth must go with the family 
name and the duty of performing ob- 
lations. The loss of the name entails 
the forfeiture of all other rights. Indeed 
the name and estate are inextricably 
joined together in Manu's text and logical- 
ly and grammatically defendant No. 1 
cannot keep theestate unless he can show 
that he can keep the name, 

lt has been suggested that there must 
be a spécial rule for impartible estates 
which are at the absolute dispogal of the 
holder for the time being and can be 
alienated even by will: Rama Rao v. Raja 
of Pittapur (37). The family rights, it is 
argued, are nun-existent and as these are 
ihe basis of the divesting rule cestante 
ratione cessat et ipsa lex. Thie, so far as 
I understand it, isthe effect of the sargu- 
ment tbat defendant No. 1 had an absolute 
and uncontrolled interest in the estate. 
The answer to thisargumen‘, it seeme to 
me, is that the rule is not based on the 
rights of the natural family during the 
lifetime of the adopted sonin it, but on 
the existence of a family and the necessity 
for its continuance for religious purposes. 
In fact defendant No. lis a Hindu and 
he cannot escape from the disabilities 
of his status. He was a member of a Hindu 
family and he left it behindhim and must 
leave thefamily wealth. [agree with my 
learned brother that this appeal must be 
dismissed, 

Appeal No. 338 of 1927 is made on be- 
half of the boy adopted by Kesarba. He 
claims that Ohhatrasangji must be supposed 
never to heve existedin the family of the 
birth and that inheritance must be traced 
to his father Ohandrasangji. In the alter- 
native he pleads that his adoption divested 
Bhimsangji's interest, 

The first argument is based on a passage 
from 2 judgment of Mitter, J., in Uma Sun- 
kar Mottro v. Kali Komul Mozumdar (16) 
cited with approval by their Lordships of 
the Privy Council in Nagindas Bhugwan- 


(37) 47 Ind. Cas. 354; 451. A, 148; 20 Bom. L. R. 
1056; 35 M. D. J. 392; 24 M. L. T. 276; 16 A L. J. 
833; 41 M. 778; -28 O. L. J. 428; 5 P. L. W. 267; 23. 
Q. W. N. 173; (1918) M. W. N. 922 (P, 0), i 
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das v. Bachoo Hurkissondas (17), 
passag: rune (page 2 (*):— 

“The theory of adoption depends upon the principle 
of a complete severance of the child adopted from 
the family in which he is born,. and his complete 
substitution into the adopter’s family as if he were 
[had been] born ‘in it" 

The authority of this statement of the 
rights of an adopted son has been invoked 
in favour of the proposition that it must be 
supposed that an adopted son has never in 
fact been in his natural family even when 
he bas married and begotten children 
whom he leaves in it, With respect Iam 
unable to accept thie argument as sound. 
Mitter, J., was speaking of the rights of the 


The 


adopted boy in his -new family, and not of 


the effecs of his severance on the rights 
of the surviving members of his family of 
birth which is the question in the present 
case, and it would be very dangerous to 
assume that ths learned Judge or their 
Lordships of the Privy Council meant to 
imply that rights vested in his children 
left behind him in his family of birth were, 
divested by the adoption, for that. would 
be the effect of holding that the adopted, 
son had never been in -his natural family. 
A decision is only an authority on the 
point decided, and ‘not for rules which 
may seem to follow from it logically. It 
may be that to justify logically the ante-dat- 
ing of the rights of the adopted son in his 
new family it is necessary to resort to 
a fiction; but there is no need of a fiction 
to settle the devolution of the property 
left behind him; and I cannot agree that 
we can deprive the heirs of an adopted. 
man of their vested rights for the sake of 
logical perfection. We have been referred 
to Ramchandra v. Manubai (7), where Sir 
Basil Scott relying on Mitter, J.B words 
held that a son given in adoption ‘cannot 
for any purpose be regarded as having exist- 
ed in his natural family’. But in the later 
case of Manikbai v. Vishnudas Gokaldas 
Ramdas (13) Macleod, O. J., and Orump, J, 
dissented from this view and pointed out 
that Scott, O,J.’s remarks were obiter as 
clearly they were. It followathat; we are 
not bound by them bat must accapt the 
view taken in the later case, 

Mr, Thakor'’s other argument is that on 
Kesarbs, mother of Obhatrasangji, there 
rested the religious obligation of continu- 
ing the ling of ner husband, and that she 
was, therefore, eatitled to adopt 8 son to 
him after her son Obhatrasangjileft the 
family without leaving 8 son or widow bə. 
hind him. The responsibility for securing 
` "®Page of 6 O;- [Kd] 
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the oblations for her husband was a euffi- 
cient justification for the adoption of de- 
fendait No 3, and bis adoption divests any 
esate which may hava vasted.ia the inter- 
val Learned Counsel relies on Sri Raghu. 
nadha v. Sri Broz) Kishore (38), the Fall 
Bench case of our Oourt Ram Krishna 
v. Sham Rao (35) and on Pratapsingh 
Shiv3ingh v..Agarsingjt Raisingji (28). The 
head note of this last case sums up the 
first premise of his argument:— ; 
“The right of a Hindu widow to make an adoption 
to her deceased husband is not dependent on her 
inheriting his estate. She can exercise the power, so 
long as it is not exhausted or extinguished, even: 
though the property was not vested inher.” - 
It 1s his case that the foundation of the 
right to adopt is the necessity for provid-: 
ings wale heir to continue thé religious life 
of the family and that a widow's right. 
cannot be extinguished as long as the. res- 
ponsibility rests on her. She cannot be 
relieved of it until her son has a male.-heir,. 
or if he dies sonless, until his widow has 
provided -au heir by adoption. It is in 
abeyance during the life of her son and his 
widow but revives if they both die without 
leaving a male descendant,- This is the 
religious aspect. But it is not the law for: 
this presidency. Asearly as in Rupchand 
Hindumal v, Rakhmabat (39), Melvill, J,’ 
on the principle of natural justice, held. 
that the adoption by.a Hindu widow could: 
not be allowed to divest an estate vested in 
another without-the consent of that other,: 
and in Bhimabai v. Tayappa Murarrao (25) 
Batchelor, J., held that the ‘adoption by the 
widow of a watandar could not ba allowed: 
to divest the estate of a collateral who had. 
succeeded to watan property as the nearest’ 
male heir of her husband, The learned: 
Judge followed the Privy: Oouncil decision 
in Bhobun Moyee's case (23) and in Raja 
Vellanki Venkata Krishna Row y. Venkata 
Rama Lakshmi Narsayya (40) and Payapı 
v. Appanna (41), Bhimabai v, Tayappa’ 
Murarrao (25) is binding on us, and the. 
discussion of its reasoning is out of place in 
this Oourt in a case such as the present 
which cannot be distinguished on the 
cee Defendant No. 3 must, therefore, 
all, . ak 
The third appeal is made by the plaintiff 
who wishes to set aside the alionation 
made by defendant No. 1 before hia 
adoption. He cannot succeed since he 


(88) 3 I. A. 154; 1 M. 69; 25 W. R. 291; 3 Suther 
263; 3 Sar. 583; 11 Mad. Jur. 188 (P. 0.). : 

(39) 8 B. H. O. R. 114. 

(40) 4 I. A. 1; 1 M. 174; 26 W. R. 21; 3 Suther, 353; 
3 Sar. 669;1 Ind, Jur. 63 (P. O). 

(41) 23 B, 327, 


1933 


has based his claim on the allegation 
that the lands in question, which were 
not fart of tte original taluka but were 
an accretion: purchaced out of income, 
had b:come incorporated in the taluka 
and wera subject to the same tenure; 
This may be true; at any rate, his 
opponent Kesarba, who was the oldest 
of the parties and best qualified to speak, 
admitted that onthe death ofa talukdar 
custom gave the taluka to his eldest son 
and msintenance gran's to his younger 
cons and no distinction seems to have 
been, mace between taluka land and 
accretions. But if this be correct 
plaintiff must fail for under Hindu Laws 
: talukdar can alienate his land in any 
way by sale, giit or will. There is a statu- 
tory restriction, but that restriction can 
affect only the taluka lands proper. The 
vanta lands haver never been so mixed up 
with the taluka lande as to be indistingusih- 
able, and are held on a different tenure so 
far as Government is concerned. What 
the plaintiff tried to prove was a family 
custom of inheritance originating in the 
tenure but not that the tenure was the 
same, I agree, then with my learned brother, 
that s. 31 of the Gujarat Talukdars Act 
has no bearing on our case, and that the 
plaintiff cannot succeed on the ground 
which he has taken up. 

The result is that all these appeals 
must be dismissed with coste, 

N/A, Appeals dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Suit No. 168 of 1928. 
September 17, 1931, 
Aston, A. J. O. 
JASODABAIT—PLAINTIFE 


versus 
DHARAMDAS THAWERDAS 


— DEFENDANT, 

Hindu Law—Widow—Maintenance—Agreement to 
maintain—Reduction of  maintenance—If can be 
made on equitable consideration—Right to mainte- 
nance against divided brothers of husband—Family 
arrangement— Validity of.' 

Wherea Hindu widow is able to establish that 
her right to maintenance rests on a valid and 
binding _ contract and not merely on her status 
as a Hindu widow, the courts will give effect to 
the intention of the parties in accordance with the 
terms of the contract,and will not reduce the 
amount of maintenance agreed upon even in view 
of changed circumstances of thedefendant; where 
no such contract exists, reduction of maintenance 
may be made on grounds of equity. [p. 273, col, 2.) 

(Case-law discussed,)] 
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A family arrangement which has been acted upor 
for along time and which has been made for 
consideration zannot be allowed to be repudiated. 
Baldeo Singh v. Udal Singh (5), relied on. [p, 272, 
col. 2.) 

A Hindu widow is entitled to maintenance from 
her husband’s brother whether separated or not 
notwithstanding the non-receipt by the latter of her 
husband's assets. [p. 272, col. 1] 


Mr. Balkrishian H. Lula, for the Plaint- 
iff, 

Mr. Tahilram Maniram, for the Defend- 
ant. 

Judgment.—This is a suit filed by the 
Plaintiff, Jasodabai, the widow of Paman- 
malin forma pauperis sgainst Daaramdas 
Thanwrdas, the brother of her deceased 
husband for maintenance. . 

Pamanmal died in or about the year 
1839. He was atthe time of his death a 
member ofa joint Hindu family, consist-. 
ing ofhimself, his - brother Alumal, and 
the defendant. 

Alumal died in or about the year 1402. 
After her husband’s death plaintiff resid- 
ed with defendant and was maintained 
by defendant on whom the family prop-., 
erty had devolved. 

Inor about 1923, the defendant married 
a Marwari lady and plaintiff left the house. 
Her case is that she was turned out by the 
defendant ai the instigation of his wife. 

Plaintiff complained to the Committee. 
of the Panchayat. A settlement was 
brought about. According to plaintiff the 
defendant agreed to pay her Rs. 30 per 
mensem for her separate maintenance and 
not to vary the amount at any time for 
any reason. She had a bona fide claim to 
maintenance and in addition she gave 
valuable consideration, for she gave to the 
gelengan certain ornaments belonging to 

er. 

Defendant's case is that he has voluntari- 
ly maintained the plaintiff for many years, 
as & moral duty, without being under any 
legal obligation to doso, and that the 
ornaments were his. 


According to the.defendant hardly any 
family property came into his hands. 
The Las Bela property was hardly sufficient 
to psy the debts. In addition to this his 
services with Messre, Clement Robson & 
Uo, 8 firmin which he was drawing 
Re. 256 per mencem were terminated and 
he is now unable to pay Rs.30 per mensem, 
to plaintif, 

It is ccntended, on behalt of the defend- 
ant, that sircevirtually no property came 
into his hands, he was under mo legal 
obligation to maintain the widow of his de- 
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ceased brother and the settlement arrived 
ab in 1923 was not binding on defendant. 
Ido not think this plea is available for 
defendant either in law or in fact. Tho 
Bombay High Oourt in, Timmappa Bhat’ et 
al v. Parmeshriamma et al (1) following 
Chandrabhagabai v. Kashinath (2) and 
Bai Lakhmi v. Lakhmidas (3) held that a 
Hindu widow is entitled to maintenance 
from her husband's brother whether se- 
parated or not notwithstanding the non-re- 
ceipt by the latter of her husband's as- 
sets and that there is nothing inthe Hindu 
Law to prevent the courtin its discretion 
awarding a widow seeparate maintenance, 
Gibbs, J., there remarked that the whole 
policy of Hindu law is not to let even a 


distant widow starve. This was not the 
view taken by a Bench of thiscourtin 
Kewalram v. Isribai 93 Ind. Cas. 
353 (4). Kincaid, J. O., - there held 


that a widowis not entitlsd to receive 
more than the income which her 
husband would have been entitled to re- 
ceive had he been alive and had he sepa- 
rated from the coparcenary. The facts in 
the present cese,however,sre much stronger 
than in Timmappa Bhat et al v. Parmesh- 
riamma et al (1), 

The evidence shows that plaintiff had 
valuable gold ornaments inher possession 
which she claimed as her stridhan. She 
was claiming maintenance from the defend- 
ant asthe widow ofa deceased coparce- 
mer and she wished orders to be given to 
the defendant to deliver to her other 
ornaments, which she alleged were in de- 
fendant’s possession and belonged to her, 
Defendant also was alleging that plaintiff 
had some ornaments belonging to him and 
he contended that a widow had no need of 
ornaments. He declined to give her main- 
tenance unless she handed over to him all 
the ornaments in her possession except 
those which she was actually wearing on 
her person. He also said he would 
make her some new bangles. With great 
difficulty the plaintiff's grudging consent to 
these terms was obtained. The evidence 
shows that plaintiff wept at having to hand 
over her ornaments. Bhe did so and de- 
fendant thereafter gave her maintenance 
at the agreed rate of Rs, 30, viz, Rs. 27 in 
cash and vegetables and other things worth 

8.3 from July, 1923 to February, 1924, 
Me then fell ill and paid the reduced main- 


9 
. 0. R. 13. 
Oas, 353; A. I, R,1926 Sind-135, 
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tenance at the rate of Rs, 25 promising to 
pay Rs. 30 when herecovered. Rupees 25 
was paid to December, 1925. Defendant 
also had some bangles made for 
Plaintiff I do not believe the defend- 
ant’s story that the new bangles he had 
made for plaintiff exceeded in value those 
ornaments which plaintiff delivered to him. 
It is impossible to believe that a person 
who was withholding all maintenauca from 
Plaintiff would insist on ornaments being 
handed over by the widow in order that 
at his own expense he might replace them 
with ornaments of greater value! I believe 
the plaintiff's evidence on this point, The 
defendant in the words used in Baldeo 
Singh v Udal Singh (5)” is bound by his 
own agreement”. The plaintiff gave valu- 
able consideration for the promise of 
maintenance: (See Thornborough v. Whitacre 
(6) and defendant performed his pari of 
the contract for a considerable time. 
“Taking into corside:ation tke favour 
shown by the courts to these arrange- 
ments and the long period which elapsed 
since the arrangement was made, defend- 
ant cannot now te allowed to repudiate 
the agreement.” 

In case I am wrong in wy opinion, it 
is necessary toconsiger whether it is proved 
that owing to the family debts, which 
defendant bad to pay, there was not a 
sufficient residue of joint family property 
to impose an obligation on defendant to 
maintain the plaintiff. (The learned Judge 
referred to the evidence as to joint family 
property and held that the defendant had 
failed to establish that sufficient property 
had not devolved on him to enable 
him to maintain the plaintiff according to 
her position in life), 

But the defence now contend in the 
alternative that since defendant's circum- 
stances heve changed and his income has 
been reduced he is entitled to pay maintenan- 
ce ata reduced rate. 

Plaintiff relying on Gopikabai v. Dat- 
tatraya (7) and Ruka Bai v. Ganda Bai 
(8) contends that such a plea can only 
be heard in a separate suit. These cases, 
however, merely held that such a suit 
would lie and in Maharana Shri Ranmals- 
ingjt v. Bai Shri Kundankuwar (9) it was 
pointed out that such a plea could not 
be taken inexecution. Sir Dinshah Mulla 

(5) 58 Ind. Oas, 732; 43 A.lat pp. 9&10;2U. P, 
L. R. (A) 202; 18 A L. J 877 

(6) (1705) Ld. Raym. 1164; 92 E. R, 270, 

(7) 24 B. 386; 2 Bom. L. R 191, 


(8) 1 A. 594; 2 Ind, Jur. 722, 
(9) 26 B. 701. 
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in his commentary on the Hindu Law 
when explaining why courts will grant 
relief has expressed the opinion that it 
-is because the right to maintenance does 
. -not rest on contract but on the provis- 
-ions of the Hindu Law which expressly 
-govern the rights and duties of the 
different members of a Hindu family 
:(See 3rd Edn. page 441), Ifthe authority 
cited in support of this view, viz., Sidlingapa 
v. Sidava Kom Sidlingapa (10) is referred 
to, it will be seen that the Bombay High 
‘Oourt did not hold that the right to 
maintenance does not rest on contract but 
on the provisions of Hindu Law. It held 
‘that the right of ‘maintenance does not 
ordinarily “rest on contract and it is 
enforceable in numerous instances in 
which there is no connection with contract. 
And if the grounds on which the rélief 
was granted by the various courts are 
examined it is interesting to notice that 
the relief was granted not under the 
provisions of the Hindu Law but on the 
ground of “equity”. We have already seen 
what the early view of the Bombay High 
Court was with regard to the rights of 
widows to maintenance. In the earliest 


Allahabad case ‘upholding a suit for reduc-: 


tion of maintenance the court was asked 
to reduce maintenence not on the principles 
,0f Hindu Law but on the ground of 
- “equity”, Ruka Bai v. Ganda Bai (8) and 


“no mention was made in the judgment’ 


“of Hindu Law. Ia an early Madras decis- 
- ion viz, Vijaya v, Sripatht (11) the court 
merely mentioned that possibly it would 
hold as had been held elsewhere, that 
‘such’ a suit would lie. In Gopikabai v. 


Dattatraya . (TY no reasons were men- 
. tioned for. granting the relief, the 
-court merely referred with approval 


to Ruka Bat v, Ganda Bai (8), 
Vijaya v. Sripathi (11) and Sreeram But- 
‘tacharjeev. Puddemookhee Debia (12), In 
Sidlingapa v. Sidava Kom Sidlingapa (10) 
“equity” was also referred to as the 
basis of the relief and various circum- 
- stances were referred to in which it. would 
‘be “equitable” to grant such relief. In 
Rajendra Nath Roy v. S. M, Ranee Putto 
. Soondery Dassee (13) the Oourt granted 
relief on the assumption that maintenance 
had been fixed with reference to the 
‘circumstances of the parties, to the reason- 
able wants of the widow and to the ex- 


(10) 2 B. 624. 

(11) 8 M, 94. 

(12)9 O.L. R, 152. 
(13) 5 O. E. Ra 18. 
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tent of the property and that since the 
circumstances had changed it was not 
reasonable to call upon the holder of the 
property to, pay the msiatenance fixed. 
In Mohieswara Rao v, Durgamba (14) the 
Madras High Oourt held that a widow 
can by contract cancel her right to an en- 
hanced rate of maintenance if the family 
circamstances improve. 

It seems to me to follow that where a 
party as in this case is able to establish 
that her right to maintenance rests on 
a valid and binding contract and not. 
merely on her “status” as a Hindu widow 
the Oourts will give effect to the inten- 


tion of the parties in accordance with 


the termsof the contract. To hold other- 
wise, to hold that the principles of free 
contract are subservient to rules of law; 
real or supposed, which are primarily 
concerned with ‘status’ would,be a rever- 
sal ofthe march of progress, for among 


‘progressive societies, as Sir Henry Maine 


points out in this Ancient law (page“170) 
‘the movement has always’ hitherto been 
from status to contract. = . ° A 
In considering the intentions of ‘the 
-psrties I am of opinion that the plaintiff 
would never have given up her ornaments 
had she been told that the rate of 
maintenance could be varied at any time 
‘if the income of defendant was reduced, 
I am of opinion that defendant also re- 
‘garded the agreement in the same light 
as the plaintiff for he was grumbling 
after the plaintiff and some of the mem- 
bers of the Panchayat had left. “Mr. 
Kalumal informed him that if he became 
unable to pay, the matter might he re- 
considered by the Oommittee. Such a 
statement, however, could’ not ‚bind the 
plaintiff. (The léarned Judge held that 
taking all the circumstances into considera- 
tion the defendant had failed to establish 
equitable or any other reason for reliev- 
ing him of his obligation to pay the 
plaintiff her maintenance at Rs, 30 per 
mensem as agreed to in 1923, and gave a 
judgment for plaintiff for Rs. 570 arrears of 
maintenance to date of suit, maintenance 
at Re, 30 from date of suit till this date 
amounting to Re. 1,470, decree for future 
maintenance at Rs. 30 per month, costs, 
N/A, Suit decreed. 
(14) 78-Ind. Cas. 831; 47 M. 308;-19 L W165; 46 
a L. J. 189; (1924) M, W.N. 266; A. I.R, '1994'Mad, o 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seccnd Civil Appeal No. 296 of 1931, 
; November 14, 1932, 
Miosair, J. O. 
GHANARAJ AND ANOTARL— 
DEFENDANTS— ÅPFELLANT3 
V27TSU8 
Musammat TAPI BAI— 
F Latn T:FI—RESPONDENT, 

Hindu Law—Maintenance—Step-mother—Step-son 
succeeding to father's property—Duty to maintain 
step-mother. . 

Where the step-sons are in enjoyment of income on 
account of property which belonged to their father, it 
is equitable that they should be legally bound to 
devote a due proportion of that income to the main- 
tenance of the step-mother and a personal decree can 
be madeagainst them in such a case. Nathmal v. 
Mattoo (1), distinguished. 

Second O.vil Appeal against the decree in 
Civil Appeal No. 188 of 1930, in the Court of 
tke District Judge, Ohhindwara, dated the 
23rd February 1931,arising out of the deci:ion 
in Civil Suit No. 40o0f 1230, in the Court of 
the Sub Judge, First Olase, Obhindwara, 
dated the 31st October, 1930, 

Mr. G. R Trivedi, for the Appellants, 

Mr, G. C. Chaudhri, for the Respondent, 


Judgment—tThe plaintiff respondent 
bued her step-scns for maintenance and for 
arrears of maintenance., The learned Dis- 
trict Judge in frst appeal has granted the 
plaintiff a decree for maintenance at Re; 8 
per mengem and for Re. 140 for arrears of 
maintenance. The appellants urge in 
second appeal.that the amount offered by 
them was sufficient and ihat the decree 
Bhculd not have provided for arreare. 

The main argument put forward is that 
the appellants are not personally liable to 
maintain their step-mother, Their father's 
occupancy tenancy devolved on them but 
they did not inherit any traneferable pro- 
perty. Reliance is placed on Nathmal v. 
Mattoo (1), but the decision in that case 
was based onthe terms of 8.50 (z) of the 
Oivil Procedure Oode. The legal repre- 
Eentative of a judgment-debtor is liable to 
the extentof the property cf the deceased 
which bas come to his hands and it was 
held that he was not liable unless the pro- 
perty which could be disposed of for the 
purpose of satisfying the debt came to his 
hande. In Bai Dava v, Natha Govindlal (2) 
it was held that tne obligation to support 
a step-mother independently of family pro- 
perty should be left to the conscience of 
each individual. It does not appear that the 


(1) 21 Ind. Oas, 272; 9 N. L. R. 137, 
(2) 9 B, 279 
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Judges would have held that ro legal obl- 
gation existed where the step-cons had 
obtained by succession to their father non- 


-transferable rights over property, Where 


the step-cons are in enjoyment of income 
on account of property which belonged to 
their father, it seems equitable that they 
should be legally bound to devote a due 
Proportion of that income to the mainten- 
ance of the dependents of theirfather. I 
find noreason then why in such circum- 
stances a personal decree should not be 
passed against the step-sons. 

The amount of maintenance and the eum 
awarded forarreats are based on findings 
of fact and I fee no reason. to interfere. 

The appeal, therefore, fails and is dis- 
missed with costs on the appellants. 

N/a, Appeal dismissed, 


CALCUTTA HIGH COURT, 
Oriminal Revision No. 214 of 1932. 
December 8, 1932, 

PancKulDGE AND PATTEREON, Jd. 

O. G. LLOYD—Futitiorne 
VETSUS 
EMPEROR—Oprrosirs PARTY 
Evidence Act (I of 1822), 68. 15, 167—Charge for 
criminal misappropriation—Defence of bona fide 
payment to wrong persons—-Evidence of other trans- 
action showing misappropriation by accused—Whe- 
ther admissible—Admission of inadmissible evidence 
proved against accused capable 
of more than one interpretation—Evidence of similar 


acts—Admissibility of—Penal Code (Act XLV of 
1860), s. 409. 
Where .on being charged under s. 409, Penal 


“Code, the accused pleaded that payments were made 


to persons who were not entitled to` receive them 
but he acted bona fide and under misapprehension, 
and the prosecution tried to adduce evidence of 
other transactions in which the accused had appro- 
priated sums of money out of funds entrusted to him 
tohis own use: ` 

Held, that s. 15, Evidence Act, did not apply to 
the case and the evidence so sought to be adduced 
would merely show dishonesty and assuch would 
be irrelevant for rebutting the accused's defence of 
bona fide payments to wrong persons. [p. 275, col. 2.) 

Held, also, that if the trial Court convicts on 
evidence part of which was so wrongly admitted, 
and the conviction is upheld excluding the wrongly 
admitted evidence but by theadmission ofa large 
body of inadmissible evidence the trial has taken a 
course substantially different from that contemplat- 
ed by the law the case falls outside the purview of 
8. 107, Evidence Act, and should be sent back for 
re-trial. [p.277, col 1.] 

In cases where the conduct alleged and proved 
against the accused is capable of more than one 
interpretation, it is permissible for the prosecution 
to call evidence of similar acta on the: part of the 
accused forthe purpose of showing-that his con- 
duct is systematic, and, therefore, not-capable.of a 
favourable interpretation. [p. 276 col, 1.1 
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- Messrs, Barwell and Monindra 
Mukerjee, for the Petitioner. 

- Messrs. A. K. Roy and G. Gupta Bhaya, 
for the Orown. . 

Judgment.—This is a Rule granted by 
my learned brother M. O. Ghose, J., and 
myself calling upon the Deputy Oommie- 
sioner of Dibrugarh toshow cause why the 
order dismissing the appeal of the patitioner 
against his conviction and sentence should 
not be set aside. The petitioner is an 
employee of the Telegraphs Dspartment 
in Assam. He was convicted on 5th Novem- 
ber, 1931, by the Extra Assistant Oommie- 
sioner on charges under s. 409, Indian 
Penal Code, The charges were threes in 
number and related to sums of money 
amounting in “‘all-to Rs. 413-4-0, The trying 
Court convicted and sentencad the petitioner 
in raspect of the firat charge to, six months’ 
rigorous imprisonment and to a fine of 
Rs. 418 4-0 orin default to a further term 
of imprisonment for two months, the fine, 
if realised, to be paid tothe Telegraphic 
Department as compensation, In respect of 
the other two charges the petitioner was con- 
victed and sentencad to six months’ rigorous 
imprisonment oa each of them, the sentences 
to run concurrently with the senteace of 
imprisonment imposed in respect of the 
first charge. The petitioner appealed to 
the Sessions Judge of the Assam Valley 
Districts and on Ist February, 1932, his 
appeal was dismissed. He obtained this 
Rule ‘on 14th March, 1932. The Rule was 
granted upon six out of ten grounds sat out 
in the:petition. The grounds upon which 
we propose to dispose of the Rule ara those 
which are concerned with the admissibility 
-of certain evidence tendered by the 
prosecution. It was the case for the pro- 
secution that the petitioner in his capacity 
of SabDivisional Officer, Telegraphs, Dibrul 
garh Sub-division was in charge of Govern: 
ment Funds drawn on imprest account for 
various purposes, among which was the 
payment of wag2s to coolies employed 
from time totime on casual labour in con- 
nection with repairs to telegraph lings in 
Dibrugarh Sub- Division. 

It is stated by the prosecution that with 
respect to the three sums with which the 
charges are concerned the patitioner, instead 
of paying those sums to the coolies as wages, 
converted them tohisown use, and it is 
also thecase for the prosecution that the 
muster rolls, which from the record of the 
payments which the petitioner states he 
made, are fictitious documents in the sense 
thatno paymentwas made to the persons 
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whose names appear on the muster rolis 
or to any one The prosecution called 
witnesses and produced documents to prové 
that the petitioner did not in fact make 
anyof the payments appearing in the 
muster rolls, and that circumstances showed 
that the story that he had made such pay- 
ments was not false but impossible. In 
addition tothe evidence relating to the 
sums of money which formed the subject- 
matter of the three charges the prosecution 
called evidence in respect of other payments 
which, they alleged, the petitioner falsely 
claimed to have made, whereas in fact thera 
had been no such payments, the petitioner 
having applied the sums in question to his 
own uss, Itappsara that in addition to 
the three muster rolls with, which we. are 
concerned, and which related to the charges 
on which the petitioner was convicted, 
14 other mustar rolls were tendered and 
admitted in evidence and the circumstances 
with regard to the payments shown therein 
were investigated in the cassat any Tate 
of a-large number of them, The petitioner 
contended before the learned Sessions Judge 


that the Magistrate had wrongly admitted 


the evidence concerning the payments 


and muster rolls other than the payments 


which were the subject-matter of the 
charges and the muster rolls supporting 
them, < a : 

The learned Sessions Judge has come 
to the conclusion thatin this respect the 
petitioner's contention is well founded, 
and that under the Evidence Act the evi- 
dence to which the petitioner takes excéption 
In the circumstances 
of the case we have first to consider whether 
the learned Sessions Judge was rightin 
the view he took, because if we were of 
opinion that the evidence was admissible 
weshould not have to consider the ques- 
tion of discharging or of making absolute 


the Rule on any of the grounds connected 


with that evidence, We have come to the 
conclusion after hearing learned Counsel 
for the petitioner and the learned Advocate 
General on behalf of the Orown, that the 
Sassions Judge was right in the view he 
took and that the evidences should have 
been rejected by the trying Magistrate, 
The section of the Evidence Act under 
which the Orown seeks to justify the ad- 
mission of the evidencs is s. 15. In our 
opinion, s. 15 has no application to the 
circumstances of the case. The act alleged 
was misappropriation of public money, and 
if the prosecution story was true that. tha 
petitioner had applied the money for hig 
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own purposes and had endeavoured to con- 
ceal his dishonesty by fabrication of false 
muster rolls, no question arose whether 
bis act was an intentional or accidental 
act. Moreover it was common ground that 
if the petitioner had done what he was 
alleged to have done he must have done 
it with full knowledge of the nature of his 
action and with dishonest intention. Various 
cases were brought to our notice where 
the conduct slleged and proved agsinst 
ibe accused was sueceptible of more than 
one interpretation, 

In such cases it is permiesible for the 
sprosécution to call evidence of similar acts 
on the part of the accused for the purpose 
of showing that the conduct is systematic, 
and, therefore, not capable of a favourable 
interpretation. In the statement filed by 
the petitioner when he was examined under 
B. 342, Oriminal Procedure Code, there are 


various observations to the effect that 
if it transpired that the payments 
which he alleges he made, were 


made to persons who were not entitled to 
receive them, he had acted bona fide and 
under misapprehension. The fact that 
in his statement he suggested the possi- 
bility of having made the payments to 
the wrong persons under mieapprehension 
does not justify the prosecution in calling 
evidence of other transactions in which 
they say, the petitioner appropriated 
sums of money out of the fund entrusted 
to him to hisown use. The case forthe 
- prosecution was not that he had dishonest- 
ly peid money to persons who were rot 
entitled to it. The case for the progecution 
. was that not only had he not made any 
psyment, but that it was impossible for 
him to have made any payment. If 
it be said that they were entitled to an- 
ticipate his defence of bona fide mistake, 
the answer to me appears to be that such 
an anticipation would not justify them in 
tendering evidence of instances of dis- 
honesty ofa different nature, because 
-obviously-it is cne thing for a Government 
servent to put Government money into 
- .his own pocket and quite another thing to 
pay it dishonestly to pereons not entitled 
“to recieve it, Therefore it appears to me 
that if the issue was whether the payments, 
if made were made bona fide, examples of 
conversion of money to the petitioner's 
own use would merely show general 
dishonesty, and as such would beirrelev- 
ant for the purpcse of rebutting the peti- 
tioner’s -defence of bona fide payments 
to. wrong person, For these reasons we 
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agree with the Sessions Judge that the 
evidence ought not to have been admitt- 
ed. 

Having dealt with the evidence the ad- 
migsibility of which was challenged, the 
Sessions Judge proceeded to consider the 
rest of the evidence as tothe admissibility 
of which exception cannot be taken, and 
came to the conclusion that, if he excluded 
from his consideration the evidence 
wrongly admitted, the remaining evi- 
dence justified the conviction of tbe peti- 
tioners, At the first sight it would appear 
that the learned Sessions Judge has 
followed the course contemplated both 
by the Code and bys 167, Evidence Act, 
and has after due consideration of the 
evidence properly admissible come to the 
conclusion that the accused is guilty. His 
finding is a finding of fact and prima facie 


‘we should not be disposed to interfere with 


questicn its propristy in revision. But 
itor it is clear from the language of s. 167 
that it is not in every case that the admis- 
sion of inadmissible evidence will be 
disregarded on the ground that it appears 
to the Appellate Court that independent- 
ly of the evidence improperly admitted 
there was sufficient evidence to justify the 
decision. 

That, in our opinion, is clear from the 
language of the section which says that 
the improper admission of evidence shall 
not be ground “of itsélf’ fora new trial 
or reversal of any decision. We have to 
consider whether there are circumstances 
here which would justify our jinterference 
‘with the order of dismissal in spite of the 
provision of s, 167, Evidence Act. With 
regard to this there are some important 
observations in the judgment of the learn- 
ed Judge. Before the learned Judge 
the petitioner had teken exception to 
the mass of evidence which had been given 
before the charges were framed, because 
apparently evidence was given as to the 
17 suggested instances of mis-appropriation 
prior tothe selection of three of such 


‘instances as the subject-matter of three 


charges eventually framed. The learned 
Judge takes the view that this procedure 
was undesirable as it was bound to some 
extent to increase the difficulties of the 
cefence. But he couples with this obser- 
vation a statement to the effect that itis 
possible to conduct atrial, without infring- 
ing the provisions of the Oode, in a 
manner prejudicial to the accused, and 
that it is not easy to see how itis possible 
for the Oourtto interfere in sucha case, 
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This is so, and wa recognize the difficulty 
of giving sny radres3 in cases of hardship 
where in fact the provisions of the law 
have been observed, but have operated 
harshly in the circumstances of the 
particular ease. Bat the position is quite 
diferent when the evidence is not only 
embarrassing to the accused by reason of 
its complexity and bulk but is also legally 
inadmissible, as we have held it to be here. 

It has not been questioned that, had the 
evidence been confined to what was direct- 
ly rélevant’ to the three charges the scope 
of thé inquiry would have been considerably 
reduced, It seems to us that we cannot allow 
the conviction ‘o stand when the lowar Appel- 
‘late Courthas found that the diffic ilties of the 
petitioner have been increased by the amount 
of material, oral and documentary, tender- 
ed by the prosecution, and where the fact 
that the amount hes been co great is due 
to the admission of.a ‘large body of evi- 
dence not legally admissible, We attach 
less importance to the observation of the 
Judge that the evideace weighed with 
the Magistrate and influenced him in com- 
ing to his decision, We are not prepared 
to say that that isof itself a ground for 
setting aside the order complained of. 
The. lesrned Judge was clearly imvreesed 
by the difficult ‘position in which the 
defence was put by the admission of inad- 
mizsible evidence, for he repeats the 
observation to which we have referred 
shortly before concluding his judgment, 
In our opinion, the effect in this case of 
the admission of a large body of inadmis- 
Bible evidence has been that the trial 
bas taken a course substanially different 
from that contemplated by the law. We 
think that this is a circumstances which 
compels us to hold that the case is outside 
thé purview of s. 167, We need not cencern 
ourselves with the other grounds upon 
which the Rule was granted because we 
think thatthe ground which we have dealt 
with of itself necessitates aretrial, and 
that even if the other grounds were sub- 
siantiaied they would not jnetify other 
than one for a retrial. We therefore 
set aside the conviction and sentence 
and © direct that the petitioner be 
retried cnthe same charges by some 
Magistrate otter than the Magistrate who 
bad already dealt with his case. With 
regard to bail we direct that pending his 
re-trial the petitioner be released on fur- 
n saing bail to the eatisfaction of the Ohief 
Presidency Magistrate for his appearance 
cn such date and insuch Court in the pro- 
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vince of Assam as may be required of him... 
n/a, Conviction set aside, i 





NAGPUR JUDICIAL COMMIS- . 
SIONERS COURT. 
Oriminal Revision No. 12-B of 1932. 
July 15, 1932. 

Niy-at, A. J. O. 
GANPATRAO DEVAJI—Acouszp— 
APPLIOANT 

versus 
EMPEROR—Opposire PARTI. : 

Child Marriage Restraint Act (XIX of 1929), ss. 5,6 
—Parent or guardian of minor contracting party— 
Liability to punishment—Punishment under ss. 5 and 
6—Legality of—One party a minor—Section 6 applies 
—Interpretation of statutes—Marginal Notes. 

Where a Hindu parent or guardian takes part in 
a child marriage,he must be deemed to have dons 
anact to promote the marriage, to have permitted 
the solemnization ofthe marriage or to have negligent- 
ly failed to prevent the solemnization and is liable 
to punishment only under s. 6 of the Child Marriage 
Restraint Actand not for two offences under ss. § and 
6 respectively. [p. 278, col. 2.] 

_ Section 5 of the Act should not be construed so 

broadly as to include the bridegroom and the parent 
or guardian of a minor contracting party. The 
section applies to persons other than the contracting 
parties to the marriage and the parent or guardian 
of a minor contrasts Day [p. 279, col.1.] . 

The expression “when a minor contracts & child 
marriage” used ins. 6 is wide enough to cover a case 
of a marriage to which both parties are minor as well 
as to one to which one party is a minor. [p 280, col. 1.} 

Where the termsofa section of a Statute are 
ambiguous or obscure, reference to the marginal notes 
is permissible. Hull Dock Co v. Browne (2), Secretary 
of State in Council for India v. Scoble (3), Hast India 
Railway v.- Secretary of State for India (4) and Ismail 
Panju v. Emperor (6), referred to. Ram Saran Das 
v. Bhagwat Prasad (1), applied. [p. 279, col. 2.] 

Criminal Revision against aa order of 
the Sessions Judge, Amraoti, dated “the 
23rd November, 1931, affirming | that of ‘the 
District Magistrate, Amraoti, dated the 
ist Octobar, 1951, f a 

Mr. T. L Sheode, for the Apolicaat.’ 

Mr. P. Lobo, ‘the Goverament> Advocate, 
for the Crown. : 

Order.—One Ganpat Teli of Dhanora 
was adjudged guilty of offences punish- 
able under as. 5 and 6 of the Obild Marriage 
Restraint Act, by the District Magistrate, 
Amraoti, and sentenced to psy a3 fine of 
Rs. 250 in respsct of each offence, His 
appeal having besa dismissed by the 
Sessions Judge, Amraoti, he has moved 
this court in revision, The facts of the 
case are not contested. The applicant 
Ganpat and Shivaji arranged a marriage 
between the former's daughter Susila, aged 
9 years, and Shivaji’s grandson Rimrao, 
aged 1! years, and the marriage way 
solemnised on 23rd May, 1920, at Dnanora, 
Both the courts below co-carrently held 
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that the applicant. having taken part in 
the solemnisation of - the marriage and 
also having done come acts to promote 
the marriage or having permitted it to 
be colemnised or negligently failed to 
prevent it being solemnised, he was guilty 
of two distinct offences punishable under 
ss. 9 and 6 of the Child Marriage Restraint 
Act, and on this view two separate 
sentences of fine of Rs, 250 each were 
passed. i : 

The only point that las been argued 
here is that the applicant could not be 
held guilty and sentenced in terms of s. 
5 and- that in any case having regard 
to’ s 71 of the Indian. Penal Code only 
one .sentence ought to have been passed, 


. The two sections which ‘require to 
bė- interpreted in the case are as fol- 
lows: =. 5 o - ' 


Section, 5: kh ; 

2 ‘Whoever performs, conducts or directs any child 
marriage shall be punishable with simple imprison- 
ment which may extend 'tò one-month, or with 

_fine which may extend’ to one thousand rupees, or 
with both, unless he pidves that he had teason to 
believe" that thé marriage was not a child mar- 
tiago: oo tao l 

Section 6 (1e. l ; 

- “Where a . minor. contracts a child marriage, any 
person.baying .charge of the, minor, whether as 
parent. or guardian orin any other capacity, lawful 
ori unlawful, who. .does any act to promote the 
marriage or permits jt to be solemnised, or neglig- 
ently fails to prevent. it from being solemnised, 
shall. be punishable with simple imprisonment which 
may. extend to one month, or with fine which may 
extend to one thousand rupees, or with both.” 

. © It+is manifest. that s. 5 is worded in 
general’*-terms. without specifying. the 
particular ‘class- of persons intended to 
be‘covered by it, whereas s. 6 is directed 
égainst particular persons, namely,a parent 
ora“ guardian of-a minor who contracts 
a. child marriage, The question is whe- 
ther the Legislature‘ intended to impose 
a double penalty on the parent or guardian, 
Tt may .be argued, as has been done by 

- the: cotrts below; that thé- two offences. are 


distinct, namely, (1) arising out-of the 


performance ‘of-the child marriage, and 
(2) on” aceount of doing any act to promote 
the -marriage-or -permitting the solemnisa- 
tion or-negligently failing to prevent the 
solemnisation. In my opinion. to treat 
these two--offences as- separate would be 
highly unréasonable.- It is the fundamental 
principle of- criminal law that a man 
cannot be: punished twice for the same 
offence.or'-for a substantive offence and 
its -abetment -such as aiding, instigating 
er -not-preventing the. offence, : 

~Tf-a@ man commits: a-dacoity he cannot 
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obviously be punished for dacoity as wel 
as for aiding and instigating his con- 
federates. Ofcourse if the abettor does 
not participate in the actual commission 
of the crime he would be guilty of abet- 
ment; if, however, he is even present at 
the commission of the crime the law will 
not regard him as being an abettcr but 
would place him on the same footing as 
those who committed the substantive crime. 
This is the principle which is embodied 
in s. 114, Indian Penal Code. See also 
B. 26 of the General Olauses Act (X of 
1897). It is, therefore, unreasonable to 
attribute to the Legislature an intention 
to award punishment to the guardian for 
doing any act to promote the marriage 
(e. 6), and also to punish him for taking 
part in performance of the marriage (s. 5), 
On the principle underlying s. 114, Indian 
Penal Oode, if the guardian does anything 
fo promote the marriage but is not present 
at the marriage, he will be punishable 
under s 6, but if he is present at the 
marriage and participates in the ceremonies 
of the marriage be would be ‘guilty of 
the substantive offence only as defined in 
BH and cannot be separately punished 
for aiding, instigating or not preventing 
the marriage. This is on the assumption 
that s. 5 applies to a parentor a guardian, 
But the question may well arise whether 
s. 5 applies at all to a parent or a guard- 
ian. . 

lf a parent or a guardian participates 
in the marriage, can it be said that he 
“performs, conducts or directs” a child 
marriage? As the applicant is a Hindu 
I have to examine the case in the light 
of Hindu rituals. The Hindu marriage 
ceremonies have two aspects, one secular, 
another spiritual. The essential ceremonies 
are; (1) the gift of the bride by the father 
or ary otber person acting for the father 
to the bridegroom, known as kanyadan, 
(2) invocation of the irvisible powers and 
the propitiation of them through the sacred 
fire hom, and (3) the bridegroom and 
bride -walking together seven steps 
(saptapadi) uttering the sacred marriage 
vow to be complementary and loyal to 
each other in the vicissitudes of life and 
to share in common the dharma (piety), 
artha (material prosperity) and Kama 
(joya of life), Now, of these three 
essentials, No. 1, namely kanyadan is 
purely a secular‘act, whereas Noes. 2 and 3 
namely hom and saptapadi constitute the 
spiritual part of the marriage cerémonies, 
The two lest mentioned rituals constitute 
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what may be cslled-the solemnisation of - 


marriage. In these ceremonies the parent 
or guardian of the bride has much less 
to do than the bridegroom himsalf, While 
the parent's function stops with the making 
of the gift, the bridegroom takes part in 
the hom as well as saptapadi, that is the 
solemniaation of the marriage. It must, 
therefore, logically follow that if the parent 
of the bride is liable to punishment under 
s. 5, the bridegroom also, if above 18 
years of age, wouldequally be punishable 
under that section. Thue, one gets to the 
position that the Legislature would puaish 
the bridegroom also not only under 
s. 3 or 4 but also uncer s. 5. Sactions 
‘3 and 4 provide punishment for “con- 
tracting’ a child marriaga and s, 5 for 
’ “solemnising” a child marriege. It musi 
have become clear that the bridegroom 
contracts the marriage by taxing pars in 
solemnisation of the marriage, (both mean 
one and the same thing), and yet the 
bridegroom would be liable to be punished 
twice as has already been shown. Thia 
is a strange and capricious result which 
the Legislature could never have contem plat- 
ed. It ir, therefore, unreasonable to con- 
atrue s. ô s> broadly as to include the 
bridegroom and the. parent or guardian of 
a minor contracting party. 

There is also another reason which appears 


to me to be very cogent for excluding the 


aforesaid persons from the purview of s. 
b: it. is this clause in s. 5, “unless he 
proves that he had reason to believe that 
the marriage was not a child marriage.” 
From the assumption that the contracting 
party to a child marriage or parent or 
guardian- is covered by s 5, it would 
follow. that it would be open to each of 
them to prova in defence that he had 
reason to believe that the marriage was 
not.a child . marriage. If the Legislature 
conceded-such a defence to the parent 
or the bridegroom when they are accused 
of offence punishable 
is no reason why the same concession 
should have been denied to them when 
they are accused of offence punishable 
either under s. 3 or4ors, 6. If a parent 
can raise this defence when accused of 
participating in the solemnisation of the 
marriage, that defence ought logically to 
be open to him when he is accused of 
doing apy act to promote the marriage or 
permitting the solemnisation of the mar- 
riage or- negligently failing to prevent it. 
16 is, therefore, evident that s. 5 con- 
vemplates strangers and excludes those 
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who are punishable under s. 3 or’ 4 an 
s. 6, that ia the bridegroom and the parent 
or guardian. 

The marginal note appended to s. 5 
throws light on the scope and meaning 
of s. 5. . Ís is “punishment for eolomnisiog 
a child marriage.” [ am aware of the 
controversy a3 to the relevancy of the 
marginal notes in the matter of construc- 
tion of Statutes. It appears, however, that 
the marginal notes cannot be referred to 
for an exposition of the meaning of tha 
section only when there is no reason to 
believe that they were not assented to by 
the Legislature. The point has bean dis- 
cussed at great length bz King, J, in 
Ram Saran Das v. Bhagwat Prasad (1). 
His Lordship raviews the prastice of the 
Lagislature in respect of marginal notes 
and concludes that they must ba regarded 
as having been inserted in the Statute 
with the as3zent end authority - of..the 
Legislature. On reference I find that the 
marginal notes were appended to the Onild 
Marriage Restraint Bill when it was under 
discussion in the Legislature. 1 am, there- 
fore, in respectful agreement with his 
Lordship in the view taken by him and 
I am of opinion that when the terms of 
the section are obscure or ambiguous 
reference to the marginal noteis permis- 
sible. That note indicates that s. 5 con- 
templates punishment of those who 
participate in the solomnisation of a child 
marriage, such as the prissts, Kazis or 
the Vakils, who bsiag strangers are 
entitled to raise tho defense .tha: they 
had reason to believe that the marriags 
was not 8 child marriage as provided in 


8, 5. 

From the foragoing discussion it must 
be apparent that there is at least a 
reasonable doubt as to the expression 
occurring in s.5 having been used with 
reference to parent or guardian. In such 
a case according: to the canons of inter- 
pretation the benefit of doubt must be 
given to the subject and against tae 


_Legielature which has failed to explain 


Interpretation of 
This principle 


itself: See Maxwell’s 
Statutes, page dSUU. 
was applied in Hull Do:k Co, 
v. Browne (2), Secretary of State 
in Council for India v. Scoble (3, East 
India Railway Co. v. Secretary of State 
(1) 113 Ind. Oas 442; 51 A. 411; 26 A. L. J. 435; A, 


I. R. 1928 All. 353. 
(2) (1831) 36 R. R, 459; 2 B. & Ad. 43; 109 E, R, 


059. 
(3) (1903) A. O. 299; 72 L. J. K. B. 617; 89 L. T. 1; 
51 W. R, 675. 
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for India 
this court 
Emperor (5). 
Turning to the facts of the present case 
the applicantis proved to have settled the 
match and given his daughter in marriage 
to the bridegroom.: He would be guilty ` 
of doing these acts “to promote the: 
marriage’. I have slready shown that 
the father of the bride or bridegroom does 
not take’any part in the actual solemniga- 
tion cf the marriage, “but that his duty ` 
stops- with the secular act of making a 
gift of the daughter. His case, therefore, 
would be covered by s. 6 as he not only 
made a gift of ‘his deughter (kanyadan) 
and thus-promoted the marriage, but per-" 
mitted the solemnisation, that is perform- 
ance of the necessary religious rituals, On! 
this view his conviction and sentence under 
8.6 of the Act must stand 
As 8. 6 speaks of 


(4) and alo in a decision of 
reported as Ismail Panju vo 


& minor contracting 
a child marriage, a question may arise 
whether it would apply in cases contemplat- 
ed in s. 3 or 4, that ‘is; when an adult 
contracts a child marriage. 1 think it 
must apply sizca one of the contracting 
parties to the marrisge would invariably 
be a minor. When an adult of 20 (3,3) 
or 22 years (3.4) marries a child, (a: girl: 
under 14 yeurs), the parent or guardian - 
of the child is liable to punishment under ` 
8. 6. It is thus evident that the 
expression “when aminor contracts a child 
marriage” used in s. 6 is wide encugh to 
cover a case of a marriage to which both : 
parties are.minors as well as to one to ` 
which one party isa minor. 

For the reasons already stated the ap- 
Plicant’s conviction under s. 5 cannot be 
sustained, He must, therefore, be acquitt- 
ed of the offence punishable ‘under s. 5 
and his eentence of Rs, 250 is set aside, 
aap fine, if recovered, will be refund-° 
ed, 

' Accused acquitted, 


N/a c 
(4) (1905) 2K. B. 413; 74 L. J. K.B. 779; 93 L. T, 
220; 54.W. R. 4; 21 T, L. R606, | 


© 89 Ind, Oas. 523; 21 N, L, R, 152; 26 Or, L. J. 1387 
A. L R. 1926 Nag. 137. ` 
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“ referred to. [p.282, col. 2.] 


- with proof of the elements of that offence. 
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8. 107—Power of superintendence—Scope of —Benga! 
Emergency Powers Ordinance of 1981, ss. 88 (2), 89 
Whether takes away High Court's power of super- 
intendence—High Courts Act, 1861, (24 & 25 Vic. c. 104), 
s. 16—Prohibition and mandamus, if sole forms of 
superintendence—Limitation Act (IX of 1908), ss. 8, 
ð, 29—Time for appeal fixed: by Ordinance—If can 
be eaxtended—Penal. Code (Act XLV of 1860), .s. 8L— 
Search—Arms found on one only of two persons— 
Other, if guilty—Arms Act (XI of 1878), s. 19 (£).. 

The power of superintendence that the High Court 
derives from s. 107, Government of India Act is 
not taken away notwithstanding the wide language - 
of s. 39, Bengal Emergency Powers Ordinance. 
Emperor v. Balkrishna Hari Phansalkar (1), referred 
to. [p. 281, col. 1} 

The general superintendence which the 
Court has overall jurisdiction subject to app 
a duty to keep them within the bounds 
authority, to see that they do 
requires and that they do it in 
It does not involve responsibility for the correct- 
ness of their .decisions, either in fact or law. 
Gopal Singh v. Court of Wards (3) and Parameswar . 
v. Katlaspati (4), relied on, Sukh Lal v. Tara 
Chand (5)and Kedar Nath v. Khetra Nath (6), 
referred to. [p. 282, col. 2.] 

The power of superintendence is a power of-a 
known and well recognized character and should be 
exercised upon those judicial principles which give 
it its character.- Queen v. Bolion (8), referred to, 
[p. 283, col 1.) 

In view of the terms of s 29, Limitation Act, 3. 5 
thereof cannot be applied to extend the | time for 
filing an appeal prescribed by the Bengal Emer- 
gency Powers Ordinance, and the High Oourt is 
prohibited by s. 3, Limitation Act, from entertain- 
ing an appeal filod after that period, [p. 281, col, 


Prohibition and mandamus are not the sole forms 
of superintendence which an Indian Court should | 
bear in mind asa guide to the character of the 
power conferred bys. 16 of the Act, 1861. Defect. 
of jurisdiction, fraud on the part of the prosecutor 
and error on the face of the proceedings areall 
good grounds for certiorari, R. v. John Smith (7), , 


High 
eal is 
of their 
what their duty. 
aelegal manner. . 


Where in a search `of two persons, revolver 
cartridges are found onthe person of one of them 
but nothing incriminating is found on the other, a. . 
34,{Penal Code, doesnot apply anda conviction of the 
latter under s, 19 (f), Arms Act, is not proper, nor 
can he he convicted for abetment inasmuch as con- 
viction for abetment will be justifiable only if the 
accused had an opportunity. to meet a case based 
on s. 28, Arms Act, and the court was satisfied 


[p. 284, 


col, 1 
Mr, Santosh Kumar for the 
Appellant, ot ont 
Messra, Khundkar, Anil Chunder Roy 
Choudhury and Fanindra Mohun Sanyal, 

for the Orown, i wA 


Rankin, C. J,--The appellant Man- 
matha Nath Biswas was on. 27th April last 
convicted of an offence against s. 19 (f), - 
Arms Act—viz., of having-in his possession 
or under his control a revolver and six 
cartridges on 18th February. He'was tried by 
the Ohiet Presidency Magistrate sitting as 
a Special Magistrate under the. Bengal 
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Emergency Powera Ordinance, 1931. 
Another man, Lalit Mohan Singha was 
tried together with him. The prosecution 
evicence was as fcllows: That these two 
persors had been seen at atoit5 P. M on 
zith January standing and talking toge- 
ther for fifteen minutes in front of the office 
of a newspaper called “Liberty? in the 
Upper Circular Road, after which they 
went together to the Sesldah crossing and 
separated, that some three weeks afterwards, 
viz, at about 6-30 Pp, m. on 18th Febru- 
ary, they were again seen near to the same 
spot, but on the east side of the street 
where there are railwsy liner; that they 
loitered and talked together there for 
about a2 hour, after which they proceeded 
northwards along the street till they came 
to the crossing of Rani Swarsamoyee 


Road, where there is a petrol shop, that. 


they stopped and loitered in front of that 
shop till a little before 9 P, Įm, when Sub- 
Inspector Ohowdhury challenged Lelit, and 
arrested him efter a severe struggle: that 
the appellant Manmatha at once began to 
run away, but was stopped in afew yards 
by s constable and did not resist arrest. 
Both were there and then searched. 
In Lalit’s right band pocket was found a 
revolver wrapped in paper and in his leit 
hand pocket were the six cartridges. Upon 
the appellant Manmatha nothing ineri- 
minating was found. The revolver was in 
workiog order andthe cartridges fib'ed, it, 
Ishoald here carefully add that Bub- 
Tospector Choudhury says that the move- 
ments of the accused gave him the impres- 
sion that they were waiting for some one 
and that opposite the petrol shop they 
were pointing this§way and that moving 
about restlessly. Sub Inspector Roy says 
that opposite the Medical School their 
movements “became suspicious.” It 
appears that they had been pointed out to 
the officers as persons suspected of smug- 
gling arms. The Special Magistrate con- 
victed both accused undere. 19 (f), Arms 
Act, and convicted Lalit under 8. 20 alco. 
He sentenced Lalit to six years’ rigorous im- 
prisonment under s. 20 and the appellant 


to two years under s. 19 (f) expressly 
acquitting him under s. 20. As regards 
the appellant, the Magistrate took the 


view that: 

“there cannot be a shadow of doubt that he was 
aware of Lalit’s possession of the revolver. His 
presence at the place in question in Lalit’s com- 
pany shows that he was aiding and abetting anu 
sustaining him.” AL 

He does not however convict the ap- 
pellant of abstment. He says that 8, 34, 
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Indian Penal Oode, applies to the case 
apparently because; 

“the circumstances show that they both had the 
same common object, viz.,to possess the revolver 
for the purpose of committing terrorist crime or for 
furthering terrorist crime, e. g., by selling the 
revolver to some anarchist ” 


Accordirgly he arrives at the conclusion 
that Lalit who had the revolver in-his own 
pozket po3s3sse1 it in such a manner as 
to show an intention to conceal it; that the 
appellant bad the revolver in Lalit’s pocket, 
but not in auch a manner as to show an 
intention to conceal it, On 15th April, the 
prosecution zase having closed, the trial 
was adjournedto the 2th for defence if 
any and argument. On the 25th no 
lawyer appeared for the accused. They 
were convicted on the 2/th and the present 
appeal by Manmatha was sigoed and 
forwarded from Jail on 23rd May. Under 
the Ordinance an appeal. from a Special 
Magistrate is to be brought witbin seven 
daye, s. 33 (2), and this Bench has recently 
held thatin view of tbe terms of s. 29, 
Limitation Act, s. 5 thereof cannot be 
applied to extend the time prescribed by 
the Ordinanc:. We are therefore prohibit- 
ed by 8. 3, Limitation Act, from entertain- 
ing this appeal. 

Mr. 8. K. Basu for the appellant ac- 
cordingly prays in aid our power of 
“superintendence” under s. 107, Govern- 
ment of India Act, as the only remedy 


‘available to him in view of e. 39 of the 


Ordinance. That we havethe power given 
by that section isto me reasonably plain. ` 
Bys. 72, Government of India Act, an 
Ordinance has the like force of law as an 
Act passed by the Indian Legislature and is 
subject to the like restrictions es the power 
of the Indian Legislature to make lawe. By 
e. 65 that Legislature has no power to repeal 
or affect 6. 107 unlees expreesly so autho- 
rised by Act of Parliament. By Sch. v, 
ss. 106, 108 (3), 109 and other sections are 
particularised as sections which may be 
repealed oraltered by the Indian Legisla- 
ture but s. 107 isnot included, and there- 
fore survives notwithstanding the wide 
language of e. 39 of the Ordinance: cf. 
Emperorv. Balkrishna Hart Phansalkar 
(1... Inthe present vase Mr, 8. K. Basu 
has contended that the power of superin- 
tendence imposes upon this Court a duty te 
eee that justice is done by the subordinate 
Courts in every case and that this duty 
reats uponthe Oourt independently of any 

(1) 141 Ind. Cas. 720; A IL R.1933 Bom, l; (1933) 


Or, Oas.1; 34 Or. L. J. 199; 34 Bom. L, R. 1523; 
Ind, Rul. (1933) Bom, 130 (S. B.). 
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action which the aggrieved party may take 
or may not take. He founds upon tba 
observations of Woodroffe, J., in Lekraj 
Ram v. Debi Prosad (2), to the effect thas 
there is no form of judicial injustice which 
this Court cannot, if need be reach, and 
that Judges have repeatedly refused to 
make any declaration limiting their 
powers under the Charter. Hə further 
contends that asthe accused has lost his 
right ofappeal by reason of the skortness 
of the period of limitation we should on 
that ground be the more ready to examine 
his case upon the merits under s, 107 since 
we have no power to extend the time for 
appeal. Mr. Khundkar on the, other 
hand, besides arguing that the Magis- 
trate’s conclusions are well founded con- 
fends that when the timeis elapsed for fil- 
ing an appeal the court in a case where 
the right of appeal existed should not exer- 
cise its power of “ superintendence,” 

In my judgment both these lines of ar- 
gument are to be rejected and are contrary 
to the weight of authority in this court. 
Soon afters. 15, High Courts Act of 1861 
had introduced the word “superintendence” 
to describe the power in question it was 
pointed out by Norman, J., in Gopal Singh 
v. Court of Wards (3) that it had ‘a legal 
force and signification which are perfect- 
ly well known to the Legislature. He rə- 
ferred to Blackstone’s “‘Oommentaries’ and 
Bacon’s “Abridgement” as showing that the 
writs of mandamus and prohibition were 
methods of exercising this power and con- 
cluded: aS, oat 

“This power of superintendence is entirely distinct 
from the jurisdiction to hear appeals. If the infe- 
rior court after hearing the parties comes to an 
erroneous decision either in law or fact on a mat- 
ter within its jurisdiction the court having power of 


erintendence never interferes. The only mode 


oe the propriety of such a decision is hy 


of questioning 
appeal” ` | 

An elaborate review of the decisions of 
this and other High Oourts upon this sub- 
ject is to be found in the Patna case 
Parameswar v. Kailaspati (4), 8 case which 
like most of the Calcutta cases arose out 
of proceedings under e. 145, Criminal 
‘Procedure Code for which before 1923 “re- 
vision” under that Oode did not apply. 
In the Fall Bench case of Sukh Lal. v. 
Tara Chand (5; Maclean, O. J., described 
the power of superintendence as some- 


' (2)12 0. W. N. 678; 7 Or. L, J. 499. 


. R. 430. 
E ae iod Oas. 801; 1.Pat, L. J. 336; 17 Or. L. J 


` B). 
H o 68; 2 O. L. J.241;9 0. W, N. 1046; 2 


Or L J.618 (F B). 
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what analogous to that of the King’s Bench 
Division to interfere by mandamus, and 
in Kelar Nathv. Khetra Nath (6) Mitra, 
J., said that it covld only be exercised 
in cases of non-exercise or illegal exer- ` 
cise of jurisdiction. I agree with Roe, J., 
in the Patna case that’ superintendence 
js not a legal fiction whereby a High Oourt 
Judge is vested with omnipotence but is 
as Norman, J., bad said a term having a 
legal force and signification. The general 
superintendence which this court has over 
all jurisdiction subject to appeal is a:duty 
to keep them within the bounds of their 
authority, to see that they do what their 
duty requires and that they do it in 
a legal manner. It does not involve res- 
ponsibility for the correctness of their de 
cisions, either in fact or law. . 

Thus in England a mandamus to hear and 
determine according to law does not mean 
that the inferior tribunal is ordered to 
give a correct decision nor does prohibi- 
tion lie to correct a wrong decision on 
the merits. Thelimits put upon appeals 
by the Indian Legislature. are a part of 
the judicial system which it is just as 
necessary for this court to enforce under 
s, 107 as any other feature of thatsystem. 
Upon the Indian cases however I doubt 
whether enfficient attention has been paid 
to the fact tnat aa regards Magistrates 
in particular the King's Bench in Bag- 
land has made extensive use of the writ 
of certiorari to bring up and quash coz» 
victions Prohibition and mandamus are 
not I think the sole forms of superinten- 
dence whish an Iadian Uourt should 
beer inmind asa gvideto the character 
of the power conferred by s. 16 of the 
Act, 1861. Defects of jurisdiction, fraud 
on the part of the Prosecutor and error 
on the face of the proceedings are all 
good grounds for certiorari, Taus in R. 
v. John Smith (7), where tue evidence wis 
set outin tne couviction or order and it 
appeared that there was not proper evi- 
dence to be considered by.the Magistrate 
in support of a point material to the con- 
viction, the conviction was quashed. As. 
Lord Kenyon’s judgment shows, it is 
certainly not enough that the Magistrates 
have misconceived a point of law or come 
to a wrong decision on the facts For this 
purpose the Magistrate should be regarded 
as the person to judge the weight of the 
evidence, 

But if there is no evidence at all of the 


(6)6 ©. L.J. 705; 6 Or. L, J. 490 
(7) (1800) 8 T. R. 588. | 
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facts charged or if, on the Magistrate's 
own view of the facts proved, the offence 
was not in law committed, I think that 
an Indian High Court acting under s. 107 
will not be misconceiving the ckarecter of 
its powar if it interferes. In this respect only 
would I add anything tothe valuable and 
concise statement given by Ohamier, O. 
J., inthe case of Parameswar v. Kailas- 
pati (4) at p.s40*. “The face of there- 
cord” meant a different thing in the old 
English cases from what we naturally mean 
by it in India today what I have just said 
is I think the substance and meaning of the 
English rulein terms applicable to Indian 
practice. It should perhaps be made clear 
that the case where on the Magistrate's 
own view -of the facts the offence was 
not in law committed is an entirely differ- 
ent thing from the case where the Magis- 
trate in his judgment has not specifically 
mentioned every element in the offence. 
15 is practicable that the High Court should 
gee that no man is convicted without a 
legal reason. Indeed it is idle to givea 
remedy for irregularity in procaiure if 
remedy is to be refused “whera, after a 
proper trial, the final order of the iaferior 
Uourt is without any legal foundation. It 
is not practicable that this Court should 
retry all cases of the lower Oourts and 
that it should do so upon no settled pri- 
neiple but i2 cazes arbitrarily and spora- 
Gisally chosen is highly enomalous and 
undesirable, Ths power of superinten- 
dence isa power Of a kaown and well 
recognized character and should. be ex- 
ercised upon those,judicial principles which 
give it its character. The matter cannot 
be better put than in the words of Lord 
Denman, O.J., in Queen v. Bolton (s) at 


p. 1017; 

. “It is of much more importance to hold the rule 
of law straight, than from a feeling of the sup- 
posed hardship of any particular decision, to in- 
terpose relief at the expense of introducing a pre- 
cedent full of inconvenience and uncertainty in the 
‘decision. of future cases,” oe 


This is in my opinion more in conson- 
ance with the nature of the power of 
superintendence, with judicial prinziple and 
with the due administration of justice 
itself, than is the alternative procedure 
which begias by refusiag to recognizs 
any limits to the power or any principles 
as fit to govern its exercise and ends by 
vouching Giscretion for the result, after 


, (8) (1841) 1 Q. B. 66. 


¥Page of IP. L.J. [Ed] 
_ tPage of (1841) I. Q. B.—[ Hd] 
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an open te-hearing of each case. So far 
from being tempted to extend the grounds 
of interferences under s. 107 by the circu- 
mstance that the accused his allowed his 
right of appeal to become barred, I think, 
that his difficulty is increased bv the fact 
that he had such a right. Yet if he 
loses his rights gs an appellant by a delay 
beyond seven daya I cannot think that it 
is possible on that account to refuse him 
the much more limited right to complain 
of his conviction under e. 107. The cir- 
cumstances are very strong to excuse his 
small delay. 

By the ordinary standard for such matters 
in this court he would have 60 days: he 
petitioned within 27 days. The matter 
may be tested thus. Suppose 8 man, 
ignorant and in prison, without legal ass. 
istance or knowledge of our special or 
general law, were to complain after seven 
days from his conviction that the Special 
Magistrate was not qualified as such, or 
that the case was not within his jurisdic- 
tion, could this court because of the right 
of appeal provided by the Ordinance re- 
fuse to entertain such an objection. Sure- 
ly not. Better reason must be given for 
refusing relief against a contempt of the 
Orown. My view is that there is all the 
difference between an applicant who comes 
into court with euch a case and one who 
comes with a general objection to the justice 
of his conviction on the merite; that English 
practice shows that it is quite practi- 
cable, if none tco easy, to draw a line of 
distinction between cases of the one kind 
and of the other and very necassary that 
the line should be kept clear and straight; 
that it is not a question of what the court 
will ordinarily do in this jurisdiction but 
a question of what the scope and objest 
of this jurisdiction ia, The limit set to the 
right of appeal is not a limit to all re- 
medy against usurpstion of authority, 

In the present case the accused cannot 
in my judgment dispute the jurisdiction 
of the Magistrate to determine the case 
but he is in a position to present his case 
as follows: He need not ask us to diabe- 
leive any of the prosecution evidence but 
say that it does not amount to proof or 
indeed to any evidence that hs knew of 
Lalit's possession of the revolver, or, if 
he knew, that he was abatting Lalit’s® 
offence of pcssessing it; still less that he 
himself was in possession or control of the 
revolver whether jointly]with Lalit or other- 
wise. He says that the Magistrate has 
upon no evidence convicted him of poso 
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session by reason, as his judgment shows, 
of an erroneous notion that s. 34, Indian 
Penal Oode enabled him to do so, and 
that his findings as to s. 19 (f) and œ. 
z0 are contradictory and betray the illegal- 
ity of the convistion. Now,in my judg- 
ment the finding that the accused knew 
of Lalit’s possession of the ravolver is 
not a finding without any evidence though 
I do not think that the evidence carries 
the matter beyond the realm of suspi- 
cion. On the Magistrate's own view of the 
facts however Ido not see how he could 
in law convict this accused under s. 19 
(f). There isno evidence that the revolver 
in Lalit’s pocket belonged to this accused 
and there is nothing to show thatif this 
accused had asked for it he would not 
have met with the reply; ‘‘Oartainly not, 
It is my revolver.” No doubt, if both 
men acting tcgether’ to shoot X, Lalit had 
fired the shot, 6 34 might apply to render 
Manmstha guilty of murder or of wound- 
ing, Again if the Magistrate had found 
as a fact that the two were in joint pos- 
session of the revolver the question before 
us would have been different. 

But in what way s. 34 applies to show 
that Manmatha was in posgession or con- 
trol of the revolver. I do not. understand, 
With all possible respect to the learned 
and very able Magistrate, this conviction 
rests in the end upon no foundation in 
the evidence or in the findings and 1 
think it shoul1 be set aside under s, 107. 
We were asked to substitute a conviction 
for abetment, but, we would only do that 
if the accused had had an opportunity to 
meet a case based upon s. 28, Arms Act, 
and if we ourselves were satisfied with 
the proof of the elements of- that offence. 
Neither condition is satisfied. I propose 
that we should treat this petition of appeal 
as an application under s. 107, Govern: 
ment of India Act, direct that the convic- 
tion be set aside and that the accused 
be acquitted and releasad, 


Pearson, J.—I agree. 


n./4. Conviction set aside. 
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LAHORE HIGH COURT. 
Firat Oivil Appeal No. 3198 of 1927. 
January 19, 1933. 

OoLD3TREAu AND Jat Lat, Jd. 
BADLU AND OTHERS —PLAINTIFFS— 
APPELLANIS 
versus 
Mussammit UMRAO KAUR anv oTHE2S 

—DaranpantTs — RE:P/NDENTAG, 

Customary Law (Punjab)—Succession—Brahmins 
of Delhi District—Daughier's sons v. Collaterals, 

Among the Brahmin agriculturists of the Delhi 
District distant collaterals exclude daughter's sons 
and, therefore, a gift by the widow to her daughter's 
son cannot bs regarded asa mere -acceleration of 
succession and can be challenged by the collaterals.. 


First appeal from the decree of the Sab- 
ordina‘e Judge, Firat Olats, Delhi, dated 
the L} h November, 1927, 

Meesre. Kishan Dayal and Bhagwat Dayal, 
for the Appellants, 


Messrs, M. C. Mahajan and Madan 
Mohan, for the Responcenisa, 

Coldstream, J.— One Hazari, a 
Brahmin agriculturist of Hareoli in Delhi 
Tahsi), died on 15th January, 1914, leaving 
a widow Umrao Kaur and an. unmarried 
daughter Musammat Lado. Umrao Kaur 
succeeded to his landed estate, Bub- 
sequently she also took possession of the 
estate of her husband's brother Mohar 
Singh whore widow had died. - . < 

On 24th May 1825 Umrao Kaur adopted 
Hoshiar Bingb, Musammat Lado’s son, then 
about six months old, declaring that she 
did so under her husband's direction. On 
22nd October, 1825, she executed a formal 
deed conveying to Hoshiar Singh the pro- 
perty which had belonged to her husband, 
On 8th January 1926 the appellanta who 
are collaterals of Hazari in the tenth degree 
instituted the suit against Umrao Kaur 
and Hoshiar Singh from which this appeal 
arises, praying for a declaration that the 
gift of Haziri’s land by Umrao Kaur to 
her daughter's son would not- affect their 
reversionary rights. It was admitted at 
the trial that the family was governed by 
Customary Law and that the land was ance- 
stral and the Subordinate Judge held the 
adoption invalid, finding it not proved 
that Umrao Kaur had been authorised by 
her husband to make it, Hs dismissed the 
euit, however, on the ground that Hoshiar 
Singh was entitled to succeed to Hazari's 
proper:y in preference to the plaintiffs and 
that the gift by Umrao Kaur merely ac- 
celerated succession to the estate. 

Against this decision the collaterals have 
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appealed through Mr. Kishen Dayal whose 
case is that the lower Court's finding re- 
gsrding Hoshiar Singh's preferential right 
of succession is not justified upon the evi- 
dence and is contrary to the Customary Law 
of the district, and that in any case the 
adoption being invalid his clients were 
entitled to a declaration that the gift made 
in October 1825, which did not pass the 
whole of Hazari’s estatesnd therefore could 
not be regarded as a mere acceleration of 
succeesiop, would not affect their rights. 

For the respondents Mr. Mehr Ohand 
Mahajan while supporting the lower Oourt’s 
decision that Hazari’s distant collaterals 
were not entitled to sue in the presence 
of his daughter's son, disputes thecorrect- 
nees of the Subordinate Judge's finding 
that Umrao Kaur had not her husband's 
authority to adopt a son to him. 

There is no doubt that there was a formal ad- 
option ceremony on the 24th May, 1925 which 
was followed by the deed of giftin October. 
But 1 think that the lower Court was right 
in deciding that Umrao Kaur failed to 
prove that she acted under instructions 
given her by her husband eleven years pre- 
viously on his death-bed. Her story to ex- 
plain why her husband did not himeelf 
adopt a son before he died was thatshe was 
pregnant at the time and her husband told ner 
that if the child turned out to be a girl 
ehe was. to adopt for him a son born of 
his daughter. Umrao Kaur’s child was not 
born until more than eleven months after 
Hazari’s death. So this story is extremely 
improbable. 

It isgremarkable that so large a number of 
persons as hays given evidence regarding 
the adoption ceremony should have been 
present when Hazari gave instructions to 
his wife, although they were not closely 
(if at all) related to. him, Why they hap- 
pened to come together to his bedside at 
the right moment is not explained. I have 
no doubt that all this story is a fabrication. 

Asregards the rights of collaterals to 
succeed in preference to a daughter's son 
in Delhi Mr, Kishen Dayal relies principal- 
ly upon the riwaj-t-am of the district re- 
produced in the Manual of Customary Law 
prepared at the last Settlement which evi- 
dence, he contends, concludes the matter 
in favour of his clients. The relevant por- 
tion of the riwaj-t-am is in the answers to 
questions Nos, 60 and 63 where it is laid down 
that except in a few families where inheri- 
tance devolves according to Muhammadan 
Law, 8 daugther is excluded from inherit- 
ance by the male kindred however distant 
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(question No. 60) and:that among Hindus, 
daughters have no right to inherit (ques- 
tion No, 63). The evidence produced by the 
defendants which is merely the bare state- 
mentsof witnesses unsupported by instan- 
ces, certainly does not discharge the onus 
of proving that riwaj.i am does not correctly 
describe the custom. To this Mr. Mehr 
Ohand's only reply is that this portion of the 
riwaj.iam was not relied upon at the trial 
and that his clients areentitled to be given an 
opportunity to produce further evidence to 
meet what appears to be a new case, But 
the evidence makes it clear that the par- 
ties very clearly understood that the ques- 
tion whether distant collaterals exclude a 
daughter's eon was a main issue for deci- 
sion. The mere absence of a copy of the riwaj- 
i-am from the record is immaterial (Ata 
Muhammad v. Fateh Muhammad (1), for it 
is manifest thatit was on the riawaj tam 
that the plaintiffs relied in asserting their 
rights of succession as against a 
daughter's son. The plaintiffs Baldewa 
and Badlu in the witness box ex- 
pressly referred to the riwaj, the latter 
explaining that by ‘general custom’ he 
meant the riwaj i-am recorded at the Settle- 
ment. This riwajiam of Delhi District 
hes recently been accepted by this ¢ourt as 
authoritative evidence of Oustomary Law 
in Ghogri v. Manbhari, 131 Ind. Oas. 347 (2). 
lt is to be presumed that the parties produc- 
ed the best evidence available at this trial 
and 1 do not think thatthe remand asked 
for by Mr. Mehr Ohand is called for in 
the interests of justice. Having regard to 
what is stated in the riwaj tam to be the 
custom and the failure of the defendants 
to produce any reliable evidence to the 
contrary, Lam of opinion that Mr. Kishen 
Dayal’s argument must prevail and that 
the lower Oourt’s finding that the col- 
laterals have no locus standi must be revers- 


ed. 

It follows that the gift to Hazari’s 
daughters son by Umrao Kaur cannot 
be regarded asa mere acceleration of 
succession. : 

I would accordingly accept this appeal 
and decree the appellants’ suit with costs 
throughout. 

Jai Lal, J.—I agree. 

A Appeal accepted. 

(1) 129 Ind. Oas. 756; A. I. R. 1930 Lab. 900; Ind. 


Rul, (1931) Lah, 228 ə 
(2) 131 Ind. Oas. 347; A. I R, 1931 Lah. 
123. 
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KUNHI KRISHNA VARMA 
VALIA RAJA 4ND ANOTHER 
—PLAINTIFF ¿ND DEFENDANT 
— RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), ss. 4, 
“66, 64, 69—Limitation Act (IX of 1908), s. 2 (9), 
‘Sch. I, Art. 80—War bonds, whether promissory notes— 
Suit on war bond—Limitation—Starting point, date of 
majority or date of presentment—Indian Securities 
Act (X of 1920), s. 18, effect of—Malabar Law— 
Sthanams—Succession to assets of sthani. 

In the case of Malabar sthanams on the death of 
-a Valia Raja, such of his assets as originated 
.from the income of the sthanam goto the kovila- 
gam from which he sprang. They do not under the 
ordinary law pass as accretions or otherwise to the 
sthanam. [p. 286, col. 2.] ; 

Section 18 of the Indian Securities Act (X of 
1920), does not give the plaintiff more time than he 
would otherwise have under the Limitation Act. 
That section says no more than that when the 
Government has madea payment due upon a se- 
curity it shall be discharged from all liability in 
respect of the security after the lapse of six 
years from the dateon which the payment was 
due. [p. 287, col. 2.] 

A war bond isa promissory note within the 
Negotiable Instruments Act,and for purposes of 
limitation, since the provision with regard to the 
place of presentment excludes it from the special 
Arts. 69, 72 and 74to 76 the residuary Art. 80 for 
a “suiton a bill of exchange, promissory note or, 
bond not herein expressly provided for” must 
apply and time runs from the date when 
the bill, note or bond becomes payable. [ibid.] 

A war bond does not become payable within the 
meaning of Art. £0 until presentment at the 
specified place has been made and time runs 
only from the date of presentment. Secretary of 
State for: India v. Prasad Bapooli (1), relied on. [p. 
288, col. 2.1 

In the case of Government securities such as 
war bonds the Government lies under no duty to 
seek out and pay its creditors, but they must 
present their promissory notes at the place appoint- 
ed for payment [ibid.] 

Per Sundaram Chetty, J.—Where a promissory 
note suchas a war bond is expressed to be pay- 
able on a certain date it must be deemed to have 
attained maturity on.the third day after that 
date; it must be presented for payment at the 
‘specified place onthat day and that day is the 
correct starting point for limitation under 
80. [p. 290, col: 1.] i 

Mr. P. Venkataramana Rao, The Govèrn- 
ment Pleader, for the Appellant. 

Messrs, K. P.M. Menon and D. A, 


Krishna Variar, for the Respondents. 
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Second Civil Appeal against the decree 
ofthe Court ofthe Subordinate Judge, Tel- 
licherry in O, S. No, 2of 1927, (O. 8. No. 26 
of 1926, District Court). f 
Curgenven, J.—The plaintiff is a 
Valia Raja of Kadathanad, having succeed- 
ed to thattitleon the death of the pre- 
vious holder, Krishna Varma, in 1919, In 
1918, Krishna Varma Valia Raja had 
subscribed for six war bonds of Rs. 1,010 
each and sixty post-office cash certificates of 
Rs, 100 each. The point for decision in 
this case is, who becameentitled to these 
assets upon Krishna Varma’s death. The 
successicnito the sthanam which compriees 
an estate as well as the title of 
Valia Raja, is regulated by the usual 
Malabar rule; there are two Kovilagams, 
called respectively the Edavalath and the 
Ayancheri Kovilagam, and the senior male 
member of thetwo Kovilagams combined 
succeeds as Valia Raja, Krishna Varma 
himself derived from the Ayancheri 
Kovilagam, his successor the plaintiff 
from the Edavalath Kovilagam. The 
general proposition is not now disputed 
before us thaton the death of Valia Raja 
such of his assets as originated from the 
income of the sthanam go to the Kovilagam 
from which he sprang, in the case of 
Krishna Varma to the Ayancheri Kovile- 
gam. They do not under the ordinary law 
pass as accretions or otherwise to the 
sthanam, When Krishna Varma died the 


-securities in question were taken posses- 


sion of by the senior member of that 
K ovilagam Sankara Varma, now the 2nd 
defendant; and it is his case that by 
the crdinary rule of succession his Kovila- 
gam is entitled to them, The plaintiff as 
sthant sets up special grounds, which will 
be purticularised later, to take the case out 
of the ordinary rule. 

Before coming to the present suit we 
may glance briefly atthe course of pro- 
ceedings which led upto it. Not long 
siter Krishna Varma’s death, which oc- 
curred cn 5th September, 1919, both the 
plaintiff snd the second defendant,applied 
tothe Revenue Authorities for the transfer 
of the securities in their respective names. 
The second defendant's letter to . the Collec- 
tor Ex. V,is dated the 6th December, 
1919 and that of the plaintiff to the Tah- 
eildar, Ex. II, is dated the 22nd January, 
1920. These applications evoked a reply 
from the Superintendent of Post Offices, 
Malaber Division, (Ex. B) that the amount 
of the war loan could only be paid on pro- 
duction of an order from a competent court 
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of Jaw. The plaintiff aftersome consider- 
able delay then applied (Ex, I) for a suc- 
cession certificate, making Sankara Varma 
respondent. The District Judge dismissed 
the application on the 16th August, 1922. 
Thereupon the plaintiff sued the present 
second defendant, in O. 8. No. 23 of 1923 on 
‘the file of the Subordinate Judge of Tel- 
licherry, for a declaration of his title to 
these assets. Whilethesuit was pending 
Sankara Varma succeeded in obtaining 
payment of the amounts due upon the war 
loan and post office certificates, and the 
‘plaintiff was allowed to amend his plaint 
to include a prayer for the recovery of the 
money. The suit was dismissed both upon 
the allegation of fact with which the plaint- 
iff endeavoure! to support his title and 
upon the issue whether, even if the plaint- 
iff had proved his title, he could recover 
the money from the second defendant. 
There was an appeal to this court and the 
learned Judges who disposed of it, while 
agreeing with the court below that 
plaintiff could not recover the money, took 
a different view of the evidence relating to 
title. Having thus failedin his objective, 


the plaintiff then brought the present suit, 


against the Secretary of State, on whose 
application Sankara Varma was impleaded 
as seccnd defendant. Substantially the 
same ground wastravelled over, the de- 
positions of someof the witnesses in the 
prior suit being by consent read 83 evid- 
ence. The learned Subordinate Judge of 
Tellicherry has found in favour of the 
two plaintifison the question of title, and 
has given him a decres for the recovery of 
the. amount of the war loan, but has dis- 
missed the claim in respect of the post 
office certificates as barred by limitation. 
The appeal is preferred bythe Secretary 
of State in respect of the former decision 
and the plaintiff has filed a memorandum 
of objections in respect of the cash certi- 
ficates, 

Although the matter was atone time dis- 
puted, it is now common ground that the 
money with which these investments were 
made came from the income of the sthanam, 
and, as already obeerved, it is not disputed 
that according tothe orainary law of suc 
cession the second defendant’s Kovilegam 
would have been entitled to them. ‘the 
plaintiff must, therefore, put hiscase upon 
a special footingif he is to succeed. He 
in fact assumed two alternative positions. 
In the first place he alleges that Krishna 
“Varma specifically appropriated these 
particular assets to the sthanam with the 


SHOaRTARY OF STATE V, KRISHNA VARMA VALIA RAJA, 


the 


287 

intention that they should be incorporated 
with the rest of the sthanam estate and 
pass to his successor as Valia Raja, The 
plaintiff's second position is that the ordi- 
nary law is overridden by a special family 
custom according to which all assets left 
by asthani pass to his successorin the 
sthanam, 

* * % 

On the question of limitation, I do not 
think that the learned Subordinate 
Judge is right in his view thats. 18 of the 
Indian Securities Act (X of 1920) 
give the plaintiff more time than he would 
otherwise haveunder the Limitation Act. 
That section says no more than that when 
the Government has made a payment due 
upon a security it shall be discharged from 
all liability in respsct of the security after 
the lapse of six years from the date on 
which the payment was due. ‘That merely 
puts an unconditional limit upon the time 
within which theclaim may be made but 
does not extend the time in all cases up to 
that limit. The question remains open 
therefore, whether thie suit was in time 
under the ordinary law of limitation. 
The first point todecideis what kind of 
instrument isa war bond. It has been 
argued before usthatit is nota promissory 
note, either ss defined in the Negotiable 
Tostruments Act, or in the Limitation Act, 
Now in the first placa itis styled a pro- 
missory note, and the definitions in the two 
Acts appear tobe wide enough to include 
it. The only specif: argument advanced 
is thatthe presence of a stipulation with 
regard to presentment of the security at a 
named place (the General Treasury, Fort 
William) takes it out of definition. The 
answer is furnished by the terms of s. 69 
of the Negotiable Instrumenis Act, which 
providesthat n promissory note payable at 
a specific place must, in order to 
charge the maker or drawer thereof 
be presented for payment at that 
place. The Actclearly, therefore, contemp- 
lates promissory notes of this character. 
We have then to consider under what 
article of the Limitation Act it should 
fali. Since the provision with regard to 
the place of presentment excludes it from 
the special Arts. 6°, 72,and 74 to 76, it 
seems clear that the residuary Art 80 
fora "euit on a billof exchange, promis- 
gory note or bond not herein expressly 
provided for” must apply and that time 
runs: from the date when the bill, note cr 
bond becomes payable. This ‘raises the 
further question whether the promissory 


will’ 
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note becomes payable on the date of 
maturity, which is the 15th September, 
1921, or whetherit would only be render- 
ed payable by presentment in accord- 
ance with its terms: It is well-settled 
that wherea note is drawn for payment 
“at sight” or “on demand” and without 
more, no presentment is necessary; and 
in fact this is expressly stated in the ex: 
ception to e. 64o0f the Negotiable Insiru- 
ments Act. Where however, a note is 
made payable ata specified place the 
terms of 8.69 already quoted require 
that there must -be presentment in order to 
chargé the maker thereof. Whether this 


latter phrase is equivalent to saying that - 


the note dces not become payable until 
-that condition is complied may not. be per- 
fectly clear, It hss been argued that the 
words “in order t 
to the - institution of a suit, But 
on all ordinary principles the liability to 
pay and the right to sue should be governed 
by the same conditions. If the maker is 
sued upon such a note, would it not be 
open to him to plead that no liability to 
psy had arisen as no presentment had been 
made? Itappesre to me that the reasoning 
employed by Schwabe, O. J. in Secre- 
tary of State for India v. Prasad Bapooli 
(1), although it related to an instrament 
which wasunusual in character and probably 
nota promissory note within the meaning 
of the Negotiable Instruments and Limita- 
tion Acte, wes general enough in its terme 
to apply also to a case such as the present. 
IfI may very briefly abstract it, it runs es 
follows. When money is payable on demand 
and nothing further is said—whether by 
prescribing a place for presentation or 
otherwise—time begins to run atonce. This 
principle is in this country. to be found 
expressed in Arts. 59 and 71 of the Limita- 
tion Act. The words ‘on demand’ are in 
fact to be regarded as mere words and it is 
not really intended that any demand should 
be. made before the liability to pay arises, 
In England it was formerly held that where 
a place for presentment was named, present- 
mert at that place was necessary before a 
tight.to sue could arise. This rule has 
since been altered by Statute; but there has 
been no such statutory alteration of the 
law in Indis. We must look at the docu- 
ment and'decide whether it was the 
intention of the debtor to insist on a 
demand at the place named. If such an 
intention can be inferred, then the debtor 
 (1)-74 Ind. Cas. 785; 46 M. 259; 44 M, I. -J, 685; 
18 Le W.210; ALR. 1925 Mad. 667, 
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comes under no liability to pay until such 
demand is made. itis when the argument ` 
has reached this point that the termsof 
the instrument fall to be considered. It 
appears to me clear in the Government 
securities such as the present that the 
Government lies under no duty to seek out 
and pay its creditors, but that they must 
present their promissory{notes at the place ap- 
pointed for payment. I would therefore hold, 
with reference to the terms of the third 
column of Art, 80, that time, which runs 
from the point of tims when’ the note 
becomes payable, does not'run until pre- 
sentment at the epecified place has been 
made. ay 

This is the further difficulty that there 
bas in fact been no presentment by the 
plaintiff, the notes having been presented - 
by the second defendant and cédncelled upon 
payment of the amount to him. In the 
circumstances I am of opinion that the 


‘plaintiff would be entitled to avail himeelf 


of the presentment already made, as the 
only reasonable conclusion on the facts, If 
that be so, admittedly the suit will be in 
time. f 1 

But as my learned brother concurs in the 


view which I take of the merits of this 
‘case, the appeal is allowed and the suit 


dismissed with costs throughout. ` 

The memo of objections is dismissed with 
costa, 2 : 

Sundaram Chetty, J.—My learned 
brother has déalt with the merite of the 
plsintifi’s claim in its several aspects 
and I express my concurrence in the view 
taken by him. í do not proposeto deal 
with those points once. again, but I shall 
confine myself tothe question of limitation 
raised in this case. The learned Subordi- 
nate Judge had held that the plaint 
claim in respect of the war bonds is not 
barred by limitation. The correctness of 
that finding is challenged by the learned 


Government Pleader on behalf of the appel- 


lant. 
These war-bonds are six in number, each 
of them being for Rs. 1,000, They were 


.purchased by the late Krishnavarma Valiya 


Raja who was the sthani of the plaint- 
mentioned mooppu stanam and who died cn 
the õth September, 1919 The present 
plsintiff is his successor to the Office of 
Stanam above-mentioned and has filed this 
suit for the recovery of the amount of those 
warbonds as thesole legal reprecentative 
of the deceased sthant. Inorder to under- 
stand under what category of documents 
the warbonds in.question come, we may 
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take Ex: IK asthe sample. It is styled as 
B promissory note. The Governor-General 
of India “in Oouncil on behalf of the 
Secretary of State for India ‘in Council 
promises to pay the Accountant G3neral; 
Madras, or order at the Ganeral Treasury at 
Fort William on the 15th day of September; 
1921 a sum of Rs. 1000 together with iaterest 
at 54 percent. per annum to be paid by equal 
half-yearly payments. This war-bond is 
dated the Lith day of September, 1918, The 
definition of a promissory note is ‘given 
in s, 40f the Negotiable Instruments Act and 
a promissory note is also defined ina. 2 (9) of 
the Limitation Act, 1X of 1908 There seems 
to. bë no substantial difference between 
the two definitions and the requisites of a_ 
promissory note as defined in either of; 
those Acts are fulfilled in the case of the 
war-bonda in question: It is contended 
on bshalf of the respondent thas by reason 
of the specification in Ex. 1X of the place. 
where the amount of the promissory note is 
payable jit would not be strictly a promissory 
note as defined by the aforesaid Aste; but, 
if regard be had to some’ of the 
sections in the Negotiable Instruments Ast, 
it is clear that by reason of the specification 
of a place for the repayment of the amount, 
the document is not taken out of the cate- 
gory of promissory notea dealt with under 
thas Act. Section 6J of the Act relates 
to a promissory note made payable at a 
specified place and s. 66 relates tola pro: 
missory note made payable at aspecified 
périod after date thereof. The wording 
of Ex, IK shows that it is a promissory note 
of this ‘double character ‘coming under ss. 
66 and 69 of the Act. It is not a promissory 


note payable'on demand, for the words ‘on- 


demand’ do not appear init atall, but it is 
@ pro-note payable at a specified period after 
date thereof and ata specified place We 
have to see which would be the appropriate 
Article of the Limitation Act applicable 
to a‘éuit on such a pronote. Article 69 
déals with a suit cn ‘a promissory note 


payable at a fixed time after 
date “thereof, Article 71 relatea ` to 
a sút on a Bill of Exchange 


accapied payable at a particular place, but 
this article does not provide for a promis- 
sory: note made payable at a pariicular 
place, nor does Art. 69 provide for such a pro- 
note. Nor dogs the promissory note in ques- 
tion come uader Art 72 or Art. 73. If none 
of the specific articles ralating to promissory 
notes can atrictly apply to a promissory 
nota of the typeof Ex, IX, the only proper 
course isto apply Art, 80 which deals with 


142—37 & 38 
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asuit on a promissory note not expressly 
provided for in the schedule. This article 
provides'a period of three years from the 
date when the note becomes payable. ` This 
is a general article applicable to promissory 
notes which are not expressly provided for 
in any other artic's. If the document in 
question is a promissory note—and I have 
no doubt that itis Art. 80 cannot be over- 
looked, aud it: is only when even this 
general article is found to bs inapplicable 
we should regort to the ‘final and residuary 
articles, namely, Art, 120, which provides a 
period of six years from the time when 
the right’to sue accrues for suits for which 
no period of limitation is ‘provided else: 
where in the schedule. In ‘my opinion, 
the proper article applicable _ to 
the present suit, so far asit relates to the 
claim © for the recovery“ of the 
amounts due on the. warbonds in 
question is Art. 80of the Limitation Act. — 
The next and the more difficult question 
is, what ia the starting point for limitation? 
According to column’3 of Art. 80, limitation 
begins to run from the date when the note 
becomes payabls, | Under s. 66 of ‘the 
Negotiable Instruments Act, 8 promissory 
note made payable at a specified period 
atter date thereof, must be presented for 
payment at maturity, and ‘under's.69, a 
promissory note made payable at’a specifisd 
place must, in order to charge the maker 
thereof, be presented for payment at that 
place. “According to 8, 22; the maturity of 
a promissory note is the day at which it 
falls due and every promissory note 
which* is not expressed to be ‘payable 
on demand is: at- maturity on the 
third “day after the day on which itis 
expressed to be payable. The mode of 
calculating the days of grace is given “in 
s, 23. According to the terms of Ex: IX, 
the promissory note is expressed ‘to be 
payable on the 15th September, 1921. ‘It 
is not expressed ‘to be payable on demand, 
It must be deemed to have been at maturity 
on the third day after that date, that ‘is‘on 
the 18th September 1921. Presontment'for 
payment ai matutity is: obligatory under 
a. 66 and similarly presentment for psy- 
ment at the specified place in order to charge 
the maker thereof is obligatory under s; 69. 
It‘ is only where the promissory note is 
payable on demand and is not, payable at 
a ‘specified place, no presentmentis neces- 
sary in orde#'t> charge the: maker thereof, 
(Vide exception tos, 64), ‘Taisrule does 
not apply to the promissory note in ques- 
tion. Ji was at the ‘maturity on the 18th 
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September, 1921, and not before, and its 
precentment for payment must be made on 
the date at the specified place as required 
by es, 66 and 69. As tbis is nota negotiable 
instrument payable cn demand, $, 74 of 
the Act coes not apply and there is no 
question of presentment for payment within 
a reasonable time, The question of what 
. is ressonable time has been held to hea 

mixed question of law and fact. Sucha 
question would arise for determination when 
presentment is optional,in which case the hol- 
der, if he chooses to present, may do so at 
any time before payment. In the case of a 
promissory note like Ex, IX, there is no 
option in the matter of presentment and, 
in view of ss. 66 and 69 of the Act, it must 
ke presented for. payment at the specified 
place cn the 18th September, 192], when 
the note really. becomes payable according 
tolaw. That date seems to my mind to 
be the correct starting point for limitation 
fcra suit on this promissory note under 
Art, 80 of the Limitation Act. When 
the note has thus become legally payable 
on the aforesaid date, limitation for enfor- 
cing the payment muh be deemed to have 
commenced since then, and, unless a valid 
reason is made out of its cessation or 
suspense, the bar of limitation cannot be 
got over after the expiration of three 
years from the date when the limitation 
began to run, Where thedate of the cause 
of action is so determined, it must be 
held that limitation has commenced to 
run from that date. Suppose the time 
for presentment of the note for payment 
was at the option of the holder, it can be 
reasonably urged that the note becomes 
payable on the date on which he ckooges 
to exercise that option; but where the date 
for presentment is fixed to be a particular 
date according to the provisions of law 
applicable to a promissory note, or in other 
worde, the date on which the promissory 
note becomes payable is determined to 
bea particular date according to the pro- 
visions of law, limitation for a suit to 
enforce the payment must be taken to 
have commenced on the date on which it 
ought to have been presented, and the 
starting point cannot be altered by the act 
or omission of one party alone, 

Reliance has been placed by the learned 
Advocate for the respondent on the decision 
reported as Secretary of State v. Prasad 
Bapooli (1). The decision rested upon the 
special terms of the promissory note and the 
main contention in that case was that, 
though the claim related to the amount due 
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as rer the pronote, it had an indissoluble 
link with the previous agreement of 1824 
entered into with the company, whereby a 
specific trust was created and as such the 
case would coms under s. 10 of the Limita- 
tion Act, The learned trial Judge was of 
opinion that theclaim bséssd on the pro- 
Hote as a simple contract debt would be 
barred by limitation, but as it was a case 
of express trusi coming under s. 10 of the 
Limitation Act, there would be no bar 
of limitation. But on appeal, it was held 
that the claim onthe promissory note even 
if lcoked upon as asimple contract debt 
was not barred. In the first place, ge- 
cording tothe terms of the document 
dealt within that decision, the prircipal 
amount became payable on „demand after’ 
the expiration of 15 months from the date 
on which the Government gives the notice 
set out inthe document. In the second 
place, there was no unconditional promise 
to pay the principal amount because the 
payment depended upon the Government 
exercising its option to give the notice 
or note, (Vide page 276*;, Inthe next 
place, in order to entitle the holder to 
payment, a demand ‘after the expiration of 
15 months from the giving of the notice 
was rendered necessary by the express 
terms of the document, Ona proper con- 
struction’ of the terms thereof, it was held 
by Schwabe, O.J., that the words “on 
demand” were not mere formal words, but 
it was really intended that the demand 
should be made before the liability to pay 
arose. Great importance was also attach- 
ed tothe fact that the payment waa to be 
made ata named place by the person 
liable. There was no time fixed for mak- 
ing the demand after. the expiration of 
15 months’ notice to be given at some 
future time by the Government. No time 
was fixed for the giving of such a notice 
by the Government and it.would appear 
that it was optional with the Government 
to give such noticeat any time and it was 
equally optional with the creditor after 
the expiration of the aforesaid 15 months 
time to make “a demand for pay- 
ment at any time, In view of thoee special 
conditions, it was within the power of the 
parties to postpone the starting point of 
limitation as they" pleased. But in .the 
present case, such features are absent, and, 
as I have attempted to show, the date on 
which the note becomes payable has been . 
determined to bea particular dste and 
according-to the provisions of ss. 22. 66 
~*Page of 46 M—[Eed | 
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and 69 of the Negotiable Instruments Act 
which govern a promissory note such as 
Ex. IX, the date forthe accrual of liability 
to pay the amount ofthe pro-note in ques- 
tion does not depend on the performance 
of an act ata time left to the option of 
one party or other as was the case dealt with 
in the aforesaid decision. 

| The present suit was filed by the plaint- 
iff on the 13th September 1926. Obviously 
it was filed more than three years since 
the dateon which the war bonds (pro- 
Missory notes) became payable, that is, 
the 18th September 1921. The causes of 
action must be deemed to have arisen when 
the notes became payable within the mesn- 
‘ing of Art. 80 of the Limitation Act. In 
para, 15 of the plaint, the correct dates for 
the accrual of the cause of action have not 
been given. Ifthe cause of action for a 
suit on these promissory notes should be 
heldto have legally arisen on the 18th Sep- 
tember 1921, nothing has been stated in the 
plaint as a ground for exemption from the 
bar of limitation, The learned Subordinate 
Judgehas however held that the suit is 
within time by reason of s, 18 of the 
Indian Securities Act X of 1920, Sections 17 
and 18 of this Act deal with cases, where- 
in the Government is absolutely diecharg- 
ed from all liability, Section 17 deals 
with immediate discharge of liability in 
the cases specified. therein. In the present 
cage, the Government has paid the amount 
of these war bonds tothe second defend- 
ant in June 1924, These bonds were en- 
dorsed as discharged and cancelled on the 
6th June 1924 by reason of such payment. 
The- plaintiff claiming to be the real legal 
representative of the deceased holder of 
those-war bonds seeks to recover the amount 
due thereunder from the Government, de- 
spite the payment made to the second 
defendant. His case is that his rights can- 
not be defeated by reason of the payment 
made to the second defendant who accord- 
ing to his contention, was mot entitled to 
receive the payment. Section 18o0f the 
said Act lays down that, except as other- 
wise provided in this Act, the Government 
shall be discharged from all liability in 
respect of the securities on which a payment 
has been made after the lapse of six 
years from the date on which payment was 
due, This section fixes a period of six 
years from the date on which the payment 
was due as the limits of time beyond which 
the Government is immune absolutely from 
liability on the pro notea. This contemplates 
a case of the true owner or a person having 
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& paramount title suing for the money due 
under the promissory notes in spite of the 
Government having paid the same to some 
other person, This is mainlya provision 
intended for the benefit of the Government 
who cannot, in any event, be made liable 
to pay the amount of such pro-notes at 
the instance of the rightful owner after the 
expiration of the time limit fixed in the sec- 
tion. If the claim of the righful owner becom- 
es barred by limitation even within the said 
period of six years, is it be understood that, 
by reason of the provision ins, 18 of the 
Indian Securities Act an extension of the 
period of limitation afforded to him under 
the generallaw is given to him? There 
is nothing ins,18to warrant such an in- 
ference. It is noteworthy that there are no 
words in s. 18 indicating that this period is 
fixed notwithstanding anything contained 
in the Limitation Act. If it was meant that 
the period of limitation allowed toa credi- 
tor to sue on such pro-note was overridden 
by the provision contained in this section 
the Legislature would have used express 
words to convey such a meaning. What 
seems to me is that, even if the true owner 
has an enforceable claimjagainstithe Govern- 
ment according to theggeneral law of limita- 
tion afterthe lapse of six years from the 
date on which the payment was due under 
the promissory notes, he could not enforce 
payment by the Government by reason of 
this special time limit. This is not a provision 
to enable a person disabled from suing un- 
der the ordinary law, by extending the period 
of limitation open to him, [Itis obligatory 
on a creditor to make out that his claim 
is not barred under the ordinary law. The 
learned Subordinate Judge states that, if 
the liability of the Government is discharg- 
ed only after the sixyears mentioned in 
the section,the true owner is also entitled 
to enforce his right within the period. I 
think the conclusion does not necessarily 
follow from the premise, 

For ali the foregoing reasons, Lam of 
opinion that the plaintiff's suit to enforce 
payment on the war bonds in question is 
barred under the general law of limitation, 
and s,18 ofthe Indian Sscurities Act can- 
not be invoked for his aidin order to ex: 
tend the period of limitation allowed to him 
under the general law. I should think that 
the plaintiff's claim in respect of the war 
bonds must failon the ground of limita- 
tion algo. i . 

The lower Court has held that the plaint- 
iffs claim for the amount payable under 
the Post Office cash certificates is barred 
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by limitation. A memo of-cross-objections 
has been filed by the plaintiff, in respect 
of theclaim disallowed. But the plaintiff's 
claim tothe amount of these certificates 
fails on the merits, as shown by my learn- 
ed brother in his judgment. 

I agree with my learned brother, that the 
appeal should be allowed and the memoof 
objections should be dismissed, and aleo 
concur in the order as to coste. 

N/K, Appeal allowed. 


ee 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 68 of 1932. 
_ August 5, 1932, 

MALLIK AND Patrerson, JJ. 

A. M. A, ZAMAN— APPELLANT 
Versus 
EMPEROR— Opposite PARTY, 

Penal Code Act XLV of 1860), s, 124-A\-News- 
paper article attributing ‘reckless oppression and 
free exploitation’ to Imperialism—Imperialism used 
as interchangeable with Government—Article, if 
seditious—Criminal trial—Sentence—Small circula- 
tion of paper and youth and little education of ac- 
cused—Whether considerations in mitigation of sen- 
tence. 

‘Where an article in a weekly newspaper, of no 
wide circulation edited by an young man with not 
very great education, condemned the incidents at 
Hijli and proceeded to analyse the reasons why the 
incidents had happened, and it appeared that the 
terms ‘Imperialism’ and ‘Imperialistic Government’ 
and Government as used in the article were inter- 
changeable and the writer used them in that inter- 
changeable character, and the passages in which 
‘reckless oppression, free expolitation’ and other 
acts that were attributed to ‘Imperialism’ were 
calculated to excite disaffection and hatred towards 
the author thereof and Government was meant to be 
the author thereof : 

Held, that the article was seditious, but consider- 
ing the small circulation of the newspaper and the 
fact that the editor was an young man of no very 
great education, the sentence was reduced, 


Mr. Kshitish Ch, Chakravarty, for the 
Appellant, 


Mr. Khundkar, for the Orown. 


Mallik, d.—The appellant A, M. A. 

aman has been convicted under s, 124- 
A, Indian Penal Oode and under that 
section sentenced to one year’s rigorous 
imprisonment. Zaman was the Editor, 
Printer and Publisher of a Weekly Ben- 
galeo paper “Sarbahara.” The charge 
against him was in respect of an article 
which appeared in that paper in its issue 
on 26th September 1931, under the heading 
“Massacre at Hijli and Responsibility of 
the Nation,” In this article the writer after 
condemning the incidents at Hijli procsed- 
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ed analyse the reasons why the incidents 
had happened, whether the Nationalists 
(the Congrers leaders) would beableto re- 
move the causes and the writer concluded 
by saying that the Congress leaders were 
impotent in the matter and it would lie 
with the revolutionary proletariat to come 
forward to meke the creation of a wider 
and finer society possible through the 
destruction of the existing impossible, 
social and administrative regime and the 
article ended with tbe slogan: 

“Down with Imperialism : Victory to revolution : 
May the Proletariat be victorious in allways. What 


explanation canthe nation offer for the death of the 
prisoners?” ho at > 
The passages in the article to which ob-, 
jection was taken were (1): ° . i 
“The Imperialism which is based on reckless op- 
pression and free exploitation has forgotten its 
responsiblility. Hence, such impossible oppression 
on. these men has been possible,” 
and (2) 
“It isnotthe impotent Congress leaders but the 
revolutionary proletariat who will bave to come for- 
ward to make the creation of a wider and finer so- 
ciety possible through the destruction of the existing 
impossible, social and administrative regime in 
order that this fighting propensity of Imperialism 
may be stopped.” 


According to the prosecution these pas- 
sege were seditious as they could not but 
have excited dieaffection and hatred to- 
wards Government. Mr, Chekravarty who 
eppeared for the appellant conceded that 
if the term ‘Imperisl‘sm” in these passages 
could be tsken to mean “Government”, 
then that would be eeditious. But his 
contention wis that the term “Imperialism” 
in the article was not to be taken as meaning 
“Government.” This contention, in my 
opinicn, cannot fcr a moment bear scrutiny. 
According to the writer ‘Imperialaim” 
had: “waged through the ‘sea-of blocd 
of Santosh Kumar and Tarakeswar” who 
had been killed at Hijli; Imperialism bad 
forgotten itsresponsibility and it was futile 
to cherish the hope of being partners of 
that Imperialism. Imperialism could not 
wade through the sea of blood. It cannot 
forget its responeibilily nor can it have any- 
body as its partners unless it is taken to 
mean the followers of the doctrise of Im- 
perialism which according to the writer the 
present Government was. I am therefore 
clearly of opinion that the terms “Imper- 
jalism” and “Imperialistic Government” 
and “Government” as used in the article 
were interchangeable and if was in that 
interchangeable character that the writer 
used them when writing the article, There 
can be no manner of doubt that the passages 
in which “reckless oppression, free ex- 
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ploitation” and other acts were attributed to 
Imperialism" were well calculated to excite 
disaffection and hatred towards the author 
thereof and if Government was meant to be 
the author thereof as it’ must have been 
meant as shown above, the articles were 
clearly seditious. I am therefore of opinion 


that the appellant was rightly convicted ` 


under s. 124-A, Indian Penal Code. 

Then as regards the sentence. It appears 
that the paper “Sarbahara” was nota paper 
with any wide circulation and there were 
only 750 copies printed of the issue in 


which the seditious article was published. ` 


It appears moreover that the appellant is 
a-young man of about 22 only with not 
very great education. [t appears further 
‘that the paper “Sarbahara” is no longer 
in existence. Regard being had to all 
these circumstances, I am of opinion that 
the ends of justice would be satisfied if we 
reduce the sentence of one year’s rigorous 
imprisonment to the term already under- 


gone. - 
Patterson, J.—I agree. 
N./a. Sentence reduced. 


——— ene 


OUDH CHIEF COURT. 
First Oivil Appeal No. 65 of 1931. 
: October 11, 1932. 

Wazir Hasan O., J. AND Raza, J. 
SHRI MAHARAJ NANDESHWAR 
MAHADEOJI—PvatntirF— 
APPELLANT 
Versus 
Musammat MUNNI—Daranpanr— 


RESPONDENT. 

Succession Act (XXXIX of 1925), Chap, IV—Tes- 
tator having no title—Validity of will—Grant of 
probate, 

-Where the testatrix had lost title in the property 
of which she made a disposition by her will long 
before the date of the will, the will is a nullityand 
where there is no willinthe eye oflaw, there can 
be-no probate in respect of it. 


First Oivil Appeal 
of. District Judge, 
28th February, 1931. 
i yr Rameshwiri Dayal, for the Appel- 

ant. ; 

Mr. B. P., Misra, for the Respondent. 

Judgment.—The appellant asked for 
probate ofa will dated the 2ad of January 
193), purporting to have been executed by 
oné Musammat Subhaga, from the Oourt of 
the District Judge of Lucknow. Oaveat 
was issued and the respondent, Musammat 
Munni, in response to the caveat, raised. the 


against the order 
Luckaow, dated the 
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question that the property which was the 
subject-matter of the will; did not balong 
to the testatrix on the date of the will, The 
learned District Judge:haa decided this 
objection in favour of the caveator aud 
dismissed the application for probate. 
This is an appeal from that order. : 

The finding of the Oourt below that 
Musammat Subhaga had lost title in the 
property of which she made a disposition 
by her will of the 2nd of January 1930 
long before the date of the will cannot be 
disputed and we acsəpt it. It follows that 
the willis a nullity and must be treated as 
non est altogather, When there is no will 
in the eye of law there can ba no probate 
in respect of it The case might have 
been different if some of the property: be- 
queathed had belonged to the testatrix and 
This case is not, however, 
of that nature. 

These proceedings obviously do not pur- 
port to decide any question of title finally 
and any finding given on sucha question 
is not conclusive. 

The appeal fails and is dismissed with 
costs, 

N/A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
’ Oriminal Appeal No, 24 of 1932. 
August 12, 1932. 
JAOK AND M. O. Guess, JJ. 
JAGAN NATH TRIPATHI—Acovssp — 
APPELLANT 
VETSUS 
EMPEROR—OpPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 12}-A—Article 
read as a whole referring to British Government— 
Evidence as to how readers would regard it—Whether 
necessary—Conviction for sedition. 

Where an article read as awhole made it clear 
that the Government established by law in British 
India was referred to, whatever may have been meant 
by the opening paragraph: 

Held, that without evidence to that effect it could 
be held that readers of the article would regard the 
whole* as an attack upon the British Government in 
India and that the article came within the mischief 
of s. 124-A, Penal Codo. Inre India in Bondage 
(1), referred to. [p. 294, col. 1.] 

Messrs. Santosh Kumar Basu and Ramdas 
Mukerji, for the Appellant, | 

Messrs. Khundkar and Anil Chandra Roy 
Chouduhri, for the Orown. 

Jack, J.—The appellant has been con- 
victed under s. 124—A, Indian Penal Code, 
and sentencei to nine months’ rigorous im- 
prisonment and a fine of Rs. 100 in default 
Tigorous imprisonment for three months 
on the ground that he was the Editor, 
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Printer and Publisher of a Hindi Weekly 
Newspaper “Lokmanya” in which an article 
entitled Kajal ka-Pahar was published 
in the issue of 28th September 1931, which 
is found to be seditious, The grounds of 
appeal were that the court below was 


wrong ia holding that the article exceeded. 


the bounds of legitimate criticism and that 
on a consideration of the entire evidence, 
facts and the circumstances of the case the 
court should have acquitted the appellant. 
Two points have been urged before us, in 
the first place, that the Government referred 
to in the article in question was the British 


Government and not the Government 
established by law in British 
India and secondly, that on read-- 


ing the article asa whole the intention of 
the writer was, as he saye, that he was 
grieved at the incident in the Hijli Camp, 
that he made anfappeal for an impartial 
inquiry and that it was not his intention to 
create dicaffection towards Government, 
As regards the first point it is clear that 


the writer himself does not state that it. 


was the British Government that he was 
attacking. He says that it was not his in- 
tention to.create disaffection towards Govern- 
ment, meaning obviously the Government 
of India and not the British Government, 
But referring to the article itself para. i 
msy „be interpreted as referring to the 
British Government inasmuch as in the 
opening words it is stated that: 

“British Government is one of the civilized Govern- 
ments of the world.” 

The writer then goes on to say: 

“But Britain is putting aslur on her name which 
Bhe has earned in India.” oo 

On behalf ofthe Orown it is argued that 
whatever may have been in the mind of 
the writer of the article, it is certain that 
to the minds of those who read it, it would 
mean the Government established by law 
in British India.- On the other hand, for 
the appellant it is suggested that there is 
no evidence as to the effect the article had 
on the minds of the readers and that in 
tie sbsence of any such evidence it cannot 
b> assumed that the readers would have 
regarded it as sn attack on the Government 
established by law in British India, Read- 
ing the article as a whole, however it is 
clear that whatever may have been meant 
by the opening’ paragraph, certainly 
throughout the rest of the ariicle the 
Government established by law io British 
India is referred to and in these circum- 
stancesthere is very little doubt that the 
readers of the article would regard the 
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whole as an attack upon the British Govern“ 
ment in Indis, just as in the case In re 
Indiain Bondage (1), where the British 
Government is spoken of throughout and 
still the whole article was regarded as an 
attack upon the Government established by 
law in British India. In the present instance 
that this was the intention of the writer is 
borne but by the fact that the incidents 
with which the British Government have 
no direct concern are referred to such as 
the Jallianwala and the Hijliincidents: 

“The Jallianwala incident was a big example of 
her pitilessness and Hijli incident is even a greater 
one than that,” À 
80 that; there is very little doubt that the 
readers of the article when they read the 
passages such as. i 

“Britain is putting a slur on her maine which she has 
earned in India. She has not once but several times de- 
monstrated her barbarity. Sheis very proud of brute 
force. This has been the cause of her humiliation. The 
Jallianwala incident was]a big} example of her piti- 
lessness and Hijliincident iseven a greater one than 
that. No civilized Government would put to shame, 
humiliate, distract and crush the unarmed as has 
been done under the aegis of the British rule,” 
would regard this as an attack upon.the 
Government established by law in this 
country. The writer also: goes on.to say: 

“No Government has undergone the same moral 
degradation as this Government. To attack the 
unarmed is immoral. . . It may be that the 
sentries fired on the unarmed political prisoners in 
Hijli possibly on their own responsibility but it 
would be understood that the responsibility for it 
lies on the Government. If they do not wantto hold 
an impartial inquiry into the misconduct of the sen- 
tries then the civilized world would knowthat there 
is anaccumulation of mental dirt inthe mind of the 
British Government and that they approve of the 
action of the sentries. However much Government 
may try to be truthful, their helpers are not so.” 

The reference to helpers shows he can- 
not mean the British Government outside 
India, Next he goes on to say: 

“It is futile to appeal to justice and equity in. 
India under British rule. To all appearances it 
seems that the Government have no respect for the 
lives of the prisoners at Hijli" A f 

There are other passages showing that 
he was anxious that G-:varnmert should 
make an inquiry irto the incident at Hijli, 
e. 9., he cays: 

“In regard tothe incidents like those in Hijli the 
Government should not admit the fault of their’ 
agents but should hold an impartial inquiry,” , 
and hedces give the Governmenta fair 
name where he says that 

“They should ponder over this bitter thing about 
their welfare for a emall blot puts a smudge on a fair 
name.” 

Still taking the article as a wkole we 
think there is no doubt that it does come 

(1) 127 Ind. Oas. 73; A. I.R.1930 Oal, 244; (1930) 
FB 328; 31 Cr L. J. 1147; 570, 1217 


1933 


within the mischief of the s. 124-A, Indian 
Panal Oode. It ishowaver not so extrame 
as some of the articles which have been re. 
ferred to and wa think that in the circan- 
stances-of the case the sentence should be 
reduced to one of six months’ rigorous im- 
prisonment with a fine of Rs. 100, in default 
three months’ rigorous imprisonment. Let 
the appellant surrender to his bail and serve 
out the sentence. We have been asked to 
order for the classification of tha appellant 
as A; and we think that he-may be putia 
that class subject toany objection. 

M. C. Ghose, J.—I agree. 

Order.—An objection has been raised 
on behalf of the Government as to the 
classification of the appellant being A, In 
the circumstances we think this classifica- 
tion should be left to the jail authorities. 

N/A, Sentence reduced. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1021 of 1929, 
January 31, 1933, 
BHIDE, d. 
LAL CHAND AND 


OTHERS —DEFZNDANT8B— 
APPELLANTS 
1ePrsus 
GIAN OHAND ano orawes—PLAINIIFE3— 
Re: PonpRNrTs. 
Limitation Act (IX of 1908, s. %—Failure of 
Hindu manager to sue—Whether affects minor 


members—S. 7, whether covers rights to immovables. 

Where in a suit for recovery of possession of 
property which the plaintiffs alleged had been 
given in trust tothe defendants during the plaint- 
‘iffs' minority the defendants contended that, as 
the manager of the family, one of the plaintiffs, had 
failed:'to sue within three years after attaining 
majority, the whole suit was barred under 4. 7, 
Limitation Act, but this contention was rejected 
on the ground that the manager of the family was 
not competent to give a valid discharge in the cir- 
cumstances of this casë as there was obviously no 
benefit to the family in not instituting a suit for 
the property in dispute and allowing it to remain 
in the possession of the defendants: 

Held, that s 7 could ‘not be held to be inapplica- 
ble on the ground alleged by the lower Court. 
The factthat the actof manager was mot for the 
benefit of the family was immaterial for the purposes 
ofs 7. [p. 296, col 1.3 

Section 7 is not confined in its operation to dis- 
charge of debts but is wide enough to cover rights 
to immovable property, Kanta Rai v. Jaduraj 
Kunwari (6), not followed, Bapu Tatya v. Bala 
Raojee (1) and Doraisami Sirumadan v. Nandisami 
Saluvan (2), followed. Loe 

It cannot be predicted of every 
that an adult brother assoon ashe becomes major, 
becomes the manager and, therefore, necessarily 
competent to give a discharge, Payment to one may 
nob in every case opərate, as a dissharge. This 


Hindu family 


d3p3a13 upon ssveral questions of fact and a variety ` 
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of circumstances varying with different families 
and unless the necessary facts are properly alleged 
and proved by the party who wants to deprive the 
person under disability of the benefit of 6.6 of the 
Limitation Act, the claim cannot be thrown out as 
barred by limitation. [p. 297, col. 1.] 


Second Civii Appeal from the decree of the 
Additional District Judge, Lyallpur at 
Gujranwala, dated the 1 th January, 1929, 
modifying that of the Senior Subordinate 
Judge, Sheikhupura, dated the lst March, 
1928, 

Mr. Mukand Lal Puri, for the Appel- 
lants. 

Mr. Fakir Chand, for the Respondents. 

Order.—The material facta for the pur- 
pose of this second appeal may be briefly 
stated as follows:— 

The defendants in this case are the sons 
of one Daulat Rai, while: the plaintiffs ara 
the sons and grandsons of Devi Dayal who 
was a nephew (sister's son) of Daulat Rai. 
Plaintiffs claimed to be the owners of 
certain property, which was alleged to have 
been given in trust to the defendants during 
plaintiffs’ minority, but mis-appropriated 
by themin breach of the trust. Defendants 
denied that there was any trust and 
slaimed that they were themselves the 
‘owners of the property. They also pleaded 
thatthesuit was time-barred. The trial 
Oourt granted the plaintiffs a declaratory 
decree to the effect that they were the 
owners of two shops at Obhubarkana 
and also an injunction restraining the 
defendants from interfering with the 
management of these shope, which were 
in the possersion of certain tenante, The 
suit was dismissed in other respsctr, Both 
parties appealed. The learned District 
Judge dismissed the appeal of the defend- 
ants, but accepted the cross-appeal of the 
plaintiffs and granted them in ‘addition 
a decree for account of the rents unlawfully 
realizad by the defendants. From this 
decision, the defendants have preferred a 
second sppeal, 

The sole point, which tke learned Ooun- 
sel for the appellants has argued is that cf 
limitatior. The learned’ District Judge 
found that the plaintiffs were membera 
of a joint Hindu family. At.the date of the 
suit some ofthe plaintifs had attained 
majority while the others were still minors. 
The contention of the appellants was that 
asthe manager of the family plaintif 
Girdhari Lalhad failed to sue within 
three yeara after attaining majority, the 
woole suit was barred 'by virtue ofe. 7 of 
the Indian Limitation Ac‘, Tae learned 
Listrict Jadge has rejected this contention 
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on the ground that the manager of the 
‘family wasnot competent to givea valid 
discharge in.the circumstances ofthis case 
‘as thére wes- obviously 'mo-" benefit to the 
‘family iti not instituting a suit for the 
property in ‘dispute and, allowing it to 
remain ,in.the possession of the defendante, 
‘The learned Couneel for the appellant has 
urged that this view of the learned District 
‘Judge is erroneous and in support of this 
Gontention he has relied mainly on 
‘Bapu Tajya v. Bala Raojee (|) and: Dorai» 
sami Sirumadan v. Nondirami Saluvan (2), 
The learned Counsel for the respondents 
has.6n ‘the other hand contended that these 
rulings niust.bé “considered. to be overruled 
in view ofthe judgment ‘of their Lordships 
of the Privy Council in Jawahir Singh v. 
Udai Parkash (3).. He has further urged 
that e. 7 of the Indian Limitation Act is 
nýt applicable and that even if it were 
spplicable it is not proved. ‘that Girdhari 
Lal, plaintiff, was the manager of the family 
and was competent ‘to give a. valid dis- 
charge. . ` 

There is, I think,.no force. in the. conten- 
im that the view taken by the Madras 
High, Oourt in Doraisami Sirumadan v, 


ndisami Saluvan (2), ), which was followed: 


in Bapu Tatya. v. "Bala Raojee (1) was 
overruled by the decision of their Lordships 
of the Privy Council in Jawahir Singh v. 
Udat Parkash (3). This point was carefully 
considered bya learned Judge of this 
Court in Lota Ram v, Shiv Kam (4). and 
it. wes pointed out that the facts in Ja- 
wahir Singh v. Udai Parkash (3) were diffe- 
rent and there is no justification for the 
view that the Full Bench. ruling ‘of the 
Madras High Oourt in Doraisami Siruma- 
dan v. Nondisami Saluvan (2) is no longer 
good law. I respectfully concur in thie 
view., A Division Bench of the Madras 
High Court has also corsidered the effect 
of the above referred ruling of their Lord- 
ships of the Privy Council in Kola Surayya 
v. Kala Subbamma (5) and seems to have 
come to a similar conclusion. 

I do not think the learned District Judge 
was right in holding that 6. 7 did not apply 
inasmuch as Girdhari Lal was not competent 
‘guy, 59 Ind, Vas. 759; 45 B.446; 22 Bom. L. R. 


AG arin Ind. Cas, 410; 38 M. 118; 25 : M. L. J.405;. 14 


(8) 93° ind, Gas. 216; A. I. R. 1926 P. 0,16; 48 A. 
‘152; 24 A L. J.97; (1926) M W. N. 197; 50 M. L. 
J. 344; 3 0. W. N. 365; 43 0. L.J. 374: 300. W. 
N.698; 28 Bom. L. R. 851; a3 I. A, 36 (P. 0.). 

, (4) 114 Ind. Cas. 59; A. I. R. 1929 Lah. 14. 

' (5) 106’ Ind. Cas, 863; A. I.R. 1928 Mad, 42; 53 M. 
Lid, 677; (1927) M, W, N, 911 . 
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to give a valid discharge when there. was 
no benefit to the family. The learned 
District Judge has not quoted any authority. 
in support ofthis view and it cannot, in 
my opinion, be sustained. All that °.7 says 
is, time will begin to run when a discharge 
can be given without the concurrence 
of the person under disability, .1t does 
not say. that a, valid discharge. should 
actually have been given. Section 7 seems 
merely . to. refer to the. capacity to give 
such discharge. , If he gives, a discharge 
without any. benefit | „to the family- his 
act may perhaps’ be liable to be challenged 
bythe mingrs in‘ a. properly constituted 
suit, but that. seems . to be. immaterial so 
far asthe present ‘question of limitation 
is concerned fef. the ‘judgment of 
Fawcett J., Bapu Tatya v. Bala “Raojee 


(DI 


In support of his contention that e. 7 of 
tke Indian Limitation Act applies only to 
cases where there is any question of 
discharge of debts and not to cases in- 
volving immovable property, the learned 
Counsel for therespondent has referred to 
Kamta Rai v. Jaduraj -Kunwari (6). But 
this view is not supported by any other 
authority and seems to be opposed to 
Doraisami Sirumadanv. Nondisami Salu. 
van (2) and BapuTatya v. Bala Raojee (1) 
wherein s, 7 was applied though immovable 
property was involved. It has been said in 
Bai Keval v. Madhu Bala (7) that the word 
discharge as used in s. 7 of the Indian 
Limitation Act is wide enough to include 
any form of quittance, whereby the rights 
and liabilities between two parties are put 
an end to and a similar view was expressed 
by the Madras High Oourt in Parameswaran 
Nambudripad v. Sankaran Nambudripad 
25 Ind, Ose. 755 (8). 

The next contention of the learned Coun- 
sel for the respondent viz., that there is 
nothing to show that Girdhari Lal was the 
manager ofthe family and that he was 
actually ins position to give a valid dis- 
charge on behalf of the minor plaintiffs 
within three years after attaining majority 
however, seems to be sound. The learned 
District Judge seems to have merely 
assumed that Girdhari Lal was the mana- 
ger, without considering theevidence or 
recording any- finding. He has aleo 
given no definite finding as to when he 

(6) 183 Ind. Cas. 155; A.I. R.1931 All, 398; Ind, 
Rul. (1931) All. 603. 

(7) 64 Ind. Cas. ma 46 B. 535; 23 Bom. L. R. 1191; - 


A. I. R. 1922 Bom, 3 
(8) 25 Ind. Oas. HA 16 M. L, T. 241; (1914) M, W. 
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attained majority, The trial Gourt on the 
other hand had considered the question and 
pointed out there was no evidence to show 
that Girdhari Lal was in fact the manager 
as alleged by the appellants. It was urged 


on behalf of the appellants that there was - 


some evidence to chow that Girdhari Lal 
tried to recover the rentofthe shops and 
had applied for being impleaded in some 
rent suits filed by the defendants, But 
this would not necessarily be sifficient to 
show thathe was the manager. It will 
also have tobe found definitely when he 
became @ manager and thus competent 
to givea valid discharge without the con- 
currence of the minor plaintiffs, It might 
be noted in this connection that Girdhsri 
Lal is enephew while some of the other 
plaintiffs (Gyam Chand and Manohar) are his 
uncles. Ags pointed out in Shampuri v. 
Ram Chandra 88 Ind. Oas, 268 (9) 
it cannot be predicted of every 
Hindu family that an adult brother 
| 48800n as he becomes major, becomes the 
. manager and therefore, necessarily com- 
petent togive a discharge. Payment to 
one may not in every case operate asa dis- 
charge. This depends upon several ques- 
tions of fact and a variety of circumstances 
varying with different families and unless 
the necessary facts are properly alleged 
and proved by the party who wants to 
deprive the person under disability of 
the benefit of 5.6 of the Limitation. Act 
the claim cannot be thrown out as barred 
by limitation”, aes 

, Astha learned District Judge has not 
considered this point, I remand the case 
(O. XLII read with O. XLI, r. 25 of the Oivil 
Procedure Code), for a finding on the follow- 
ing issue: — gh 

Was Girdhari Lal manager of the joint 
family ofthe plaintiffs and if so since 
when didhe becomes a manager and was 
in a position to give a valid discharge on 
behalf of the plaintiffe? 

Finding to be returned by the lst 
1933. Objections, if any, to be filed on or 
before the 15th May, 1433, Hearing to be 
fixed as carly as possible thereafter, ~ 

Case sent back, 


A. > 
AE Ind. Cas. 268 atp, 270; A, I." R.1925- Nag. 
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CALCUTTA EIGH COURT. 
Oriminal Revision Petition No, 663 of 1932, 
August 10, 1932, 
‘Jack anD M, O. Guoss, JJ, 
SOKO—Accusep—Petitiongr 
VETUS 
EMPEROR—OprosıTa Party. 

Penal Code (Act XLY of 1880), s. 554—Outraging the 
modesty of agirl—Offence under s. 854, —Whether can 
be committed on girl of five and a half years of age, 

. While a girl of five and a half years ofage wag play- 
ing about, the accused put his finger into her privats 
parts and caused a mark on them. A> little while 
after the girl complained of a burning pain in her 
private parisand her mother saw a red mark there, 
The girl told her mother that it was caused by the 
accused. The accused wns charged and convicted 
for having outraged the modesty of the girl: 

- Held, Per Jack, J.—Under S. 354 it must be shown 
that the assault was made intending to outrage or 
knowing it to be likely to outrage the modesty of 
the girl. The conduct of the girl showed that in 
fact her modesty was not outraged, and in view 
of the nature of the offence the sentence should 
be maintained but under s. 323, Penal Code, 

Per M.C. Ghose, J.—On the facts found s, 354- wag 
applicable and that such action on the part ofa man 
as has been committed by theaccused would tend to 
destroy the formation of a sense of modesty in the 
girl. 

Mr. Sudhansu Kumar Sen, for the Peti. 
tioner. 


Jack, J.—In this oase the petitioner 
has been convicted under s, 354, Indian 
Penal Code, and sentenced to six months’ 
rigorous imprisonment on the ground that 
he outraged the modesty of a little girl of 
five and halt years of age. This Rale was 
granted on the ground that having regard 
to the age of the girl and the fact that 
she did not take any notice of the alleged 
assault and never complained to any one 
about the offence and she never cried or 
made eny noise, the learned Magistrate 
should have held that the said girl had 
not developed the senses of modesty of a 
woman ês contemplated by e. 354, Indian 
Penal Code, and ‘ag such tha conviction 
under s 34, Indian Penal Code, ig illegal 
and should not be allowed to stand, Tae 
ciroumstances were that this little girl wag 
playing with aboy of her own age and 
the accused aged about 50 put his finger 
into her private parts and caused a mark 
on them, This occurred in the afternoon 
and when her mother returned at about 
5o’clock and bathed the child, she com- 
plained of a burning pain in her private 
parte, The mother saw 8 red mark thêrg 
and asked her how it had been caused 
and the child esgid that it was caused by 
the accused who was a servant of another 
family in the bouee, At the trial she 
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raid that -Suku poked her there with his 
finger. 

The Police were then seat for and the 
accused was sentup on this charge. When 
questioned the accused said that the girl 
scratched herself thereby causing the mark 
on -her private parts. The girl admitted 
thatshe and the boy were playing foct- 
ball butsaid that nothing had happened. 
Under s. 354 it must be showa that the 
assault was made intending to outrage or 
knowing itto be likely to outrage the 
modesty of the girl, It is urged for the 
petitioner that the conduct of the girl 
snows that in fact her modesty was not 
outraged, There is no suggestion that 
she had “any hesitation in telling her 
mother exactly what had happaned. Ia 
the circumstances I think thabit is there- 
fore doubtful whether in fact the modesty 
of the gi:l wss outraged, and that: thare- 
fore the conviction ought not to hava beea 
under e. 354, Indian. Penal Oode. As a 
«matter of fact the charge might have bean 
under s 323, Indian Penal Code. Medina] 
evidence was taken and it showed that 
there was injury, namely, slight excoriation 
(rubbing ofy epithelium) with rednoss on 
the lower perts of the labia such as might 
be caused by a finger being turned round 
and round at the entranc3 of the vagina, 
In view of the nature of the offenca [ 
think that the sertence should be msia- 
tained but it should be under s. 323, 
Indian Peaal Ooce. The Rale is accordingly 
disch:rged with this modification of the 
offsnce-found. 

M C. Ghose, J —I am ofopinion that 
on the facts es fcund by the Magistrate, 
8. 354, Irdian Penal Ocde, would apply. The 
learned Advccate has been unable to show 
any authority for his contention that. a man 
whoputshis finger into the private parts 
of a girl of five and half years of age ia 
not guilty under e, 354 but is guilty uader 
8.352, Indian Penal Oode, inasmucti as she 
has not developed a sense of modesty. [ 
am of opinion that such action on tte 
part of a man as has been committed here 
would tend to destroy the formation of 
a reaseof modesty in the girl and for 
Jack of any authority 1 cannot agree that 
the case does not come under s. 354, Indian 
Pens] Code. As my learned brother thinks 
otherwise, Ido not wish to differ having 
regard tothe circumstance that the ser- 
tence ia maintained, 


N/A. Rule discharged, 
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PATNA HIGH COURT. 

Criminal Revision Petition No, 558 of 
1931. 
January 6, 1932. 
- Sornoopg, J. 
BIDESHI MIAN AND oTHeges—PatitioxE ss 
; versus 
EMPEROR—Oppositg Party. 

Criminal Tribes Act (VI of 1924), ss. 8, 29, 80—~' 
Order refusing to remove names of certain persons 
from register of Criminal tribes—Whether a judicial 
order—High Court, xf can interfere with order— 
S. 29, scope of—Discretion of Local Government. 

Where a District Magistrate refuses to direct 
removal ofthe names ofcertain persons from a 
register maintained under the Oriminal Tribes Act, 
he is not performing any judicial function but ig 
acting as an executive officer and consequently the 
High Oourt cannot interfere with his order, 
Hasan Ali Bepari v. Emperor (1), .reliedeon, Atchay- 
ya v. Gangayya (2), distinguished. 

Section 29, Oriminal Tribes Act only, means that 
no court can enter into the question in any form 
whatsoever as to whether in fact the application of 
8. 3 was justifiable, The matter is one entirely 
within the discretion of the Local Government. 


against a decision of the 


Application 
Dhan- 


Additional Deputy Oommissioner, 
bad, dated the 8th September, 1931, 


Mr. B. B Mukerji; for the Applicant. 
Mr, C. M. Agarwala, Assistant Govern- 
ment Advocate, for the Orown, 


Judgment—The facts of the case out 
of whicn this application arises are these, 
By notification No. 1014 dated the 12th June 
1981, issued under s, 3 of the Oriminal 
Tribes Act (VI of 1924) the Governor-in 
Oouncil declared that a gang of forty 
persone, whose names were given in the 
nolificatior, were a criminal tribe for the 
purposes of the eaid Act. Ths notification 
Tuns as follows:— 


“Whereas! the Governor in Council has reason to 
believe that the persons named in the list hereto 
appended are members of a gang commonly known as 
Hari Singh's gang and that the said gang is addicted 
to the systematic commission of non-bailable offences, 
therefore, the Governor in Oouncil, in exercise of the 
powers conferred on him by s. 3 of the Oriminal 
Tribes Act, 1924 (VI of 1924), hereby declares the 
said gang tobe a criminal tribe for the purposes of 
the said Act” 


Then followa a list of 40 persona and the 
names of these five petitioners appear in 
the list. On the 17th July last they wera 
called on by the Superintendent of Polics 
at Dhanbad to present themeelves at Gobind- 
pur thana to have their thumb impressions 
taken. This was done, and their names 
were entered in the register which is main- 
tained under s. 4 of the Act, They then 
applied to the Daputy Oommissioner of 
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Dhanbad under p. 8 of the Act, asking to 
have their names removed from the register, 
on the ground that they have been register- 
ed without any justification; but the Daputy 
Commissioner, after calling for a Police 
report declined to accede to their prayer. 
They have now come tothis court in its 
revisional jurisdiction, and it is contended 
for them that their names were wrongly 
entered as members of a criminal tribe, 
that they have never committed any non- 
bailable offence and that they are ail men 
with cultivation and other honest means 
of subsistence and in fact not the kind of 
persons to whom the Oriminal Tribes Act 
applies at all. 

It is contended on the otherhand by the 
learned Government Advocate that this 
court has no jurisdiction to investigate 
whether the order directing their registra- 
tion under this Act was justifiable, and in 
wy opinion Sir Saltan Ahmad's contention 
is well-founded. The question isconcluded 
by a decision of the Usleutta High Oourt 
in Hasan Ali Bepariv. Emperor (1). There 
it was, held that a District Magistrate in 
refusing to direct removal of the names of 
certain persons from a register maintained 
under the Oriminal Tribes Act was acting 
as an Executive Officer, and did not perform 
a judicial function and that the High 
Oourt had noaathority to interfere. With 
the view expressed there, I eatirely agree 
and the case relied on by the learned Adyo- 
cate for the petitioners, viz, Atchayya v. 
Gangayya () relates toan entirely different 
matter, namely, the question whether a 
Registrar acting under the Regisiration Act 
is a court for the purposes of Criminal 
Procedure Oode, Assuming for the sake 
of argument that we set ‘aside the order of 
the District Magistrate and direct the re- 
moval of the persons from the register, then 
it will follow that the gezette notifications 
which contain these persons’ name will 
have to be modified and we shall bein 
effect holding that they were wrongly in- 
cluded in the Government order: but that is 
to call into question the validity of the 
notification and that is what e. 29 in 
effect saya :— . 


“No court shall question the validity ofany notifica- 
tion issued under s, 3, s. 11 or s.12, on the ground 
that the provisions hereinbefore contained or any 
of them have not beencomplied with, or shall enter- 
tainin any form whatever.the question whether they 
have been complied with; but avery such notification 
shall be conclusive fproof that it has been issuedin 
accordance with law”. : 

(1) 57 Ind. Cas. 101; 47 O, 843; 24 O, W, N. 624; 21 
Or, L; F581. | : 

(2) 15 M. 138, 
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It might conceivably be argued that s. 29 
only refers to cases where it is sought to 
challenge the notification on the ground 
that there has been no previcus publication 
or no previous notice to the persons effected 
thereby ; but all that is necessary for the 
application of s. 30 isthat the Local Govern- 
ment should have reason to believe that the 
tribe, gang or classis addicted to the sys- 
tematic commission of non- bailable offences; 
sos. 29 can only mean that no court can 
enter into the question in any form whatso- 
ever as to whether in fact the application of 
s 3 was justifiable. The matter is one 
entirely within the discretion of the Local 
Government. In any view of the case, 
therefore, the application must fail and 
is accordingly dismissed. | ae: 

N/A. Application dismissed, 





CALCUTTA HIGH COURT. 
Oriminal Revision Pgririon No, 71 of 1932, 
July 20, 1932. 

Jack AND M, O. Guoas, JJ, 

A. M. A. ZAMAN—Aoouszep—Peririongr 

- SA, versus 
EMPEROR —OPPo'1Ta PArIY, 

Penal Code (Act XLV of 1860), s. 158-A—Article 
containing criticism of British Imperialism—No 
promotion of class hatred—Charge under 3. 153-A, 
af sustainable. 

An articles in a newspaper 
of British Imperialism and the Rulers of India 
accusing them of -exploiting and crushing the 
‘workers’ and the proletariat cannot be said to be 
calculated to promote feelings of enmity or hatred 
between the Europeans as Europeans, and the Indians 
as Indians, and a charge ‘under s.153-A; Penal Code, 
isnot sustainable in respect of such an article. 

Messrs. Kshitish Chandra Chakravaiti and 
Ramani Mohan Banerji, for the Petitioner. 

Messre. Khundkar and Nirmal Ch, Chak- 
revarti, for the Orown. 


containing ‘criticisms 


sgudgment.—This Rule has been issued 
upon the Obief Presidency Magistrate of 
Oalcutta to show cause why the conviction 
and sentence imposed upon the petitioner 
chould not be set seide on the giound that 
tte learncd Magictrate ought to have held 
that the srticlein question 18 an attack upon 
the capitalists without refercnce to the 
Europeans snd that the prosecution dcea 
not Giselese sn offence uncer e. 153 A, 
Indian Pens] Code, The cbarge in thise 
case. is that bythe publication of an ar- 
ticle entitled ‘Samrajya bader kiara” or 
“Sword of Imperialism” the accused at- . 
tempted to promote feelings of enmity or 
hatied between different classes of Hie 
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Majesty's subjecta to wit, the Europeans 
and the Indians and thereby commiited an 
offence punishable under s. 153-A Wa 
have perused the article which is the 
bais of the charge, namely, the aciicle pub- 
lished by the petitioner in the paper call- 
ed “Sarbahara” of which he is the 
Editor, entitled “Samrajya bader khara," 
and we find that while there are criticisms 
in this article of British Imperialism and 
the Rulers of India accusing them of ex: 
ploiting and crushing the “workers” and 
the proletariat we think that the article 
cannot be said tobe calculated to promote 
feelings of enmity or hatred between the 
Europeans as Huropeane and the Indiana 
as Indians to which enmity the charge 
refers. Norias there any evidence that 
there was any intention on the part of the 
accused to promote that kind of enmity. 
We think therefore that on the charge as 
framed the petitioner ought not to have 
besn convicted. We thereforeset aside the 
conviction and sentence passed upon the 
petitioner under s. 153-A, and acquit him 
on the charge framed. The petitioner will 
be released unless detained on any other 
sentence, 


N./a. Rule made absolute, 


PATNA HIGH COURT. 
Miscellanecus Appeal No. 215 of 1931. 
May 4, 1932, 

Covatnry TERRELL, O. J, AND FAZL Aut, J, 
NRISINGHA CHARAN NANDY 
OHOWDHRY—DarenpanT—APPELLANT 
versus 
RAJNITI PRASAD SINGH AND OTHERS— 

Í PLAINTIFF3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XL, r. J, 
0. XLIII, r. 1 (s)—Order appointing Recewer—No 
individual appointed by name—Appealability of order 
—HMortgage—Mortgagee of simple mortgage-——Property 
in possession of wusufructuary mortgage — Right 
to get Receiver appointed—Legal and equitable mort- 

ages. 

4 Where an order ismadeina case that a Receiver 
is to be appointed, the order is appealable under O. 
XEII, r. i (sy even though no particular individual 
is named as a Receiver. Upendra Nath Nag Chow- 
dhuryv. Bhupendra Nath Nag Chowdhury (1), Nar- 
bada Shankar Mugatram Vyas v. Kevaldas Raghanath 
Das (2) and Ramjit v. Koman Das (3), not followed. 
Gobind Ram v. Ganesh Ram (4) and P. L. 8. Palani- 
appa Chetty v. P. P. L. P, L. Palaniappa Chetty (5), 
eelied on. [p. 301, col. 1.] i 

The mortgagee in the case of a simple mortgage 
merely has the right to sue upon the personal coven- 
aut or to bring the property to sale; he cannot 
satisfy his claim out of the rentsand profits of the 
mortgaged property nor can he acquire the absolute 
ownership) of the estate by foreclosure, In this 
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respect he is in a position different from that of an 
English legal mortgagee who has acontractual right 
to the possession of the mortgaged property, and 
from an equitable mortgagee who is entitled by 
contract to be put into the position of a legal mort- 
gagee with the privileges appertaining to that posi- 
tion. Byreason of his right to possession direct or 
indirect the Courts on the application ofa legal or 
equitable mortgagee, may appoint a Receiver. [p. 
801, col 2.) 

A Receiver cannot be appointed in a suit to enforce 
asimple mortgage of a property in the possession of 
a usufructuary mortgagee. [ibid.] 

[Case-law discussed.] 

The right of an equitable mortgagee to have a 
Receiver appointed is based on his right tobe put by 
the court into the position ofa legal mortgagee. The 
same difference therefore between a simple mortgagee 
under Indian Law and a legal mortgagee under 
English Law exists between a simple mortgagee and 
anequitable mortgagee. [p. 302, col, 1.] es 

Miscellaneous Appeal against a decision 
of the District Judge, Gays, dated the 5th 
October, 1931. 

Bir Sultan Ahmad and Mr. S. N. Bose, for 
the Appellant. 

Messrs. P. R. Das, Manohar Lal, G. P. 
Das, N, C. Roy, B, B. Saran, A. K. Mitra 
and B. Prasad, forthe Respondents, _ 

_ Courtney Terrell, C. J.—The plaint- 
iffs on the 24th March, 1931, sued ‘to 
enforce two mortgages of an impartible raj 
in the Santhal Parganahe with an area of 
about three lakhs of acres, The first mort- 
gage, dated the 2nd February, 1913, was 
executed by Jung Bahadur Singh the then 
holder of the estate for Rs. 2,00,000 at 6 per 
cent, compound interest the due date being 
the lst February,1925.The second, dated the 
16th April, 1¥17, executed by Sham Lal 
Singh a younger brother of Jung Bahadur 
who had died sinca the first mortgage, was 
for Rs, 2,86,500 at £4 per cent. compound 
interest the due date being the 15th April, 
1927. Each of the mortgages contained a 


‘clause entitling the mortgagees to call up 


the whole amount if interest fell into ar- 
rears for two years ia the case of the first 
mortgage or five years in the case of the 
second mortgage. Later, on the 8th Dacem- 
ber, 1926,Sham Lal, and his younger brother 
executed a usufractuary mortgage to de- 
fendant No. 19 for Rs. 40,000 with which 
money certain craditora were paid off and 
on the 15th of the month defendant No. 14 
was put into possession. After a very brief 
period however, he was dispossessed by a 
Receiver appointed in a suit between 
Sham Lal and his younger brother. After 
various civil and criminal proc3edings 
defendant No. 19 was, however, ultimately 
ra instated in pos3e3sion by the court on 
the 5th January, 1931, and has been in 
possession since, realising the rents ard 
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Profits under his rights as usufructuary 
mortgagee. Hè has had to pay large Gov- 
ernment demands and has also paid off 
other creditors and his claim amounts at 
pressnt to Rs 2,18,09. Itis admitted that 
no interest has been paid upon either of the 
first two mortgages since the 8th June 
1919. 

‘This sait was begun within three months 
of the defendant No. 19 gaining possession 
and the plaintiffs applied for the appoint- 
ment of a Receiver on three grounds, 
firstly, that the interest on the first two 
mortgages was in arrears, secondly, that 
the security had now become insufficient, 
and, thirdly, on the ground that the defend- 
ant No, 19, the usufructuary mortgagee in 
possession, was committing waste by cutting 
trees, The court acceded to the applica- 
tion by ithe plaintifs and appointed a 
Receiver. From this order the defendant 
No. 12 now appeals. 

A preliminary objection bas been argued 
“by the respondents to the effect ihat the 
District Judge has not in fact appoint- 
ed a Receiver but has merely decid- 
ed that the case is cne in which a 
Receiver should be appointed and that 
theorder therefore does not fall within 
the terms of O. XL,r.1 aid O, XLIIIr. 1 
(s) of the Oode of Civil Procedure. Reliance 
has been placed upon cases reported as 
Upendra Nath Nag Chowdhry v, Bhupendra 
Nath Nag Chowdhry (1), Narbada Shankar 
Mugatram Vyas v. Kevaldas Raghunath Das 
(2) and Ramji v Koman Das (3) in which a 
very narrow construction was placed upon 
the rule. I prefer the interpretation 
adopted by this Court in the case of Gobind 
Ram v. Ganesh. Ram (4) which follows a 
Full Bench decision of the Madras High 
Oourt inthecasa of P. L. S. Palaniappa 
Chetiy v, P. P.L P. L. Palaniappa Chetty 
(5) and expresses a more common sense 
view of the matter. There is no need to 
review the discussion afresh and I would 
therefore reject the preliminary objection: 

The allegation of fact that the value 
of the cecurity has diminished does rot 
seem to be justified. The mortgage debt 
recoverable is subject to the law of damdupat 
prevailing in the Santhal Parganahe. It 
now amounts to Rs, 9,00,000 and cannot 

(1) 9 Ind. Cas. 582: 13 O. L. J.157. 

(2) 29 Ind. Cas. 504; 17 Bom. L. R. 510. 

(3) 27 Ind. Oas. 646; 13 A. L. J.79 


(4) 69 Ind. Oas. 929; 4 P. L, J. 210; (1922) Pat. 250; 
4U. L R. (Pat.) 68; A. I, R.1922 Pat, 577; 1 Pat. L. 


15) 40 Ind. Oas. 185; 40 M. 18; 32 M. L. J. 304; (1917) 
M, W, N. 303; 5L W. 776, 
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increase, The rents have recently been 
re-settled and enhanced and now amount 
on a conservative estimate to Rs. €0,000 
yearly which at as little as sixteen years’ 
purchase amounts to more than’ Re. 900,010. 
The allegation of waste ia not established 
by the plaintiffs’ evidence. The affidavits 
are entirely unsatisfactory on this point 
and the learned District Judge himself 
seems to attach little weight to it but relies 
rather on the contention by the defendant 
No. 19 that the right to cut down trees is 
incidental to proper management of the 
property and on his offer of an underteking 
to refrain in future from doing so. It is 
clear that theee allegations ag a basis for 
the application for a Receiver cannot have 
any weight and the only point seriouely 
argued before us was the alleged right 
ofthe plaintifs based on the admitted 
failure to psy the mortgage interest. 

Now the plaintiffs ase their claims 
cn simple mortgages but the mortgagee 
in the case of & simple mortgage merely 
has the right to ste upon the personal 
covenent or to bring the property to sale: 
he cannot eatisfy his claim out of the 
Tents and profits of the mortgaged proper- 
ty nor can he acquire the absolute 
ownership of the estate by foreclosure, 
In this respect he is in a position 
different from that of an English legal 
mortgages who has a contractual right to 
the possession of the mortgaged property, 
aud from an equitable mortgagee who is 
entitled by contract to be put into the 
position of a legal mortgagee with the 
privileges appertaining to that position. 
By reason of his right to rosgession direct 
or indirect, the courts, on the application of 
a legal or equitable mortgagee, may appoint 
a Receiver. I: is urged on behslf of the 
plaintifisthat a simple mortgagee under 
Indian Law isin a position analogous to 
that of an equitable mortgagee and that 
whereas a legal mortgagee cannot obtain 
the sppointment of a Receiver, an equitable 
mortgagee could and so therefore cught 
asimple mortgagee. But ike reason for 
theearly refusal of the English courta 
to appcinta Receiver cn the application 
of a legal mortgagee was that he already 
had a higher acd legal right to personal 
poeseesion. Since the Judicature Act 
and the fueion of legal snd equitab%e 
jurisdictions a legal mortgagee has been 
conceced the right to a Receiver: geg 
Cottor, L. J. in In re Pope (© and Sri 


(6) (1886) 17 Q. B. D. 743; 55 L. J, Q. B, 522: 55 La 
| 359; 34 W, R. 693, 


“~ therefore between & 
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` Rajah Inugunti Venkata Rajagogala Surya 
Row Bahadur v. K. Basavi Reddy (7). The 
right of an equitable mortgagee to hava 
a Receiver appointed is based on his right 
: to be put by the court into the position of 
“ glegal mortgagee. The seme difference 
j simple mortgagee 
under Indian law and a legal mortgagee 
under English law exista between a simple 
mortgagee and an equitable mortgages. 

On behalf of the plaintiffs reliance was 
placed on observations by Madhavan Nair, 
J.,in the case of Sit Rajah Rao Venkata 
. Kumara Mahipathi Surya Rao Bahadur 
Garu, the Maharajah of Pithapuram v. 
Gokuldoss Goverdhandass (8). That was the 
case in which the:e had been an equitable 
mortgage by deposit of title deeds and the 
mortgagee, at whose instance the Receiver 
had been appointed, prayed that the Re- 
coiver might be directed to deposit in 
` conrtthe monies realised by him from 
- the mortgaged properties for the benefit 
of the mortgagee in preference to other 
creditors of the .mortgagor. It was in 
that case rightly decided that the Re- 
ceiver having been appointed at the 
instance ofthe equitable: mortgagee must 
hold the income of the property for the 
benefitof the mortgagee. The creditors 
argued that inasmuch as the equitable 
mortgagee had no immediate right to take 
possession or foreclosure he was in the same 
osition as a simple mortgagee and so 
ad no right to the appointment of a 
Receiver in hig own interest. This seems 
to have led the learned Judge to enquire 
whether a simple: ‘mortgagee could obtain 
a Receiver which was not the point before 
him. He confronted Counsel for the 
creditors with a case, to be hereinafter 
mentioned, in the Calcutta High Court 
which seemed to decide this point in the 
affirmative. Counsel unnecessarily con- 
ceded that the point as to a simple 
mortgegee’s right was so decided though 
he argued that it was wrongly so de- 
cided; whereupon the learned Judge 
paid that if, as had been decided, a 
simple mortgagee could get a Receiver 
go could an equitable mortgagee who 
also had no immediate right to fore- 
closure or sale, That is to say he 
arrived at the correct conclusion but by 
means of a false premise, At page 568* he 

(7) 26 Ind. Oas. 986; 1 L. W. 785; (1914) M. W. N. 
771; 16 M. L. T. 407; 29 M. L. J. 487, 


(8) 133 Ind. Cas. 504; 54 M. 565; 6l M. L. J. 111; 34 
L. W.165; A. I. R. 1931 Mad, 626; Ind. Rul. (2931) 


* Page of 54 M.—[Hd.] 
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said :— 

“Admittedly, the rights of the petitioner who is an 
equitable mortgagee, are the same as those of a 
simple mortgagee, that is, he is not entitled to the 
possession of the properties under his mortgage; 
he can realize his dues only by getting a decree for 


selling them,” 

But the learned Judge had, ŽI think, 
forgotten to noties that au equitable mor- 
tgagee although he cannot like a legal 
mortgagee take immediate possession has a 
contractual right to put by the court into 
the position of a legal mortgagee and it is 
this fect which is the basis of his equitable 
right to the appointment of a Receiver-—an 
equitable right which eince the Judicature 
Act the legal mortgagee has enjoyed and 
but for the technical separation of law and 
equity he would always have enjoyed by 
reason of his right to possession, If the 
case of Rameshwar Singh v. Chuni Lal 
Shaha (9) be examined it will be found 
that it does not justify the contention put 
forward as to the right of a simple mortga- 
gee to the appointment of a Receiver.. 
The plaintiffs had brought a mortgage suit 
in the court of the Subordioate Judge 


impleading the mortgagors -and 
also the mortgagees under a later 
mortgage. A Receiver had been 


appointed at the instance of the plaintiffs 
and in the presence’ and with the consent 
of the second mortgsagees. The right of the 
plaintiffs to’ obtain :.euch an appointment 
of Receiver was not made the subject of 
appeal to the High Oourt who in the 
“matter before thèm were merely asked to 
decide upon the soundness of a subsequent 
order by the Subordinate Judge that the 
Receiver should pay half the profis and 
receipts to the recond mortgagees and half 
to the plaintifs, In deciding that point 
the court said that neither the eecond 
mortgagee nor the mortgagor was ina 
position to question the appointment of 
the Receiver. The court says that it was 
“suggested” by the second mortgagees that 
a Receiver ought not to have been appoint- 
ed atthe instance of a simple mortgages 
and disagreed with that suggestion. But 
the matter does not seem tohave been 
seriously argued and the observation by 
the learned Judges on this point are merely 
obiter dicta. In any case I am quite unable 
to agree with them. We haye not been 
furniehed with any case in which the right 
of asimple mortgagee to obtain the ap- 
pointment of a Receiver upon failure to 
pay the mortgage interest has ever been in 
question and directly affirmed. 


(9) 56 Ind, Oas, 839; 47 O. 418; 31 O. L, J. 385, 
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Lsstly, it is clear that under his usu- 
fractuary mortgage defendant No. 19 is en- 
titled to the rentsand profits of the mort- 
gaged property and consequently even ifa 
Receiver were appointed he could act only 
in the interests of defendant No. 19 and 
not in the interests of the plaintiffs. ` 

For these reasons I was in favour ofthe 
order made by us at the end of last term 
allowing this appeal and setting aside the 
order of the District Judge and directing 
‘the: plaintiffs to pay the costs of this appeal 
-and of the court b: low. 

Fazl Ali, J.—I agree. Even assuming 
forthe sake of argument that a Receiver 
may be appointed in exceptional cases at 
the instance of one who holds a simple 
mortgage, Iam of opinion that it will be 
neither just nor convenient to appoint a 
Receiver in this case. The person whois 
at present in possession of the properties 
is not the mortgagor but a usufructuary 
mortgagee. There is no reliable evidence 
whatsoever that he has committed or has 
been committing any acts of waste or that 
` the property is being mismanaged. Ths learn- 
ed Subordinate Judge seems to have been of 
the opinion that the security in this case 
is insufficient, but, incoming to this con- 
clusion he proceeded on the assumption 
that the net annual income of the prop- 
erty mortgaged was a little over Rs, 46,000, 
It has, however, besn pointed out to us 
that according tothe current settlement 
proceedings the income has increased by 
almost fifty per cent. The question of 
arrears of interest is not a serious onein 
this case, because the rule of damdupat 
applies. -The suit was instituted in March, 
1931 and being now over a year old must be 
ripe for hearing. It seems likely therefore 
that the suit will be decided before long 
and in these circumstances there does not 
appear to me any particular necessity for 
altering the status quo. 

N Ja. Appeal allowed, 
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binding on grand-sons—Antecedent debt—Debls con- 
tracted by grand-father—Whether antecedent debts— 
Civil Procedure Code Act V of 1908), s. 100— 
Erroneous finding of fact--Mistake as to documentary 
evidence—Second appeal if lies 

A debt incurred by a grand-father in a Mitakshara 
family, can be an antecedent debt as against the 
grand-son, and a debt incurred by a great-grand- 
father in a Mitaksharafamily can be an antecedent 
debt as against the great-grand-sons, It is not 
necessary fora debt to be an antecedent debt that it 
should have been contracted by the father alone, and 
not by the grand-father and the great-grand-father. 
Sheo Ram v. Durga Bakhsh (2), relied on. 

Where execution was taken out against the manager 
of a joint Hindu family on account of a debt con- 
tracted by the grand-father of the plaintifis fother 
members ofthe family) who failed to establish that 
the debt was contracted for illegal or immoral pur- 


poses : a i 
Held, that the decree was binding on the plaint- 
iffs 


A second appeal should not be entertained on the 
ground of an erroneous finding of fact, however 
gross or inexcusable the error may appear to be, [p. 
304, col. 2.] 

A second appeal would not lie because some 
portion of the evidence might be contained in a 
document or documents and the first Appellate Court 
had made a mistake as to its meaning. Wali 
Mohammad v. Mohammad Bakhsh (1), referred to, 
[ibid ] 

_ Appeal against the decree of the Addi- 
tional Subordinate Judge, Sultanpur,-dated 
the 26th September, 1931, confirming 


that of the Munsif, Musafirkhana at 
are dated the 17th September, 
1930." 


Mr. S. N. Roy, for the Appellants. 
Messrs, Ghulam Hasan and Iftikhar 


Husain, for the Respondents. 


Judgment,—tThis is an appeal from 
a decree of the learned: Additional Sub- 
ordinate Judge, Sultanpur, dated the 26th 
September, 1931, affirming a decree’ of the 
learned Munsif, Musafirkhana, at Sultan- 
pur, dated the 17th September, 1930. 

The facts relevant to this appeal may 


be shortly stated — 
The plaintiffs are the grandsons of one 
Udit Narain Singh. Udit Narain 


Singh had two sons, namely, Ganga Din 
Singh and Ram Pher Singh. The plaint- 
iffs are the sons of Ram PherSingh. They 
sued for possession of a certain share in 
mahal Ramdat Singh in the village of 
Gannaur in the District of Sultanpur, 
alleging that they were dispossessed there- 
from~by Ramesher Bakhsh Singh, grand- 
son and successor of Harps! Singh, ih 
June, 1920. 

The claim was resisted by the defendant 
No. J, the principal defendant in the case, 
His defence was that his maternal grand- 
father and predecessor-in-title, Harpa) 


€ 
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“Singh, had purchased the property in suit 
at an auction .cale which was ‘held ‘in 
execution of his own decree against the 
assets of the plaintiffs’ grandfather, Udit 
-Narain Singh deceased, ir the hands of 
“Ganga Din Singh and Rampher Singh’, 
-named above. He allegei that the sale 
proceedings were binding on the plaintiffs 
‘unless they succeeded in proving that 


the.. debt for which the property was sold 
“in execution of Harpal Singh's decree 


ahad been contracted for immoral or illegal 
-purposes. It wes also contended that the 
‘defendant No. 1 and Harpal Singh had 


: paid off several prior incumbrances on the 


property in suit, and that these incumbr- 
- ances aleo had been created for legal neces- 
sity and also for the benefit of the plaintiff's 
family. It is not necessary to state 
other defences set up by the defendant 
“No, |. > 

' Thé> learned. Mursif held that the prop- 
‘erty-ia suit was duly sold in execution 
of.& money-decree against the estate of 


_. the plaintiffs’ grand-father, that the plaint- 


iffs are bound by the decree, that the sale 
procéedings held in execution of that decree 
‘are binding on the plaintiffe, that they 
are not entitled to recover the property 
without establishing that the debt in ques- 
tion was illegal or immoral end that the 
property in suit was encumbered and the 
plaintifs were bound to pay almost all 
the prior mortgages which were satisfied 
by the defendant No. 1 and his predecer- 
por-in-title. He, therefore, -dismiesed thé 
plaintifis’ suit. |. ; 

The learned2-Additional Subordinate 
Judgé agreed with the findings of the 
learned Munsif. on almost all the points 
mentioned above 
appeal. A 

The plaintiffs have now come to this court 
in second appeal. | 

In our opinion there is no substance in 
this appeal. | 

It appearssthat Harpal Singh had ob- 
tained the decree ageinst Ganga Din Singh 
and Rempher Singh, sons of Udit Naraia 
Singh deceased, as the legal representa: 
tives of the decessed, and the decretal 
money was to be paid out of the prop- 
erty of the deceased. He took out execu- 
tion against Ganga Din Singh and Ram: 
pher Singh in May, 1913, but the case 
was subsequently consigned to records, 
He then took out execution. again, in 
August, 1316, and applied for execution 
of thé decree by ssle of thd ancestral 
property of Ganga Din Singh and Ram- 
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and dismissed . the . 


142 1. 0. 


pher Singh in village Gannur (2. e., the 
property left by their father, Udit Narain 
Singh). It appears that this time the 
name of Ganga Din Singh slone was entered 
as judgment-debtor in the application for 
execution. It appears also that there was 
some mistake in giving .the extent of 
Udit Narain Singh’s share, but the area 
of the share was correctly given in the 
execution application and other connected 
papers. The correct area of the share 
was 35 bighas 8 biswas and 19 biswansis 
in mahal Ramdat Singh. This is the area 
which was shown; in the sale statement 
and the sale proclamation, and which was 
actually sold and purchased by Harpal 
Singh at the auction sale. The entire area 
was entered in the sale-certificate, and 
Harpal Singh was put in possession of 
the same and mutation was duly effected 
in his favour in respect of the same. The 
learned Subordinate Judge has found that 
what was really sold was 35 bighas 8 
biswas and 19 biswansis cf land,-being the 
remaining area of Udit Narain Singh's one- 
sixth share in the mahal mentioned above. 
He has found algo that Ganga Din Singh 
and Rampher Singh were members of a 
joint Hindu family, and that Ganga Din 
Singh was the head and manager of the 
family. These findings are findings of 
fact based upon admissible evidence and 
cannot be impugaed in second appéal. It 
has been repeatedly held by their Lord- 
ships of the Judicial Committee that there 
is no jurisdiction to entertain a second 
appeal on the ground of even an erroneous 
finding of fact, however, gross or inexcusa~ 
bie the error may sesm to be, A second 
appeal would not lie because some portion 
ofthe evidence might be contained in a 
document or documents and the first 
Appellate Oourt had made a mistake as 
to its meaning: see Wali Mohammad v: 
Mohammad Bakhsh (1). In our opinion 
these findings of fact are fatal to -the 
plaiatifis’ claim. The mere fact that the 
name of Rampher Singh also was- not 
entered in the execution application is of 
no cons3quence in the circumstances of 
the case. Harpal Singh had obtained the 
decree against the property. left by the 
plaintiffa’ grand-father, Udit Narain Singh. 
That was the prooserty which was to ba 
sold in execution of ths decrees, and that 
very property was eventually sold at the 


(1) 122 Ind. Cas, 316; 57 T. A.86; A. I. R..1930 P. O. 
; (1930) A. L. J. 292; Ind. Rul. (1930) P. O. 124; 31 
L, R. 145; 31 W. R. 321; 32 Bom L. R, 380; 51 0, 


91; 
Pe 
L. J. 518; 11 Lah, 199; 59 M, L, J, 53 (P. O) 
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auction sale. ft should also be noted 
that Rampher Singh was not only aware 


of the sale proceedings, but actually ob- 


jected to them. His objection was, how- 
ever, disallowed by the executing Court, 
Jn our opinion the learned Subordinate 
Judge was perfectly right in holding that 
the execution taken out against Ganga 
Din Singh, the manager of the joint family, 
was binding on Rampher Singh, and must 
be held to be binding on the piaintiffs. 
The plaintifs have failed to esiadliah that 
the debt which was contracted by their 
grandfather, Udit Narain Singh, and for 
which Harpal Singh had’ obtained the 
decree mentioned above, had baan con- 
tracted for illegal or immoral purposes, 
‘The decree which was obtained by Harpal 
Singh must be held to be binding on the 
plaintiffs. As pointed out in tho case of 


Sheo Ram v. Durga Bakhsh (2) a debi. 


incurred .by. a grandfather in a Mitakshara 
family can be an ‘antecsdent 
against the grandsons, and a debt in- 
curred by &a great grandfather in a 


Mitakshara family can bs an ‘antecedent. 


debt’ as against the great grandsons. Such 
debts are binding against the grandsons 
and great grandsons respectively in ex- 


actly the same manner as they would be- 
It is not neces- - 


binding against the sons. 
sary fora debt to be an antecedent debt 
that it should have been contracted by the 
father alone; and not by the grandfather 
and the great grandfather, 

“it has also been found that the incum- 
brances created on the property in suit by 
means of certain deeds were 
ed in the sale -proclamation, and the 


debts due under those deeds have been: 


satisfied by the defendant No. 1. As the 
plaintiffs are bound by the sale proceed- 
ings and the property in suit has passed 


out of their family, the determination of: 


the question how far „the abovementioned 
deeds are binding on the plaintiffs is not 
essential, as held by the learned Subordi- 
nate Judge. 

In our opinion no case has been made 
out to-disturb the judgment of the learned 
Additional Subordinate Judge. Hence we 
dismiss the appeal with costs. 

n./A, Appeal dismissed, 


(2) 112 Ind, Oas. 288; 5 O. W.N. 735; A. I. R. 1928 
Oudh 378; 3 Luck, 700. 
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TRAVANCORE HIGH COURT. 
Second Civil Appeal No. 124 of 1106. 
September 17, 1932, 

NARAYANA PILLAI AND OHAOKO, JJ. 
THOMA VHAKKO—P ta INTIFF — 
APPELLANT 
versus 
GOMATHY AMMAL AND ANOTABR— 
DEFENDANT3—REPONDENTS. 

Damages—Principle of Rylands v. Fleteher—- ' 
Limits to applicability of—Growing a tree on ones’ 
land—Natural user of land—Absence of liability to- 


grower apart from special reasons. 

The principle of Rylands v. Fletcher does not 
apply to every use to which the land is put., It 
must be some special or non-natural use bringing 
with it increased danger to others and not merely, 
the ordinary use of the landor such a use as is 
proper for the general benefit of the community. 


[p. 306, col. 1.] f 
Growing a tree on one’s land is a natural use 


of the land and it cannot be said that in growing 
a tree on a person's land he is bringing on his 
land any dangerous substance or matter on his 
premises which he is bound to keep at his peril- 
within the principle of Rylands v. Fletcher. 
Richards v. Lothian (2) and West v. Bristol Tram-. 


ways (3), referred to. [ibid.] ; 
` Mr, Joseph Panjikaran, for tha Appellant. 
Mr. H. Ganapathy Iyer, for the Respon-, 
dente. : 
Chacko, J.—This second appeal arises 
out of a suit instituted by the plaintiff for 
recovery of damages from the defendants- 
respondents. The cireumstances under 
which the claim arose are shortly as 
followa:—The parties are residents in the 
town of Alleppey and are living in two 
houses on either side of a public road. There 
was a mango tree of somewhat large dimen- 
sions standing in the compound belonging, 
to the defendants-respondents, in which 
the respondents’ house is also situated.. 
On 8-10-1099 the tree fell down all on 
a suddenand damaged the buildings and 
-trees standing on the appellant's compound 
situated opposite the respondent’s compound.’ 
It was alleged by the plaintiff that a few 
days before the falling of the mango tree’ 
the defendants-respondents cut. down a, 
cocoanut tres standing in their compound. 
very near the mango tree and that in order 
to removsa the roots of the cocoanut tree 
for the purpose of removing the stump. 
thereof the defendants-respondents negli-. 
gently made an excavation on the western 
side of the mango tree and in doing Bo cut 
off the roota of thse mango tree. After 
so cutting off the roots, it is alleg- 
ed by the plaintiff that the defendants- 
respondente negligently allowed the mango. 
tree to stand in their compound knowing. 
that the tree- was in a dangerous condition 
and likely to fall down and cause damage 
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to the neighbouring owners. The appel- 
lant contended that the respondents were 
guilty of gross negligence in allowing the 
tree to continue standing on the property 
in spite of the appellant's repeated warn- 
ings and request for the removal of the 
tree. The defendants repudiated all liability 
denying that they made any excavations 
as alleged by the plaintiff or cut off any 
of the roots of the mango tree. They main- 
tained that the tree fell down owing toa 
violent gale which could not be anticipated 
and that the fall of the tree was an act of 
God for which they were not in any way 
responsible. The trial Oourt held that the 
accident was due to gross negligence on 
the part of the defendants in allowing the 
mango tree to continue standing on the 
property in a dangerous condition and 
awarded plaintiff the sum of Rs. 189 Ohs. 12 
and 4 cash ss damages. On appeal the 
learned District Judge reversed the decree 
of the Munsiff and=dismissed plaintifi’s suit 
holding that. no negligence was proved 
on the part of the defendants-respondents, 


The question for decision is whether the 


. defendants respondents are liable for the 
damages caused to the plaintiff since it is 
not denied that as a matter- of fact some 
damage was caused to the plaintiff appel- 
lant by the fall of the tree. It appears t? 
me that in this case the principle of 
Rylands v. Fletcher (1), cannot apply. itis 
not every use to which land is put that 
bring the principle of Rylands v. Fletcher 
(1) into play, It must be some special or 
non-natural use bringing with it increased 
danger to others:and not merely the ordinary 
use of the land or such a use as is 
proper for the general benefit of the com- 
munity: Richardsy. Lothian (2) West -v. 
Bristol Tramway's Co. (3). It is obvious that 
growing atree in one’s garden is a natural 
use of the land. it cannot be said that in 
growing a tree on a person’s land he is 
bringing on his land any dangerous sub= 
stance or matter on his premises which he 
is bound to keep at his peril within the 
principle of Rylands v. Fletcher (1). In 
Noble v. Harrison (4) the facts 
wereshortly as follows:—Tnhe defendant was 
possessed of land on which there was 
growing a beech tree, a limb of which 

(1) (1868) 3H. L. 330; 37 L. J. Ex. 161; 19 L, T. 
(ar. 5.) 220: 143 R. R. 629. 

= (1913) A. 0.263 at p. 260; 82 L. J. P.O, 42; 
08 L. T. 225; 57 S.J. 281; 29T. L. R; 281, 

(3) (1908) 2K. B. 14; 77; L. J. K. B. 684;99L. T 
264; 72 J. P. 243; 6 L. G. R. 609; 247. L. 10, 478, 


(4) (1926) 2 K. B. 332; 95 L. J, K. B. 813; 135 L, 
fs. 90 J, P, 188; 70 8. J. 691; 42 T. L, R, 
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overhunga highway. This bough suddenly 
broke in fine weather; fell upon the plaint, 
iffs vehicle then passing and cavard 
damages The Oounty Oourt Judge 
found as a matter of fact that neither the 
defendant nor his servants knew that the 
bough was dangerous, but that the fracture 
was due to a latent defect? not discoverable 
by any reasonably careful inspection. In 
spite of this finding, the Oounty Court 
Judge gave judgment for the plaintiff for 
the amount of damagee claimed. The 
learned Judge founded his judgment on 
the grounds of (1) nuisance and (2) on the 
principle cf Rylands v. Fletcher (1) and 
Humphries v. Cousins (5). On appeal, the 
Oourt of Appeal reversed the judgment of . 
the County Oourt and dismisstd plaintiff's 
suit, In the course of his judgment in 
the case Roubat, J, saye: 

“In my opinion this last named principle [principle 
of Rylands v. Fletcher (1) and Humphries v. Cousins 
(5)] has no application to the present case. A tree is 
not like the artificial reservoir in the first case or 
the sewage in the second case, which the persons on 
whose land they wera, were held bound to keep from 
escaping at their peril. To grow atreeis one of the 
natural uses of the soil and it makes no difference, in 
my judgment, whether the tree was planted or self- 
sown,or with what object—whether for ornament or for 
shelter, or forthe sake ofthe timber—it is planted or 
maintained. Further, a tree is not in itself a 
dangerous object though in decay it may become. 
8 


O. 

The court also held contrary to the opini-. 
on ofthe Oounty Oourt Judge that the 
defendant could not be held liable on the 
ground of nuisance. In the present case it, 
is not necessary to consider the ground of 
nuisance since there is no allegation 
that the tree constituted a nuisance’ by. 
reason of its overhanging the highway or, 
the plaintiff's garden. 

The only ground therefore on which the 
respondent can be made liable if at all is 
on the ground that they had knowledge of 
the dangerous condition of the tree and 
that in spite of their knowledge of its 
dangerous condition they left the tree 
standing. This isa matter resting entirely 
on the oral eviderce in the case which has 
been canvassed both by the trial Oourt and 
the Firat Appellate Oourt allhough with 
diametrically opposite reeults. On a. 
careful consideration of the evidence in the 
case, I agree with the learned Judge in 
holding that the evidence adduced for 
the plaintiff-appellant is inconclusive, 
Thereis no independent evidence in the 
case except the testimony of P. W. No. 5 a 
cooly to prove that as a matter of fact the 


(5) 20, P.D. 239; 46 L, J. O, P. 438; 36 L, T, 
180; 25 W, R. 377. 
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roots of the tibe were cut before the mango 
tree fell down. Plaintiff's Witnesses Nos. 1 to 
4 do not swear-that they actually saw 
the defendante cut the roots of the tree, 
Plaintifi’s Witness No.1 swears that after 
the tree fell down he went to the spot and 
saw the tree in its fallen condition. He 
Bays that it appeared to him at the time 
that the roots had already been cut. What 
the witness says about the cutting of the 
roote is not improbable, Itis equally prc- 
bable that the witness may have been 
misteken in his impression about the 
cutting of the roots because after all when 
he was speaking about the cutting of the 
roots he was only swearing toan inference 
: and not to a fact which he actually eaw. 
It P. W. No, Lhad: actually sworn that he 
had seen the defendanta cutting the roote 
of the tree before the date of the accident, 
I would have had no hesitation in accep- 
ting his testimony. In my judgment, 


thera was absolutely no justification for- 


imputing any dishonest or dishonourable 
motives to P, W. No 1 asthe learned Judga 
in tbe lower Court below has done. The 
learned Judge in commentiog on P, W. 
No. l's evidence says: 

“In chief examination in answer to the question 
whether there was any cause for the tree to fall down, 
he replies that there was no gale. This shows that 
he was ready with an answer to the defence conten.’ 
tion that the tree was blown down by gale.” 

This comment was in my opinion hardly 
fair to the witness(P. W. No, 1) who was 
a High Oourt Vakil and apparently a 
respectable man. The learned Judge 
apparently failed to note that 
P. W. No. L's reply to the question was a 
most natural one since the firat thing that 
one naturally associates with the falling 
ofa treeis a windor gale so that when a 
question was put whether there was any 
special reason for the tree to fall down at 
the particular time, the witness nsturally 
said there wasno gale. If P. W. No. 1 
wished to perjure himself on behalf of the 
plaintiff he could very well have sworn 
thathe had actually seen the defendants 
cutting the roots of the mango tree, 
Plaintiff's Witness No. 3 was treated as- 
hostile, Plaintiff's Witness No. 5 ia the only- 
witness who speaks to the previous cutting 
of the roots, He is only a cooly and I do 
not think his testimony can. bə relied on. 
The testimony of the other witnesses also 
do not prove satisfactorily that the defend- 
ants hed previously cut the roots of the. 
tree, Viewing the evidence as a whole, I 
am of opinion that the plaintiff-appellart 
has:not satisfactorily made ont a case of: 
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negligence sufficient to make the defend- 
ants-respondents liable in law for 
damages. 

The appeal is therefore dismissed but in 
the circumstances I would direct each party 
to suffer his or. her own costs in all the 
courts, . 


Narayana Pillai, J.—I agree. 
N. Appeal dismissed, 


ee 


. LAHORE HIGH COURT. 
Second Civil Appeal No. 1006 of 1932, 
December 21, 1932, 


Tarp, J. 
HIRA LAL—DEFANDANT —APPaLLAn? 
. versus 
SOJAN OHAND AND 0TAERS— PLAINTIRE j— 
. RESPONDENTS, 


Limitation Act (IX of 1908), s. 4~—Presiding officer 
on leave—Court, whether ‘closed’. 

The mere absence of the presiding officer on 
leave isnot tantamount to the court being closed 
within the meaning of s.4, Limitation Act, if the 
office of the court was open and decuments could 
have been presented during the period, 

The question whether the court was closed owing 
to the absence of the presiding officer on leave is 
purely a question of fact. 

Second Civil Appeal from the decree of 
the Senior Subordinate Judge, Gujrat, 
dated the 30th March, 1932, affirming that of 
the Subordinate Judge, Fourth Class, 
Dinga, dated the 25th January, 1932. 

Mr. Gobind Ram Khanna, for the Appel- 
lant, 

Mr, Din Dayal Kapur, tor the Respond- 
ents. 

Judgment.—The plaintiffs-respondents 
filed a suit in the Oourt of the Subordinate 
Judge, Dinge, in the Gajrat District for 
recovery of Rs, 780 being principal and inter- 
est due ona balance of account, dated the 
ilth June, 1928. The period of limitation 
admittedly expired on the llth June, 1931. 
The Presiding Officer of the Dinga Oourt 
was away on leave from the 9th to the 12th. 
June, and the plaint was presented to the 
reader on the lzth and to the Subordinate 
Judge on. the 13th when he returned from 
leave and the’ court opened. 

The question whether the suit had been 
brought within time was decided by the 
Subordinate Judge in favour of the plaint- 
iffs who were granted a decree for the 
amount claimed. On appeal the learned 
Senior Subordinate Judge upheld the view 
taken by the trial Court and dismissed the 
appeal in limine holding that as the court 
was closed when the period of limitation 
for presenting the.suit had expired within 


308 
the meaning of s. 4, the suit had been insti- 
titted within time on the day the court 
re-opened that is the )3th of June, 1931, 
“Now it seems to me that the question 
whether the court was closed from the 9th 
tothe 12th June, owing to the absence of 
the Presiding Officer cn leave is purely a 
question of fact. In my opinion the mere 
abeence ofthe Presiding Officer on leave 
from the 9th to the 12th June_is not tant- 
amount to the court being closed seeing 
that the cffice cf the court was open and the 
establishment of the court was present. 
This is clear from the fact that the plaint 
was handed to the reader of the court on 
tke 12th June, A further fact is disclosed 

‘by the plaint itself, namely that it was only 
written and stamped on the 12th of June 
and. obviously the plaintifs had no plaint 
ready for presentation on the llth of June 
the last day of limitation. It has been 
urged that presentation of the reader was 
not a proper presentation. But it seems io 
me that concideration and determination of 

` this questien would only arise if the plaint 
had been presented to the reader of the 
court on thellth of June, the last day of 
limitation. If the plaint bad been ready 
en the llth and presented to the reader on 
that date the. plaintifis could have urged 
that even if it was nots proper presentation 
they. were not to blame for the absence of 
the Presiding Officer and in the circum- 
Btances the court should be regarded as 
having been clcsed on that date and 
not re-opening till the 28th when the Pre- 
siding Officer returned from leave. Ifon 
the other -hand the plaint had been pre- 
sented to the reader on the llth and was a 
proper preeentaticn then no question of 
limitation would have arisen. It seems to 
me that the plaintiffs did rot realise till the 
12th of June that the period of limitation 
for their suit had expired and seized upon 
the absence of the Presiding Officer to try 
and gain the benefit of s. 4 of the Limita- 
ticn Act. I would, therefore, hold that 
owipg to the absence ci the Presiding 
Officer on leave the court was not closed 
irom the $th tothe 12th within the mean- 
ing of s.4 as while there were no judicial 
rilings curing this period the cffice of 
ihe court was open andthe plaint could 
have been presented to the cffice on or be- 
fcre the llth of June, 

T accordingly accept the appeal and dis- 
mies the euit of the plaintifis but in the 
circumetances leave the parties to bear their 
own costs throughout. 


& Appeal accepted, 


aBpi8 BĒH LA b. RMPBROR, 
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CALCUTTA HIGH COURT. 
Criminal! Appeal No. 427 of 1932, 
December 12, 1932. 
Rankin, O. J., env Uoe1 gute, J. 
ABBAS BEHARA AND ancTens— 
ALPELLANTS 
Versus 
EMF EROR—Opposi1z PARIY. 
Penal Code (Act XLV of 1860, as amended in 
1923), s. 866-A—Essentials of offence under. : 
Under s.3€6-A, Penal Code, the person who in- 
duces a girl of an age between the years 16 and 
18 without force or fraud to go from any place with 
the intention thatshe will have illicit intercourse 
with himself does not commit any offence. The 
new section, however, makes it an offence. in the 
case of such girl if she isinduced by a person to 
go from any place with intent that she maybe or 
knowing that it is likely that she will be forced or 4 
seduced to illicit intercourse with shother person. 
[p. 809, col. 1.] . 


Mesera. Suresh Chunder Talugiar 
Joy Gopal Ghose, tor the Appellant, 

Mesero, Khunckar and Fanindra Nath 
Saryal, for the Crown. 


Fankin, C. J.—In this case, we direct: 
ed tre appeal tobe re-argned Lecause it 
tarns upon a comparstively recent smend- 
ment cf the Indian Penal Code, namely, 
what is now s, 266-A which wea added by. 
Act XX of 1923. at the original hearing 
Mr. Taluqdar ccntended that, if the two 
accused pereons were found to have induc- 
ed the girl to go from her father's 
houee to some other house, nevertheless, if 
the intenticn or knowledge was that she 
would be forced or, sediced to illicit inter- 
course with themselves and not with an= 
other person, the offence under s. 366-A. 
would not be made out. lt appeared to 
me at the time that this state of the law 
was alittle paradı xical and I confess I did. 
not appreciate that so much can be said: 
for that argument, . 

The case before us is of a widowed girl. 
It is fairly evident thatthe jury were not 
prepared to find that she was under 16. 
years of ege. Itis also evident that the’ 
Jury were not prepared to find that force: 
or fraud had been used upon her, They: 
acquitted both the accused persone, therefore, 
of the charge under s. 266, Indian Penal. 
Oode. By a majority, however, they 
convicted the accused under s. 366-A; and’ 
we have to see what the learned Judge's: 
charge wasas regarde that particular of-: 
fence, l 

Now the learned Judge told the Jury that, 
he did not agree that undere, 366-A ib was; 
neceseary to show that the illicit intercourse: 
was to be with some other person. besides: 
the accused. it appears that asj the law. 


and 
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now stands, the person who induces a 
‘girl of an age between the years 16 and 18 
without forea or fraud to ‘go from any 
place with the intention that she will have 
-illicit intercourse with himself does not 
commit any offence. The nsw section, hows 
„ever, makes it an offenca in the case of 
Such girl if ehe is inducad b7 a person to 
‘go from any place with intent that she 
“may be or knowing thatitis likely that 
she will be foresd or seduced to illicit 
intercourse with another person, We have 
to see what ths caseisas regards each 
o: the two appellants bafore us. 

~ Ths prosecution case as against the ap- 
pellant Abbas apparently is that he was 
‘ultimately minded to get married to this 
girl it he could, She was a Hindu girl aad 
‘he was a Muhammadan, Tae prosecution 
‘case, however, was that when this girlcama 
away from her fathar’s house with the as- 
“cused she was taken from place to placa 
and from housa to house for a certain 
number of nights, and the learned Judge 
left it tothe Jury a3it waja question for 
the Jury to determine whether there was 
any intention of illicit intercourse. Oa the 
‘other hand, it is clear enough a3xcording to 
‘the prosecution case that the accused Abbas 
was taking the girl because he wanted ap- 
parently to marry her or to have illicit 
intercourse with herhimself and, there» 
fore, he is not guiliy under s. 366-A and 
apparently not guilty also - of any other 
‘offence, the girl being over 1Sand under 
18 yearaof aga. 


As against the other appellant Ujir, no 
doubt it might be said that if the inten: 
tion was that Abbas wonld have intercourse 
with her it was open to the Jury to convict 
him under s,38s-A but in that caso it 
would be very necessary indeed that it 
should be shown that Ujir did somethiag 
by way of inducing the girl, Tk is mucù 
more probable thas Abbas did whatever 
Was necessary to induce her to go. There 
18 the evidences of the girl heraelf that she 
went of her own accord and there is no 
material on the record to show that Ujiz 
did anything particular at the time the 
girl left her father’s house, 


On the whole, it appears to me, therefora, 
having re-considered this matter that thacon- 
. Viction of the appellants cannotstand. I think 
that there are no materials before us which 
would justify us in ordering tha; either of 
thess two aceuied be re-tried, I woul}, 
therefore, direct that the appellinis bea gc- 
qaiited and discharged, ~- 
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Costello, J.—I am of the sama opins 
ion. . 
N /A. Appeal accept . 


—-— 


LAHORE HIGH COURT. 

Second Civil Appeal No. 897 of 1933, 

. November 22, 1932, 

Bade, J. 
ALIA —DerENDANT — A PPELLANT 
versus A 

RAM OCBAND ~—Pourwrier—Rusponne Yt 

Mortgag2—Interest, whether charge on property = 
Contract to the contrary. ; 

A mortgagee is entitled to treat interest due 
under a mortgage asa chargeon the property in 
the absence of any contract to the contrary. A mera 
recital in the deed that in default of piyment of 
interest it may bə recovered from the “person 
and property of the mortgagor by itself doeg 
not necessarily mean that interest ceases to be a 
charge on the property. Ganga Ram v, Natha Singh 
(1) and Manghi v. Dial Chand (2), referred to. 


Second Oivil Appeal from decraa of 
the District Judge, Ludhiana, dated the 
30th March 1932, modifying thatof the Ad- 
ditional Subordinate Judge, Fourth Olaas 
Ludhiana, dated the 26th November, 1931, 

Mr. Muhammad Tufail, tor the Appal- 
lante. 

Mr. Hem Raj Mahajan, fortha Rospon: 
dent. 


Judgment.—This wasa suit by a 
mortgagee for recovary of R3, 215 on aa: 
count of principal and interest, Tne mori- 
gage was executed onthe Sth Jaly, 1936, 
and it was stipulated that interest would 
be payable at Rs.17 per cent. per monsem. 
The mortgage-money was to be paid within 
two years and in case of default interest 
was to be chargelat R3s.2 per cent. per 
mensem. On the same day on which the 
Mmortgaga was executed, the mortgagor 
executed a lease ‘of the mortgaged 
ed house in favour of the mortgagee agree- 
ing to pay Rs, 1-7 per mensem as rent 
which was to be credited towards the in. 
terest on th3 mortgage. Neither rent nor 
interest is said to have been paid and the 
mortgagee instituted the present suit for 
recovery of Rs. 215 by sale of the mortgag- 
ed property on Ist May, 1931. Tha trial 
Court granted a decree for Ra, 49 only, 
disallowing the ciaim for interest. On. ap- 
peal the learned District Judge hag allow- 
ed the claim lor interest in part and grant- 
ed a decree for Rs, 200 with propsrtionate 
costs. From this decision a sesond appsel 
has been preferred. l 

It has been urged on behalf of the appal. 
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lant that the interest in this case was not 
a charge on the,property mortgaged and 
that the plaintiff was only entitled to claim 
rent in lieu of the interest, As regards the 
first point, it was-held by their Lordships 
of the Privy Gouncil in Ganga Ram v. 
Natha Singh (1), that a mortgagee is entitl- 
ed to treat.iaterest due undera morigage 
asa charge on the property in the absence 
of any contractto the contrary. In the 
present instance, no such contract.to the 
contrary has been proved. The mortgags 
deed recited no doubt that in default of 
payment of interest it may be recovered 
from the person and property of the mort- 
gagcr. -But this by itself does not neces- 
esrily mean that interest ceases tobe a 
charge on the property: Maghi v. Kali Chand 
9, 


7 

It is true that the mortgagee was formally 
putin possession of the house and the 
mortgagor took it on rent from the 
mortgagee. But allthat the mortgagor 
can claim is thatthe rent realised should 
be credited towards the interest. The 
learned District Judge has found that no 
payment of rent is proved and this being 
a finding of fact cannot be challenged in 
second sppesl. The mortgagor cannot 
derive. any advantage from his own default 
in paying rent.: I dismiss the appeal with 
costs. ` 

A. | : Appeal dismissed. 
(1) 80 Ind. Oas. 820; 5 L. 425; 11 O. L. J. 534; 
2 Pat. L.R. 257; 20 L W. 101; 26 Bom. L. R, 750; 
A. L R. 1924 P. 0, 183; 22 A, L. J. 688; 47 M. L. 
J. 64;10 O & A. L. R.1771; 35 M. L. T. 141; (1924) 
M. W.N. 599; 6 Lah. D. J. 551; 51 1. A. 377;1 
L. Q. 446; L. R, 5 A. (P. O.) 133; 6 P. L.T. 97; 1 
O. W. N. 469; 29 O. W. N. 558 (P. O.). » 

(2) 96 Ind. Oas. 477; A. I. R. 1926 Lah. 624; 8 
Lah. L. J. 432; 27 P. L. R. 6t3; 7 L, 559. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 1070 of 1932. 
February 7, 1933. 
RANGIN, O. J., AND AMEER Att, J. 
AMAR OHANDRA— APPELLANT 
versus 


EMPEROR—Opp:sits PARTY, 

Ordinance X of 1932, ss. 32, 48 (2)—Trial by 
Special Judge—Questicn whether offence was com- 
mitted in furtherance of movement prejudicial to 
public safety—Duty of Judge to refer to Government— 
High Courts power to refer—Ordinance, validity of 
—Criminal trial—Appellate Court, powers of. 

Ordinance X of 1932 is not -invalid and ineffec- 
tive on the ground that it contravenes the provisions of 
the Government of India Act which vests original 
criminal jurisdiction in the Oaleutta High Court 
wia the limits of thetown of Qalcutta. [p. 310, 
gol, 2, 


` AMAR OHANDRA V, EMPEROR, 
- Tt is within the power of the Indian’ Legislatura 


-bound to refer the question to the Local 
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to alter and amend the Letters Patent and consequ- 
ently within the ordinance making power of the 
Governor-General under the Government of India 
Act. [p. 3H, col. 1.] - 
Where the question whether the offence 
which the accused is charged ‘was committed in 
furtherance of a movement prejudicial to the 
public safety or peace’ is raised before the court of 
a Special Judge under Ordinance X of 1932, he ig 
Govern- 
ment under s. 48 (2) ofthe Ordinance. He cannot- 
refuse to refer merely on the ground that thig 
course would be futile in view of the declaration 
contained in the order directing the form of the trial, 
ibid. 
i the Special Judge refusesto refer, the High Court 
in revision cannot make the reference. The pro- 
position thatthe Court of Appeal has all the 
powers of the original trial Court is not in all itg 


with 


-universality true inthe criminallaw. [p. 312, col; 


esas, Khitish Chandra Chakerbutty} 
Panchanan Ghosal, and Benoy Krishna 
Ghose, for the Appellant. | 

Messrs, Khundkar, and Anil Chander 
Roy Chowzhury, tor the Orown, 


Rankin, C. J.—In this case the appel- 
lant together with a number of other 
persons was tried before a Special Judge 
under Ordinance 4. of 1932. The charges 
were really three: conspiracy to murder, 
abetment of . attempt to murder and 
harbouring a person who had taken part 
in an attempt:to murder, the latter charge 
being laid under s. 212, indian Penal Oode, 
The appellant was acquitted by the Special 
Judge on the first two charges but he 
was convicted of the offence under 
s. 212 and sentenced to two years’ rigorous 
‘imprisonment. ` - 

The evidencs upon which the appellan 
has been in the end convicted of the 
offence of harbouring is very short and 
simple. It cousists really, as the Special 
Judge puts the matter, of the judicial 
confession of the accused himself coupled 
with corroboration in a letter found in 
the room in which the accused was arrest- 
ed aud alleged to be in his handwrit- 


ing. 
At the hearing of thia appeal two 
contentions were raised upon which I 
shell ssy something first. The first con- 
tention was that in this case Ordinance X 
of 1932 was invalid and ineffective because 
it was contrary to the provisions of the 
Government of India Act which vests 
original criminal jarisdiction in this 
High Court within the limits of the 
town of Oalcatta. In my judgment, there 
ia nothing in that contention.. Section 
ltt. of the Government of India Act 
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ləaves the definition of this High Court's 
original criminal jurisdiction to ba made 
by the Letters Patent and we derive a 
particular original criminal jurisdiction 
from cl. 220f the Letters Patent of 1865. 
It is within the power of the Indian 
Legislature to alter andamend the Latters 
‘Patent and consequently within the 
ordinance making power of the Governor 
General under the Government of India 
Act. In any case, however, the argument 
has little substance because it appears that 
‘this offence was committed partly at all 
events within the 24 Parganas and the 
Special Judge who tried the case was a 
Special Judge for the area of the 24 
. Parganas among other areas, That point, 
therefore, fails altogether, 

The second question with which it is 
necessary to deal is this: The Local Gov- 
ernment under e. 32 made a special order 
directing the Special Judge to try this 
particular case, In the special order made 
by the Local Government in advance of 
the trial it was recited that the Local 
Government was of opinion that the offence 
was committed in furtherance of a move: 
ment prejudicial to the public safety or 
peace. At the trial which. proceeded 
according to the method of warrant cases the 
learned Judge on the fourth day proceeded to 
frame charges. Then for the first time a 
question was raised on behalf of this accused 
that the offence, if committed at all, was 
not committed in furtherance of a move- 
ment prejudicial to the public safety or 
peace, The learned Special Judge refer- 


ting to the recitals in the order already. 


made by the Local Government refused 
to refer the matter to the Local Govern- 


ment at that stage, he being of opinion. 


that this coursa would be futile in view 
of the declaration contained in the order 
directing the form of the trial. 

In this court it has been contended 
that the learned Special Judge was not 
justified in refusing to refer the matter 
as is required by sub-s, (2) of s. 48 of 
the Ordinance, In my opinion, it cannot 
be a good reason for refusing to obey the 
direction of an enactment in a matter 
of this kind that the court thinks that 
no good purpose would be served by 
obeying. Assuming that the Local Gov- 
ernment is not obliged to decide the 


question according to the evidence taken . 


in the case,it is at all events within the 
discretion of the Local Government to 
have some regard to that evidence and 
jf on the fourth day of the trial the 
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learned Judge was to obey the Statute I 
think it was his duty to make a reference 
at the time the question was raised. It 
may be quite true that it would have been 
open to the learned Judge .to raise the 
question himself at the beginning of the 
triel; it may be quite trus thathe was not 
obliged to make a reference the moment 
the point was taken if he had made it 
some time or another before he gave 
final judgment in the case. But in think- 
ing it futile to make a reference the 
learned Special Judge omitted to consider 
whether it would not bə equally futile to 
go on with the trial of the case without 
making the reference. The Statute no- 
where says that this question should be 
determined by the Local Government in 
advance and the particular provision of s, 32 
under which the Government's order was 
made begins with the phrase “subject to 
the provisionsof s, 48". Nothing, there- 
fore, that the Local Government could do 
under s. 32 would escape being subject to 
the provisions of s. 48 and s.48 begins by 
ssying 

“No court shalltry any offence unless itis an 
offence punishable under this ordinance or was 
committed in furtherance ofa movement prejudicial] 
to the public safety or peace”. 

Notwithstanding anything contained 
under s. 32 the Special Judge was prima 
facie prohibited from trying this case un- 
less it satisfied that condition but by the 
second clause of s. 48 it is said that 

“the question whether or not an offence is of tha 
nature described shall notbe raised in any court 
other thanthe court trying the offence and where 
such question isso raised then,ifthe court is that 
of a Special Judge the question shall be referred 
to the Local Government”. 

-Ít seems tome that in these circumse- 
tances inorder to give himself power to 
deal with this case the Special Judge was 
under an obligation to carry out the re- 
quirements of sub-s, (2). The require- 
ments of sub s. (2) not having bsen carried 
out, it does not appear to me that there has 
been any determination soas to satisfy the 
Statute upon the question whether the 
offence was committed in furtherance of a 
movement prejudicialto the public safety 
or peace. 

In these circumstancas, it has been press- 
ed upon us by the Daputy Lgal Remem- 
brancer that asthe pointcan be raised at 
any tims and be referred to the Local 
Govarnment we ought to make such refer- 
ence now. It is clearly not compstent for 
us to decide ourselves upon the fact whether 
the offenca was committed in furtherance 
of a movement prejudicial to the public 
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safety or peace because the Siatute intends 
that matter to be left solely with the Local 
Government. Upon consideration I am 
not prepared to make any such reference by 
this court. It is quite true that by s. 428, 
Oriminal Procedure: Code, this court has 
ample power.to take ‘additional evidence or 
to order additional. evidence to be taken; 
but this jis ota question of takiug evi- 
dence. Thisisa question of referring a 
certain matter to the Local Government for 
administrative order. I see nothing in 
the Oriminal Precedure Oode giving us 
power to deal with such a position as that 
and while it is very t’mpting to say that 
this Court of Appeal has all the powers of 
the original trial Oourt. I em not certain, 
looking to the history of the various editions 
of the Criminal Procedure Oode, that that 
proposition in all its universality is true 
in our criminal law. The matter, however, 
is more difficult by reason of the provi- 
. ions ofthe Ordinance itself which prohi- 
bits the question from being raised in any 
Gourt other than the trial Court; and it is 
` rendered more difficalt still by the ccnsi- 
deration that the Ordinance having ceased 
to take effect, the court itself, if I may use 
the expression, is no longer functioning. 

We have, however, under e, 423, Oriminal 
Procedure Code power to ordera re-trial 
by acourtof competent jurisdiction with 
power if we think fit to order a commit- 
ment. In my judgment, having regard to 
the fact that this accused was acquitted of 
all charges, sava the charge unders. 212, 
Indian Penal Code, having regard to the 
fact that the local jurisdiction under s. 182 
is equally good in the Presidency town and 
in the 24 Parganas and having regard to 
the fact that the case under s. 212 is now 
an exceedingly simple one, the proper 
course for us to adopt is to allow the appeal 
to cet aside the conviction and thesentence 
and to direct that the appellant be re tried 
by the Ohief Presidency Magistrate upon 
a charge under s. 212, Indian Penal Oode 
only in his ordinary jurisdiction. We 
inteud to decide upona review of ali the 
mattera which would be proper for a 
Magistrate to consider under s. 347, Orimi- 
nal Procedure Code thatit is not necessary 
and desirable that this man should he 
committed to Sessions upon this charge 
and that the Chief Presidency Magistrate 
shall try the case himself. 


Ameer Ali, J.—I agree. 
A. Order accordingly. 
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PESHAWAR JUDICIAL COMMIS. 
-SIONER’S COURT. 
Oriminal Appeal No, 224 of 1931. 
October 26, 1931. 
Fascer J, O. 
EHMPEROR—Proesxouroe 
VeETSUS 
CHATTAR SINGH—AcausEp 

Criminal Procedure Code (Act V of 1898),-s. 417 
Appeal from acquittal—Interference by High Court, 
when proper—Acquittal by trial Court and acquittal 
by appellate court—Distinction between, 

Before the High Court interferes in an order of 
acquittal passed by the Lower Court, it must be 
shown not only that the judgment cf the lower 
Court was wrong, but that it was so wrong that 
its maintenance would constitute a miscarriage of 
justice. There is, however, some slight distinction 
to be made between acquittals passed by a trial 
Court and those by an Appellate Court. As the- 
trial Court would have the advaritage of hearing 
and seeing the witnesses and is to that extent in 
a better position to judge the value to be attached 
to their evidence, the High Court will be less 
reluctant to interfere with acquittals in appellate 
than in original cases, | 

Oriminal Appeal from order of the Ad- 
ditional Sessions Judge, Peshawar, dat:d 
the 31st July, 1931. 

Mr. Mir Ahmad Khan, for the Orown. 

Messrs Diwan Chand and Muhammad 


Aslam, for the Accused. 


Judgment.—This is an appeal by 
Government against the Additional Sses-. 
sions Judge's order acquitting Obhattar 
Singh, respondent. The latter was con- 
victed by the Additional District Magis- 
trate, Nowshers, under r. 9, Opium Act,’ 
for being in possession cf fiye and a 
quarter tolas of contraband opium and 
was sentenced to one year’s imprisonment 
and Rs, 3v0 fine. 

Respondent was admittedly arrested on 
22nd March, 1931, in a confectioner’s shop 
in the Reservist Lines of 10-1], Sikh 
Regiment at Nowshera, The case for the 
procecution was that Subedar Gulnawaz 
Khan, who arrested him, ordered hia 
immediate search near the shop and two 
psckets ofcontraband opium weie recover- 
ed from him, one in the pocket of his 
waistcoat, the other in that of his coat. 
He was taken to the quarterguard and 
there searched again, when two packets 
were found in the folds of his turban, 
According to the Subedar he was led to 
make the arrest because on 6th March he 
was warned by a sepoy, Nadir Ali, that 
respondent, who wasan opium contractor, 
was hanging about the lines. The recovery. 
was witnessed by the Subedar, by Nadir 
Ali, who was acting as Military Policeman 


on that deg, and by Tarlok Singh, Naik 
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Chanan Singh of. the Garrison Military 
Police made the actual search near the 
shop, and Naik Phua Singh in the quarter- 
guard, The case for respondent was that 
he had gone into the regimeatal linea to 
mske inquiries ss to tke sale of contre- 
band opium which hs heard was being 
conducted freely there. He suggested that 
that the opium was planted on him by 
the Sabedar with waom ha hal had a 
quarrel, One material witnes?, Beant 
Singh, was produced for the defeace, who 
alleged that no opium was actually rc- 
covered from respondent near the shop. 

_ The Magistrate was satisfied with the 
preseention evidence and convicted ree- 
pondent. The Additional Sassions Judge 
acquitted him, his main reason being that 
the Subedar’s conduct in arresting res- 
pondent and having him twice searched 
apd the way in which respondent was 
taken to the quarlterguard provided both 
a. motive and an opportunity for the 
engineering of a false case, In the Addi- 


tional Sessions Judge's mind this falseness | 


was further strengthened by the imprc- 
bability that respondent should have 
bothéred to visit the Reservist Lines carry- 
ing a trifling quantity of opium. He held 
that the prosecution had failed to establish 
their case, which was that appellant sold 
illicit opium as a corollary of his regular 
business, and that he had visited the 
Lines for that purpose. The first ques- 
ticn raised before us ig the propriety of 
our interference with the verdict of acquittal. 
In this connection we desire to reproduce 
thé remarks which we made in Emperor 
v. Adam Khan, Criminal Appeal No. 60 of 
1926: 


. “The principle upon which a High Court will 
interfere with an order of acquittal was stated in 
this court’s judgment dated lith October, 1924 on 
Criminal Appeal No. 140 of 1924. It was then 
remarked that before a High Gourt intervenes, it 
must be shown not only that the judgment of the 
lower Court is wrong, but that it is so wrong that 
its maintenance would constitute a miscarriage of 
justice. This doctrine following a ruling of the 
Allahabad High Oourt in Emperor v. Gayadin (1). 
It was adopted by the Punjab Chief Court in all 
their recent decisions: Emperor v. Chattar Singh (2), 
and Emperor v. Lachhmandas {3) may be referred 
to. A similar opinion has been expressed more 
recently by the High Court in a judgment printed 
as Emperor v, Kunja Dasadh (4). It was remarked 
therein that a High Court will not interfere in a 
judgment of acquittal unless the lower Court has 


(1) 4 A. 148; A. W. N. 1881; 159. 
(2) 7 P. k. 1904 Or; 97 P. L. R. 1804; 1 Or. L.J. 
781 


(3) 46'Ind. Oas, 294; 19 Or. L. J. 710. 
(4) 67 Ind. Cas. 506; A. I, R. 4923 Pat. 119; 23 Or. L. 
3,410; 3 P: L, T. 396, 
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been perverse in its judgment, or taken such 
unreasonable and distorted conclusions of the facts 
as to cause a miscarriage of justice. One of the 
Judges remarked further that the fact that another 
tribunal or Judge might have arrived at a view 
other than that formed by the trial Oourt is nota 
reason for disturbing a verdict of acquittal arrived 
upon a full consideration of the circumstancea of 
the evidence. The justie6 of these doctrines has 
been recognized by the Punjab Government itself 
which has laid down certain general principles 
governing the institytion-of such appeals. They 
consider that appeals=should not be preferred (1) 
where the case is trifling in itself and the acquittal 
involves no erroneous principle of law, the correc- 
tion of which is of public importance; and 12) 
where, however, serious or otherwise important ths 
case, the legal guilt of the accused is fairly ques- 
tionable, or the evidence admits of any reasonable 
doubt, and the court has considered and weighed 
it with impartiality, intelligence and care.” 

Again in our judgment in Emperor v. 
Nihal Singh, Criminal Appeal No, 62 of 
1927, we remarked that before the High 
Oourt should intervene, i; must beshown 
not orly that the judgment of the luwer 
Court was wrong, but that it was so 
wrong that its maintenanes would con- 
stitute a miscarriage of justice. We think 
too that there is some slight distinction 
to be made between acquittals passed by 
a trial Court and those by an Appellate 
Court. Thetrial Court has had the advant- 
age of hearing and seeing the witnesses 
and is to this extent in a better position 
to judge the value that should be attach- 
ed to their evidence, An Appellate Court 
has only the written record before it, and 
is, therefore, in no better position in this 
respect than a High Court. For this 
reason we should be somewhat less reluct- 
ant to interfere with acquittals in appel- 
late thao in original cases, (The learned 
Judicial Commissioner then considered the 


facts of the case and allowed the 
appeal.) 
n/a. Apreal allowed, 


LAHORE HIGH COURT. 
Miscellaneous First Oivil Appeal No 697 
` of 1932, 
January 17, 1933. 
BHIDE, J. 
MALAWA MAL—DE) EE-30LDE: 
— APPELLANT 
| versus i 
SUNDER SINGH—JUDGMEST-DEBTOR © 
—RE:P NDENT, 
Civil Procedure Code (Act V of 1908), s 47, O. 
XXXIV, r. 5—Mortgage suit—Final decree for sale 


—Realisation of profits by mortgagee after date of 
final decree— Accounts, whether can be taken in 


$14 
execution—Mortgagor's remedy—Order 
—Appealabtlity. 

ere in execution proceedings in a mortgage 
suit, after the pagsingof the final decree the 
mortgagor raised an objection that the mortgagee 
had been in possession of the land and had realised 
more than the balance of the decree which was 
alleged to be still outstanding and hence the 
land could not be sold and the Executing Court 
angaia this objection and ordered accounts to be 
aken : 

Held, (i) that the order wag appealable under 
8, 47, Oivil Procedure Oode; [p:-314, col. 2.) 

(ii) that the question. of accounting for the pro- 
fits of land cannot be raised at the stage in these 
proceedings and if the mortgagee had unlawfully 
realized anything, the respondent would be entitled to 
recover it by separate proceedings, Shah Mahdi 
Hassan v. Ismail Hasan (1), Muhammad Musa v, Aidal 
Singh (2), Bibi Jan Bibi v, Sachi Bewah (3) and 
Malli Karjunadu Setti v, Lingamurti Pantulu (4), 
referred to. 

Once a holder of a mortgage-decrea asks for 
and obtains a decree for sale, he must be deem- 
edto have given up all rights under the mort- 
gage. Consequently the profits of the mortgaged 
land could not be lawfully realized by the mort- 
gagee after the decree for sale. Rameshwar Singh 
an v. Hitendra Singh (5), referred to. [p. 395 
col, L 

Miscellaneous First Oivil Appeal from 
the order of the Senior Subordinate J udge, 
Amritsar, dated the 2nd April, 1932. 

Messrs, Dev Raj Sawhney and Balmokand 
Bhatia, for the Appellant, 

Mr. Din Dial, for the Respondent. 

Judgment.—Thisis an appeal arising 
out of éxecution proceedings relating to 
a decree besed on a mortgage. The 
material facts may be very briefly stated as 
follows:— 

-Apreliminary decree under O. XXXIV, 
r. 4, was passed in favour of one Dr, 
Paira Mal for Re, 7,000 odd on 4th April, 
1928, and a final decree followed on 18th 
July, 1928. The mortgage comprised 
certain-shops and land. In execution, the 
shops were first sold and purchased by 
Malawa Mal, who had become entitled to a 
priorencumbrance ontheshops by pur- 
chase of previous mortgagee’s rights. 
Malawa Mal paid Rs, 5,441 to Dr. Paira 
Mal after deducting his prior charge of 
Rs. 2,000. here was some dispute 
between Malawa Mal and Dr. Paira Mal aa 
regards their respective claims, but even- 
tually the matter was compromised and Dr. 
Paira Mal assigned his claim for the re- 
maining balance of his decree (Rs, 4,143) to 
Malawa Mal. Malawa Mal then applied for 
execution of the balance of the decree thus 
aisigned to him and sought to sell the 
land covered by the mortgagee, The 
judgment-debtor raised various objections, 
claiming inter alia that ihe decree had 
been already satisfied (vide his application 


for accounts 
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dated 6th October, 1930). This applica. 
tion wasrejected and the appeal to the 
High Oourt from that order alao proved un- 
snecessful, The judgment-debtor there- 
alter raised an objection that the mort- 
gages had been in possession of the land 
aud had realised more than the balance of 
the decree which was alleged to be still 
outstandingand hencethe land could not 
be sold, The executing Court upheld this 
objection and directed that aczounts should 
be taken for the purpose From this order 
the present appeal has been preferred. 

A preliminary objection was raised that 
no appeal was competent, but there does 
not appear to be any force in this objection, 
The order under appeal determined a sub- 
stantial question affecting the rights of 
the parties in regard to the satisfaction of 
the decrees and an appeal is, in my opinion, 
therefore, competent unders, 47, Oivil 
Procedure Oode. 

On merits, the learned Counsel for the 
appellant has urged that the question of 
acconnts could not be raised after the 
passing of the final decree and secondly 
that the matter was at any rate res judicata, 
As regards the first point, the learned 
Counsel forthe respondent made it clear 
that he wished to press the objection raised 
by his client only as regards profits enjoy- 
ed during the period subsequent to the 
passing of the final decree, This objection 
could not obviously be taken during the 
proceedings between the preliminary and 
final decrees, The learned Counsel for the 
appellant urged that after the passing of 
the final decree the executing Court could 
not go behind the final decree and could 
only sell the property as directed by that 
decree and there could, therefore, be no 
question of going into accounts for the pur- 
pose of redemption thereafter. The learn- 
ed Counsel for the respondent on the 
other hand had contended that even’ after 
the passing of the final decree it is open 
to the mortgagor to redeem the morigaged 
property before it is actually sold, by de- 
positing the amount due to the mortgagee. 
In support of this argument the Jearned 
Counsel relied upon Shah Mahadi Hassan 
v, Ismail Hasan 56 Ind. Oas. 172(1) and 
Muhammad Musa v, Aidal Singh (2), 
which support his contention. Even under 
the corresponding olde. 89 of the Transfer 
of Property Act, it washeld that the sale 


(1) 96 Ind. Oas, 172; 18 A, L. J. 622; 2U, P. L,R 
(A) 213; 42 A. 517, . 
oes Ind. Oas, 801; A. I. R,1922 Pat, 92; 3 P. L. 
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of mortgaged property could be stopped 
by payment of the amount due with costs 
before the sale is actually effected: cf 
Bibi Jan Bibi v. Saiti Bewah (3) and Mal- 
likarjunadu Setci v, Lingamurti Pantulu (4) 
bat the position ie clearer under O. XXXIV, 
r.5, Oivil Procedure Code, as pointed out 
in Shah Mahadi Hassan v. Ismail Hasan 
96 Ind. Oas. 172 (1), as the words ‘and 
thereafter the deféndant's right to redeem 
and the security shali both be extinguish- 
ed’ occurring in 5. 89 (old) of. the Trans- 
fer of Property Act, 1882, have been omit- 
ted in O. XXXIV, r. 5, Givil Procadure 
Oode. 

. Taking it however, that the morbgagor's 
right to redeem has not become extinct, 
the question still remains as to the amount 
of payment on which he is entitled to 
redeem the property. That amount has 
already been determined by the mortgage 
decrees which directed acertain amount to 
be paid by acertain date and in default 
of payment by the said date, the mortgaged 
property to be sold. The contention of the 
. respondent is that the mortgagee is still 
in possession of the mortgaged land 
through tenants and that he is liable to ac- 
count for ths profits of the land realiged by 


im. 

Appellant denies that he has been in pos- 
session or has realised auy such profits 
after the final decree. Basides this, it seems 
that the appellant was not entitled at all 
to keep the mortgaged proporty or realizə 
its profits after the decree for sale. It was 
held by their Lordships of the Privy Coun- 
cil ia Kameshwar Singh Bahadur v, Hitend- 
ra Singh 82 Ind. Oas. 794 (5) that once a 
holder of a mortgage-deerse asks for and 
obtains a decree for sale, he must be deemed 
to have given upall rights under the mort- 
gage. Oonsequently the profits of the 
mortgaged landcould not be lawfully re- 
alized by the mortgages after the decres 
for sale. The mortgagee has denied having 
realized any such profits and in any case the 
profits cannot be said to have been realized 
on the footing of the mortgages and the 
matter cannot, therefore, ba gone into in 
thess proceedings. If the mortgagee has 
unlawfully realizad anything tha respond- 
ent may bə entitled to recover it by sep3- 
rate proceedings and it would be open b> 
him totake steps to do so, ifso advised. I 


(3) 310. 863; 8 0. W. N. 684. 

(4) 25 M. 214; 12 M. L. J.279 (F. B). 

(5) 82 Ind. Oas. 794; 47 M.L J. 294; A.I. R. 1924 
P. 0.206; 20 L W. 437; 35 M.L. T. 179; 26 Bom. 
L. R.1161; 400. L: J. 444; L.R. 5A. (P, G.) 188; 
29 0. W.N.420; 3 Pat, L. R, 190 (P. 0.) 
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am, therefore, of opinion that the question 
of accounting for.the profits of land cannot 
be raised at this stage in thesa proceed- 
ings. 

fa viəw ofthe above finding it is un- 
necessary to discuss the question of res 
judicata, Laczspt the appeal and set aside 
the order of the learned Subordinate Judge 
directing enquiry into the question of the 
accounts of the profits of the land. Inview 
of all the circumstances I leave the parties 
to bear their costs. 

A. Appeal accepted, 


MADRAS HIGH COURT. 
FULL BENCH. 
Second Civil Appeal No. 1118 of 1929, 
August 22, 1992, 
JAOESON, SONDARAM OAETTY AND 
| Mooxerr, JJ. 
VENKATACHALAM PILLAI~—Dzranpanr 
— APPELLANT 
versus 
SETHURAM RAO alias LAKSHMI- 
KANTHA SASTRIAR AND ANGTAER— 
PLAINTIFE—DEFENDANT— RBE+PONDENT, 
Specific Performance— Sale by guardian with condi- 
tion for re-sale to minor—Suit by minor for specifie 
performance of agreement to re-sell—Maintainability 
—Nature of such agreement—Mutuality of contract— 
Guardian's powers, : g 
Where the guardian of a minor sold property be- 
longing to the minor with a stipulation to the follow- 
ing effect: “If it happens that you or your heirs 
have to sell the property to others, then you must 
sell it to the plaintiff or his heirs for the above prica 
and also for such price as may be determined by 
arbitrators in respect ofany building that may be 
constructed upon the land and the minor on attaining 
majority sued to enforce specific performance of the 
agreement for re-sale: 

Held, (i) that the agreement for re-sale was a com- 
pleted contract on the dateof the sale itself and not 
a mere standing offer which could be revoked by sale 
to a third party, Sakalaguna Nayudu v. Chinna 
Manuswami Nayakar (5), followed. Egala Nagapa v. 
Muniswami Iyer (1) and Alagarasami Naidu v. Khatia 
Goundan (4), nob followed. Chinna Munuswami 
Nayydi v. Sagalaguna Nayudu (6), refered to, [p. 317, 
col. 1.] ` 

(ii) that the contract was however net binding ` 
on the minor, and for want of mutuality could not be 
specifically enforced by either party. The validity or 
the enforceability of such a contract does not 
depend upon the question whether it was con- 
ducive to the benefit of the minor ornot, Mir Sar- 
warjan v, Fakhruddin Muhammad Chowdhuri (7) and 
Raghavachariar v, Srinivasa Raghavachariar (8) refer- 
ed to. |p.317, cols. 1 & 2.) h o 

Second Civil Appeal against the decree 
of the District Court, West Tanjore, at 
Tanjore, in A, 8. No. 224 of 1927 preferred 
against that of the courtof the District 
Munsif, Tanjore, in O. 8, No, 423 of 1926, 
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` Mr, K, Desikachari, for the Appellant, 


. Mr Salem Ramaswamy Ayyar, for Mr, T, 
Appaji Rao, for the Respondents. 


‘ Judgment,—tThis second avpaal arises 
out ofa suit filed by the plaintiff (first respon. 
dent) for specific performance of an agreement 
to re-sell the plaint-mantioned site. The 
plaintiff's case ir, thatthe suit site belonged 
to his adoptive father, that it was sold 
during the minority of the plaintiff by his 
natural father as his guardian to firat de. 
fendant’s father on 14th December, 1912, 
under a registered eale-deed, that there ig 
a stipulation in the esle-deei for the re. 
conveyance of the property to the plaintiff 
and his heirs for the origina] prize iteelf, 
that in violation of that contract the first 
defendant cold the property to the second 
defendant on the 6th December, 19:3, that 
this sale is not bindiog on the plaintiff 
and that he is entitled to enforce specific 
performance of the agreement to re-sell on 
tendering the purchase money and get a 
conveyance in his favour. The defendant 
attacked the plaintiff's claim on several 
grounds and contended that he was not 
“entitled to specific performanca of the 
‘alleged agreement. ‘The first Court gave 
$a decree in plaintifi‘s favour, which was 
confirmed by the lower Appellate Oourt. 
“< In this second appeal preferred by the 
second defendant, three main contentions 
have been raised on his behalf in order to 
show that the plaintiff could not claim speci- 
fic performance of the plaint mentioned 
agreement. The first is, that the agreement 
contained in the saledeed Ex. A was 
nota completed contract but only an offer 
by the vendee to re sell the property to the 
vendor, which could become a completed 
contract only on acceptance of the offer by 
payment of the price and that the offer 
having bean at an end by theaale of the 
property to the second defendant, there was 
no subsisting offer for acceptance by the 
plaintif andas such there was no contract 
of which specific performance could be 
claimed on the date ofthe suit, The second 
is, that even if it should be held that there 
was a completed contract on the date of Ex. 
A itself, it was not competent forthe guard- 
ian of the minor plaintiff to bind hin by a 
contract fur the purchase of the sits and as 
she minor was not bound by that contract, 
there was no mutuality and conssquently 
specific performance of sucha eontreet is 
uaenforceable in law. The third is, that 
toe stipulation for re-sale a3 contained in 
Ez. A ts yoid as it is obnoxious to the rule 


VENKATACHALAM PILLAI 9, SHTHURAM RAD, 


1421.0, 


against perpetuities as laid down ins, 14 of 
the Transfer of Properiy Act. 

The covenant in question contained in 
the sale deed, Ex. A, is Bubstantially: as 
follows: i A 

“If it happens that you or your heirs have to sell 
the property to others, then you must sell it to the 
plaintiff or his heirs above for price and also for such 
price asmay be determined by arbitrators in respect 
a any building that may be constructed upon the 
and. 


There is some dispute as regards the 
construction of this clavss. It may be 
undersiood to mean that on the happening 
of the contigency, namely, the determina- 
tion of the vendee or bis heira to sell the 
Property and thus pirt with it, the vendes 
must sell itto the plaintiff or his heira and 
that the latter mast also purcnase it, as 
per the terms of the covenant, In the 
absence of any words to sigoify that the 
Te-purchase was only optional with the 
Plaintiff or his heirs, it would not be un- 
reasonable tohold that under this contract 
the vendeo was bound to make the offer for 
re-sale and the vendor was equally bound to 
buy it, and wo are prepared to hold scoorde 
ingly. The learned District Judge, however, 
construed this clanse in a different way and 
was of opinion that though there was an 
obligation on the part of the vendee to re: 
eell, the vendor's was only an option to re- 
purchase. It is on the basis of this con- 
struction that the learned Advocate for the 
appellant contends that the agreement in 
question was nota completed contract, but 
only a standing offer on the part.of the. 
vendee. The decision in Egala Nagappa v, 
Muniswamy Iyer (1) would -be on all fours 
with the present case ard doubtless sup- 
Ports his contention. Following the Hag: 
lish decisions in Helby v. Mathews (2) and 
Dickinson v Dodds (3) the learned Judges 
held that there was a binding offer to re- 
sell on the part of the vendee and no 
agreement to buy on the part of the vendor 
but only an option to re-purchase The 
view expressed in Helby v. Mathews (2) that 
until acceptance of the offer there was no com: 
pleted contrect was adopted. It is also said 
toat an offer would beat an end by thedeath 
of the promisor cr by the promisor selling 
it to a third party the sale being known to 


(1) 65 Ind. Cas 720; 46 M 30; 30 M. L. T. 175: 15 L. 
W. 409; (1922) M. W. N. 20 ; A I R, 1922 Mad 16; 42. 
M. L. J 432 


(2) (1895) App Cas. 471; 64 L.J. Q.B. 465; 1L R. 
232; 72 L. T. 641; 72 L. T. 841; 43 W. R. 561; €0 J. P. 
20, 


(3) (1876) 2 Ch, D, 463; 45 L. J. Che 777; 34 L. T. 607; 
24 W.R. 594. AS 
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the promisee before acceptance. A similar 
queation:arcse for consideration ia the caese 
reported as Alagirasamt Naidu v. Kathia 
Goundan, (4). ‘Anis case wes decided by 
Ramesam, J., sitting as a Single Judge, and 
he was also a party to the decision in Egala 
Nagipra v. Muniswamy Iyer (1). The 
learned Judge seems to nave adopted the 
same view by conetruing the contract as one 
consisting of an undertaking by the vendee 
to make the offer for re-sale whenever he 
thought of selling the property, and by 
stating that the vendor, who had only an 
option to re-purchase, cannot sue for specific 
performance of the eosntract but may sue for 
damages if there was consideration for tke 
contract. But the ssundnesz of this view 
seems to bashaken by the pronouncement 
of their Lordships of the Privy Oouncil in 
an almost similar case reported as 
Sakalaguna Nayudu v, Chinna Munuswamt 
Nayakar (5). In that case, the counterpart 
to the sale-aeed proviced that the vendee 
should reconvey the property to the vendor 
after a period of 30 ye2re from that date, in 
case the vendor wished to have the property 
again and upon his paying a sum of 
Re. 10,000. Itis thus clear that the vendor 
had the option of repurchasing the property 
or not. Their Lordships hava held that it 
was not acase of amere standing offer by 
the vendee which could ripen into a 
contract to buy and sell only on the accept- 
ance of that offer by the vendor by tender 
of the purchase money. On theother hand, 
it was distinctly held that there was a 
completed contract between the parties 
even on the dateof the counterpart docu. 
ment (27th January 1891) and that the right 
of the vendee under that contract was assign- 
able toa stranger. This decision of the 
Privy Council was given in an appeal 
against the decision in Chinna Munuswamt 
Nayadu v. Sagalaguna Nayadu (6) to which 
Ramesam, J, was a party. It looks asif 
this decision of the Privy Oouncil was not 
brought to the notice of the learned Judge 
when hearing the case reported as Alagara- 
sami Naidu: v. Kathia Goundan (4). We 
should now take it that the matter 1s con- 
- cluded by the decision of the Privy Council, 
and on the strength of that authority, it 
must be held that there was a completed 
contract between the parties onthe aate of 


(4) 185 Ind. Cas. 540; (1931) M. W N. 957; A.L R. 


1931 Mad. 799; Ind. Rul. (1932) Mad. 124. 

(5) 109 Ind. Cas. 765; 51 M. 533;32 0. W. N.850; 
A. 1. R. 1928 P, 0. 174;28 L, W. 51; 48 O. Ld. 
125; 55 M. L. J. 198; 30 Bom. L. R. 1379 (P, C.) 

(6) 100 Ind. Oas. 399; 49 M. 387; A, I, R. 1926 Mad. 
693; 51 MAL, J, 229, 
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Ex, A itself, even adopting the construction 
put upon the covenantin Ex. A by the 
lower Appellate Oourt and urged for 
accepiance by the learned Advocate for the 
appellant. The plea that the stipulation in 
question was a completed contract and 
therefore specific performance could not be 
enforced is unsustainable. This disposes 
of the first point raised by the appellant. 
Coming now to the second point, the con- 
tention put forwerd on behalf of the appel- 
lant appears to rest on & much firmer ground, 
The leading auihority on this pointis the 
decision of the Privy Oouncil reported as 
Mir Sarwarjan v. Fakhruddin Muhammad 
Chowdhuri,(7). In that case, the guardian 
of a minor entered into an agreement with 
another for the purchase of certain immov- 
able property by the minor, The minor 
after attaining majority sued for specific 
performance of that contract. Their Lord- 
ships have laid down the principle of law in 
the following passage found on page 237*:— 
“They are, however, of opinion that it is not within 
the competence of a manager of a minor's estate or 
within the competence of a guardian of a minor to 
bind the minor or the minor's estate by a contract for 
the purchase of immovable property, and they are 
further of opinion that asthe minor in the present 
case was not bound by the contract, there was no 
mutuality and that the minor who has now reached his 


majority cannot obtain specific performance of the con- 
tract,” 


The present case is in our opinion’ 
governed by the aforesaid decision. The 
agreement for re-sale contained in Ex. A. 
being an executory contract without 
mutuality, it is unenforceable by either 
party ina suit for specific performance. 
An attempt has been made by the learned 
Advocate for the 1st respondent to get over 
the effect of this decision, by urging that’ 
the first Oourt has found that this contract 
was ior the benefit of the minor and there- 
fore this fact shouldenable him to enforce 
specific performance of the contract. But 
in the case dealt with by their Lordships of 
the Privy. Council, it was found thatthe 
contract was validly entered into and was 
for the benefit of the minor and was even: 
ratified by bım. Still, their Lordships held 
that there was no mutuality andon that 
ground declered the contract to be invalid 
and unenforceable. The validity or the 
enforceability of such acontract does not 
tnerefcre depend upon the question whether 
is was conducive to the benefit of the minor 


(7) 13 Ind. Cas. 331; 39 O 232; 16 ©. W. N. 74; (1912) 
M. W. N.22: 9 A. L, J. 33; 15 0, L. J. 69; 14 Bom,’ 
L. R. 5; 21 M. L, J. 1156; 11M. L. T.8; 39 I A, 1 
P. 0) 


*Page of 39 O,—[Hd.] 
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or not. That being so, theargument on the 
lst respondent's side is unacceptable. 

It is urged on behalf of the Ist respon- 
dent, that inasmuch as there was an under- 
taking on the part of the vendee to re-sell 
with only an option on the partof the 
plaintiff to re-purchace, the contract may be 
deemed to be a unilateral.contract with no 
reciprocal obligations and only in favour of 
the minor plaintiff. Reference was made to 
the Full Bench decision of this High Court 
in Ragharachariar v. Srinivasa Raghata- 
chariar (8). Thespecific question decided 
in that case is that a mortgage executed in 
favour of a minor who has advanced 
already the whole of the mortgage money is 
entorceable by him. It has also been held 
that a sale to a minor under similar circums- 
tances is quite good. But on a careful 
perusal of that decision, itis clear that the 
mere fact that asaleor a mortgage is in 
favourofa minor is not enough to hold 
that it is valid and enforceable. Where a 
a mortgage orsale has been effected asa 
@ompleted transaction in favour of the 
minor and it does not involve tha perform- 
ance of any onerous act by the minor by 
reason of any contractual obligation in 
respect of the sale or mortgage, such a sale 
or morigage would not be invalid. This is 
clearly indicated in the followiag passage 
on page 313* in the judgment of Wallis O.J., 
“The question then is whether it makes any 
difference that the transfer in favour of the 
minor by way of sale or mortgage is made 
in consideration of a price paid or a loan 
advanced by the minor. No doubt, accord- 
ing to their Lordships’ decision in such a 
case, the minor could not bind himself by 
Contract to pay the prica or advance the 
mortgage money; but when he has done so 
and the vendor or mortgagor has executed a 
registered conveyance in his favour, is 
there any reason why the transfer in his 
favour should not take effect.” Itis also 
said by Srinivasa Ayyangar, J., that the 
transfer in favour of the minor cannot be 
void, unless the transfer is conditional on 
the passing of consideration and the con- 
sideration did not pass (page 336*), If the 
test laid down in that decision is adopted, 
the position in the present cass is this. Ia 
the firat place, this is not a case where a 

e registered conveyance has been executed in 
favour of the plaintiff in pursuance of the 
original contract. On the strength of that 
contract, the plaintiff seeks to get a con- 
` (8) 36 Ind, Cas. 921; 40 M. 308; 31 M. L. J. 575; 20 
M. L. T. 407; (1916) 2M. W. N. 363 (F. B.) 

“#Pages of 40 M,—[Ed.] 


1491.0. 


veyance by specifically enforcing -that 
contract. Even granting that under the 
contract an option to re-purchase was 
reserved to him, want of mutuality must be 
judged as on the date of that contract. On 
exercising his option in favour of the 
re<purchase, he has to pay the price men- 
tioned in Ex. A and also pay such price as 
may be determined by arbitrators in respect 
of any building constructed on the land. 
That being so, how can it be said that under 
this contraci the vendee should simply 
execute a re-conveyarce in favour of the 
plaintiff who has no sort of corresponding 
obligation? It is true that no building was 
constructed upon the land and the necessity 
for payment of the price as fixed by 
arbitrators has not arisen, but still the 
plaintiff has to pay the original price for the 
site. That being co, the Full Bench decision 
in Raghavachariar v, Srinivasa Raghava- 
chariars case (8) ia of no avail to the plaint- 
iff. On the authority ofthe Privy Council 
decisionin Mir Sarwarjan v. Fakhiuddin 
Muhammad Chowdhuri (7) it must ke 
held that the contractin question is void 
for want of mutuality and specific perform- 
ance ofsuch a contract is unenforceable 
by either party. 

The plaintiff's claim must fail on the 
aforesaid short ground, and itis therefore 
unnecessary to discuss the third point 
raised on behalfof the appellant. If the 
contract embodied in Ex, A does not create 
an interest in immovable property, as is 
clear from the statutory provision ins, 54 
of the Transfer of Property Act, the case 
cannot come under s. 14 thereof. There is 
some conflict of judicial opinion on. this 
point and several decisions have been cited 
atthe bar. As the decision on the second 
point is sufficient for the disposal of this 
appeal,it is unnecessary to discuss this 
question, 

In the result, the second appeal should be 
allowed as the plaintiff is not entitled to sue 
for specific performance of the plaint- 
mentioned agreement, and his suit is there- 
fore dismissed with costs of the 2nd defend- 
ant in all the courts. | 


N. K /A, Appeal allowed. 
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i September 30, 1932, 

: Moxerse AND: Patrargon, JJ. 
FRANOIS DUKE OOBRIDGE SUMNER, 
OFFICIATING DE?UTY SEORRTARY, PORT 
OOMMIISIONH3P, OALOUTTA— AND ANOTHER — 

` PETITIONERS 


tersus 
JOGENDRA KUMAR ROY AND ANoTHE2— 
4 OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 144— 
Exercise of powers under s. 144—Guiding principles 
—Power must be exercised to protect rights not to 
suppress them—Right to hold hats, nature of—English 
and Indian Law~Power of Magistrate to delegate 
inquiry to another. 

The Legislature bys. 144 of the Or. P. Code has con- 
ferred very large ‘powers upon Magistrates who have 
_ todeal with urgent cases of nuisance or apprehend- 
ed danger. That section enables a Magistrate to 

make, temporary orders, irrespective of the rights of 
the parties concerned. But as the power is wide, 
there is great necessity to be cautious about its 
exercise. [p. 321, col. 11 

Courts, civil as well as criminal, exist for the 
protection of rights, and, therefore, the authority of 
a Magistrate should ordinarily be exercised in 
defence of rights rather than in their suppression ; 
when an order in suppression of lawful rights has 
to be made it ought notto be made unless the 
Magistrate considers that other action that he is 
competent to take is not likely to be effective ; and 

if made, should never be disproportionate 
to but should always be, as far as possible, com- 
mensurate with the exigencies of any particular 
situation. [p. 321, col, 2 

The amendment introduced by the Act of 1932 
hy deleting sub-s. (3) from 5.435 which till then 
existed has made the order of the Magistrate open 
to revision, andas a court of revision the High 
Court has to consider not merely, the legality of such 
orders but their Propriety as well, [ibid.] 

In Bengal there isno such thing as -a market 
franchise or the right to hold a market conferred 
by grant from the Orown, nor can such right be 
Acquired by prescription, and the proprietor of an 
old hat, therefore, has no monopoly or privilege 
which is entitled to protection and no immunity 
from competition, Hem Chandra Roy Chowdhury v. 
(iba Chandra Saha j Sardar (1), referred to. 

ibid. 

It is competent for a Magistrate, who has to 
make an order unders. 144 of the Code to depute 
another Magistrate to make an enquiry and submit 
2 report and then toact on the report so submit- 
ted though he cannot delegate his magisterial 
functions to another, [p. 322, col. 1.] 

[On the evidence .their Lordships held that the 
materials on. the record were not sufficient to justify 


the orders complained of and the ‘orders were 
set aside.) 
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the Opposita 


JOGËNDRA KUMAR. 


Mukherji, S. K. Sen, for 
Parties. 

Mukerji, J.—These two Rules are 
directed against certain orders which have 
been made by the Sub-Divisional Magistrate 
of Howrah unders, 144 of the Oode of Orimi- 
nal Procedure in connection with the start- 
ing ofa hat inthe town of Howrah. 

The facts shortly put are the following: 
—The employers of the opposite party in 
these Rules, who, for the sake of brevity, 
will be called the Ohamarias, are the owners 
of a hat which goes by the name of Mongla 
hat and which has been in existence for 
about ten years and holds ite sittings on 
Tuesdays at a site on the Ohandmari Road, 
close to the Buckland Bridge, Kanhaia 
Lal Memani and Lun Karan Das Memani, 
the petitioners in Revision Oase No. 1908, 
are partners of a firm styled Jawam Ram 
Ganga Ram and Oo. This firm, presumab- 
ly with the object of starting another 
hat in the locality, obtained a transfer of 
a lease of a plot of akout 14 bighas of land 
which was held under the Commissioners 
for the Port of Oaleutta by one Srilal 
Ohamaria. This plot of land abuts on 
Grierson Road and is situate quite close to 
the site of the hat belonging to the 
Ohamarias, being at a distance of only 600 
feet, or eo therefrom. On the plot of land so 
acquired there are, itis said, a number of 
permanent stalla, and on the remainder 
thereof the petitioners constructed a very 
large number of sheds and made arrange- 
ments for the sitting of a haton Tuesday the 
6th September 1932, On the 2nd September 
1932 two petitions were filed ‘by the two 
persons who are the opposite party in these 
Rales, the said petitions being the exact 
replica of each other praying for an in june- 
tion against the two petitioners in Revision 
Oase No. 1£08 and some persons restraining 
them from starting the hat, These peti- 
tions were filed before the’ District 
Magistrate, who made them over to the 
Sub Divisional Magistrate for disposal. 
Later or, a petition was filed by some 
pereons alleged to be stall holders in the 
Obamarias’ hat asking for action being 
tekan against the Ohamariag under s, 107 
of the Criminal Procedure Oode. The Sub- 
Divisional Magistrate made over all these 
petitions to a Daputy Magistrate Mr. E 
Baruah for enquiry and report. On the 
5th September 1932, Mr. Barush held an 
enquiry, examined the witnesses produced 
by the parties and submitted a report, On 
that on the same day the Sub-Divisional 
Magistrate heard the parties and made an 


ord er which 


220 ; l 
concluded with these words :— 


“ Having regard to the facts stated above I order 
an injunction under s. 144 Criminal Procedure Code 


issued against " : ws 
—the petiticnera in Revision Oase No $08 


and some other pereons sgaid to be their men 


beirg named here:— 

“restraining them from opening the proposed new 
hat on Tuesday the 6th September, 1933, or on any 
subsequent Tuesday within the period of two months 
from this date. I consider any action under s. 107, 
Oriminal Procedure Code against Radha Kissen 
Ghamaria and others as prayed for unnecessary, as 
no case has been made out for such an action and 


it seems to be unnecessary 1n view of the order 


under s. 144, Oriminal Procedure Code passed by me.” 
Tne District Magisirate was moved to 
rescind or alter thisorder under 6. 141 cl, 
(4), Oriminal Procedure Code, but on the 
12th September 193?,he declined to interfere. 
An application wae made to the Sessions 
Judge for.a reference to this court for 
revision, but it was dismissed on the 23rd 
September, 3932 It is this order under 
p, 144, Criminal Procedure Code which forms 
the subject-matter of Revision. Case No. 


908. 


Tha order uncer s. 144, Criminal Procedure 
Oode, spoken of above,as drawn up, describ- 
ed tLe plot of land, on which the proposed 
new hat was not to be held, as lying within 
certain boundaries given in the schedule, 
the eastern boundery mentioned therein 
being the river Ganges. In the body of the 
order the boundaries were qualified in 
the following way: ‘ Bounded as below, of 
which you have taken 8 sub-lease”. Asa 
matter of fact Jewan Ram Ganga Ram and 
Co's sub- lease did not include a plot of land 
which lay immediately on the bank of the 
river. Treating the order as being confined 
to only such land as was included within 
the sub-lease, it appears to have been 
decided to hold a hat on Tuesday the 6th 
September, 1932, notwithstanding the order 
under s. 144, Oriminal Procedure Oode, 
mentioned above. This plot of land lying 
outside thesub-lease was fixed upon as the 
site and a lease thereof fora day is said to 
have been taken from the Commissioners 
for the Port of Oalcutta with the object of 
holding 8 hat thereon on that day. The 
Police, on getting information of this 
intention, submitted a report to the Sub- 
Divisional Magistrate who on the same day 
mace an order under B. 144 Oriminal Proced- 
ure Céde ex parte against one Haji Fszlul 
Hug and others who had taken the lease and 
were moving for the holding of thehat as 
aforesaid. Before the order was completed, 
Advocates for the parties intervened, and 
at their request the order was kept in 
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ebcyance and it was decided -to hold a local. 
inspection, The Sub-Divisional Magistrate, 
accompanied by the sams. Police Officers 
and the Advocates, went to the place 
where the new hat was being held. What 
the Suab-Divisional Magistrate saw on the 
spot may betterbé deecribed in his own 
words used in an order that he subsequ- 
ently passed. -Ho says there—“ I fouad 
that a hat had been going on under a shed 
of the Port Commissioners on a site close to 
the site of the proposed rival hat (only. 
-~ road intervenirg between them), I met 
an officar of the Port Commissioners there.’ 
I now find that he was Mr. Sumner, the, 
offisiating Daputy Secretary of the Port 
Commissioners. He told me that the: 
tin shed was in the khas possession of the; 
Port Commissioners and bad been leased. 
out for that day only.” With the strong: 
Police force that.wa3 on the sport there wasi 
little chance of any breach of the peace ;* 
and being of opinion that an attempt to. 
stop the hatat that stage might lead to: 
trouble the Sub-Divisional Magistrate con». 
sidered it better to let the hat- go op, and 
left the place ordering the Police to keep a 
watch, Atthe end of the day he received. 
a report from the officer in charge of the: 
Golabari P. S. that he had been present: 
there with his force all day and there was 
no disturbance,and he therefore cancelled 
the order which he had made under s. 144, 
Oriminal Procedure Oode ex parte earlier in’ 
the day as aforesaid and which was meant 
for that day only. 3 
It appears that on the 6th September 
1932, after the Sub-Divisional Magistrate 
came back from the spot, 8 petition was 
filed before him by one of the members of. 
the opposite party, in para. 5 of which it 
was stated that after the Sub-Divisional 
Magistrate had left the spot, one of the 
stall:holders of Ohamaria hat was roughly 
handled in the presence of the Police 
Constables and that the matter had been 
brought to the notice of the Sub-Inspector 
who was there. It was prayed that an 
order under cl. (3) of s. 144, Oriminsl Proce- 
dure Oode might be issued. The Sab- 
Divisional Magistrate sent this petition to 
the officer in charge of the Golabari P. 5, 
for enquiry and report--with special refer- 
ence to the allegation aforesaid. On the 
lOth September 1932 the said Police Officer, 
Mr. O O. Majumdar submitted a report, 
On that date also a petition was filed on 
behalf of the opposite party repeating 
their prayer for an order under s. 144 el. (3) 
Oriminal Procedure Oode, This petitio. 
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was also sent to.the Police for enquiry and 
report, and the Police reported that they 
had already made a report on the 10th 
Saptember 1932, These reports were taken 
up for ccnsideration by the Sub-Divisional 
Magistrate on 12th September 1932, on 
which date he made an ex parte'orderunder 
8. 141, Oriminal Procedure Oode against the 
two petitioners “in Revision Oase No {07 
and certsia other persons and the public 
generally—the two petitioners being Mr. 
Samner, Officiating Deputy Secretary to 
the Port Commissionera and K. O. Das 
Gupte, Assistant Estates Superintendent 
of that body—The terms of this order were 
the following | 
"I hereby direct the persons” (n-mes 
given) “to abstain from allowing any land 
in their occupation or charge to be used 
‘for or otherwise assist in the holding of a 
hat and the public generally from fre- 
quenting or visiting any such kat withia 
the boundaries noted below on Tuesday 
the 13th September 1932 or any subsequent 
Tuesday within the period of two months 
from to day.” 

Of the proceedings that subsequently 
took place no details need be given and it 
would be sufficient to say only this that the 
Sub-Divisional Magistrate, on cause being 
shown has, on the 23rd September 1932, 
refused to rescind the ex parte order, made 
as aforesaid, under cl. (4) of s. 144, Oriminal 
Procedure Oode. It is necessary to stata 
only two more facts, that when cause was 
shown as aforesaid the officer in charge of 
Golabari P. S. Mr. O. O. Majumdar was 
examined as a witness, and the opposite 
party declined to call any other wilness on 
their behalf, and that as a result of the 
` application made to him under cl. (4) of s. 
144, Oriminal Procedure Oode, the Sub- 
Divisional Magistrate ordered the injunction 
issued by him on the 12th September 1932 
to run as from the Sth September 1932, 
treating it as only supplementary to the 
injunction issued by him on the last men- 
tioned date. 
September 1932 issuing 


the injunction 


under s. 144, Oriminal Procedare Code and. 


that of the 23rd September 1932 by which 
the Sub-Divisional Magistrate refuse] to 
rescind it, that form -the subject matter of 
Revision Case No. 907, 


Now, there can be no doubt or dispute’ 


that the Legislaturé bys. 144 of the Oode 
has conferred very large powers upon 


Magistrates who have to deal with urgent. 
cases of nuisancs or apprehended danger.: 
That-sestion enables a Magistrate to make’ 


142-41 & 42 
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temporary orders, irrespective of the rights 


of the parties concerned, provided that, to 


quote the words of the section, 
“In his opinion there is sufficient ground for pro- 


© ceeding under this section and immediate prevention 


or speedy remedy is desirable,” _ 

The larger isthe power, the greater is 
the necessity to be cautious about its 
exercice, The Statute itself has provided 
a safe-guard in the shape of atima limit, 
Judicial' decisions have also laid down 
certain principles which have to be borne in 
mind, and of these only a few may be 
mentioned here: Oourts, Oivil as well as 
Oriminal exist for the protection of righte, 
and therefore the authority ofa Magistrate 
should ordinarily be exercised in defence of 
rights rather than in their suppression; 
when an order in suppression of lawful 
rights has to be made it ought not to be 
made unless the Magistrate considers that 
other action that he is coampatent to take 
is not likely to be effective; and the order, 
if made, shouid never be disproportionate 
to but should always be, as far a3 possible, 
commensurate with the exigencies of any 
particular situation. I am far from sug- 
gesting that there may not ba cases when 
the Magistrate may feel called upon to 
restrain a person from the lawful exercise 
of his legal rights, heis perfectly compa: 
tent to take such a course under this section 
if to quote the words of the section again, 

“in his opinion there is sufficient ground for pro- 
cseding under this section and immediate prevention 
or speedy remedy is desirable.” 

The amendment introduced by the Act of 
1932, by deleting sub-s. (7) from s, 435 
which till then existed has msde the order 
of the Magistrate open to revision, This 
Court, therefore, on the present Rule has 
to consider whether the power, which the 
Sub-Divisionel Magistrate undoubtedly has 
in thia respect, has been rightly exorcised, 
or, in other words, whether there were 
sufficient materials which would justify 
him in making the ordera that he did. As 
a Court of Revision this court has to con- 
sider not merely tha legality of the orders 
but their propriety as well (Vide a, 435, 
Orininsal Procedure Oode.) 

As already stated, the Magistrate was 
not bound to maintain the rights of the 
parties, if thesituation was such that such 
rights required to ba suppressed or their 
exercise restrained for the time being. 

S> far athe rights are concerned the 
law is perfectly well settled. In Bengal. 
there is no such thing a3 a market fran- 
chise or the rightto hold a market confer- 
red by grant from the Crown, nor cansuch 
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right be acquired by prescription, and the 
proprietcr of en old hat therefore has no 
monopoly or privilege which is entitled to 
protection and no immunity from competi- 
ticn: See Hem Chandra Roy Choudhury v. 
Kristo Chandra Salin Sardar (1) In Evgland, 
notwithetanding the repeal cf ibe Ccmbina- 
tion Laws the idea of regarding a conspiracy 
to imyede the free course of trade 
as & criminal offence at Ocommon Law, 
which to scme extent prevailed in the 
eighteenth century, continued to hold its 
grounc, being regarded as a part of tke 
more general pricciple that a conspiracy to 
injure, aimed at a specific person, could 
give rise to an action at the suit of the 
injured party, even though the acts of the 
individual conspirators were neither crimi- 
nal ncr torticus (see Quinn v. Leatham (2) 
end the caces cited in the judgment of Lord 
Macnaghten in that case). In the more 
recent decision of the House of Lords in 
the case of Sorrel v. Smith (3) which aimed 
at reconciling or explaining all the earlier 
decieions the following proposition has 
been enunciated: 

“A combination of two or more persons for the pur- 
‘pose of injuring a man in his trade is unlawful, and 
if it results in damage to him, is actionable. If the 
real purpose of the combination is not to injure an- 
other, but to forward or defend the trade of those 
who enter íntoit then no wrong is committed and 
no action will lie although damage to another ensues, 
provided the purpose is not effected by illegal 
méans. A threat to effect a purpose which is in itself 
Jawful gives noright to the person injured thereby”. 

The question to be considered is: Do the 
materials cn which the learned Magistrate 
acted afford cufficient grounds within the 
meaning of the exs1e:sion as used in s, 144 
of the Code. So faras the order of the 
5th September 1932 is concerned these 
materials aré the petitions of the two parties 
and the report of the Deputy Magistrate 
Mr. Baruab, that he had then before him. 
In this connection a question has arisen as 
to whether itis competent for a Magistrate 
who .has to make an order under s, 144 of 
the Code to depute another Magistrate to 
make an enquiry and cubmit a report and 
then to act on thé report so sutmitted. The 
Legislature not having defined the materials 
on which the Magistrate may take action 
under 6. 144 of the Code, I think it must 
be held that the Magistrate would be 
competent to act on any credible informa- 
tion that may be available cr which he may 

(1) 58 Ind. Cas. 879; 24 O, W. N. 800; 47 O. 


1079. 
(2) (1901) A. O. 495at p. 510; 70 L. J.P. C. 76; 
85 (lies) A T00 Ta 65 J. P. 708. 

(3) (1925) A. 0.700; 94 L. J. Oh, 847; 133 L, T. 
$70; 69S J. 641; 41 T. L, Re 529, j 
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consider it proper to collect in ar 
he chooses. So long as he applies 
to the materials which are befor 
which he may care to gather anc 
his own conclusion as to their £ 
or otherwice, I do not think | 
can be open to objection. It is trt 
far as an order under Oh. XI of 
is concerned the Legislature has 
any express provision for an e€: 
any other Magistrate, and it is 
thats. 1430f the Code makes th 
an enquiry held for the purposes 
only, unatle as evidence in the ( 
provision ins, 148 evidently has t 
in view of the inquiry contem 
sub-s (4) of s. 145 of the Code 
omission of an express provisio1 
quiry for the purposes of Ob, 4 
my opinion, hardly be regarded : 
ing the Magistrate from having 
for the collection of materials, i 
enable him to form his own ci 
I am prepared to egree with the 
that the Magistrate who is to 
orjer is not. competent to del 
furctions to some other Magistr: 
long as the erquiry is limited — 
1058 indicated aboveit cannot b 
there is any delegation in the re 
the word So far a3 the mater 
selves are concerned, 1 an clearly 
that they were not sufficient, | 
tion of the opposite party it was 
“Jibanram Gangaram * * have been th 
stall holders who visit the existing hat 
violence unless they attend their hat whi 


to be opened on Tuesday next and they 
ed goondas for the same purpose.” 

At ths enquiry held before ! 
the parties examined some- 
Amongst those examined on b 
Chamarias a few, I think three 
spoke to threats of personal viole 
been offered to them and on this 
trate came to a finding which he 
these words:— 

“Witnesses examined on the side of 
say thaton Tuesday last the other party 


togo the new hat but as they refu 
party used threat.” 


The Sessions Judge, who wat 
revision, was doubtfal about 
this evidence; for he says:— 

“On this point the only. evidence is 
tained in the report of the Magistrate 
initial enquiry and in the subsequen 
Sub-Divisional Magistrate submitted 
Magistrate. I must say that the evide 
alleged acts of violence or intimidat. 
of the petitioner's msn appears to be 
and it is not known whether the e 
direction is reliable or not," 
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Personally, I agree in these observations 
of.the learned Sessions Judge. This isnot 
a cass coming from a place situated 5 or 10 
miles.away from & Police 


comes from a place in the town of Howrah 
which is well cared for and amply protected, 


A. party who uses threats for such a purpose. 


at such a place unless heis insane, must 


know that such threats would be utterly. 


ineffectual and would on the other hand be 
productive of the direst consequences. Bat 
assuming that we should not, sitting in 
revision, differ from the Magistrate's assess- 
ment of the worth of these statements 
which the witnesses made, 


I am still unable to agree in the 
view which the learned Magistrate has 
tskən of their sufficiency as supporting 
the order that he made. Indeed on a care- 


ful reading of the report of the Deputy 
Magistrate- Mr, Baruah and cf the order of | 


the Sut-Divisional Magistrate of the 6th 


September,. 1932, as also his subsequent 


orders, it seems to me that not much im- 


portanceshas been attached to these state- 
mente. The learned Sub-Divisional Magis-. 
trate-in the different orders that he made 


appeared to have relied more upon the 
geneial circumstances of the case, the 
proximity of the two hats the facts that 
Ohamaria’s hat would dwindle down if the 
new hat is allowed to sit, the tenacity with 
which the promoters of the new hat are 
sticking:.to their intention to start it, and 
the fact that the stall keepers of Ohamaria’s 
hat have no real grievance but that it is 
the promoters of the new hat who are 
pulling the strings irom behind in order to 
make them play to their tune. These 
threats, if, they were uttered, are acts 


which could form the subject of enquiry, 


trial or punishment. But, that not much 
` attention was paid to them by the parties 
themeelves to whom they were offered is 
evident from the fact that no complaint 
nor apy -information was lodged in respect 
of them. They- cannot, in my opinion, 
suffice, in view of the circumstances of this 
particular case, to justify an‘ order‘of the 
kind that wss made on the: 6th- September, 
1932, Itis true that there were allegations 
before the Sub-Divisional Megistrate,-as 
also before Mr. Baruah, that there was ap- 
` prehension of a breach of the peace pro- 
ceeding from the side of the Ohamarias, 
But euch allegations evidently were not 
established. . The Sub- Divisional Magis- 


trate, as would. appear,- from the portion of. 
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) Station in an. 
East, Bengalor an Assam District, but it 


and taking 
- them` to be fully worthy of acceptance, | 
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his order quoted above, held that no case. 
had been made out for action against them 


' under s. 107. He added, “And it (i.e, 


action under s. 107) seems to be unneces- 
sary in view of the order under s. 144, Ori- 
minal Procedure Code, passed by me." Of 
course, if anything had been proved show- 
ing that it was the Chamarias or their men, 
who were guilty of any unlawful acts it is 
hardly likely that the Magistrate would 
have thought of stopping the holding of the, 
proposad hat, and not any action against 
them under s. 107 of the Oodeas the remedy, - 
So far as the order of the 12th September, 
1932, is concerned, in addition to the mate- 
rials to which reference has already been. 
made, there was the allegation about a 
stall holder of Chamaria’s hat having been 
roughly handled by some body interested 
in the setting up of the new hat. As 
already stated this matter was referred to. 
the officer in charge of the Golabari P. 8, for 
enquiry and report. This officer submitted 
his report on the 10th Saptember, 1910, and 
his endorsement on -the petition. forwarded 
to him shows that he held the necessary: 
enquiry. Ouriously enough his report of 
that date does not refer to this incident 
at al), and in his evidence he says, 
“I never saw the man who made the complaint, I 
heard of the incident of the 6th.” 
The entry which is said to have been made’ 
in the Police Diary as regards this inci- 
dent was not proved before the court nor 
was the officer who recorded it produced for 
examination.. Before us itis said that the 
complainant stall holder has been: gained 
over, and no reliance is any longer placed’ 
on this incident, The only other material 
which has any bearing on the order of the 
12th September, 1932, isthe Police report 
of the 10th ‘September, 1937, which con-- 
tains no facts beyond a statement of 
the circumstances which had weighed with 
the Sub Divisional Magistrate in making 
his order ‘of the 6th September 1932. [ 
should not omit to,refer ‘to the. fact,” upon” 
which very great reliance has-been.“ placed” 
in support of the order,,, namely’ that ‘the 
Sub-Divisional Magistrate.: had: -himself 
Visitéd the new hat when it was being held 
on the 6th: No doubt bis: dpinion, “formed | 
dù the spot is not a ‘thing -to be tightly 
passed over. “But it should beremembered 
that it was the new hat that‘he visited where 
any disturbance, if it was to take place 
at all, could take place only at the instance 
of the men of the Ohamarias, and further 
that in point of fact there was no disturbance 
in that hat at all, Nor should it be 





324 
forgotten that in the order that he recorded 
on that day, no facts were mentioned which 
could form the basis of an order under 
s. 144, Criminal Preeedure Oode and on 
the other hand he cancelled the injunction 
he had ordered for the day,and waited for 
@ Police report to see whether any further 
action should be taken. I am unable to 
hold that there were any materials sufficient 
for the purposes of the order of the 12th 
September! 1:32, 

In the visw that I take of the merits [ do 
not consider it necessary to deal in detail 
with the other grounds that have been 
urged against the latter order. But I. think 
Ishould content myeelf with observing 
that if ection undere. 144 of the Code was 
justifie?, it was quite open to the Magistrate 
to make the order upon the two petitioners 
in Revision Oase No. $07, notwithstanding 
anything contained in the Oalcutta Port 
Act, if in point of fact it was found, as it 
has been found, that they were persons who 
were aiding in the setting up of the hat. 

In my opinion the materials on the record 
were not cufficient to justify the orders 
complained of and the orders therefore 
must be set aside. The Rules are accord- 
ingly made absolute and the orders against 
which they are directed are hereby set 
aside. 

It will be open to the learned Sub Divi- 
sional Magistrate to take such other preven- 
tive action against the parties or any of 
them, should he consider such action 
necessary and justified upon the materials 
thathe may have before him. And in 
this connection we desire to invite his 
attention to the suggestion made by the 
learned Sessions Judge in this matter in 
his order of the 23rd September, 1932. 

Patterson, J.—I agree. 

A. 

PRIVY COUNCIL. 

Appeal from the Oalcutta High Court, 

December 39, 1932. A 
Loro Wetast, Sir Gsosae Lownps 
AND Sir DINEHAH MULLA, 
“JNANENDRA MOHAN BHADURI 
AND ANOrHER— APPELLANTS 
versus 
RABINDRA NATH OHAKRAVARTY 
—RESPINDEAT. ` 

Arbitration Act (IX of 1899), ss. 11 to 15—Decree 
on award—Validity—Application for execution of 
such decree—Maintainability—Power to treat it as 
application to executing award. 

The Arbitration Act does not contain any provision 
for making a decreeon an award such as is 


contained in Sch IJ; -para: 21, of the Code of Civil 
Procedure, and such a decree, if made is one without 
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jurisdiction, and therefore,a nullity. [p. 325, col. 1.1 
But where an application is made to execute 
such a decree the court may treat the applica- 
tion as one for executing the award, as the 
matter is one of form only and not of substance. 


Tp. 326, col. 1] a 
Avpeal against the order of Mukerji 
and Guha, JJ, da'ed the 14th December, 
1930, reported as 136 Ind. Oae, 466. 
Messrs. L, De Gruyther, K. C., and J. M 
Pringle, forthe Appellants | 
Messrs, A. M Dunre,K C, and Parikh, 
for the Respondent. ; 


Sir Dinshah Mulla -This is an ap- 
peal from an order of the High Oourt of 
Judicature at Fort William in Benga’, 
dated the llh Decembar, 1330, which set 
aside an order of the Tnird Ņıbordinste 
Judge of Hooghly, dated ike 29th June, 
1929, and directed that an application for 
execution ofa decree presented by the 
respondent to the Court of the Sabordinate 
Judge beentertained as an application for 
execution of an award. 

The appellants are two of the executors 
of the will of Rajendra Lal Goswami, who 
died on the 2lat August, 1917. The tes- 
tator's widow, Annapurna Debi (since de- © 
ceased), was also an executrix of the will, 
The will is dated the 18th November,- 
1916, and it was admitted to probate on 
the 19th December, 1917, 

The appellants are residuary legatees 
under the will, The respondent, the tes- 
tator's widow and Radhika Lal Goswami, 
are beneficiaries under the will. 

Disputes arose as to the construction of 
the will, and by an agreement in writing, 
dated the 22nd December, 1917, the matters. 
in difference were referred to the sole 
arbitration of Byomkesh Ohakravarty. 
Tho respondent was then a minor, and 
was represented by his fatheraud natural 
guardian, Bhawani Oharan Ohakravarty. 

The arbitrator made his award on the 
29th July, 1918. The termsof the award 
more particularly affecting the respondent 
are contained in cls. 6 and 10, 
By cl. 6 it was declared that 
the gift tothe respondent of the proper- 
ties mentioned in schedule Ga to the will. 
was good subject to a charge for the pay- 
ment of Rs, 13,063 12-0,.and the executors 
were directed to make over the prop- 
erties and all documents relating 
thereto, together with all accounts 
from the date of the death of the. 
testator, to the respondent's father or such 
other person as may be appointed guardian: 
of his persoa and property. By the same 
clause, it was declared that the respondent 
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was éntitled to a life policy mentioned in 
para. 13 of the will. By cl. 10, the exe- 
cutors were directed to make up an account 
of all sums received andspent by them, 
and to hand over the balanca to such per- 
pons as wore declared entitled thereto. 

- On the lst August, 1918, the arbitrator 
filed his award in the High Oourt at Oal- 
cutta, The first appellant filed objections to 
the award, but the parties eventually came 
to terms, and the award was modified by 
two agreements. 
which might possibly have affected the res- 
pondent was that contained in cl. 5 of the 
firat agreement, by which it was provided 
that the properties should be handed over 
- to the respondent's father on his giving 
security for Rs. 12,009 to the satisfaction 
-of the Registrar of the High Oourt, but 
this was not c3rried into effect, 

The first appellant afterwards applied 
for a decree to the High Oourt at Oalcut- 
ta, and on the 14th February, 1919, a 
decree was passed by consent of parties 
by which it was directed that “the said 
award as modified by the said terms ofset- 
tlement ought to be carried into effect, 
and the same is orderad and decreed ascord- 
ingly.” Copies of the award and of the 
agreements were annexed to the decrees, 
The decree wasi headed ‘In the matter of 
an arbitration and in the matter of the 
estate of Babu Rajendra Lal Goswami”. 

No steps were taken by the respond. 
ent’s father or any other personon his 
behalf during his minorityin tho matter 
either of the award or decree. The rəs- 
pondent attained majority in November, 
1925, and in July, 1926, he took out a notice 
of motion headed in the sama way a3 the dez- 
ree. The notice is not printed in the record, 
and their Lordships do not kaow the precisa 
terms thereof. It came up for hearing 
before Greaves, J., and the learned Judga, 
it would appear, made an order in terms 
of the notice. The order, however, was 
set aside on appeal on ths ground 
that the reliefs claimed were such 
as could not ba granted on a notice of 
motion made under the Indian Arbitratio1 
Act. 

In 1927, the testator’s widow applied for 
exacution of the decree of the 14th Fabruary 
1919, against the appellants. Tae Sabordi- 
nate Judge granted execution, and his 
otder§ was confirmed on appsal by the 
District Judge. The appallants app3aled 
to the High Oourt. Tas High Court held 
that the decree was a nullity,. but that 
the application might bs regarded as one 
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for execution of the award, and passed 
orders accordingly. i 

On the 15th February, 1928, the High 
Court, on the application of the respond- 
ent, transmitted the decres of the 14th 
February, 1919, for execution to the Dis- 
trict Judge of Hooghly. On the 22nd 
February, 1928, the respondent made the 
present application to the Third Sub- 
ordinate Judge of Hooghly for execution 
ofthe decree against the appellants. The 
application was in the form prescribed 
by O. XXI,r. 11, of the. Oode of Civil 
Prosedure. In column 10, which relates 
to “the mode of assistance sought for 
from the court,” it was stated: “It is prayed 
that possession msy bə delivered tə the 
decree-holder of the properties mentioned 
inthe schedule below according to the 
terms of the award, and orders may bs 
passed,” etc. On the 7th June, 1928, 
the appellants tiled objections to the ap- 
plication, 

The Subordinate Judge passed an order 
on the 23th June, 1929, dismissing the 
application on the preliminary ground 
that the decreas was a nullity, asthe court 
which passed it had no jurisdiction, and it 
could not, therefore, be executed. Ths 
respondent appealed to the High Oourt 
at Calcutta. The learned Judges of the 
High Court agresd with the Subordinate 
Jage in holding that the decrea was a 
nullity, but held tbat the application 
might be treatei as one for execution of 
the award, and directed that it should be 
entertained as such, It is from that order 
ofthe High Court that the present appeal 
has been brought to His Majesty in Ooun- 
cil. ` 

The powera ofa court in proceedings 
under the Indian Arbitration Act, are 
defined bythe Act, Section 11 provides 
for. the filing of an award by the arbitrators 


in court, e. 13 for remitting it t> the 
reconsideration of the arbitrators, and 
s, 14 forsetting it aside, By s. l5it is 


enacted that “ an award on a submission on 
being filed in the court in accordance with 
the foregoing provisions shall (anless the 
court remits it to the reconsideration of 
the arbitrators or umpire or sets it aside) 
pe enforceable as if it were a decresof the 
court.’ No order was made ia the present 
case for remitting the award to the 
reconsideration of the arbitrator, nor was 
theaward sət aside. The award, therefore, 
remained filed in court, and it was enforce. 
able as ifit were a decie? of the court. 
The Act dozenot contain any provision 
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for making a decree on an award such as 
is contained in Sch. II, para. 21, of the 
Qode of Oivil Procedure. Such a decree, 
if made, is one without jurisdiction, ard 
therefore, 8 nullity. 
_ Their Lordships agree with the view 
taken by the courts in India that the 
decree of the 14th February, 1919, was 
passed without jurisdiction, and was there- 
fore, incapable of execution as such. 
The respondent, however, as a party to 
the arbitration, would bə entitled under 
the Act to enforce the arbitrator's award 
‘through the court in exactly the same way 
asif it was adecree. If, therefore, there 
was an existing award in favour of the 
respondent, the objection to his application 
was one of form only and not of substance, 
and their Lordships think that it would be 
in the discretion of the High Court to 
treat it in the way they did. 
` The appellants contend thatthe award 
as an award had ceased to exist by reason 
ofthe variation of its terms to which some 
of the partieshad agreed. But there was, 
in. fact, no variation of the rights of the 
respondent, norcan he as a minor be 
regatded as consenting to the variations 
with which he was not concerned. There 
was, therefore, no reason why he should 
not .enforce the award so far as it. gave 
him rights against the appellants. 
` On. the whole, their Lordships are of 
_ opinion that the appeal fails, and . ought 
‘to be dismissed, and they, will humbly 
advise His Majesty accordingly. The ap- 
.pellants must pay the respondent's costs 
ofthe appeal. ` : f ; 
ede a Apzeal dismissed. 

_ Solicitors for the Appellants: Messrs. 
‘Watkins & Hunter. 
|. Solicitors for tre Respondents: Messrs, 
W. W; Box & Co. ` 





_ PRIVY COUNCIL. 
.. Appeal from the Court of the Judicial 
~ ie - Commissioner in Baluchistan, 
. ...s .+, Dacember 19, 1932, 
© Loxp Weiaat, Sia Ggorem LownpEs 
“+ + AND Sir Dinenaa MULLA. 
“Khan Sahib ABDULLA ASGHAR ALI, 
i AND UTHERS— Å PPELLANTS 
< versus é 
GANESH DAS VIG— ResPoNDENT, 


Limitation’ Act (IX of 1908), Sch. I, Art. 182 (2)—" 


‘Final order.of Appellate Court’, meaning of—Order 
. declaring appeal had, abated, whether final order and 
gives fresh start for limitation—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 17—Amendment of 
execution petitions, 


`` appellant before the Board. 
‘July, “14623, the judgment cred 
-His widow.was. brought on’ the 
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When an order is judi¢ially made by . 
Court which has the effect of finally dis 
appeal, such an order gives a-new start 
the period of limitation prescribed by A 
the Act of 1908. [p. 328, col. 1] 

Oonsequently where there has been ai 
adecree andthe Appellate Court has : 
that the appeal has abated, such an o 
order of the Appellate Court’ within th 
Art. 182 (2) of Sch I, of the’ Limitation 
period of limitation for the — 
the decree runs only from the date c 
Gahur Bepari v. Ram Krishna Saha 
Batuk Nath v. Munni Dei (2) and Ab 
Jawahir Lal (3), distinguished. [p. 327 

Under O. XXI, r 17, ofthe Oivil Pr 
the executing Qourt clearly has a discre 
the amendments. [p. 328, col. 2.] 

Mr. W. Wallach, for the Appel 

Mr. J. M. Pringle, for the Res] 
- Sir George Lowndes — 
cipal question in this appeal id 
application for the execution of e 
time barred under the provisic 
182 (2) of the First Schedule to | 
Limitation Act, 1908. The articl 
period of three years only for 
application fromthe date of t 
“or where there has beən an a 
date of the final decree or or 
Appellate Court.” Itisnot dis) 
if inthe present case the perioc 
reckoned from the date of the ¢ 
application was out of time, nor, : 
if the respondents can take adi 
a certain order of the Appell: 
that it was within time, à 

The suit out of which the ap} 
was launched as long ego as 1: 
four yzais later it came up in apy 
Board, but was sent back for ti 
Baluchistan courts, where the p 
dragged on for another 12 years, 


On the 17th November, 1920, t 
of which execution is sought was 
favour of the plaintiff, Ganesh 
by the Assistant Political Agen 
Against this decree both partie 
to the Court of the Judicial Oor 
in Baluchistan. : Two years or : 
wasted in an abortive reference t 
tion, the arbitrator selected by t 


; “being the son of the judgment-de 


the 
Ox 


how, as‘his representative, 


hié@pyeal but not in that. of the 
debtor.. On the 12th May, 1924, t 


‘died, and no further substitution 


in either appeal, ror was anythir 
the arbitrator. 
On the 6th August, 1924, an : 
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' was made to the Appellate Court by the 


- present respondents, as the representatives 
of the judgment-creditor, for an order 
-holding that the judgment-debtor'’s appzal 
had abated. Notice was served upon the 
judgment-debtor, and he put in a petition 
in reply denying that his appesl had abated, 
and asking for an order that the arbitration 
should proceed, with an alternative prayer 
that in case the Court should hold that the 
appeal had abated, an order should be 
made setting aside the abatement. 

Upon these counter applications both 
appeals wera set down before the Jadicial 
Oommissioner who, by an order of the 
18th October, 1924, held that both appeals 
had abated. Hə said it would be uselsss to 
Bond the matter back to arbitration, and he 
refused the application of the judgment- 
debitor to setaside the abstement in the 
case of his appéal, ; 

It is upon this orderof the 18th October, 
1924, that the respondents rely to save 
limitation, and the only question is whether 
it was a foal order of the Appellate Oourt 
within Art. 182- (2). Both the Oourts in 
India havs held that it wae. l 

The respondents made their application 
for execution on the 27th Ostober, 1926, 
The present appellante, the representatives 
of the judgment-debtor, who was then 
dead, took various objections to the applica- 
tion, and after the lapse of another two 

_.years, a considerable portion of which was 
` cocupied ina search by the Wourt officials 
` for the file of the case, the matter came on 
betore the Assistant Political Agent, 
, Objection to his jurisdiction and to the 
title of the respondents were disposed of in 
their favour. They have not been urged 
before the Board. On tha question of 
limitation, the learned Judge held, follow- 
-ing a ruling ofthe Osleutta Oourt Gohur 
Bepari v. Ram Krishna Shaha (1), that the 
‘period of limitation: should bs eslculated 
‘from the 18:h Ostober, 1924, the date of the 
-dadicial Oommissioner’s< order above 
‘referred to, and that the:~spnlication : was 
‘therefore in time, - Having regard to tle 
omiesion of certain ` pariiculars: from ‘the 
application for execution, he: returned it 
‘totha réspondents for amendment. The 
: necessary amendments .were: made and 
_ the spplication was .resubmiitted,-.- bat 
. apparently before it was considered. by .the 
‘Judge, the representatives cf thea judg- 
ment-ceb:or lodged an appeal to the 
Judicial Oommissioner. . The appeal was 
(1) 104 Ind. Cas. 566; 32 O. W. N. 387; 46 O.L. J. 
WA. I R.1927 Cal. 760, > 
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argued before him at great length, but was 
dismissed on the lith March, 1929, by an 
order of that date. The learned Judicial 
Commissioner, though noting that there 
had basen some conflict ia the Indian 
Courts asto what should be considered a 


. final order of an Appellate Court, agreed 


with the conclusion to which the Assistant 
Political Agent had come on the queaticn 
of limitation. The appellants, with the no 


doubt laudable ambition of completing the 
‘tale of 20 years for the duration of this 


suit, have appealed: to His Majesty in 
Oouncil against the Judicial Oommissioner's 
decision. Their Lordships, for the reason 


“to ba stated, have no doubt that their 


appeal must fail, but the execution pro- 
ceedings will still have to be worked out 
in the Political Agent's Court, and there 
may still be opportunities to them to delay 
the satisfaction of what has been so 


- laboriously decided to baa just debt. 


In the argument before their Lordships 


the appellants hava relied mainly on two 


decisions of this Board, , Batuk Nath v. 
Munni Dei (2) and Abul Majid 
v. Jawahir Lal, (3), Neitherof these 
cases is, in their Lordships’ opinion decisive 
of the present question. In the =firat an 
appeal to His Majesty in Oouncil had bean 
dismissed for want of prosecution under 


-rule V of tha Order in Oouncil of 13th 


June, 1853 Tne question before the 
Board in the reported case was whether 
under Art. 173 ofthe Second Schedule 
to the Limitation Actof 1877 which corres- 
ponds with Art, 182 of the Act .of 1408, 
the assignee of the original decree-holder 
could claim thres years from the date of the 
dismissal in this Board, it was held that 
he cculd. not, the reason assigned being 
that there was no order. Sir Jona Edge, in 
delivering the judgment of the Hoard, 
sats — ; , 
“There was, however, no order of His Majesty 
in Oouncil dismissing, the appeal, nor was it 
necessary that any such order should be made in 
the appeal Under r. V of the order in Council 
of June 13,1853, the appellant or his agent not 
having taken effectual steps for the prosecution of 
the appeal, the appeal stood ‘dismissed without fur- 
ther order.” - E ; Mr i 
Ín the second case the question was again 
a3 to the effect of the dismissal of an appeal 
in this Board for want of prosecution _No 
(2, 23 Ind. Cas. 644; 36 A. 384; 18 O. W. N. 740; 12 
A. L. J. 596; 19 0. L. J. 574; 16 Bom. L. R 360; 27 
M. L.J. 1l; 16 M. L. T. 1; 1 L. W. 729; (1914) M. W. N. 
437; 411. A. 10Ł (P. 0.). : f 
(3) 23 Ind. Oas 649; 368 A.359; 12A. L J. 624; 19 
OL. J. 626; 16 Bom. L. R. 395; 18 C. W N. 963; 27 
M. L. J. 17; (1914) M, W. N. 485, 16 M. L. T. 44; 
l u. W. 483, 
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reference was made to Bulak Nath’s cise, 
(2) which had been decided less than a 
month before, and it does not appear whe- 
ther the dismiseal had been under the 
‘order in Council, but the effect of the deci- 
sion was the came. Lord Moulton in deli- 
vering the judgment of the Board says; — 


“The chief matter of argument before this Board 
was a contention that the decree which itis sought 


to enforce had been constructively turned into 
a decree of His Majesty in Council and as- 
signed to the date of the 13th May, 1901, by 


virtue of the dismissal of the appeal for want of 
prosecution on that date and that therefore the 
period of limitation was12years from the 13th 
May, 1901, by virtue .of Art. 180* ofthe Indian 
Limitation Act (1877). Their Lordships see no founda- 
tion for this contention which appears to have been 
the basis of the decision of the -courts below. 
The order dismissing the appeal for want of pro- 
secution did not deal judicially with the matter of 
the suit and could in no sense be regarded as an 
order adopting or confirming the decision appealed 
from. It merely recognised authoritatively that the 
-appellant had not complied with the conditions 
under which the appeal was open to him, and that 
therefore, he was in the same position as if he had 
not appealed atall” . < 


` Inthe case now before their Lorcships 
it is manifest that there. was an order of 
the Appellate Oourt, and. that it did deal 
judicially with the matters before it, The 
Judicial Oommiceioner considered the judg- 
ment-debtor’s contention that bis appeal had 
not abated and held thatit had. He conside- 
ed the prayer for revival of the artitraticn 
and refused it. He rejected the application 
to set aside the abatement. Whether the 
order made was right or wrorg is imma- 
terial; there wee no appeal against it, and it 
was in the circumstances clearly fina). Their 
Lordships think that when an order is 
judicially made ‚by an Appellets Ocuré 
which has the effect of finally disposing of 
an appeal, such an cider gives a new start- 
ing point for the period of limitation pre- 
scribed by Art. 182 (4) of the Act of 1:08, 
“They recognize that there has been come 
difference of opinion uren this question 
“in Indisn Courte, but they think that the 
principle enunciated above is in accordance 
with the view taken in the mejorily of 
` oasee and is the effect of the decision report- 
ed in Gahur Bepari v. Ram Krishna Saha 
(1) on which both courts have relied in the 
present prcceedings. 

The only other question which has been 
argued on the appeal is as to the omia- 
sions in the application for execution which 
led to its return lo the respondents in the 
lower Ocurt for amendment. It is contend. 

_ed for the appellants that no amendment 


*Under Art. 1t0, 12 years was allowed for the exe- 
cution ofan order of His Majesty in Council, 
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should have been allowed, and that the 
application should have been rejected. 
Under O. XXI, r. 17, of the Civil Procedure 
Oode the executing Oourt clearly had a 
discretion to allow the amendments, and 
the Appellate Oourt thought that the dis- 
cretion had been properly exercised. In 
these circumstances it i3 idle to ask this 
Board to interfere. 

In their Lordships’ opinion this appeal 
fails and should be dismissed with costs. 
They will humbly advise His Majesty ac- 
cordingly, 

4. Appeal dismissed, 

Solictors for the Appellant:—Mesare, T. L. 
Wilson & Co, 

Solicitors for the Respondent: 
Rankin Ford & Chester. 


PRIVY COUNCIL, 
Appeal from the Rangoon High Court, 
December 19, 1932. 

Los Tomi, Lorp THANKBKTON, Lorp 
Waiear, Sin QuoraE Lownpgs, AND Siz 
Dinssah MULLA, 

V. M. ABDUL RAHMAN AND OTHERS 


Messrs, 


— APFELLANTS 
Versus 
D. K. OASSIM anp SONS AND ANOTHER 
— RESPONDENTE. 
Civil Procedure Code (Act V of 1908), s. 109 (a), 
0. XLI, 1.28 —Order of remand, whether ‘final 


order’—Appeal to Privy Council, 
Test of finality —S pecial leave. 

An order made on appeal bya High Court re- 
manding a case for re-trial under O. XXI, r. 23, 
Qivil Procedure Code, isnot ‘a final order’ within 
the meaning of s. 109 (a), Oivil Procedure Code, 
and is not appealable to His Majesty in Council 
assuch, [p. 330, col. 1.) 

But in a proper case it is always open to the 
Appellate Oourt to give a special certificate under 
s. 109 (c). [p. 330, col. 2.] 4 

The true test of finality of an order is whether the 


competency of— 


“order finally disposes of the right of the parties. The 


finality must be a finality in relation to the suit, 
If, after the order, the suitis still a live suit in 
which the rights of the parties have still to be 
determined, no appeal lies against it under a. 109 
(a) of the Code. The fact that a cardinal point in 
the suit has been decided is immaterial. Ramchand 
Manjimal v. Goverdhandas Vishindas Ratan Chand 
(1), followed, Rahimbhoy Habibhoy v. Turner (2) 
and Syed Muzhar Husein v. Bedha Bibi (3), ex- 
plained. [ibid.] 

Judgment of the Rangoon High Court in Cassim & 
Sons v, Abdul Rahman, 8 R. 441, reversed. [p. 330, col, 2.] 


Appeal eguinst the jadgment of Sir Ar- 
ther Page, Onief Justica and Mr. Justice 
Das, dated 23rd Jane, 1930, raported as 128 
Ind, Cas. 362. . 

Messra A. X. Dunne, K. C.and Rowlands, 
for the Appellants. 

Messrs. H, Upjohn, KO ani A. Penell, 
for the Respondents, 
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Sir George Lowndes.—The suit ont 
of which this appeal arises was instituted in 
the nams of the first respondent firm “here: 
inafter referred to as the Ist respondents) 
on the original side of the Rangoon High 
Court, alleging, in effect, a conspiracy 
bstween the two named defendants to ruin 
the business of the lst respondents, and 
claiming Rs, 5,00,000 by way of damages. 
The firat of the two defendants was the 
appellant, V. M. Abdul 
deceased, and represented by his heirs, 


The other was the 2nd respondent who does 


not appear bafore the Board, 
Aftertha hearing of the suit had com- 


menced in the trial Court the lst respon- 


dents were—apparently upon their own 
application—adjudicated insolvents, Oa 
this being brought to the notice of the 
Judge, he on the 13th February, 1929, 
adjourned the trial, and gavea month's 
time to the Official Assignee to consider 
whether he would procsed with the suit on 
behalf of the creditors. On the llth 
March, 1924, the Judga being then engaged 
in the Oriminal Sassione, the matter seems 
to have come before the Deputy Registrar, 
who enlarged the time till the 2nd April. 
On this date the Deputy Registrar gave a 
further extension tothe 24th April and 
directed that the Ofizial Assignee should 
“be brought on the record as plaintiff in 
the place of the iasolvent plaintiffs,” aad 
the heading of the plaint was amended 
accordingly by the Assistant Registrar. 

On the 24th April the matter wis again 
mentioned to the Deputy Registrar, when 
Oounsel for the Official Assignee stated that 
“he had asked the insolvents,to furnish 
him with security, but they had failed 
to do so.” Whereupon Oounsel for the 
appellant asked that “the matter bə 
placed before the Judge for the dis- 
missal of the suit.” Taois was done, and 
ou the 29th April the sait was, by a decrea 
of that date, dismissed, The decree was 
headed asin a suit between the Official 
Assignee } as assignee of the estate of the lst 
respondents, and the defendaats, but 
despite this fact and the amendment of the 
plaint above referred to the lst respondents 

-6eem to have been treated as still parties to 
the proceedings, the Official Assignee dis- 
appearing from the stage altogether. They 
were given leave to appeal against the 
decree as paupers; their appsal was heard; 
the decres was set aside, and the suit was 
remanded to the original court for trial on 
ths merits. Against this order ths present 
appeal has heen brought to His Majesty in 


ABDUL RAHMAN V, OASSIM & SONS, 


Rahman, now ~ 


329 


Council, upoaa cartificats of the High 
Oourt that the case falfils the requirements 
ofs. 110 ofthe Oode of Civil Procedure, 
1908. Before their Lordships a preliminary 
objection has been taken by the lst respon- 
dent's Oounsel that the appealis incompet- 
ent and that the certificates was wrongly 
granted. The ground of the objection is 
that the order of the Appellate Oourt was 
neither a decree nora “final order” within 
s. 109 (a), and therefore not appealable 
under a, 110, 

The grounds of the Ist respondent's 
appeal in India were, in effect, that their 
claim for damages wasnot property which 
vested under the Insolvency Act in the 
Official Assignee, that they were therefore 
entitled to continue the suit in their own 
names without his intervention; and that it 
had been wrongly dismissed, 

It will be seen that this wasin reality an 
objection that the Official Assignee ought 
not to have baan brought onthe record in 
their place, but there is nothing to show 
that any such contention was raised on their 
behalf before the dismissal of the suit, 
Indeed the point seems tò have been first 
suggested on behalf of a creditor, who was 
in fact the father-in-law of one of the insol- 
vents, when the trial Judge was actually 
delivering his judgment. It does not 
appear, however, to have been objected 


‘before the Appsilate Court that the question 


was not open tothe lat respondent, or that 
they had ceased to be parties to the suit 
before the decree of the trial Judge was 
made, and their Lordships ara not prepared 
now to take any account of the very 
apparent irregularities in the trial Conrt, 

The judgment of the Appellate Oourt was 
delivered on the 23rd June,t930. The learned _ 
Judges accepted the contention of the lst res- 
pondents, holding that the claim to damages 
did not vest in the Official Assignee. They 
accordingly, as already stated, set aside 
the dismisses] of the suit, and remanded it 
for trial on the merits by the original court, 

It is, in their Lordshi»s’ opinion, clear 
that this was, under the Code of Oivil 
Porcedure, an order and not a dezree. It 
must bs taken, they think, to have been 
made under O., XLI, r. 23. The material 
part of which runs es follows: 

“Where the court from whose decres an appeal 
is preferred has disposed of the suit upon a 
preliminary point and the decree is reversed in 


appeal, the Appellate Oourt may if it thinks fit, 
by order, remand the casae. . . 


- Tna matter is put beyond “question by 
O. XLIII r. 1 (u) which gives a right of 
appeal from an “order” so made, 
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It remains to consider whether the 
order in question was a “final order’ 
within the meaning ofs. 109 (a), and tois 
question is, their Lordsbips tniok, Con- 
cluded by the judgment of this Board 
delivered by Lord Oave in Ramchand 
‘Manjimal v. Goverdhandas Vishindas 
‘Ratanchand (1). , 

Upon the application for the certificate 

the matter was gone into at ‘considerable 
length by the officiating Ohief Justice and 
‘Ellis Ounliffe J., but by some mischancs 
the authority just referred to was over- 
looked. 
- Two other cases before this Board were 
relied on by the learned Judges, viz., 
Rahimbhoy Habibhoy v. Turner (2) and 
Syed Muzhar Husein v. Bodha Bibi (3), 
But both of these cases were decided with 
reference to the Civil Procedura Oode of 
1882, in which the wording of the relevant 
sections differed materially from that of 
the Code of 1908. Special leave to appeal 
was given in each of these cases on the 
ground that the suit had been fully tried 
in the lower Oourt, and “the cardinal 
point” decided, leaving, in the one case, 
only a reference for accounts, and, in the 
other, only subordinate points for decision 
which should hava been dealt with by 
‘the Appellate Court. Jn the first case it 
ja clear that an appeal to His Majesty in 
Council wovli have lain as of right under 
the provisions of tne present Oodle, and 
in the second that if the effec: of the 
Appallate Oourt’s decree had been (as in 
the pressnt cast) merely to remand the 
e:ss for trial on the merits, diffsrent 
‘considérations would have applied, Their 
Lordships think, therefore, that neither 
‘of these authorities is applicable to the case 
‘now before them. 

Turning to the judgment in Ramchand 
‘Manjimal’s case (1) it will be apparent 
that the conditions there approximsted 
'yəry nearly to those of the present case. 
‘The qüəstion arose with referenca to a 
“geries of suits upon cotton contracta, which 
‘had been stayed by the first Oourt ander 
s. 19 of the Indian Arbitration Act, but 
in which the order for stay had been 
reversed on appeal, with the result that 
-the suits went back for trial in the 
e ordinary course. . Tbe Appellate Oourt 
a (1).56 Ind. Oas. 302; 24 O. W.N. 721; 18 A. L. J. 
591; 22 Bom, L. . R, 606; . J. 27,12 L. W. 
15; 2 U. P. L. R. (P. (1920) M. W.N. 407; 
28 M. L. T. 87; 4T L A. 124; 47 0.918; 1t S.L. R 


191. 
(2) 15 B. 155; 18 I. A.6. 
(3) 22 L AVL (P.O); 17 A. 112, 


330 


CASSIM & BONS. 


being of opinion that its order 4 
order” within s, 109 (a) of ti 
Ooije gave a certificate unc 
At the hearing before the Boar 
inary objection’ was taken that 
in question was no! a “final o 
that, therefore. the certificate w 
given and. ths appeals incomps 
objection was upheld and the ay 
dismissed, 

Lord Oave ia delivering the 
of the Board laid dowa, a3 thi 
an examination of certain case 
in the Haglish Oourte, that t 
finality is whether the order “ 
poses of the rights of the pal 
hs held that the order then un 
did not ñaally dispose of th 
but left them “to ba determin 
courts in the ordinary way.” It 
noted that the Appellate Couri 
was of opinion that the order it 
“went to the root of the suit, : 
jurisdiction of the court to ent 
and it was for this reason that 
was thought to be final and th 
granted. But this was not suffic 
finality must be a finality in : 
the suit. If, after the order, t 
still a live suit in which the 
the parties have still to be dete 
appeal lies against it under a, 10: 
Oode. 

Their Lordships would only 
the enforcement of this princi 
no practical hardship, inasmuc 
proper case, it is always of 
Appellate Oourt to give a special 
under s. 10) (c). 


It was pointed out in argt 
there is soma divergence in 
expressed in the Haglish cases 1 
the judgment in Ramchand 
case (1) founds, and that no di 
but the ruls deduesd for gaida 
the Indian Act is clear and 
ous, and must, their Lordship: 
decisive in all cases ahere tk 
is whether an order is appsala 
Majesty ia Council under the p: 
tne section in question, 


In their Lordships’ opinion | 


‘sible to distinguish the presen 


that upon which Lord Oave p 
The effect of the order from 1 
here sought to appeal was not 
finally of the rights of the pa 
doubt decided an important t 
vital, issue in the case, bat i 


1933 


suit alive, and provided for its trial in the 
ordinary way. : $ : 
` Their Lordships have thought it right 
to deal with this matter at some length, 
as there seems to have bean a considar- 
able divergence of opizion in some of tha 
Indian Courts as to what is a final order 
under s. 109 (a), and they think that ths 
decision in Ramchand Manjimal's case (L) 
must hava been either overlooked or 
misunderstood. 
. For-these reasons their Lordships think 
that the appeal is incompetent, and they 
will humbly advisa His Majasty that it 
should bə dismissed with costs. 

AL. Appeal dismissed, 

Solicitors for the Appellants,-—Messra, 
Cutler Allingham & Ford. 

Solisitors for the Respondents,—Mr, J. 
‘E, Lambert. 
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ALLAHABAD HIGH COURT, 
FULL BENCH. 
Letters Patent Appeal No. 47 
of 19831. 
January 10, 1933. 
Moxagit, Aota. O., J., KING AND 
Nuamat Urcan, JJ. a: 
SITAL DIN AND orazss—Darenpayta— 
APPELLANTS 


` VErSUs 
ANNANT RAM—Pcaintirrs— 
ResPoONDENIS . 
Letters Patent (All), cl. 10—‘Judgment’, meaning 
of—Order of remand by Single ` Judge—Letters 
‘Patent appeal, whether lies—Civil Procedure Code 
‘(Act V of 1908), s.148—Order of remand—Power 
. to extend time. ox 
An appeal lies under cl. 10 of the Letters Patent 
of the Allahabad High Oourt against an order of 
-remand passed bya Single Judge of the High Court 
under.O. XLI, r. 23, Oivil Procedure Code. [p. 332, 
col. 1. , 
Le word “judgment " incl. 10 of the Allahabad 
` Letters Patent or cl. 15 of the Letters Patent of the 
Bombay, Madras and Oalcutta High Courts, should 
‘not be read, as meaning only a “ decree” and not 
‘also a final “ order", Sevak Jeranchod Bhogilal v. 
Dakore Temple Committee (1), explained, Ishwari 
Prasad v. Shetahal (2), approved, Shibba Mal v. 
Rup Narain (3), reférred'to ` ` 
: Where anorder of remand directed that the 
suit shall go back to thelower Court for re-trial 
„on condition that within one month from the day 
the plaintiff-appellant shall place onthe reċord all 
‘the papers that may be necessary for measurements 
being carried out from a ‘sahadda’, and in case 
that isnot done, theremand order sball not take 
effect and the appeal shall-stand dismissed automa- 
tically upon a report being made by the court below 
that the order of the appellate court for filing papers 
had. not been complied with : A 
Held, that the Appellate Court had power under 
8. 148, Civil Procedure Oode, to extend the time 
fixed by it in the order: [p. 333, col. 1.] - 
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Letters Patent Appeal against the judg- 
ment of Mr. Justice Kendal, dated the Sth 
June, 1931. 

Mr. B. Mukerji, for the Appellants. 

Mr. Shira Prasad Sinha (tor him Mr. 
Shimbhu Prasad), for the Raspondent. 

Judgment—This is a Latters Patent 
Appeal against the judgment of a learned 
Single Judge of this Oourt. A preliminary 
point is taken that no appaal lay. The 
ground urged is that ths order passed by 
the learned Single Judga dil not amount 
to a decres, inasmush as hə sent back the 
case to the lower Appellate Court under 
O. XLI, r. 23, Oivil Procedure Code, 
It is pointed out that the . order passed was 
an order of remand, and under the Oivil 
Procedure Oode it did not amount to a 
‘decree’. 

In support of this argument reliance is 
placed on the case of Sevak Jeranchod 
Bhogilal v. Dakore Temple Committee 
(1), decided by their Lordships of the 
Privy Oouncijl, That case sro3se in the 
following circumstances :— 

There was atemple of a public character 
anda suit under s. 92, Oivil Procedure 
Uode, was filed in respect of the manage- 
ment of ths temples. Tae cas3 went up 
before their Lordships of the Privy Coun- 
cil, and their Lordships confirmed the 
scheme settled in India after some altera- 
tions. Ose of the provisions in the scheme 
waa that the scheme might. 

“be altered, modified or added to by an application 


to His Majesty's High Court of Judicature at 
Bombay ” 


A templə committee was appointed, and 
it framed a body of rules according to the 
powers given to it.: These rules came 
before the District Judge of Ahmedabad 
for his sanctior, and he made certain 
alterations. Thereupon certain persons 
who were dissatisfied with the alterations 
mae by the District Judge, filed an ap- 
peal against the order. The High Oourt 
held some doubt as to whether an appeal 
lay : but neverthelecs a learned Judge of 
the High Oourt Oe S 

“wrote and delivereda judgment in which he ex- 
pressed his views as to the rules which had been 
sanctioned by the District Judge.” 

Then an appeal was taken to His 
Majesty in Oouncil, and the Judicial Oom- 
mittee expressed the opinion that no ap-o 
peal lay to the High Oourt and no appeal 
lay tothe Privy Oouncil. Ia pointing out 

(1) 87 Ind. Cas. 313; 23A. L.J 555; 27 Bom. L, 
R. 872; 49M L. J.25;2 O. W. N. 53; L. R 6 A 


117; 41 O. L. J. 628; (1925) M, W, N. 474; 22 L. W. 
246; 300. W. N. 459, 
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the reason asto why no appeal lay to the 
Privy Council, their Lordships said as 


follows :— 

The term ‘judgment’ in the Letters Patent ofthe 
High Gourt means in Civil cases a decree and not a 
judgment in the ordinary sense.” 3 


Reliance is placed on this sentence, and 
it is urged that for an appeal to lie against 
the “judgment” of a single Judge, the 
“judgment” must amount to a decree. 

In our opinion this is not a correct 
reading of the judgment of their Lordships 
of the Privy Council, Although the judg- 
ment does not point out under what clause 
of the Letters Patent of the Bombay High 
Court the remark was based, yet it seems 
to us that ~their Lordships had in their 
minds cl; 39 of the Letters Patent of the 
Bombay High Oourt, which laid down the 
conditions under which an appeal could 
lie from a “judgment” of theBombay High 
Court. It is true that cl. 15 of the Letters 
Patent of that Court aleo mentions that in 
certain cases an appeal would lie to His 
Majesty; but that clause primarily men- 
tions in what casesan appeal lies from a 
decision of one or more Judges of the High 
Court to the High Oourt itself, and then 
concludes by saying thatin other cases an 
appeal would lie to His Majesty. It is 
really the cl. 39 which states in detail the 
circumstances in which an app3al would 
be competent to His Majesty in Council. 
There, not only the words ‘final judgment’ 
are used, but also the words ‘decree’ and 
‘order’. In cl. 15 the only word used is 
judgment”. We, therefore, think that, 
when their Lordships of the Judicial Oom- 
mittee said that, in order that an appeal 
might lie from a judgment of the High 
High Court, it should amount toa decree 
they hadcl. 39 in their minds. 

We have to construe cl. 10 of the Letters 
Patent of the Allahabad-High Oourt, which 
is, almost verbatim, the same ascl. 15 of 
the Letters Patent ofthe Bombay, Madras 
and Oalcutta High Oourts. If the appeal 
to His Majesty in Oouncil is not confined 
to a decree alone, but if an order which 
is final is appealable to His Majesty in 
Council and if the words ‘decree’ and 
‘order’ appear in the same sentence as the 
word “judgment” we see no reason why 


“we ehould read the word ‘judgment’ in 


cl. 10 of the Allahabad Letters Patent or 
cl, 15 of the Letters Patent of the Bombay, 
Madras and Oaleutta High Courts, as 
meaning only a “'cecree” and not also & 


final ‘order’, On a reading of several clau- 


ses of the Letters Patent of the Allahabad 
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High Court we hava’ come, to ths conelu- 
sion that a final decision, which effectually 
disposes of the appeal before thə High 
Court, should amoant to. a judgment, 
whether it amounts to a decree or not. If 
it does not amount to a decres, it would 
amount to an ‘order’ in any case; and as we 
have alraady said; a final decree:or order 
of the High Oourt is appealable to His 
Majesty under cl. 39 of the Lattera Patents 
of the Bombay, Madras and Oalcutta High 
Oourts and cl. 30 of the Lattera Patent of 
Allahabad High Oourt, and there would 
ba no valid reason tə real the word 
‘judgment’ in cl, 10 of ths Lattera Patent 
of the Allahabad Court in a restricted 
sense. = 

We may point out that the practice of 
this court has always been to eatertain an 
appeal against an order of remand passed by 
a Single Judge of this Court under O, XLI, 
r. 23, Civil Procedure Oode. This was point- 
ed out ia the caseof Ishwari Prasad v. 
Sheotahal (2) to which one of us wasa party. 
In that case also the decision of their 
Lordships ofthe Privy Council in Sevak 
Jeranchod Bhogilal v. Dakore Temple Com- 
mittee (1), was cited but it was distinguish- 
ed. It was stated in that jadgment that 
nothing had been shown to the Judges who 
decided the case which ought to induce 
them to differ from the existing practice. 
We are of opinion that nothing has been 
shown to us which ought to induce us to 
differ from the existing practice, 

The opinions in the other High Oourts 
seem to support, in the main, the view 
taken by us. Oases decided before the decisi- 
on of their Lordships of the Privy Oouncil 
need not be considered. Toe Lahore . High 
Court in Shibba Mal v. Rup Narain (3), had 
before them a question similar tothe one 
before ue, and they came to the conclusion 
that an appeal was maintainable under the 
Letters Patent of the Lahore High Oourt 
cl, 10 of which is similarin terms ‘to cl. 10 
of our Lattera Patent. 

We hold, therefore, that the appeal is 
maintainable, Now we hava come to the 
merits of the case, 

The facts of the case are given in the 
judgment of’the learned Single Judge and 
we need not state them again. The diffisul- 
that 
the learned District Judge added the word 


(2)96 Ind, Oas. 686; 24 A. L. J. 892; 48 A. 
681 


(3) LLL Ind, Oas. 274; 10 Lan, 132; 2) AL. R. 
571; A, I, R. 1928 Lah, 904: 
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“automatically” when revising his judg- 
ment, The judgment, ag it stands, is 80 1e- 
what ambiguour. Tha sentence by which 
the learned Judge madea remand to the 
court below runs ‘88 follows :—. - 

“Accordingly I direct that the suit shall go back 
tothe lower. court for retrial on condition that 
within one month from the day the plaintifi-appel- 
lant shall place on the record ‘all the papers that 
may be necessary for -measurements being carried 
out froma ‘sahadda’ and incase that is not done 
the remand order shall not take effect and the appeal 
shall stand dismissed automatically upon a report 
being made by the court below that the order of this 
court for filing papers had not been complied with.” 


It appears that some papers were filed in 
the court of first instance within the period 
allowed butsome were filed beyond the 
month allowed. The learned Mungit re- 
fused to take the papers and made a report 
that tke order of the Appellate Court had 
not been complied with. Au application 
was aleo made by the plaintiff to the lower 
Appellate Oourt to accept the documents 
he had brought. The learned Judge 
thought that the time given by him by his 
order of remand being a final order of the 
court could not be extended by him under 
8. 148 of the Civil Procedure Code. He 
also said that even if he could extend the 
time, he did not wish to extend. The 
learned Single Judge of this court was 
of opinion thatthe order was not final 
and it could have been extended if the 
learned District Judge was inclined to 
extend the period. We agree with the 
view taken by the learned Single Judge of 
this court. What the learned District 
Judge meant when he said : 

“the appeal shall stand dismissed 
upon a report being made,” 
was that he was passing a sort of a 
order, and at that momenthe was not in- 
clined to grant any furthertime to the 
plaintif. The word “automatically” and 
the expression “upon a report being made” 
are somewhat contradictory. If the final 
order decended on receipt of a report from 
the court of first instance, it cannot be 
said that the order of the learned District 
Judge became operative, by its cwn force, 
without apy report being received fromthe 
lower Oour'. > 

Agreeing, therefore, with thei- learned 
Single Judge of thiscourt we dismiss the 
appeal with coste. 

N/a 


automatically 


stop 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
b FULL BENCH. 
Bscond Civil Appeal No. 621 of 1931. 
January 13, 1933, 
Moxarst, Acie 12. J, Kine AND 
~ Niamat UtLan, JJ, 
OHIRANJI LAL—Puantier— 
ÅPPELLANT 
Versus 
Pandit BANK EY LAL AND o1HER3— 
Daras DAVTS —Re:? NoENTS, 

Hindu Law—Debts—Antecedent debts—Manager of 
joint Hindu family other than father—Whether can 
bind family by discharging pre-existing debt of 
family. 

The question whether a debt is antecedent or not 
arises only when the father makes a transfer, It 
isthe privilege of the father alone to burden the 
family estate by a mortgage, by discharging an 
antecedent debt, which must be a debt of his 
own. A manager of the family, who is not the 
father, cannot bind the estate merely by dischargin 
a pre-existing debt of the family, Anantoo Kalwar 
v, Ram Prasad Tewari (1), explained. Brij Narain 
v. Mangal Prasad (2), followed. [p. 334, col. 2.] 

Second Oivil Appeal from adecree of the 
Additional District Judge, Agra, revereing. 
that of the Additional Sabordinate Judg». 

Mr. B. Malik, for tha Appellant. 

Dr. N. P. Asthana Messrs. S. K, Darand 
B.N. Sahai, for ths Respondents. 

Judgment —This appəal has been 
referred to a Fall Bench because th3 
learned Judges before whom the appeal 
came thought that the csa of Anantoo 
Kalwar v. Ram Prasad Tewari (1) (which 
is also reported in I. L. R. 46 A, 295), 
had been wrongly decided. 
` The suit aross in the following cir- 
cumstances. A pedigree at page 15 of 
the printed paper book will show the 
relationship that existed among the parties 
to the suit, except the defendant No. 1, 
who is a transferee. Ram Prasad, Ram 
Singh and Musammat Mahtab Kunwar, 
mother of the plaintiff Ohiranji Lal, executed 
a usufructuary mortgage for Rs, 12,441 on 
15th July, 1924. . Ohiranji Lal brought the 
suit out of which this appeal has arisen 
to obtain a declaration that the mort- 
gage-deed was not binding on him, and 
he also sued for recovery of possession 
to the extent of his third share. 

The first Court went into the question 
of legal necassity and came to the con- 
clusion that there was none excapt to the 
extent of Rs. 500-4 being a third share 
of the total amount binding on the whole 
family. It accordingly directed that the 
plaintiff should be put in possession of 


-(1).78 Ind. Oas. 619; 22 A, L. J. 182; 46 A. 295; 
A.L R, 1924 All. 465; L. R, 5 A, 86 Civ, 
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a third share of the property on payment 
of Rs. 5€0-4, 

‘The plaintiff filed an appeal, and it 
was heard by tle learned Additional Dis- 
trict Judge of Agra. The learned Judge 
came to the conclusion that the mortgage 
was binding on the plaintiff and he, accord- 
ingly, dismissed the suit. 

In thie court it has been contended that 
the learned District Judge misunderstood 
the law relating to liability of Hindu 
families, especially that of a Hindu son 
and agrandson, and his decision is liable 
to be get aside. 

‘On pages 16 and 17 of the paper book 
will be found a statement of the items 
which go to make up the entire con: 
sideration of Rs. 12,441, As regarde the 
iteme (b). (0), (d) and (e), it is conceded 
before us that the findinggof the learned 
District Judge that these are cums for 
which the plaintiff is liable is binding 
on us. It has been found that certain 
lands were taken on lease from the creditor, 
Banke Lal, by the adult members of the 
family, for the benefit of the entire family. 
The two decrees for arrears of rent, which 
went to make up Rs. 757-8, were decrees 
for which the entire family was liable. 

Similar, it kas been found that for 
the arresr3 of rent amounting to Rs, 380-12 
the whole family was liable. 

It has aleo been found that the simple 
money bonde, which went tomake up the 
amount of Rs. $0), were executed in order 
to pay off arrears of rent due, As regards 
item (c) the decree of the Munsif was 
against the plaintiff, Chiranji Lal, himself. 
It is, therefore, binding onhim. The last 
item (h) has also been found to be bind- 


OHIBANJI LAL 8. 


ing. 

The item (g) was due on a decree which 
was binding on the plaintiff himself. 
Therefore, ìt is binding on the plaintiff, 
and he cannot go against it. 

There remain now the two items, (a) 
and (f), which require consideration. These 
are two mortgagee, executed by Shib Lal, 
the grand-father of the ylaintiff, and Z bar 
Singh, the father of the plaintiff. The 
learned District Judge held that, as they 
constituted antecedent debte, it was open 
to tke uncles of the plaintiff Ohiranji Lal 
to execute a mortgage to pay off those debte. 

The learned District Judge did not 
coneider whether the mortgeges (a) and 
(f) were cr were not supported by legal 
necessity. 

The question whether a debt is antecec- 
ent or Lot arises only when the father 


BANKRY LAL. 
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makes atranefer. Their Lordships of the” 
Privy Council, ia the well known case of ` 
Brij Narain v, Mangal. Prasad (2) laid 

down five propositions of law which would ` 
be found printed at page 104*. The first- 
proposition is as follows :— 

“The managing coparcener of a joint undivided 
estate cannot alienate or burden the estate qua mana- 
ger except for purposes of necessity.” ; 
This rule applies equally to all members 
of the family, even where the managing 
member is the father. In the caseof the 
father, there are certain special privileges 
which we skall notice later on. In the’ 
case before us the transferors, who professed . 
to act on kehelf of the family, were two 
uncles of Chiranji Lal, and they can. 
bind the estate only by proving legal neces- 
sity, | 
The cecond proposition laid down by’ 
their Lordships of the Privy Oouncil is as 
follows :— 

“Tf he is the father and the reversionaries are 
the sons he may, by incurring debt, so long as 
it is not for an immoral purpose, -lay the estate : 
open to be taken in execution proceeding upon a. 
decree for payment of that debt.” 

This reiaus to the case of a simple debt 
incurred by the father. 

The third proposition is as follows :— 

‘Tf he (father, who is alienating the property) 
purports to burden the estate by mortgage, then - 
unless that mortgage is to discharge as antecedent . 
debt, it would not bind the estate.” 

lt will be noticed that it is the privilege 
of the father alone to burden the family 
estate by a mortgage, by discharging an. 
antecedent debt, which must be a debt. 
of his own. A manager of the family. | 
who is not the father, cannot bind : the 
estate merely by discharging a pre-existing 
debt of the family. 

In the case before us itis not the father - 
of Chiranji Lal, nor the grand-father of- 
Ohiranji La), who made the alienation 
impeached, namely, the mortgage of 
5th July, 1924, and, therefore, the 
adult male members, namely, Ram Prasad - 
and Ram Singh, could not create -a valid 
mortgage binding on the estate, simply 
because there existed a Gebt incurred by - 
Shib Jus] or Zsbar Singh. In this view 
the ground on which the learned Judge. 
based his decision cannot be upheld. i 

It becomes necessary to find out whe- 


689; 46 A, 95; 21A. L. J. 934; 46 
L. 7.1; 280. W.N. 253; (1924) M. 
7 ; 4 ; 10 O, & A. 
L. R. 82; A.l. R,1924P. C. 50; 33 M. L.T. 457; 26 
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ther the mortgages of 12th July, 1919 
(item a) and of lst September, 1916 (item 
were executed for legal necessity binding 


on the family, we shall have to remit. 


issues on this poini. 

_ Before we pari with the case and direct 
the issues to be remitted, we might say 
a few words about the decision in Anantoo 
Kalwar v. Ram Prasad Tewari (1) because 
the learned Judges before whom this case 
came initially, doubted the correctness of 
that decisicn. In that caze the sale ia 
question was executed by two persone, 
Sahadeo and Ram Das. It was executed 
on 3rd June, 19:0. Sahadeo and Jagat were 
brothérs. Jagat’s eons were Ram Dis and 
Ram Prasgd, and Sahadeo’s scn3 were 
Ram Rup and Lalji. The two sons of 


Sahadeo and Ram Dass brother Ram 


Prasad brought a suit to obtain a declara- 
tion that the sale of 3rd June, 1910, was 
not binding on them, it not having. been 
executed for legal necessity. This court 
found that the transfer by Sahadeo and 
Rem Das had wiped out a mortgage 
executed previouely by Sahadeo and Jagat, 
and, therefore, the sale by Sahaieo was 
to pay cif his antecedent debt. It was 
accordingly held that the transter, so far 
es Sahadeo was concerned, was binding 
cn his sons, Ram Rup and Lalji. As 
regards the transfer by Ram Das, it was 
-Eeld that Ram Das was bound by his own 
transfer, but Ram Prasad was entitled to 
have his fourth share recoverea for himself. 
1t was pointed out that, although there 
was a preexisting debt incurred by Jagat, 
Ram Das or Sahadeo could not make a 
transfer without establishing a case of 
legal” necessity. This view is quite in 
accordance with the view which we have 
expressed above. We are, therefore, of 
‘opinion, that the decision as regards the 
binding’ character or otherwise of the 
transfer of 3rd June, 1910, is not incor- 
rect. ` 
We eend down the following issuses to 
the ccurt below for a decision. Parties 
_ will be allowed to adduce fresh evidence, 
acd ten days. will’ be allowed to file 


objectiors. K 
ISSUES, ae 


(1) Whether the mortgage of j2th Julr, 


ee was executed for legal necessity ? 
en . $ : 

(2) Whether the mortgage of ist Septem- 
be, 1916, was executed for legal necee- 
pity ? 


N/A, Order accordinly,” 
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PRIVY COUNCIL. 
Appeal from the Patna High Oourt. 
January 27, 1933. 
Lorp ATKIN, LorD THaNKExTON, 
Lorp Weiaat, BIR LancaLot BANDERSCN 
IND SIR Grores LcWNDE3. 
DWARKANATH VARMA AND ANOTHER 
—APPELLANTS 
versus 


EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 162, 
172, 19} (2), 842—Ex officio information, when to 
be resorted to—Nature of such information—Neces- 
sity of formal charge—Allegations of opinion of 
executive authorities, propriety of—Eaxamination of 
accused—Duty of court io ask for explanation of 
material points appearing against accused—Penal 
Code (Act XLV of 1860), ss. 120-B, 194— Conspiracy 
to fabricate false evidence—Belief in guilt of accused, 
effect of—Evidence of conspiracy—Entcring false 
record in Police diary, whether amounts to fabrica- 
tion of evidence—Jury trial—Charge for several 
offences of fabrication—Direction that if one offence 
is proved accused may be found guilty—Omission 
to draw attention of Jury to offences separately — 
Misdirection—Validity of conviction. 

An ex officio information under s. 194 (2), Orimi- 
nal Procedure Code, should contain a statement of 
the charge as certain and detailed as an indictment. 
[p. 340, col. 1.] 

This unusual procedure should not be 
sorted to in cases which could be tried by 
ordinary procedure. [ibid.] 

Allegations as to the opinion of the executive 
are quite out of place in a criminal information, 
likely to be very prejudicial to the accused, and 
ought} never to be included. [ibid] 


re- 
the 


Under s. 342, Oriminal Procedure Code, for the 
purpose of enabling the accused to explain any 
circumstances appearing in the evidence against him 
the court shall question him generally on the case 
after the witnesses for the prosecution have been 
examined, and if there isa material point in the 
evidence against the accused itis the duty of the 
examining Judge to call the accused's attention to 
this point and ask for an explanation. fp. 343, col, 


‘J 

If the Judge omits to do so, the argument that 
the accused had failed to explain it does notcarry 
much force. {ibid.] 


It is possible that the offence of fabricating evi- 
dence to obtain acapital conviction can be com- 
mitted though the offender believes the accused to 
be guilty, and indeed though the accused is in fact 
guilty aud if ths offence can be so committed, in 
like manner a conspiracy soto commit the offence 
may be established. But if one set of alleged con- 
spirators know the charge to be false, and the other 
alleged conspirator has no such knowledge but 
believes the charge to be. true, and it is his duty 
if true to pursue it, the inference of any concert 
between the two sets of conspirators is so far weak- 
ened as, measured by the standard of proof requir- 
ed in a criminal case, to disappear. [p. 341, col. 
2. 
Tuere. —Whether to enter a false recordin a 
Police diary can be said to be fabricating evidence 
at all, especially as ss. 162 and 172 ofthe Oriminal 
Procedure Code appear to negatiye the admigsibil- 
ity of the entry as evidence save for the purpose 
of contradicting a witness whose statemen is res 
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corded in writing,or of contradicting the Police 
Officer himself. as : 

The accused were charged of making false entries 
in diaries under five ‘different dates as well as 
making an alteration in the post-mortem report. 
This charge involved at léast six different offences 
and the falsity of each entry and the intention with 
which each was made required to be separately 
ascertained and established in each case to the 
satisfaction of the Jury. The distinct offences 
were separately charged in the information 
sufficiently to comply with s. 233 of the Criminal 
Procedure Code. The presiding Judge, however, 
directed the Jury that if any oneitem were estab- 
lished against the accused they could give 
a general verdict of guilty on the charge of fabri- 
cating evidence. The various considerations affect- 
ing the separate offences were not brought to the 
notice of the Jury: 

Held, that there was a misdirection and 
conviction sliould be set aside. |p. 346, col, 2.] 


Sir Dawson Miller, K. C., and Mr, St, 
John Hutchinson, forthe Appellant, 


the 


Messre. A. M. Dunne, K.C, and W. 
Wallach, for the Respondent. 
Lord Atkin. —These are two appeals 


against conviction and eentence by the 
High Court of Judicature at Patna. The 
appeal of Gaya Prasad was brought by 
special leave ofthe Privy Council after an 
application for leave to appeal had been 
refused by the court. The appeal of Dwar- 
kanath Varma was by leave of the High 
Court granted after the special leave had 
been given to the other appellant. Both ap- 
peals were consolidated by order of the 
High Court, The accused were tried before 
a Bench of the High Court consisting of 
the Chief Justice and Kulwant Sahay and 
Dhavle, JJ., and a special Jury, of nine 
persons, on an information exhibited by 
the Government Advocate by the direction 
and:with the sanction of the Local Govern- 
ment pursusnt to.s. 17.0f the Letters Patent 
constituting the High Court ands. 1864 of 
the Codeof Oriminal Procedure, 1898. ‘The 
appellant, Gaya Prasad,an assistant Oivil 
Surgeon, hereinafter called the doctor, was 
convicted of perjury and sentenced to five 
years’ rigorous imprisonment; the appel- 
jant Dwarkanath Varma,a Sub-Inspector 
of Police, hereinafter called the Sub-In- 
spector, was convicted of conspiring with 
kitbhanjan Singb,Subedar Singh and Ram- 
dhani Singh and Gaya Prasadto fabricate 
and give false evidence in court with the 
intent to procure conviction for a capital 
offence of six named persons in breach of 
s, 120 B of the Iodian Penal Code; and 
was also convicted of fabricating evidence 
in six particulars intending to cause the 
same six persons to be convicted of culp- 
able homicide amounting to murder in 
preach ofs 194 ofthe Indien Penal Code, 
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He was sentenced on each of these charges 
to 10 years’ rigorous imprisonment, the sene 
tences to run concurrently. 

At theconclusion of the 
Lordships announced that they would 
humbly advise His Majesty to allow both: 
appeals and to set aside the -convictionr, : 
and would give thsir reasons later as they- 
now proceed to do. ae 

The case was One ofsome complexity in- 
volving questions of considerable medico- 
legal interest, It has resultedin a mis- 
carriage of justice which has causad two 
pereons of apparently hitherto unblemished" 
reputations to be wrongly convicted of 
serijus offences and to recaiva sentences 
of long termsof imprisonment, part of 
which they have had toundergo. It will 
be necessary to go into some detail in order 
to explein in what circumstances this un- 
fortunate result occurred. 

Onthe 2nd August, 1928, the Sub- 
Inspector, who was stationed at Rohtas in the 
Province of Bihar and Orissa, was in the 
course cf hie duties when in the afternoon 
complaint was made to him by two men, 
Ritbhapjen Singh and Subedar Singh, of 
the village of Balbhadarpur, that at about 
2 p. m. of that afternoon they and Ramdhani 
Singh had seen in Ritbhanjan’s paddy 
field six men, Issardeyal Singh, Sheotahal 
Singh his son, Lokan Singh, Muneshar 
Singh and Mundrika Singh (sons of Lokan) 
and Jitu Singh assaulting Ritbhanjan’s 
nephew, Jamadar Singh, with kicks, blows 
and sticks. Jamadar Singh told them that 
the bullocks of Issardeyal and Lokan wera 
grazing in the field and that he was driving 
them away to impound them when he was 
attacked. The three men carried Jamadar 
to the village andthere he died. They 
had left the dead body on the ground. and 
had runtoreport the occurrence to, the. 
Sub-Inspector. Proceeding tothe village” 
he met Issardsyal and Muneshwar; -they 
denied the charge, and alleged that while 
in their field they had been told by Dhan- 
mantia, daughter of Lr kap, that Jamadar 
had died; and that Jamadar's relations had 
assaulted Phulkumari, a female relative of . 
Issardeyal, on the ground that by witch-; 
craft she had brought about Jamadar’s — 
death. They sail that Jamadar hadé¢; 
been ill of cholera for three or four 
days and. had died of it that day. 
The Sub Inspector - proceeded to make 
inqniries. In theresult he arrested thesix 
accused men for murder.. He came to the 
conclusion that the story-of the assault 
onthe old lady was false, That gama 
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evening, in accordanéa with this duty, he 
dispatched the body of Jamadar for post 
mortem -examination to the nearest civil 
surgeon who was at the hospital at Sassa- 
ran 50 milesaway. With it he sent four 
bearers for the body had to be earried by 
hand on a khateli; and an escort of three 
Police Officers junder Constable Girwar 
Singh, who was entrusted with the neces- 
ary documents, accompanied by 
two relatives. The documents should 
have included the surathal, or inquest 
report, which was drawn up by the Sub- 
Inapactor and the challan which described 
the egcort and the circumstances in which 
the post mortem was requirad. [6 is clear 
fhat by mistaketwo copies of the challan 
alone reached” the doctor. The material 
part of it ia in the column marked [5] 
“History of thecause of death which ia at 
present ascertained.” “Asfaras is known 
of the case at present the death of the 
deceased is said to have bean dae to severa 
assault by means of blows, kicks and butt 
ends of sticks. The deceased complained 
of savara paia on the left side of thechest 
before he expired. No apparent mark of 
injury is found on the person of the de- 
ceasod,” The body reached. the hospital 
on the morning of the 4th Augast, andthe 
post mortem dissection began at about 
10. 30 a. m,i e, 42-43 hours after death, 
Dacomposition had obviously commenced. 
The doctor in charge of the hospital was 
the appellant Gaya Prasad. He was a 
youog medical practitioner who took his 
degrae.of M. B. at Oalcutta University in 
1925 and-hed been appointed Assistant 
Bargeon by the Government of Bihar and 
Orissa in June, 1926, andin August, 1928, 
was on duty at the hospital Sassaram, 
His Ohief, Dr. Tarak Nath Mitra, was at 
that time stationed as Civil Surgeon at 
Arrah. In that capacity he would have 
submitted to him the post-mortem reporte 
sent out by the Assistant Surgeons at the 
various hospitals in this district as was 
done in this case. The doctor duly mada 
the post mortem examination and filled up 
the report. As thecase against him, turas 


on this report it is desirable to setit out. 


verbatim. 


Station—Sassaram, dated 4. 8, 28, ` 


1. Name, caste and residence, if known—Jemadar 
Singh, of Balbhadarpur, Police Station, Rohtas, 

2, Sex and age—Hindu Male, aged 28 years, 

+-Hence brought, 

< Villege—Balbhadarpur. 
Police station— Rohtas. 
. Distance from dead house—50 miles, 
. Names of Constables -and relatives accompany- 
“the aorpse—(1) Girwar Singh, (2) Jharul Dusadh 


“\M2—43 & 44 
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` half of faecal matter. 
- the part surface of it. 
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of Anandichak, (3): Jagpat Lall of Purnadih, (4) 
Subedar Singh, (5) Birich Singh, 
Date and hour. 
7. Of despatch from village--8 p, m. 2. 8." 28. 
8. Of arrival of dead house—9 45 a.m. 4.8." 28. 

‘9. Of post-mortem sxamination—1l0. 30. a. m 
4. 8, 28. ‘ 

10. By whom identified to medical officer—(1) 
QGonstable Girwar Singh, (2) Choukidar Jharu 
Dusadh of Anandichak, (3) Dafadar Jagpat Lal of 
Purnadih,. (4) Subedar Singh of Balbhadarpur, (5) 
Birich Singh of Balbhadarpur. ie te 

11. Olothes and articles sent in with corpse— 
(L) Maskin dhoti 1, (2) Markin gamcha 1, (3) Motia 
dohar 1, (4) Janao a (sacred thread) J, (5) Danda 1. 

12. Remarks—No surathal was supplied by the 
S. T. Rohtas nor there is any mention of nama or add- 
ress on challan certtficate. The name and address is 
got from the command certificate. 


. 1. EXTERNAL APPEARANOES 

-1. Condition of subject —stout, emaciated, decom 
posed, etc—The deceased is of average build R. M 
passing—Sinuous fluid from the mouth and lips and 
nostril was coming out. Pupils were dilated. Mud 
was on allthe exposed parts of the body mouth 
slightly open. 

2. Wounds-position,size, character— i 

Bruises, position, size, nature—(t) 5 echymosises 
irregular ante mortem over the pit of the stomach 
just over and around the zitisternum more on the 
abdomen in an area of 3 inches. (2) Slight scratch 
with ecchymosis onthe right side of back, 14 inches 
above the waist. 

4. Mark of ligature on neck, dissections, etc. 

Ii—Oganiom AND SPINAL OANAL 

1. Scalp, skull and vertebrae—Nil. 

2. Membranes—Oongested. 

3. Brain and spinal cord—Oongested the cere- 
brum slightly decomposed. 


111 Trorax, 

1. Walls, ribs and cartilages— 

2 Pleura— i 

3, Larynx and trachea— 

4. Right lung—Highty congested, specially at the 
base and posterior side. 

5. Left lung— Highly congested, 

6, Pericardium— Pericardial cavity contained 4, 
ounces of bloody fluid and some clot. 

7. Heart—The right auricle at the antero latteral 
was cuptured. Both chambers empty. 

8. Large vessela—Full of bloody fuid. 


IV— ABDOMEN, 
1, Walls— 
2. Peritonium— 
3. Mouth, pharynx and msophagus— 
4. Stomach and its contents—was congested out- 
side and inside contained some gas and oneand a 
There was some bile stain on 


5. Smallintestine and its contents—The duode- 
num was ruptured on the latteral aspect just where 
the bile duct opens into if. 

6. Large intestine and its eontents~A linear rent 
of the ascendiag colon just atthe bend of the hepatic 
flexure, 

7. Liver—Ruptured at one place; see detail des- 


cription to injury. Weight, 164 ch. 


8. Spleen— Weight, 64 ch. 

9. Kidneys—Left. Weight,3 inches, Right kidny 
was ruptured. Weight, 3; ch, See detailed descrip- 
tion of injury 

10, Bladder—Fypll, about 6 ounces of urine, 

11. Organs of generation, external and internal— 
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_. V—Mousoug AND Bonzs. 
1. Injury— | 
2. Disease or deformity— 

3. Fracture — 

4, Dislocation— 

VI~Morn Dirab Deégortetion of INJURY ok 
Disease. : k 

1. Five ecchymosis over the pit of the stomach as 
described was irregular more on the abdomen than 
on chest overand around the zitisternum to an area 
of 3 inches, . ante-mortem. 

2, Scratch with ecchymosis on the right side of the 
back 14 inches above the waist. 

8. Congestion of the brain and membranes. 

4, Pericardial cavity contained 4 ounces of bloody 
fluid with some clot, 

5, A linear rupture of the right auricle 4 inch long 
and 4 inch broad, direction being from above down- 
ward and taking on the antero latteral aspect near 
opening of the superior vinacava. 

6. Both chambers empty. i 

7 Abdominal cavity had faecal odour and some 
fluid was in it, : 

8. Stomach was congested both inside and outside 
there was bile stain. It contained l ounces of faecal 
substance. g 

9, A linear rupture of the second part of the 
duodenum 4 inch by 4 inek extending from above 


downwards on the antero latteral aspect near the , 


opening of the bile duct into it. 

10. A linear ruptureof the ascending colon on the 
antero latteral aspect 3 inches by 4 inch just at the 
zenu of the hepatie flexture,4 inch of the rent was 
above the zenu and 23 inches below it, from above 
downwards. 

Il. A linear rupture of the liver 4 inch by 4 inch 
on the posterior side 4 inch above the lower margin 
of the right lobe, The direction being parallel to the 
Jower margin, 

12. A linear rupture of the right kidney 1inch by 
$ inch on the posterior aspect. } inch from the hilum. 
The direction being from above downwards, and 
inperwards. ` | 


Vil—Opinion or Sup-Assistanr SURGÈON as TO` 


CAUSE or Dzaru, 


_ In my opinion death is due to shock due to the 
injuries detailed above, 


(Signed) G. Perasan, Assistant Surgeon, 


Sassaram, 
Dated 4. 8,"28.. j 
VILT —REMARES BY O1vis. SURGEON. 


I agree. 
(Bigned) 'T. N. Mirrra, 
Civil Surgeon of Shahabad. 

Their Lordships will revert to’ this do- 
eument later. Inthe meantime if is desirable 
to notice that the information received in 
the challan that the death of the deceased 
was supposed to have been due to severe 
assault by mesns of blows, kicks and butt 
ends of sticks appeared to have been con- 
firmed by the very serious internal injuries 
found to exist. One of the constables 
stated at the dcctov’s trial-that be had told 
the doctor thet the man had died of ras 
diseaze, a disease which is variously 
described by witnesses as being due to 
constipation, over eating and purging or 


vomiting. No one at the trial suggested . 


that the ccndition described indicated 
euch a disease, The doctor, in his statutory 


DWATKANATH ÜÀRMÀ Y, EMPEROR, 


142 1.0, 


explanation, denied that he had been sô 
told; but it seems reasonably obvious that 
no one who found the appearances men- 
tioned, and. believed that they were the 
result of an aseault before death, would 
attribute any importance to such a state- 
ment by a constable. f 


The report wes handed to the Constable-in- 
charge and was tekenback by him to the Sub- 
Inspector, whom it reached on the evening 
of the 5th August. It appeared tothe Sub- 
Inspector and to bis superior officers who 
now tock up the investigation to afford 
irresistible evidence that the story of the 
prosecutors was true and that the story of 
the accused to the man having died a 
natural death was false, -On the 8th’ 
August the Superintendent of Police and 
ihe Deputy Superintendent arrived at. 


. Rohtas. The Deputy Superintendent of 


Police went to the village and examined ihe- 
wiinesses for himself. The Superintendent 
examined various wilnesces at Rohtas and 
instructed the Sub-Inspector to obtain 
further evidence from the Assistent Surgeon 
as to ihe cause of each of the various in~ 
juries received by the deceased and the 
weapon used in inflicting them. The doctor 
had then left Sarsaram snd was stationed 
at Arrab, where the required information 
was obtained. It is as follows:— 


Docror GAYA PRASAD, 

Will you kindly let me know your opinion on the 
points suggested by the S. I. The reply may be sent 
per bearer as the case is being delayed simply for 
want of your opinion on these points, 

(Signed) R. N. SINHA, 
D. 9, P.,19. 8. 28, 


The probable cause and nature of weapon inflicting 
the injuries are as follows:— h 

1, May be caused by severe blows or with blows 
by the ends of blunt weapons, e. g., lathi and the 
like or might be due to friction against rough surface, 

2 Same as No, 1. 

3 Congestion of the brain might be dueto the. 
injuries described. i 

4. Might be due to hypertension and rupture. 

5, Same as No. 4. 

6 In this case due to blow given on the pit of the 


stomach and subsequent haemorrhage and clotin the . 


pericardial cavity. 4 

7. Abdominal cavity had the odour due to rupture 
of the large intestine due to the blow over the 
kidney region (No 2). 

8. The staining of the outside stomach of bile- 
is dueto the rupture of the duodenum due to biow 
over the pit of the stomach (No. 1), The evidence of 
faecal substance ought to be accounted for the anti-- 


< perstalsis of the ruptured large intestine (7. e., vomit- 


ing caused by rupture of the large intestine). 9 

9, Due to blows given over the pit of the stomach 
and sides of the abdomen and . back. The blows 
must have been severe and may have heen inflicted 
by blunt ends of dathis or some such blunt. weapon 
or fist or heel and the like, T 2 

10; Same as No.9, ~ 
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11, Same as No, 9. 


12. Same as No. 9. 
(Signed) G.Prasap, A S., 
_Arrah, 20-8-28, 
On the 30th August the accused appeared 
before the District Magistrate, when most 
of the prosecution witnesses were called, 
including the doctor. Oross-examination 
was reserved, The doctor's evidence 
merely repeated the post mortem report 
together with his further report as to the 
cause ofthe particular injuries, He 
added that the deceased would ordinarily 
die within two hours after receiving the 
injuries and might have been in 8 position 


to make a coherent statement up to the. 


time of his death. At a further hearing 
before the Magistrate defendants’ Advo- 
cates gave notice that they wanted to 
cross-examine the doctor at the Sessions 

Court and that they would file a list of 
defendants’ witnesses on ths 10th Saptem- 
ber. On that day the list was filed and 
the accused committed to Sassions on the 
charge of murder. 

-On the 5th-8th December, 1928, the 
charge was heard bsfore the Sessions 
Judgo and four assessors. On the 5th 
December the docter was called end the 
complete record of his evidence given to 
the court ia as follo ws :— 

Copy of deposition of Dr, Gara Prasad, Assistant 

Surgeon, before the Sessions Judge, on the 
Sth December, 1928, 

Deposition in lower Court read outand admitted 
under s. 509, Oriminal Procedure Code. 

Further examined. 

There was no sign of cholera, The man did not 
die of cholera, 

I found faecal matter in the body cavity. It was 
semi-solid. It was a healthy stool. 

The decéased must have received a number of 
blows, probably twenty. 


Cross-Hxamined, 

I don't question the persons who bring a corpse 
to me. I depend on the documents sent to me by 
the Police. 9 . 

In some casesib may be difficult tosay whether 
ruptures of internal organs are ante mortem or 
post mortem. I did not specially examine for traces 
of cholera, 

To Court.—In my opinion the rupture of the 

. organs was ante mortem. The congestion of blood 
in some of the organs and the anti-peristaltic action 
of the intestines causing the feces to come back 
into the stomach indtcated this At the sites of 
the ruptures there were clots of blood indicating that 
the injuries were ante mortem. 

I can't say how many hours before my examina- 
tion he died. 

OCross-examined by permission; 
eInsome cases it is very difficult to differentiate 
between ante mortem injuries and injuries inflicted 
just after death, f 

Tae whole of the first paragraph of his 
answer to the court was at the present 


trial assigned as perjury, on which he 
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wasconvicted. The accused were convicted 
of murder by the Sessions Judge and 
sentenced to death. They appealed to the 
High Court, and on the 9th January, 1929, 
the High Court affirmed the conviction, 
but reduced the offence to culpable homi- 
cide not amounting to murder, and altered 
the sentence to imprisonment for life, 
except for a younger prisoner whose sen- 
tence was reduced to 10 years’ imprison- 
ment. 

After the conviction of the accused before 
the Sessions Judge, Phulkumari had been 
charged before the Magistrate under s. 182 
of the Indian Penal Code, with giving 
falee information to the Police as to the 
assault on her. It is noteworthy that when 
the charge was heard on the 26th January, 
1929, she pleaded guilty. The noteof the 
District Magistrate on the order sheet is aa 
follows :— 

Accused pleads guilty and her statement recorded. 
She is an old woman. She admits to have lodged 
the false information with the police in order to 
create defence for her relations who were accused 
in a murder cass and who have already been 
convicted and transported for various terms. Under 
the circumstances 1 think it would meet the ends 
of justice to take a lenient view of the case, 
Musammat Phulkumari is convicted and sentenced 
to suffer simple imprisonment for one month as 
she is too old to undergo the sentence of hard labour. 

Any question as to the murder of Jama- 
dar now seemed to besettled. But dramatic 
developments soon occurred. The village was 
in a state of unrest at the result. In particular 
Issardeyal's wife was untiring in seeking 
to establish that injustice had been done, 
The Police authorities directed Mr, A. R.P, 
Sinha, the Deputy Superintendent of Police 
at Patna, to hold an inquiry. As the 
result of his report and further inquiries 
by higher Police officiale, the Local Go: 
yernment appear to have been satisfied 
that a miscarriage of justice had taken 
place. They remitted the unexpired por- 
tion of the sentence cn the six convicts, 
and in January, 1930, appear to have 
directed the Government Advocate to 
exhibit an ex-officio information against the 
three original accusers, Rhitbhanjan, Ram- 
dhani and Subedar who will hereafter 
be called the prosecutore, and the Bub. 
Inspector for fabricating and giving islse 
evidence on & capital charge. 

The power to exhibit an information 
to. the High Court is given by s. 194 (2) 
of the Oriminal Procedure Code, 1818, 
which provides that with the sanction of 
the Local Government the Advocate 
General (which term by the definition 
clause s. 4, 1 (a) includes Government. 
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Advocate), may èzhibit 
forall purposes for which His Majesty's 
Attorney-General may exhibit informations 
on behalf of the Orown in the High 
Oourt of Justice in England, By a, 1 (d) the 
High Court may make rules for earryingthis 
section into effect; but no rules appear to 
have been made. By s.17 ofthe Letters 
Patent constituting the High Court 
at Patna, the High Court is given 
original criminal jurisdiction to try any 
person residing in places within the 
. jurisdiction of any court’ subject to its 
superintendence on charges perferred by 
any Magistrate or other officer specially 
empowered by the Government in that 
behalf. Their Lordships do not propose 
to determine finally the question of juris- 
diction raised by the appellants’ objec- 
tion to the procedure in this case. 
They content themselves with saying that 
asat present advised the section of the 
Oriminal’ Procedure Code and the clanses 
of the Letters Patent appear to show the ob- 
jection. to be ill-founded, 

The procedure was in any event novel, 
and their Lordships are unable to com- 
mend the forms adopted, 1t is well establish- 
ed that .an ez-officio information should 
contaira statement of the charge ascertain: 
aud detailed as an indictment. The first 
document filed by the Government Advc- 
cate wasatyled a petition exhibiting an in- 
formation is the matter of ss. 184 and 195 
ofthe Oriminal Procedure Code not under 
8. 194 at all.” Later amendments refer to 
it as an information exhibited under s 194, 
The so-called information entitled ‘ia 
the matter of the Sub-Inspestor and the 
three prosecutors’ sets out the facts of the 
original trial, recites the attitude taken 
up by the public in the village, and the 
subsequent Police inquiries, and states that 
the Local Government were satisfied that the 
whole case against the accused Muneshwar 
aod others was false and had directed the 
telease of the original accased and feel 
that the fresh materiale upon which they 
came to this conclusion should be placed 
before their Lordships so that their Lord- 
ships take such action as they might think 
proper, [t is to be observed that no crimi- 
nal charge is formulated againet any one; 
and the allegations as to the opinion of 
the executive are quite out of place ina 
criminal information, likely to be very pre- 
Judicial to the accused, and ought never 
to have been included. The High Oocurt, 


however, seem to have thought that they - 


‘were justified in ordering the four-accus- 
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ed to be arrested. Ôn the 6th March the 
Government Advccate applied to amend 
the original information by adding a para- 
graph that the petitioner, having. carefully 
examined the papere, also came to the 
corclusion that grave miscarriage of jus- 
tice had occurred, due to the conduct of the 
4 accused, and that there were strong rea- 
sons to believe that the accuced had com- 
mitted offences under es, 1:0-B and 194 of 
the Indian Penal Code, The form of this 
amendment does not appear to be much. 
better than the original. On the sameday, 
however, the Government Advocate did 
file an information with detailed charges 
against the accused. The first five para- 
graphe repeat the statements in the origi- 
nal information and are subject to the 
criticism already made. Paragraph. 6 for- 
mulates the charge of conspirecy against 
the four accused and is as follows:— 

That your petitioner charges the opposite party 
above-mentioned, viz:—(1) Dwarka Nath Varma, (2) 
Ritbhanjan Singh, (3) Subedar Singh, and (4) Ram- 
dhani Singh, that they between the 2nd and 20th 
day of August, 1928, at Balbhadharpur, Sasaram, 
and other places in Shshabad agreed among them- 
selves to fabricate and to give false evidence in 
Oourt with the intent to procure conviction for capi- 
tal offence of (1) Muneshwar Singh, (2) Mundrika 
Singh, (8) Lokan Singh, (4) Isserdeyal Singh, (5) 
Jitu Singh, and (6) Shectahal Singh, residents of 
Balbhadharpur, Police Station, Rohtas, and thereby 
they committed an offence punishable under s, 1208 
of the Indian Penal Code and within the cognizance 
of this court. f 

Paragraph 7 in the first part formulates . 
the charge of perjury against the Sub- 
Jospecior as follows:— 

7. That your petitioner charges accused Dwarka 

Nath Varma asfollows:— 
That he onthe 6th day of December, 1928, at Arrah, 
in the course of trial No. 37 0f 1928, before the Nes- 
sions Judge of Shahabad, made tho following state- 
ments, each of which he knew or had reason to 
know to be false:— 

(a)‘‘I recorded the First Information Report (Bx- 
No. 1) at Tipa Pahari. It wasat 3 p. m.” 

(b) “The corpse was covered with mud.” 

(0) “I then went to the place of assault, In seve« 
ral sub-plots I found marks of grazing and of the 
feet of cattle. In one plot where the assault was 
said to have taken place I found marks of men's 
feet and disturbance of the mud and seedlings as if 
there had been a struggle," 

; (2) “Then I examined Ramnandan Singh before 

PM,” 


it then formulates the charge against 
the Sub-Inspector of fabricating falee 
evidence as follows: — 

And he fabricated the following evidence to 
wit:— id 

(a) So wording the First Information Report that 
it appeared as drawn upand signed at Camp Tipa : 
Pahari while in fact it was done at Balbhadharpur. 

(6) Falsely recording the statement in diary No, lj 
dated 2nd August, 1928, viz ;= : 


1933. 


“No, 5 (Ramchandar Chaubey) stated that he was 
uprooting seedling in the field of Ramdayal Singh 
near village Uli. He wasalone there, Ramkhel- 
“wan Dusadh and ‘Tulsi Dusadh, sons of Harungi 
Dusadh, of Balbhadharpur, who were bringing bun- 
dles of seedling from the field of Ramdayal from 
near the Ahra of the village, told him that some 
fighting. was going on near the field of Ritbhanjan 
Singh for grazing the field with bullocks. They 
did not name the members of the party. As he 
was far off he could not see nor he went there,” 
(e) Falsely recording the statement in Diary No, II, 
dated 3-8-1928, viz:— 

“I came to the field of occurrence and as pointed 
out -by the complainant I found marks of bullocks’ 
hoofs in the field and outside on ths western side 
both directing to and from the field I found 
marks of rustling on the ground in the seventh 
portion’ The plants of that place have been crushed 
in about 10 yards and the ground thoroughly tram- 
-pled with footsteps.” 

(d) Falsely recording statement in Diary No. II, 
dated the 3-8-1928, vizi— 

“Examined Gopi Keori, of Uli. He sgid that he 
never went to village Balbhadharpur to treat Jama- 
dar Singh or any one... and in the afternoon 
went to Nauhatta Bazar and in the afternoon he 
heard there that Jamadar Singh had been killed 
in a Marpit while taking cattle to the pound from 
his paddy field by some men of his village ” 

(e) Falsely recording the statement in Diary No. 
ITI, dated the 4-8-1928, viz:— 

“I had a talk with several men of Naudiha, Anan- 
dichak and Nimhat and came to learn confidential- 
‘ly that this case was quite trueand that the case 
of the Musammat Phul Kuer was totally false.” 

(f) Falsely recording the statement in Diary No. 
IV, dated 5-8-1928, viz,— i 

“He (Girwar Singh) has brought the result of the 
post-mortem examination." 

(g) Falsoly recording the statement in Diary No. 
VI dated 7-8-1928, viz :-— 

“From the face of Tulai ib appears that he is 
concealing the truth. 1 tried my best to fnd 
out the truth from him but in vain, as he seemed 
to havo received a very storng tutoring." f 

(h) Falsely ante-dating the initial on the post 
mortem report. 

Intending thereby to cause or knowing it to 

be likely that he will thereby cause the following 
five persons .— 
_ “(1) Muneshwar Singh, (2) Mundrika Singh, (3) 
Lokan Singh, (4) Isserdeyal Singh, (5) Jitu Singh 
and (6) Sheotahal Singh, residents of Balbhadhar- 
pur, Police Station, Rohtas, to be convicted of the 
the offence of culpable homicide amounting to 
murder which by the law of British India is 
Capital, and thereby committed an offence punish- 
able under s, 192 of the Indian Penal Oode and with- 
in the cognizance of this court.” 


The information thea proceeds to charge 

‘each of the other three accused wita 
perjury in their story of the assault sod 
‘Rhitbhanjan and Subedar with fabricst 
ing fales evidence in smearing the dead 
body of Jamadar with mud. 
. On the same day the trial having 
‘bean fixed for the 24th March, the Govern- 
ment Advocate exhibited an information 
against the doctor whichis as followa:— . 


The humble petition of the above-mentioned 
petitioners” 
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Most respectfully sheweth :— 

1. That your petitioner craves leave to invite 
your Lordships’ attention to the information ex- 
hibited by him on 16th January, 1930, and the 
supplementary petition filed by him containing 
particulars of charges against the opposite party 
named and specified in the said petition. The 
patitioner prays that the said petition and the 
annexures thereto be also treated as parts of this 
petition, 

2. That the opposite party, Dr. Gaya Prasad 
is an Assistant Surgeon, and in thea month of 
August, 1928, he was posted as such in ths sub- 
derision of Sasaram in the District of Shana- 

ad. 

3. That on the 4th August, 1928, the said Gaya 
Prasad held post mortem on the dead body of a 
Jamadar Singh at Sasaram Hospital, and made a 
report upon examination of the injuries found on 
the person of the said Jamadar Singh that these 
were caused before his death, and that he had died 
from the effects of the said injuries. 

4. That as a result of the enquiries held by Mr. 
A. K.P. Sinha Deputy Superintendent of Police, 
0. I. D., Patna, atA Mr. Sealy, Deputy Inspector 
General of Police, Orimes, Patna which are mora 
fully described in paras. 3 and 4 and 6 of the 
petition filed by the petitioner on the 16th January 
1930, it appears that the said report was deli- 
berately false inasmuch as the injuries found 
m tae person of Jamadar Singh were inflicted after 

eath. 

5. That the petitioner has examined the papers 
and materials connected with the enquiry shove- 
mentioned and has come to the conclusion that 
there are good and sufficient reasons to believe 
that the opposite party above-named had commit- 
ted various offences under the law, and your peti- 
tioner with the sanction of the Local Government 
invites your Lordships’ attention to the information 
contained in the annexures of the petition filed on 
the 16th January, 1930, and begs to charge the 
accused on counts more particularly stated here- 
under. 

6. That your petitioner charges the said Dr. 
Gaya Prasad that he with (1) Dwarka Nath Verma 
(2) Ritbhanjan Singh, (3) Subedar Singh, and 
(4) Ramdhani Singh between the 2nd and 20th 
August, 1928, at Sasaram and other places in 
Shahabad agreed among themselves to fabricate 
and to give false evidence in court with the in- 
tent to procure conviction for capital offence of 
(1) Muneshwar Singh, (2) Mundrika Singh, (3) 
Lokan Singh, (4) Isserdeyal Singh, (5) Jitu Singh 
and (6) Sheotahal Singh, residents of Balbhadhar- 
pur, Police Station, Rohtas, and thereby he com- 
mitted an offence punishable under s. 120-B of 
the Indian Penal Gode and within the cognizance 
of this court. 

7. That your petitioner charges accused, Dr. 
Gaya Prasad, that he between the 4th and 7th 
August, 1928, at Sasaram, fabricated the following 
evidence, viz :— . 

(1) “Five ecchyommosis (?) over the pit of the 
stomach as described was irregular, more on ,the 
abdomen than on the chest over and around. the 
ziphisternum to an area of 3 ‘circular ante- 
mortem. 

(2) “In my opinion deathis due to shock due to the 
injuries detailed above.’ 


And the petitioner further charges the said Dr. 
Gaya Prasad with having made the following 
statements on the 5th December, 1928, at Arrah 
in the course a his {deposition in trial No. 37 
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of 1928, before the Sessions -Judge of Shaha- 
bad, each of which he knew or had reason to know 
to be false, viz:— 

“In my opinion the rupture of the organs was 
ante mortem, The congestion of blood in some 
of the organs and the ante peristaltic action of 
the intestines causing the faces to come back 
into the stomach indicated this. At the sites of 
the ruptures there was cloths (?)of blood indicat- 
ing that the injuries were ante-mortem.” 

Intending thereby to cause or (knowing it to 
be likely that he would thereby cause) the follow- 
ing persons.— 

(1) Muneshwar Singh, (2) Mundrika Singh, (3) 
Lokan Singh, (4) Isserdeyal Singh, (5) Jitu Singh 
and (6) Sheotahal Singh, residents cf Balbhadar- 
pur, Police’ Station, Rohtas, to be convicted of the 
offence of culpable homicide amounting to murder 
which by the law of British India is capital, and 
thereby committed an offence punishable under 
s. 194, Indian Penal Code, and within the cognis- 
ance of this court. ` 

8 That the petitioner begs to state that the 
Local Government have accorded sanction under 
se. 194 and 197, Oriminal Procedure Code, for the 
prosecution of the said Dr. Gaya Prasad. 

It is, therefore, prayed- that your Lordships 
may be pleased to order that the opposite party 
named above be arrested and placed in custody 
and that he be jointly tried along with the order 
(?) accused persons named in the petitioner's peti- 
tion, dated 16th January, 1930, by this Honoura- 
ble Court on charges specified above or pass such 
other orders as may appear fit and proper, 

And for this the petitioner shall ever pray. 


“Ib is to be noticed that the charge of 
perjuryas against all the accused is drawa 
incorrectly, It charges the accused with 
having made statements in their depositions 
“which they knew or had reason to 
know to be false." It should be unnecessary to 
point out that a man may make a statement 
in the belief that it ia true, though gcod 
reasons exist for knowing it to he false, 
for, unfortunately, man’s beliefs are not 
always influenced by good reasons, The 
Indian Penal Code, s. 191, defines the 
offence of giving false evidence as “making 
a statement which he either knows or be- 
lieves to be false and does not believe to 
be true,” and the information should have 
conformed to the Code. The prisoners were 
arrainged before the Jury on the charge in 
this information; but the Ohief Justice in 
summing up read tothe Jury the words of 
the Code, and though criticism was addres- 
sed to a particular passage in his address 
which appeared to indicate thata witness 
might be guilty of perjury if be omitted to 
tell the whole truth their Lordships taking 
asa whole the direction on this part of the 
law, find no reason to suppose that the Jury 
were in any way likely to be misled. 


Oa the 24th March the cage came on be- 
fore the Ohief Justice, Mr, Justice Kulwant 
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Sahay and Mr. Justice Dhavle and a special 
Jury of nine. It lasted 50 days. 

On the 4th June the Ohief Justice sum- 
med up. He directed the Jury that it was 
unneceseary for them to give a separate 
verdict on each assignment of perjury cr 
each charge of fabricating evidence. The 
Jury found the three original prosecutors 
guilty on every charge. They acquitted the 
Sub Inspector of perjury, but found bim 
guilty of consipracy, and of fabricating 
false evidence. They acquitted the doctor 
of conspiracy, and of fabricating false evi- 
dence, but convicted him of perjury. 
Thereupon the accused were sentenced to 
dhe terms of imprisonment already mentior- 


ed. A K 

Dealing firet with the charge against tLe 
doctor their Lordships are satisfied that 
his conviction for perjury was not-justified 
and cannot be allowed to stand. The 
substance of the case against him was that 
he did not in fact hold the opinion that the 
injuries were ante mortem, Now this state- 
ment had appeared in the post mortem 
report, and in respect of it the Jury had 
acquitted the doctor of fabricating it, fol- 
lowing an intimation from the Ohief Just- 
ice that they would be well advised to find 
that the charge of fabricating the report 
had not been made out. Appreciating the 
absence of sny sufficient evidence that on 
‘the 4th August in stating his conclusion in 
the post mortem report, the doctor was 
stating something that he knew to bs untrue 
the Chief Justice suggested to the Jury 
that on the perjury charge which related to 
the 5th December, they might find that the 
accused did not in fact hold the opinion he 
expreesed in the witness box by consider- 
ing those things which were before him 
on the 5th December quite apart from the 
things which were before him ou the 4th 
August, But oddly enough there were no 
further facts before the doctor at the Bes- 
sions except two which would undoubtedly 
tend to confirm his opinion, viz., :—(1) That 
his chief had endorsed in writing agree- 
ment with his conclusion; (2) that the pro- 
secutors had already before the Magistrate 
given evidence that Jamadar had in fact 
been assaulted; and there had been no 
cross examination to indicate that their 
evidence was false. The facts that the 
Ohief Justice impressed upon the Jury 
were in no sense new facts at the Sessions, 
They were that at the present trial, the 
accueed being asked for an explanation of 
the congestion of the Organs, attributed the 
injury to the heart to hypertension, and that 
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that theory must ba nawly formed or it 
would have been cros3 examined tə; and 
secondly that when asked generally whe. 
ther he wished to. add anything he did not 
refer to the suggested absence of blood in 
the abdominal cavity. 

Neither of the two suggestions seems 
with respect to hava any bearing on the 
question whether the doctor had abandoned 


‘an honest opinion held on the 4th August 
‘and was professing dishonestly still to 


hold iton the 5th December, and they ap- 
pear to have no substance in them. Thera 
is no indication that the theory of hyperten- 
sion is new; it is still a theory that the 
injury to the heart was due to the assault, 


-Tho stress laid upon the failure to explain 
the absence of blood is subject to two cri- 


ticiams, In the ‘firat place the learned 
‘Ohief Justice assumes that the doctor found 


“no blood in the paritoneal cavity which 


their Lordships venture to think is by no 
means established by the post mortem rə- 
port, In the se3ond placa it appears to 


` their Lordships that in this respsct the ac- 


cused doctor has: serious ground to com- 
plain’ of his treatment. Saction 342 of the 
Oriminal Procedure Oode, provides -that 
for the purpose of ‘enabling the accused to 
explain any circumstances appearing in the 
evidence against him the court shall ques- 
tion him generally on the case after the 
witnesses for the prosecution have been 
examined. In pursuance of this section 
one of the puisne Judges put questions to 
the doctor. The only questions pat on the 
contents of the post mortem report were as 
to the congestion of some of the organs, the 
cause of antiperiatalsis, and the omission 
from the report of the condition of faszal 
matter, and clots of the blood at the orifices 
of the ruptures deposed to at the Sessions 
The other question isa general question 
whether there. was anything elise he desired 
to say about the charges or the evidence, 
The learned Chief Justice told tha Jury 
that the absence of blood in the body cavity 
was a vital point. If so it- is plaia that 
under s.: 342 of thé Code, it was the daty 
of the examining Judge to call the azcus- 
ed's attention to this point and ask for 
an explanation, Probably the departure 
from the statutory rale was due to tne fact 
that one Judge examined the accused while 
another summed up. But it deprives of any 
forcs the suggestion that the doctor's omis- 
sion to explain what he was never asked 
to explain supplies evidences on which the 


- Jury should infer that six months bafore 


he had consciously abandoned a theory 
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which four months before that he honestly 
held. : 

The fact ig that the case for the pro: 
sscution broke down as aoon as they 
failed to establish that the doctor 
wa: a party to a conspiracy with the 
prosecutors and the Sab-Inspector to bring 
a false charge against the then accused. On 
this point the prosecution failed to show 
that the doctor had ever heard of the do. 
caased or his relativesor the accused. It 
was suggested that he knew the Sub. 
Inspector, and had recent written communi- 
cation with him. Evidence to establish this 
was entirely lacking, and there can be no 
question that the verdict of the Jury on 
this charge was inevitable. But on this 
footing there never was any motive at all 
for the doctor deliberately giving a false 
opinion. The charge of perjury could never 
have been evan put on its legsif it 
were not for the excessive importance at- 
tached by the Chief Justice to the evidence 
of the doctors called by the prosecution 
that they would have expected much more 
blood in the pericardial cavity. The Ohief 
Justice seems to have left the Jury the 
choice of alternatives. “I must point out 
to youthatthe vary considerations to sup- 
port the theory that his opinion was honestly 
given are those upon which it can ‘be mo:t 
satisfactorily shown that at any rate he must 
be a most infernai fool.” “If Jamadar 
died of disease and if, as the doctor says, 
no blood was found in the abdomen that 
fact should have struck hin at on33 a3 
conclusive against the view that the injuries 
were ante-mortem. Oa the other hand sup- 
posing Jamadar did die of injuries then 
the abdomen would have been full of blood 
and in thatcase he was a fool not to hava 
notice? it. In any case he would seem to 
be a paraon who is not fitto do post 
mortem work. If that ba the state of his’ 
intellect thenit may ba that he might have 
held such an opinion as he expressed.” 

After opinioas so expressed the Jury may 
wall have thought that any one possessing 
a medical degree from Calcutta University 
and appointed an Assistant Civil Surgeon 
could not have reached the depth of incom- 
petence suggested, and that they were driy- 
en to the only other alternativa, perjury. 

it seems to have escaped them and the 
Onief Justice that the same considerations 
apply to the opinion expressed in the 
post mortem report in respect of which 
the doctor was acquitted. [tis not necas- 
sary here to discuss tie degrae of lack 
of skill in making the mistake, if mistake 
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-Ìt were, of omitting to infer from: the absence 
of the expected amount of blood that the 
ruptures were caused post mortem. In view 
of the statement in the report that the 
‘abdominal cavity had faecal odour and 
some fluid and [in the deposition that in 
the body cavity there wassome solid faecal 
matter it was not correct to tell the Jury 
that the doctor said that there was no blood 
in the cavity. In discussing the actual 
condition which might be expected it seems 
probable that the time that had elapsed 
.Bince death, and the conveyance of the body 
-on & stretcher.over 50 miles of country, some 
of it a rough jungle track, would have to be 
considered. But when it isremembered 
that the story presented to the doctor was 
one of alleged assault, that the internal 
injuries found were obviously the result of 
.violence, that at no relevant stage was it 
ever suggested to the doctor that violence 
had been.applied after death, and that the 
only suggested disease cholera was clearly 
negatived, it does not seem remarkable that 
a medical man even with greater experience 
than this doctor should honestly have come 
to the conclusion that death was due to the 
alarming injuries which he found. In their 
Lordships’ opinion there was no evidence of 
any kind upon which he could properly 
have been found guilty of perjury. Their 
Lordships feel bound to «xprees the opinion 
that Dr. Gaya Prasad has been the victim 
of a serious miscarriage of jusiice and that 
the result of the hearing is to leave no stain 
on the integrity of his character as 8 pro- 
fessional maa. 
| It is right to add that on the close of the 
case for the appellant leading Oounsel for 
the Orown with the candour which always 
characterises him announced thatin view 
of the acquittal of the doctor on the other 
charges he could not support the conviction, 
and did not contest the allowance of the 
appeal. 

It is now necessary to deal with the 
charge against the Sub-Inspector of Police. 
The charges upon which he has been con- 
victed are:— 

‘1, Oonspiring with the three villagers 
to fabricate and give false evidence with 
the intent to procure conviction of the six 
accused of a capitel offence. 

2." Fabricating evidence as to seven 
cases by entries in his diary—in the fourth 
-case by altering an initial in the post- 
mortem report. On the seven diary cases 
the prosecution abandoned l and 5 and the 
Judge ruled that there was no evidence as 
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On the question of conspiracy the Judge 
directed the Jury that though the -accused 
believed that the story of murder was true 
he might yet have conspired with the prose- 
cutors that they should give the detsiled 
evidence which they. did give and 
that he should make false entries in his 
diaries. This appears to their Lordships 
likely to mislead the Jury. There was no 
direct evidence of concert between the al- 
leged conspirators, It had to beinferred 
from a number of facts. No.doubt it is pos- 
‘sible that the offence of fabricating evidence 
to obtain a capital conviction can be com- 
mitted though the offender. believes the 
accused to be guilty, and indeed though 
the accused is in fact guilty. And if the- 
offence can be so committed, in like manner 
@ conspiracy so to commit the offence may 
be established. But in this case the sub- 
stance of the caseis that the prosecutors 
invented the whole story of an assault and 
of course knew their story to befalse. If 
the Sub-Inspector similarly knew or believed 
the charge to be false, and fabricated evi- 
dence in support of it, one. can understand 
a Jury being asked to infer a concert of the 
Sub Inspector with the prosecutors to 
achieve the wicked result both are aiming 
for. Baut if one set of alleged conspirators 
know the charge to be false, and the other 
alleged conspirator has no such knowledge 
but believes the charge to be true, and it is 
his duty if true to pursue it, the inference 
of any concert between the two sets of con- 
spirators is so far weakened as, measured 
by the standard of proof required in a 
criminal case, to disappear, But the sum- 
ming up on this point is attacked on 
another point which it was essential to the 
accused Sub-Inspector to have put before 
the Jury, and which does not appear to have 
been mentioned to them in this connection. 
The case of conspiracy against the Sub- 
Inspector is based upon his treatment of 
the villagers who supported the case for 
the defence that Jamadar had died a natural 
death from cholera, and that the injuries 
might have been caused artificially; and his 
omission to record statements to that effect 
in his diaries. It is also stated that he 
delayed the arrest and charge of the accus- 
ed until he ascertained whether there was 
any bribe forthcoming from them. But 
it is obvious that whatever doubts the 
Sub-Inspector may have had in the first 
two days of the inquiry would be removed, 
as soon as he received the post-mortem 
report, which now must be taken to have 
been made independently by the doctor 
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‘without conspiracy between him and the 
‘Sub-Inspector. A charge of murder by 
assaultis made; the post mortem discloses 
the most serious interna! injuries with tha 
opinion of the Assistant Surgeon confirm- 
‘ed by the Civil Surgeon that death was 
‘caused by the injuries. It is difficult to 
imagine what view would be formed by 
‘any intelligent Policeman other than that 
the’ prosecution story was true and. the 
défence story was false; and that ‘whatever 
wealth of evidence was forthcoming in 
support of the defence merely indicated 
that the village possessed a horde ‘of liars. 
This was the actual effect produced on the 
mind net only of the Sub-Inspector but 
also of his superior officers whose position 
in the matter was‘s rangely depreciated in 
the summing up. In India, as elsewhere, a 
charge of murder is not left to the discre- 
tion of a Sub-lnspector of Police. The 
Superintendent and the Deputy Superint- 
endent investigate for themselves, check 
the report of the Sub-Inspector, and the 


- Superintendent or some higher official de-. 


termines what charge is to be made, This 
course wes followed. ` 

The Superintendent went to Rohtas; the 
Deputy Superintendent, Ram Narayan 
Singh went to Balbhadarpur, and, independ- 
ently of and in the absence of the Sub. 
Inspector, took the evidence of witnesses 
and heard villagers -put forward the case 
for the defence thatthe death was due to 
cholera and that the injuries must have 
been caused artificially. He laughed at 
the suggestion. -He was called as a witness 
for the prosecution, and his evidence at 
page 454 in answer to the Court, who 
asked if it struck him as unimportant, was 
“At that time it appeared to me absurd 
and we simply laughed at the defence set 
up. We thought it absurd in the face of 
the medical opinion”. Hlsewhere, at page 
419, he said “he was already overwhelmed 
with the medical opinion that the death 
was due to the injuries and that they were 
ante mortem”, and at page 447 the follow- 
ing questions and answers appear to re- 
present accurately the official view. 
_ “Q. Is it true that during the Police 
investigation or supervision by the higher 
officials the doctor’s opinion is the guiding 
factor in the cases? A, Yes, plays a very 
important part. Q. And in this case, too, 
so far as your supervision was concerned 
the doctor's opinion was the guiding point? 
A. Yee, my supervision, and the Superinien- 
dent of Police’s supervision.” 

‘Their Lordships cannot suppose that there 
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is‘any ground for disbelieving this state- 
ment. The Superintendent and the Daputy 
Superintendent found the medical report 
But if so why 
not also the Sub-Inspector. And if he so 
treated it he would naturally brush aside 
or even deal more drastically with witnesses 
who came with what appeared a concocted 


‘story of death by cholera, and artificially 


produced post mortem injuries. The result 
is that conduct of the Sub-Inepector indicat- 
ing that he ignored the evidence of defence 
witnesses appears to afford no inference of 


-@ concert with the prosecutors to give or 


fabricate falas evidence. Instead of allow- 
ing this contention to have its proper 
weight with the Jury the Ohief Justice thus 


‘dealt with the matter. 


Mr. Nageshwar Prasad next propounded a very 
ingenious but entirely fallacious argument, He said 
that the Sub-Inspector in any case was only the 
humblest member of a hierarchy of officials with many 
above him, and they all made the same mistake. He said 
that the surpervising officer,the Magistrate, the Sessions 
Judgeand the High Court all cameto the same conclusion 
on the same evidence and that there is no reason why 
the poor Sub-Inspector should be selected for punish- 
ment for that mistake. Thefallacy underlying that 
argument is that a supervising officer and above him 
the judicial tribunals formed their opinions upon the 
structure that had already been prepared by the Sub- 
Inspector. It is not as though each of these officials began 
a fresh investigation on the same evidence. The 
argument is ingenious but you will, I think, discard 
it. 

Unfortunately the Ohief Justice has 
fallen into a mistake of fact. The supervis- 
ing officer did not form his opinion upon 
the structure which had already been 
prepared by the Sub-Inspector. As has 
been pointed out he, or rather they, examin- 
ed witnesses on their own account, and 
were guided chiefly by the medical report 
which was in no sense part of any structure 
prepared by the Sub Inspector. The only 
other point that need be mentioned is that 
there was evidence that che Sab-Inspector 
demanded and received a bribe from Ritbhan 
jan, one of the prosecutors. But there was 
also evidence that he demanded and received 
a bribe from the accused. Whether the 
Jury accepted the evidence or not their 
Lordships do not know. If true the conduct 
of the Sub-Inspector is most reprehensible. 
But the fact, if established, that bribes were 
taken from both sides fails in the cir- 
cumstences to afford sufficient evidence of g 
‘conspiracy with one side to fabricate or give 
false evidence. In the result it appears that 
the case for the defencs of the Sub-Inapec- 
tor was not left to the Jury, and that 
there was no evidence upon which any 
Jury could come to the conclusion that 
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the Sub-Inspector had conspired to fabric- 
ate or give false evidence. Their Lordships 
have no hesitation in coming to the con- 
clusion that the conviction on this charge 
must be set aside. 

The conviction for fabricating evidence 
must also be set aside. A question of law 
arose atthe trial upon which the learned 
Judges do not appear to have been in agree- 
ment, whether to enter a falso record in 
a Police diary can be said to be fabricating 
evidence atal), especially as clauses 162 
and 172 of the Oriminal Procedure Code 
appear to negative the admissibility of 
the entry as evidence save for the purpose 
of contradicting a witness whose statement 

ig recorded in writing, or of contradicting 
the Police Officer himself. Their Lordships 
did not find it necessary to hear argu- 
ment on this point from the appellant's 
Counsel, and they donot propose to give 
any decision upon it. They leave the doubt 
to be resolved on another occasion. But 
the charge as framed is one of making false 
entriesin diaries under five different dates 
as well as making an alteration in the 
post mortem report. This charge involves at 
least six different offences, the falsity of 
eachentry and the intention with which 
each was made require to be separately as- 
certained and established in each case to the 
satisfaction ofthe Jury, The distinct off- 
ences were, it appears, separately charged 
in the information sufficiently to comply 
with section 233 of. the Oriminal Pro. 
cedure Code, The Ohief Justice, however, 
directed the jury that if any one item were 
established ageinat the Sub-Inepector they 
could give a general verdict of guilty on the 
charge of fabricating evidence. I'he result is 
“that it is impossible to know whether tha 
Jury convicted on all or only one ofthe 
offences alleged, and if on one on which, 
A notable instance is item O, which records 
that the Inspector went tothe place of as. 
sult aud found hoof marks and the ground 
trampled with footsteps. This statement 
was repeated by the Sab Inspector in hia 
deposition at the Sessions and was assigned 
a3 perjury in the perjury charge upon 
which the Jury acquitted him. And on 
this very charge the Obief Justice directed 
the Jury that they should be very slow to 
come to the conclusion that it was perjury; 
“and that the evidence was slender that 
at the Sessions Oourt the Inspector knew 
that this was a false caseand that he wes 
putting up a case of murderageinst mea 
whem he knew to beinnocent, “think,” he 
eaid, “you will be very slow te come to that 
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conclusion!” 15 was partof the case for 
the prosecution that some of the disries 
were written up together on the 6th August; 
and it ig quite possible that if the Jury 
had been directed that if they bslievad 
that to be done the writing up at one time 
might constitute one offence if the entries 
were falss. But they ware notso directed 
and some of the items stand as separate 
quite apart from such evidence. 

Their Lordships do not find it necessary 
to discuss the specific facts of each item. 
It is sufficient to say that the considera: 
tions which they have expressed jas to the 
conspiracy charge apply to these -itema, 
and that if they had been presented to the 
Jury the verdict would almost inevitably 
have been different. The result is that on 
this charge also the conviction should be 
set aside, 

For the above reasons atthe conclusion 
ofthe argument their Lordships humbly 
advised His Majesty both appeals should 
bə allowed and thas the convictions of 
both Mr. Gaya Prasad and of Dwarkanath 
Varma should be set aside, 

Their Lordships canhot part with the 
case without recording their opinion that 
the procedure adopted in this case- ofan 
ex officio information was uafortunate and 
was undoubtedly prejudicial to thé accus- 
ed, [twas a case where witnesses who 
were available at the former trial but not 
called, were called for the first time ; and 
where witnesses who had given evidence 
at the former trial were called to contradict 
that evidence at the present trial. If 
the ordinary procedure had besn adopted 
the evidence would have been given before 
a Committing Magistrate and the accused 
would have had ample notice and time to 
prepare. As it was there was no preli- 
minary hearing, and though they received 
from the Crown in advance statements of 
what the witnesses would say, such state: 
menta had not been made on oath, and in 
some cages there is complaint of their 
being handed tothe defence very late, 
Some of the evidence appeared to have 
been obtained while the trial was proceed- 
ing. This case did not differ from other 
casesof perjury and conspiracy which 
have been tried by the ordinary procedure ; 
and its result, it 1s to be hoped, will beto 
discourage the recourse to unusual proce- 
dure in similar cases in the future. 

Their Lordships have dealt with these 
appeals on the footing that the three 
other accused who have not appeale i wera 
rightly convicted. The acquittal of the 
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‘doctor and the Sub-Inspector is consistent 
with the guilt of the original prosecutors. 
But having had the duty of considering 
‘the whole of the case their Lordships 
feel bound ‘to record that they are left 
with an uneasy feeling that the conviction 
of the three villagers may te open to 
-doubt. The conduct of the whole proceed- 
ings has not imbued them with confidence 
that a correct result has necessarily been 
reached. It would not beright for them 
to particularice the elements of doubt 
.that might arise; they content themselva3 
with expressing a hope that the life sen- 
tence of thesethree villagers will becare- 
-fully considered by the appropriate authc- 
rity. A 
A. . Appeal allowed. 
NAGPUR JUDICIAL COMMIS. 
a SIONER'S COURT 
Civil Revision No. 104-B of 1931. 
August 18, 1932. 
: Niy-ar, A. J. O. 
Musammat LAXMI BAI—DEFENDANT— 
APPLIOSNT 
a = versus 
AMRITLAL—PLAINTIFF—NON- A PPLIGANT, 

Civil Procedure Code (Act V of 1908), 0. XXII, rr. 
2,8, 4— Death of party—Legal representative already 
on record—Procedure—Formal application to bring 
him on record, whether necessary. 

In all cases where the right to sueis fully 
represented by the surviving plaintif or defendant 
already on record r. 2 applies; and when it 
would not be fully represented unless some person 
not already on record is added asa party, r. 3 or 4 
applies. [p. 349, col. 1.] 

Accordingly, where a person on record fully 
represents the interests of a deceased party in the 
subject-matter of the suit and theright to sue 
survives against him alone, the case would fall under 
O. XXII, r. 2, 0.P..0, and not within r. 3 or 4, and it 
is not necessary to make any application to bring him 
on the record as a legal representative. The court has 
only to make an entry that he was on the recordas a 
legal representative, |p. 348, col. 2] 

Oase-law Mocuseed 


Application for revision of an order of 
the District Judge, Amraoti, dated the 28th 
February, 1931, in Oivil Appeal No. 106 of 
1930, arising on the file of the Additional 
Sub-Judge, Second Olase, Elichpur, in Oivil 
Suit No. 4 of 1930, dated the 14th July, 
1930. 


Order.—Tais is an application for re- 
vising an order psssed by the District 
Judge, Amraoti, confirming the order of 
the first Oourt refusing to set aside an ex 
parte decree passed againat the spplican: 
on the basis of a mortgage-deed, dated 
14th March, 1924, execated by Bajabai, 
Laxmibai Sakharam and Govind. The suit 
was filed against all the executants, The 
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applicant Laxmibai is the daughter of 
Musammat Bajabai. Musammat Bajabai 
having died pznidente lite, the plaintiff 
orally intimated to the court that Musam.- 
mat Lixmibai the applicant was the legal 
representative of the deceased Musammat 
Bajabai; this was done on 23th April, 
1930, within three months after her death 
On that date Mr. Vaidya, Pleader, who re- 
presented Musammat Laxmibai in the suit 
prayed for time to enable him to ascertain 
as to who was the legal representative of 
Musammat Bajaibai. Oa 8th May, 1930, 
one of the plaintifs died and the aurviv- 
ing plaintiff wae stated to be the sole re- . 
presentative. At the next hearing on 16th 
June, 1¢30, Mr. Vaidya made a statement 
in the court to the effect that the applicant 
Lixmibai was the legal representative of 
Musammat Bajabai. The court thereon 
ordered Bajabai’s name to be struck off as 
dead noting at the same time that Mu- 
sammat Laxmibai was the legal representa- 
tive. Oo 12th July, 1930, Mr. Vaidya 
withdrew all the contentions which had 
already been made by the defendants in- 
cluding Lixmibai against the plaintiffs’ 
claim excspt as to the interest being of a 
penal character. After this statement the 
court proceeded to judgment. It was de- 


livered on 14th July, 1930, Oa 16th 
August i380, the applicant Laxmibai 
made a written application to the 


court for setting aside what she des- 
cribed as an ex parte decree passed on 14th 
July, 1930. Hər sole plea was that she 
did not receive any notice of her being 
made the legal representative after the 
death of Musammat Bajabai and that pro- 
ceedings sgainst her should be deemed to 
have been ex parte, This application was 
dismissed in the two courts below. Hence 
this revision petition. 

On behalf of the applicant reliance ig 
placed on Manikka Balaramier v. Vasu- 
devan (1) and strenuously contended that 
the suit heing in suspense on account of 
the death of one of the plaintific, Bajabai, 
legal representative could not be brought 
on record. The cited case has no bearing 
on the facts of the present case as in that 
case the decree was passed while the court 
was ignorant of the death of one of the 
parties without any legal representative 
having been brought on record. Stress is 
Jaid on the observation. made in the course 
of that judgment in the case that a legal 
action. on the death of a party to it, passes 

(1) 120 Ind. Oas. 374; 52 M. 933; 57 M. L. J. 424; 


30 L, W. 393; (1929) M. W. N. 742; A. I, R.1929 Mad. 
802; Ind. Rul.(1930) Mad. 6. 
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into a state of suspense, which itself, if the 
‘legal representative is not brought on 
record within time, paeses into a state of 
abatement, and that while the action is in 
astate of suspense, no valid act, which is 
not purely formal or processual, but in- 
volves a decision on the mierits of any part 
of the action, can be done by the court. 
These observations are relied on as support- 
ing the proposition that so long as the 
legal representative of the deceased plaint- 
iff is not brought on record the court is 
divested of its power to bring a legal re- 
presentative of the deceased defendant on 
record. I can understand the plaintiff's 
legal representative who was subsequently 
brought on record raising this contention, 
if he had any objection to Laxmibai’s being 
substituted ‘as a legal representative of 
Bajabsi but I fail to see how Laxmibai's 
objection is tenable. She was described as 
legal representative on 28th April, 1930, on 
behalf of both the plaintiffs including ths 
deceased who was then alive and Laxmi- 
bai’s Pleader after taking time for inquiry 
admitted that Lsxmibai was the sole legal 
representative of Bajabai. In the absence 
of any contest in the matter the order 
‘striking out Musammct Bajabai’s name 
and merely noting in the order-sheet Mu- 
sammat Laxmibsi was her representative 
could be regarded es nothing but purely 
a formal fact. It did not require any 
judicial determination and, therefore, the 
cited case cannot renderany support to the 
applicant's contention. This contention 
‘must, therefore, fail. : 

Next contention involves a point of law 
which requires some consideration; it is 
that the fact that Musammat Laxmibai, the 
daughter of Musammat Bajabai was already 
on record would not exempt the plaintiff 
from the necessity of applying for Musam- 
mat Laxmibai being brought on record as a 
legal representative of Musammat Bajabai 
within 90 days of the latter's death. The ques- 
tion really depends on whether the case falls 
under O. XXII, r. 2, or under O, XXII, r. 4, 
Civil Procedure Code. Order XXII, r, 2, 


ns as follows :— 
Where there are more plaintiffs or defendants than 
one, and any of them dies, and where the right to 
sue survives to the surviving plaintiff or plaintifis 
alone, or against the surviving defendant or defend- 
ants alone, the court shall cause an entry to that 
effect to be made on record, and the suit shall pro- 
ceed at the instance of the surviving plaintiff or 
plaintiffs, or against the surviving defendant or de- 
fendants.” 
Order XXII. r, 4, runs as follows:— 

“Where one of two or more defendants dies and the 
right to sue does not survive against the surviving de- 


. LAXMI BAT, AMRITIAL, 


142:1.-0; 
fondant or defendants alone, or a sole defendant of 
sole surviving defendant dies and the right to su® 
survives, the court,on an application made in that 
behalf, shall cause the legal representative of the de- 
ceased defendant to be made a party and shall proa- 
ceed with the suit.” 
Order XXII, r. 2, covers a group of cases 
where the right to sue survives -to the sur- 
viving plainviff or plantiffs alone or against 
the defendant or defendants alone; whereas 
O. XXII, re. 3 and 4, cover a group. of 
cases where the right to sue does not.survive 
to the surviving plaintiff or plaintiffs alone, 
or agaiast the surviving defendant or de- 
fendants alone but survives toor against- the 
party not already on record. lt is evident 
that in the first group of cases no‘new party 
is required to be added in the second. 
The distinction between the two groups 
of cases may be elucidated by some illus- 
tration; A and B are brothers ‘constituting 
a Hindu joint famiiy. Neither A nor B 
has any male issue. They jointly.aue for 
recovery of a debt and B dies pendente lite. 
In such a case A being the sole survivor 
will acquire the plenary right to sue and it 
would be unnecessary to implead any party 
other than B for the representation in suit 
of the totality of the right to sue. In other 
words the right to sue survives to ‘B alons. 
Consequently this case will be regulated 
byr. 2. Similarly, in the converse case of 
the brothers being sued ss defendants, the 
right to sue will survive against B alone 
and r. 2 will apply. An identical position 
will arise in the case of trustees or execut- 
ors being plaintiffs or defendants, as the 
case may be, since the right to sue does not 
pass to the personal heirs of the dying 
trastee or executor, To give another illus- 
tration: A, Band C Hindu joint brothers, 
having no male issue, sue or are sued. If 
A dies, his right passes by survivorship 
to BandC. The right to sue ‘therefore 
survives to or against B and C alone. 
This case fails again under r. 2, Proceeding 
farther to afresh illustration; A Band C 
Hindu joint brothers sue. A has a son 
D butis not made a party in the suit. 
A dies pendente lite. Now in this case it 
cannot be predicated that the right to 
sue survives to B and C alone since A has 
a son D without whom the totality of the 
right to susis not capable of being re- 
presented in suit. Consequently, the suit 
cannot proceed without his being brought 
on record. The plaintiffs have therefore 
to apply for the purpose as provided in 
O. XXII, r. 3, which prescribes the pro- 
cedure incase of death of one of the 
several plaintiffs or of the sole plaintiff, 
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Tf, on the other hand, A, Band C in 
the aforesaid illustration are defendants, 
the case will fall under O. XXII, r. 4 
which prescribes the procedure in case 
of death of one of the several defendants or 
of the sole defendant. This line of 
investigation requires to be pursued further 
before Icome to deal with relevant authori- 
ties cited as above. A and B are Muslim 
father and son. They sue for recovery of 
debt due on a bond executed in their 
favour jointly. A dies without any issue 
except his son B. In this case the right to 
sue survives to B alone and O, XXII, r. 2 
would apply. If on the other hand A has a 
widow or adaughter, the right to sue doss 
not integrally survive to 8, Oonsequently 
an application as required by O. XXII, 
r.3, must bə made for substitution of A’s 
widow or daughter since without either of 
them the totality of the right to sue is not 
capable of being reprecented in the suit. 
Insuch casesr.3 would come into play, as 
r, 4 would were A aud B defendants in- 
stead of being plaintiffs, 

It is apparent that in all cases where 
the right toua is fully represented by the 
surviving plaintiff or defendant already on 
record r. 2 applies; and that when it would 
not be fully represented unless some person 
not already on record is added as a party, 
T. 3 or 4 applies, 

The learned Counsel for the applicant 
relies on Lilo Sonar v. Jhagru Sahu (2), 
Basist Narayan Singh v. Modnath Das (3) 
and Waleyatunnissa Begam v. Chalakhi 
(4), as authorities for the contention that 
although Musammat Laxmibai was already 
on record she could not be treated as legal 
representative of Musammat Bajabai, her 
mother unless the plaintiff specifically 
applied for substitution. This argument 


postulates that the case falls under r. 4.- 


In Lilo Sonar v.. Jhagru Sahu (2) the suit 


was pending against joint brothers, Jhagru 


and Doma, Jhagru died survived by ason 


who was not substituted until after the’ 


expiry of the limitation. Their Lord- 
ships of the Patna High Oourt. held that 
r. 4 applied. Thisis acase which falls 
within the category of those typified by the 
first illustration in para. 5 above. In Basist 
Naryan Singhv. Modnath Das (8) the suit 
was pending against Narain Singh, Dilan 
Singh sni Ramlagan Singh, joint Hindu 

(2) 85 Ind. Oas. 25;3 Pat. 853; A.I. R. 1925 Pat. 
123; 6 P. L, T. 313; 3 Pat. L. R. 97, 

(3) 108 Ind. Oas. 552;7 Pat. 285; A, I. R, 1928 Pat. 
250; 9 P. L. T. 153. : 

(4) 132 Ind. Cas, 100; 10 Pat. 341; 12 P. h. T. 28; 
A. IR. 1981 Pat, 164; Ind, Rul, (1931) Pat, 260, 
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brothers, Narain Singh being described as 
managing member. Dilan Singh died 
survived by his son and Ramlagan Singh 
died leaving behind no male issue, It was 
held that the mere fact that Narain Singh 
was the managing member would not 
absolve the plaintiff from substitution of 
Dilan Singh’s son and other surviving 
members of the family and the appeal was 
declared to have abated in the absence of 
an application under r. 4 for substitution 
within time. It must be noticed that in 
the earlier stages of the case it was thought 
that no substitution was necessary on the 
supposition that Narain Singh was the 
sole surviving member but it having been 
found to be erroneous, their Lordships 
applied r. 4. It is not in evary case that 
the managing member can effectively re- 
present the family, as for example, when 
the suit is for recovery of adebt borrowed 
by the manager which is impugned by 
other coparceners as not supported by 
legal necessity. The Manager cannot, bis 
interest being adverse, represent the family 
in such circumstances, Again, if the suit 
is brought against a joint family by im- 
pleading the senior member of each 
branch on the death of the senior member 
of any branch his personal heirs or his 
personal representatives must be brought 
on record. Hisright to sue against the 
joint family as such is not complete 
without them. Each case would rest on 
its own facts and the nature of the plead- 
ings in the suit. In the cited case r, 4 
was applied as it was held that the right 
to sue did not survive to Narain Singh, 
although a manager, alone in the circum- 
stances of the case. This decision also 
does not lend any support to the applicant, 
Waleyatunissa Begum v. Chalakhi (4) 
indeed assists the applicant's contention, 
In this case therespondent who was one 
of the widows of the original mortgagor 
died survived by parties who were al- 
ready on record as respondents. Their 
Lordships of the Patna High Court held 
that the case fell under r. 4 and in doing 
so, their Lordships sought to enunciate 
the distinction between a case where the 
right to sue survives against the surviving 
defendant in his own capacity and one in 
which the right to sue survives in his, 
capacity as a legal representative of the 
deceased defendanta. It is difficult to 
follow the principle underlying this dis- 
tinction if by the expression “in his own 
capacity” is meant that the right or 
liability exists independently of the death 
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of the plaintiff or defendant and antece- 
dent to the suit, that consideration does 
not appear to be material since O. XXII, 
r. 2,does not speak of how the right to 
sue survives. Survival of the right to 
sue to oragainst a party or parties alone 
postulates a condition after the death of 
a party and in every conceivable event the 
accretions to the right of surviving 
parties cannot arise except on the death 
ofa party. Let us see how the distinction 
enunciated in Waleyatunnissa Begaum 
v. Chalakhi (4) can stand the test of scru- 
tiny. Let me take two illustrative cases :- 
A suitis filed by Aand B, Hindu joint 
brothers. A dies leaving no mals member 
in the joint family except B. Here the 
right to sue survives to B alone “in hisown 
capacity”. 

A and B Muslim father and son, jointly 
sue. A dies unsurvivei by any heir except 
B. Here the right to sue survives to B 
alone. 

Could it be predicated that in the second 
illustration the right to sue does not 
survive to Balone “in his own capacity” 
because unlike 8 Hindu joint brother his 
right ariséa not by survivorship but by 
devolution ? 


Ia both the illustrations B is assumed to 
have aright to sue jointly with A by the 
very fact of bis being on the record and 
therefore the right tosue survives to him “in 
his own capacity”. B's right in either case 
is fractions! while A lives butit becomes 
integral when he dies, As to how the 
surviving parties acquire the plenary right 
to gue is 8 matter of substantive law and 
is altogether immaterial for purpose of 
procedure, There is no principle or au- 
thority to warrant the importation of the 
consideration of substantive law into the 
construction of the plain rules of procedure 
laid down in rr. 2,3 and 4 of the O. XXII, 
Ojvil Procedure Uode. The underlying 
object of rr. 2, 3 and 4 is to afford represent- 
tion to all those who are interested in 
the subject-matter of the litigation so as 
to avoid multiplicity of suits If the entirety 
of the right to sue survives, howsoever,to the 
surviving plaintiff or plaintifis alone or 
against defendants alone, tiz, the parties 
who are already on the record, then all 
fhe interest in the subject-matter of the 
suit being represented, there is no 
possibility of multiplicity of suits. Hence 
the Legislature seems to dawa line bet- 
ween cases in which necessary parties 
are already on the record and those in 
which such parties are not on the record, 
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The first eventuality is provided for in 
T. 2 and the latter in rr. 3 and 4, 

The Osleutta High Oourt in Shama. 
nand Das v. Rajnarain Das (5) took a view 
different from that enunciated in Waleyat- 
unnissa Begum v. Chalakhi (4), The Lahore 
High Court in Gopıl Das v Mul Chand 
(6) overruled its own decision reported 
as Gurditta Mal v. Muhammad Khan, %0 
Ind. Oas. 41 (7) which enunciated the 
same view as in Waleyatunnissa Begam 
v. Chalakhi (4), The view taken in Sardar 
Shah v Sardar Begum («) follows that in 
Gopal Dasv Mul Chand 6). The High 
Oourt of Rangoon in Maung Po v. Ma Shwe 
Ma (8),the High Court of Madras Achuthan 
Nair v. Manavikraman (10), andthe Judi- 
cial Commissioner's Court of Sind in 
Lilaram v. Tikamdas (11) took the same 
view as that in Gopal Das v, Mul Chand (ô). 

Thus it vould appear that the 
application of r. 2, or rr. 3 and 4 does 
not depend upon the distinction between 
the right to sue surviving to 8 person 
in his own capacity or accruing after 
the death of the party pending the suit, 
but on whether the right to sue fully 
vests in the surviving plaintifs or is 
fully available agains: the surviving de- 
fendants. Applying this test it must be 
held that as Musammat Laxmibai fully 
represented the interests in the subject- 
matter of the suit and was already on 
the record, the right, to sue survived 
against her slone and. nobody else. The 
case would therefore fall under O. XXII, 
T. 2. Accordingly it was not necessary 
to make any ‘application to bring her on 
the record as legal representative to 
Musammat Bajebai. The court had simply 
to cause an entry to be made that she 
was on the record as a legal represen- 
tativa and that has been done by the 
lower Oourt. The applicant's contention 
is thus found to be devoid of substance. 

Lastly it is urged that Musammat 
Laxmibai’s pleader made certain statements 
in court beyond the scope of his authority, 
This is not a matier which-can be con- 
sidered in revision. 

(5) 11 O. W. N. 186; 4 O. L. J. 568, 

(6) 98 Ind. Cas. 960; 7 L. 399; A. I. R.1926 Lah. 
607; 27 P. L. R. 688. 

s (0 Mina Cas, 41; A. I. R,1926 Lah. 37; 7 Lah. L. 
ae 113 Ind. Cas. 44; 10 L. 531; A. I. R. 1928 Lah. 
as 84 Ind. Cas. 992; 2 R. 445; A.I. R, 1925 Rang 
(10) 109 Ind, Oas. 372; 51M. 347; 27 L. W. 422; 54 
L. J. 675. i 


M. L.J. ; 
(11) 119 Ind. Cas, 537; A. I. R. 1929 Sind 225; Ind,. 
Rul, (1929) Sind 217, 
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The result is that the application 
stands dismissed with costs. Pleader's 
fees Ra, 15. 

A. Application dismissed. 


LAHORE HIGH COURT. 
Civil Revision Petition No, 413 of 1932. 
November 8, 1939, 

Tapp, J. 
GHISA RAM—P raintirr—ParitionER 
versus 
BHIWANI SIRSA CHAMBER oF 
OOMMEROKH, Lro. —DEFENDANT3 


— RESPONDENTS. 
Arbitration Act (IK of 1899), s. 19—Scope of— 
Contract containing arbitration clause—Legal 


proceedings by one party—Power 
ings—Dismisgal of suit, legality of. 

Section 19, Arbitration Act, only provides for 
power to stay proceedings where there is a sub- 
mission, but does not oust the jurisdiction of the 
civil Courts. 

Where the parties to a contract have agreed torefer 
disputes arising out of the contract to arbitration, 
legal proceedings may be taken by one party against 
the other and the party sued can ata certain stage 
of the proceedings apply to the court to stay them 
and the court, if satisfied that there is no sufficient 
reason why the matter should not be referred in 
accordance with the submission, may make an 
order staying the proceedings, 


Petition for revision of the decree of the 
Senior Subordinate Judge, Hissar, exercis- 
eee powers, dated the 13th April, 
1°32, 

Mr, Ram Lol Anand, for the Petitioner. 

Meszrs. Shamair Chand and Qabul Chand, 
for the Respondents, 

Judgment —The _ plaintiff-petitioner 
Gbisa Kam obtained ‘a decree against the 
defendants-respondents described as the 
Bhiwani Sirsa Chamber of Commerce 
Limited. Oneof the issues raised in the 
case was whether the suit could not proceed 
on account of an agreement between the par- 
ties to refer disputes arising between them 
to arbitration, Tne trial Court decided this 
iegue against the defendants- respondente, 
but on appeal by them the learned Senior 
Subordinate Judge held that according to 
the terms of the contract relied on by 
the plaintiff himself it was obligatory for 
him at least to try to settle the matter in 
dispute by arbitration before resorting to 
a civil suit and his suit, therefore, could 
not proceed. The learned Senior Subordi- 
nate Judge acccordingly accepted the 
appeal and dismissed the suit with costs in 
both courts. 


Now, there was absolutely no obligation 
on the plaintiff-petitioner to refer the matter 
in dispute between him and the defendants- 
respondents to arbitration and any such 


to stay proceed- 
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clause in the contracts would not oust th 
juriediction of the civil Courts. The learn- 
ed Couneel for the defendants-respondents 
has referred tos. 19 of the Indian Arbitra- 
tion Act of 1899 in support of the view 
taken by the lower Appellate Court. This 
secticn, however, only provides for power 
to stay proceedings where there is a sub- 
mission and the very enactment of this 
section indicates thet where parties to a 
Contiacé have agreed to refer disputes 
arising out of the contract to arbitration, 
legal proceedings may be taken by one 
party against the other andthe party sued 
can aba certain stage of the proceedings 
apply to the court to stay them and the 
court, if satisfied that there is no sufficient 
reason why the matter should not be re- 
ferred in accordance with the submission 
etc, may meke an order staying the pro- 
ceedings, 

The tiew teken by the learned Senior 
Subordinate Judge is, therefore, quite 
wrong and accepting this petition 1 remand 
the appeal for dieposal on the merits. The 
petitioner will be allowed his costa in this 
court. 

NA. Petition accepted: 

Case remanded, 


— ee 


CALCUTTA HIGH COURT. 
Orimiral Revision Petition No, 206 of 1932, 
July 15, 1932. 

J2z0k AND M. O. Gaoss, JJ. 
PROBODH OHANDRA OHAKRAVARIY 
— DEFENDANT — PRTITIONAR 
versus 
EWPEROR—Opposite Pauty. 

Ordinance II of 1982, s. 28—Fine imposed on 
guardian—Legality—Ordinance V of 1922, s. 4— 
Conviction under s. 4—Absence of express finding 
that the offence was in furtherance of a movement 
prejudicial to public safety—Effect—Court's power 
to take judicial notice of movement being prejudicial 
to public safety, 

The very fact that the court of a Special 
Magistrate has passed an order convicting a peace- 
ful picket under s. 4 of Ordinance l of 1932, 
shows that the court was of opinion that the act 
constituting the offence was committed in furtherance 
of a movement prejudicial to the public safety or 
peace, as otherwise thecourt would have had no 
jurisdiction. Therefore, the fact that there was no 
express finding to that effect, would not vitiate the 
imposition ofa fine on the guardian of the accused 
under s.28 of Ordinance Il of 1932. The accused's 
plea of guilty to the offence charged, in such ae 
case involves an admission that the act was com- 
mitted in furtherance of a movement prejudicial to 
the public safety or peace. 

The court is entitled to take judicial notice of 
the fact that the ‘present political movement’ is a 
movement prejudicial to public safety or peace. 

Quere,—Whether under s. 107 of the Govern- 
ment of India Act, read with s, 65, the provision 


38) 
that no court shall have authority to revise any 
erder or sentence passed under Ordinance II of 
1932, is ultra vires, i 

Mr, Dinesh Chandra koy, for the Peti 
tioner. 

Mr, Khundkar and Anilkumar Roy, for 
the Crown. 


Judgment —This Rule has been issued 
upon the District Magistrate of Rejehahi 
to show cauee why an order directing the 
petitioner to pay a fineof Rs, 50 under e. 26, 
Ordinazce II of 1232, ehould not be set aside 
on the ground tbat there being no finding 
that the conviction of Paresh under £. 4, 
Ordinance V of 1932, was for an act prejudi- 
cial to the public safety or peace, s. 28, 
Ordinance IÏ of 1932, has no application and 
that the learned Magistrate erredin law in 
holding otherwise. In the first place it 
may be pointed out thet the section itself 
does not require any finding that the con- 
viction was for an act prejudicial to the 
public safety or peace, but it does require 
that the offence is one which in the opinion 
of the court has been committed in further 
ance of a movement prejudicial to the 
public safety or peace. The question is 
whether on the ground that there is no 
finding thatthe offence was in the opinion 
of the court committed in furtherance of a 
movement which is prejudicial to the pub- 
lic safety or peace, the Megistrate erred in 
law in imposing a fine upon the guardian 
of the accused. 

A preliminary point was raised as to whe- 
ther inasmuch as under s. 51, Ordinance ÍI 
of 1939, there is a provision that no court 
shall have authority to revise any order or 
sentence passed under this Ordinance this 
court has any jurisdiction to interfere with 
that order or sentence, It has been argued 
that under e. 107, Government of India Act, 
-read with s, 65 this provision of the Ordin- 
ance is ultra vires but in view of the opin- 
ion we are inclined to take on the merite, it is 
not necessary to come to any decision on 
the point. On the merits we find that 
under £. 47 of the Ordinance no court ecn- 
stituted under this Ordinance shall try 
offence unless it is an offence 


any 
punishable under this Ordinance or 
has been committed in furtherance of 


a movement prejudicial to the public safety 
or peace. The very fact that the court 
*passed thisorder shows that the court was 
of opinion that the act constituting the 
offence was committed in furtherance ofa 
movement prejudicial to the public safety 
or peice as otherwise the court would have 
had. no jurisdiction, Under cl. (2), 8,47, we 
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find that the question whether or not the 
offence tried by the court constituted under 
the Ordinance was of the naturo described 
in sub-s. (1), that is to eay, was committed 
in furtherance of a movement piejudicial 
to the public safety or peace shall not be 
raised in any court other than the court 
trying the offence. The present case isa 
case of peaceful picketing and was tried by 
a Special Magistrate empowered under the 
Notification in the Calcutta Gazette dated 
7th January 1932. Tois Notification em- 
powers such Magistrates to try offences 
under the Prevention of Molestation and 
Boycotting Ordinance which are com- 
mitted in furtherance of a movement pre- 
judicial to the public safety or peace. This 
again shows that unless the act complained. 
of was one committed in furtherance of a 
movement prejudicial to the public safety 
or peace, the trying Magistrate had no, 
jurisdiction and inasmuch as this point 
was not raised either in the court in which 
the boy was convicted or in the court in 
which the father was fined under s. 28 of the , 
Ordinance, this is a point which we should 
not allow the petititioner to raise in this. 
court. j 

It is true that there was no express find- 
ing of the Magistrate that the act was com- 
mitted in furtherance of movement prejudi- 
cial to the public safety or peace but the 
very fact that he tried the matter and im- 
posed the fine on ihe petitioner shows that 
he must have been of the opinion that it 
was such an act otherwise he had no juris- 
diction to try the case. The accased’s plea 
of guilty in that court to the offence charg- | 
ed involves an admission that the act was 
committed in furtherance cof a movement 
prejudicial to the public safety or peace. 
In the petition also some of the statements 
meade seem to show that the act was such 
an act, We find in para. (6) of the petition 
that the petitioner tried bis level best to 
keep his son Paresh out of the influence of 
the present political movement and that 
theson wes led away without his knowledge 
to picket at a ganja shop in spite of his ad- 
vice to his children not to join the political 
movement, We were asked to take judicial 
notice of the fact that what is described 
in the petition as “the present political 
movement” was in fact a movement pre- 
judicial to the public safety or peace and 
we think that we are entitled to do so. 
The result therefore is that the Rule is 
discharged ` 
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BOMBAY HIGH COURT. 
Original Civil Jurisdiction Suit No. 
1768 of 1929. 

Jaly 1, 1432. 

W ADIA, J. 
GORAKHRAM SADHURAM— 
PLAINTIFF 

versus 
PIROZSHA MANKOKJI JAVERI— 


DAFENDANT, X 

Costs—Taxation as between party and party— 
Principles—Solicitor’s right to recover costs against his 
own clients—Separate defendants having one solicitor 
but separate Counsel—When proper—Tests—Taxing 
eee discretion—Interference by court—Propriety 
of. 
Generally speaking, in taxation, as between party 
and party, only those costs are allowed which are 
strictly necessary for the purposes of the prosecution 
of the-litigation, while in taxation as between attorney 
and client a party is allowed as many of the charges 
which he would have been compelled to pay to 
his own solicitor as being’costs of the suit which fair 
justice to the other party would permit. [p. 354, col 1.] 

A solicitor’s right to recover costs a8 against his 
own client arises out of his professional employment, 
and it is the solicitor's duty -to see that his client 
does not run up unnecessary costs without proper 
advice. If, theréfore, he claims items in excess of 
party and party costs from his own client, the ex- 
penses must bê such as are not unusual or extraordi- 
nary, unless the solicitor takes care to protect himself 
by the express authority of his client which he must 
obtain after he has clearly explained to the client that 
the costs in respect to such expenses will probably be 
disallowed as between. party and party. If he does not 
do’so, sich costs may be altogether disallowed, unless 
thesolicitor is able to show some valid reasons for 
incurring the expenses without obtaining the necessary 
authority. [ibid.] 

‘No hard and fast rule can be laid down for deter- 
mining what expenses may be called unusual or 
extraordinary. Hach case depends on its own facts 
and upon the rival contentions of the parties there- 
to. [p, 354, col. 2.] 

If ‘an unusual expénse is about to be incurred in 
the course of an action, it isthe duty of the solicitor 
to inform his client fully of it, and not to be satisfied 
simply by taking his authority to incur the additional 
expense, but to point out to him that 
such expense will or may not be allow- 
ed on taxation between party and party what- 
ever-may be the result of the trial. Inre Blyth & 
Fanshawe (4), In re Broadand Broad (5), In re 
Roney & Co, (6) and Osmond v. Mutual Cycle and 
Manufacturing Supply Company (7),relied on. Bag- 
shaw v. Pimm (8), Inre Snell (a Solicitor) (9) and In 
re J.C. Smith (10), referred to. [p. 355, col. 2.] 

It cannot be said that because one Counsel could 
have represented all the defendants in a case at the 
hearing, it was not necessary to brief Counsel sepa- 
rately. The proper test in such casesis whether 
there is a reasonable probability of there being a 
substantial difference in thetwo defences and whe- 
ther, therefore, the solicitor is reasonably justified 
in briefing two sets of Counsel. A. G, -Spalding V. Ax 
W. Gamage, Limited (2), relied on. [p 356, eol. 2.] 

Asa rule the'Ohamber does not interfere with lhe 
discretion of the Taxing Master, except in extreme 
cases where there has been gross abuse or a serious, 
mistake, or when the Taxing Master has acted on a 
wrong principle or applied an-altogether wrong -con- 
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sideration. Turnbull v. Janson (13), Ogilvie v. Massey 
(14) and Slingsby v. Attorney-General (15), referred 
to. [p. 357, col. 2.] zs 


Messrs. V.F. Taraporewala, and M, O. 
Setalvad, for Meesrs. Hiralal & Oo. K 

Mr. C K,Daphtary, (with him Mr. M. P, 
Amin), for the Defendant, = 

Judgment.—|After stating the facts 
his Lordship continued): — 

Defendants Nos. 5 and 6 took three ob- 
jections to the taxation of the bill of costs 
of defendants Nor.1 and 2 and defendants 
Noe. 5 and 6 as between attorney and 
client. The first objection was that the 
Taxing Master was wrong in allowing 
charges for briefs and fees for the hearing 
and final disposal of the suit to two sets 
of Counsel, one set appearing for defendsnis 
Noe, 1 and 2, and another appesring for 
defendants Ncs. 58nd 6, though all were 
represented by the same firm of solicitors, 
Messrs, Hiralal and Oc. The second objec- 
tion related to the amount of refresher pay- 
able to Mr. Gharekhhan, Advocate, who was 
@ junior Oocunsel in the case. At first Mr. 
Setalvad was briefed with Mr. Varma for 
defendants Nos. 1 and 2, and Mr, Tarapore- 
wala with Mr. Gharekhan for defendants 
Nos. 5 and 6, but before the hearing com- 
menced a change was effected by asking 
Mr. Taraporewala and Mr. Varma to 
appear for defendants Nos. 1 and 
2and Mr. Setalvad and Mr. Gharekhan 
to appear for defendants Noe. 5 and 6. In 
the bill of costs Messrs, Hiralal and Oo., 
have charged 15 Q. Ms, and refresher for 
Mr. Gharekhan. Defendants Nos.5 and 6 
allege that Mr. Gharekhan’s refresher was 
fixed at 4 G. Ms. a day from the very com- 
mencement of the hearing, and they allege 
an oral agreement under which this refresh- 
er of 4 G. Ms. was further reduced to 2 
G. Ms, from and after March 27, 1930, 
during the course of the hearing. Messrs. 
Hiralal and Oo. denied the agreement. The 
third objection related to the item’ 
of instruction charges for briefing 
Counsel for the hearing on behalf of defend- 
ants Nos. 5 and 6. 


As I have stated before, defendants Noa, 
l and 2 and defendants Nos, 5 and 6 ap- 
peared at the hearing by separate Oounsel 
instructed by the same solicitore, and on 
taxation as between attorney and client the 
Taxing Master has allowed the cosis of 
both sets of Oounse’. One of the Haglish 
Rules of Taxation which is to be found in ` 
O. LXV of the Supreme Court Rules, r. 27, 
Regulation 8, runs as follows :— 

“Where the same solicitor is employed for two 


.as between attorney and client. 
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‘delivered or other proceedings had by or for two 


‘or more such defendants separately, the taxing 


officer shall“consider in the taxation of such solici- 
tor’s.. bill of costs, either between party and party 
or. between solicitor and client, whether such 
separate pleadings or other proceedings were neces- 
sary or proper and if he is of opinion” that any 
part of the costs occasioned thereby has been un- 
necessarily or improperly incurred, the same shall 
be disallowed.” 

This rule does not preclude the Chamber 
Judge from interfering with the decisions 
of the Taxing Master on the question of 
the allowance of separate defence and the 
&ppearance of separate Counsel at the-trial, 
for it has been held that this is really a 
matter of principle. Jn Ager v, Blacklock 
and Co, (1) Kekewich, J., held that it was not 
purely a question of the Taxing Master’s 
discretion, and his rule was followed ir A. 
G. Spalding v. A. W. Gamage, Limited (2), 
in which the Judges differed from the de- 
cision in Beattie v. Lord Ebury (3), in-which 
the Vice-Ohancellor refused to interfere 
with the discretion of the Taxing Master, 
With regard to taxatiop, however, there is 
a well recognised difference with regard 
to the principles upon which costs are taxed 
as between party and party and 
Generally 
speaking in taxation as between pariy and 
party only those costs are allowed which are 
strictly necessary for the purposes of tLe 
prosecution of the litigation while io taxa- 
tion as between attorney and client 8 party 
is allowed as many of the charges which 
he would have been compelled to pay to his 
own solicitor as being costs of the suit 
which fair justice to the other party would 
permit. This is the principle on which, 
generally speaking, an opposing party is in 
certain cases made to pay the costs of the 
other side as between attorney and client. 
In the present application for review of 
taxation the question is one relating to the 
costs which may or may not be allowed to 
2 solicitor against his own client on taxa- 
tion as between attorney and client, A 
Solicitor’s right to recover costs as against 
his own client arises out of his profes- 
sional employment, and it is the solicitor’s 
duty to see that his client does not run 
up unnecessary costs without proper advice, 
If, therefore, he claims items in excess 
of party and party costs from his own 
client, the expenses must be such as are 
not unusual or extraordinary, unless the 

1) (1887) 56 L. T. 890 at page 891. 


(2) (1914) 2 Oh, 405; 83 L. J. Oh, 855; 31 R, 421; 
588. 3722 (P. O. 


(P. 0.) 
JON (1878), 29 L, T. 419; 48 Lu J. Oh, 80; 22 W. R. 
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solicitor takes care to protect himself by 
the express authority of his client wbicb 
he must obtain after he has clearly ex- 
plained to the client that the costs in 
respect of such expenses will probably be 
disallowed as between perty and party. 
If he does not do so, such costas may be 
altogether disallowed. unless the solicitor 
is able to show some valid reasons for 
incurring the expenses without obtaining 
the necessary authority. The same princi- 
pe is stated in Kemp on Oosts, at page 
2 J 

It is clear, however, that no hardand 
fast role can belaid down for determin- 
ing what expenses may be called unusual 
or extraordinary. Hach case depends on 
its own facts and upon the ° rival con: 
tention of the parties thereto. Counsel 
referred to In re Blyth & Fanshawe (4), 
in which the Appeal Uourt disallowed the 
expenditure regarding shorthand notes cf 
evidence, and Baggallay, L. J., laid down 
the rule at page 21U*, as follows — 

“I take it to be the general rule of law, and 
an important rule which is to be observed in 
almost all cases, that if an unusual expense ia 
about to be incurred in the jcourse of an action,. 
it is the duty of the,Solicitor,to inform his client; 
fully of it, and not to be | satisfied simply by 
taking his authority to incur the additional ex- 
pense, but to point out to him that such expense 
a or may not be allowed on taxation between party 


: rae Raid whatever may be the result of the 
ria 


This rule was allowed by the Master of 
the Rolls in In re Broad & Broad (5) in 
disallowing the costs of employing a third 
Oounsel atthe hearing of an appeal. The 
Tule was also followed by Buckley and 
Kennedy, L. JJ. in Roney & Co., In re 
(6) in which there was a question of the 
costs of the shorthand notes of certain 
arbitration proceedings, but Vaughan- 
Williame, L. J., strongly dissented. There 
is an earlier case of Osmond v. Mutual 
Cycle and Manufacturing Supply Company 
(7) in which the cost of certain shorthand | 
notes was expressly allowed, because in 
that case such cost was not considered 
an unusual and unnecessary expense. It 
was the trial of a patent action compris- 
ing many complicated and scientific details. 
Moreover, the parties had with the exprees 


ae (1882) as Q, a D. 207; 52 L. J. Q. B. 186; 47 L. 
610; 

KORES 15 6. B. D 420; 54 L. J Q, B. 573; 52 L, 
i” (1914) 2 K. B. 529; 83 L. J. K. B. 451; 110 L.T. 


(7) (1899) 2 g B. 488; 68 L. J. Q. B. 1027; 81 L, T, 
254; 48 W. R , 
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sanction of the Judge, agreed that a 
shorthand writers notes of the evidence 
should be taken, It was there held that 
the rule laid down by Baggallay, L. J. in 
In re Blyth & Fanshawe (4) cnly applied 
to ordinary cases in which there was no 
necessity to take shorthand notes. I have 
merely cited these cases in order to show 
that even in the matter of such an unusual 
expense no uniform and hard and fast 
rule has been laid down by the Courte. 
Reference was also made to the 
judgment of the Appeal Court in Bagshaw 
v. Pimm (8), in which a testator was alleged 
to have made three different wills on three 
different dates. The plaintiffs as executors 
propounded the thira will, defendants pro- 
pounded the first will, and all the four 
defendants impeached the execution of the 
second and the third will. The defences 
“were in almost identical terms, and the 
Court upheld the first will. The Taxing 
Master held that the interests of defendants 
Nos. 3 and 4 were sufficiently protected by 
defendants Nos. iand2, and the Ohamber 
Judge upheld his decision, but it was 
reversed by the Appeal Oours. Lindley M. 
R. went even so faras to say that if the 
separate representation by Counsel was only 
by way of caution and not in any way 
oppressive or embarrassing, separate sets of 
costs for Counsel should be allowed, There 
are also two other cases in which the same 
principle as to unusual costs is laid down. 
In re Snell (a Solicitor) (9} shows that a 
solicitor must not incur unusual 
without special instructions from his client. 
In In re J, C. Smith (10) it was laid down 
that before a solicitor could charge for 
unusual costs his client must have been 
made aware that he could recover none of 
‘these costs from the opposite party. 

The question, therefore, for me to 
consider is whether the employment of two 
sets of Counsel was on the facts and the 
contentions in this case a reasonably 
necessary and proper expense, Or was 
unusual or extraordinary. Counsel appear- 
ing for the solicitors, Messrs. Hiralal & Oo., 
argued that thereis no question of any 
unusual expense arising in this case, because 
it is usual for solicitors to brief two Oounsel 
ina long causeofthis nature, and that 
defendants Nos. 5 and 6 cannot be allowed 
to say that the costs of their Counsel should 


have been shared by Counsel appearing for 
(8) (1900) P. 148; 69 L. J. P. 45; 82 L. T. 175; 48 W. 


. 422, 
: ©) (1877) 5 Oh, D. 815; 36 L. T. 534; 25 W.R. 
10) (1844 2 D. & L,876,- 


costs 
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This contention, 
however, in my opinion, does not really 
clinch the point in dispute. Admittedly 
there was one suit, and there wes a common 
solicitor instructing the. parties. Defend- 
ants Nos.1 and 2 appeared by one set of 
Counsel, and defendants Nos. 5 and 6 
appeared by another, and the contention is 
that if only one set of Counsel had. been 
briefed for all the four, the costs would have 
been so much less for defendants Nos, 1 and 
2, and also for defendants Nos. 5 and 6. 
The solicitors, however, incurred more costs 
by briefing two separate sets of Counsel, 
and that was an unusual expense, and 
defendants Nos. 5 and 6 are not débarred 
from putting forward this contention merely 
because they are not supported in it by 
defendants Nos. Land 2., The question, 
however, as I have said before, depends 
upon the facts of the case and the conten- 
tions of the parties and the respective 
defences. My attention was drawn to the 
plaint and ‘the written statements of 
defendants Nos.1 ‘and 2 and defendants 
Nos. 5 and 6 in the cass, Tae pleadings are 
long and set out the various points in 
dispute. Plaintiffs state that they carry on 
business as merchants and commission 
agents in Calcutta and Bombay, and they 
filed the suit for a declaration that an agree- 
ment dated July 15, 1929, eniered into 
between the partiesto it on certain terms 
and conditions with the object of manufact- 
uring sugar from Mhowda flowers was not 
valid and binding on them because of 
certain allegad fraudulent representations 
made by aefendants Nos. 4and 9 to the 
plaintiffs’ Munim who executed the agree- 
ment, also because the Munim had no 
authority to execute it, and because in any 
event the agreement nad not been con- 
firmed by tnem, Plaintiffs and defendants 
Nos. 1 to4 were the partners ander the 
agreement. The other defendants were 
confirming parties. Defendants Nos. 5 and 
6 who carried on business in the name of 
Lallubhai Pragji & Co., were, under a 
previous agreement of May 21, 1929, which 
was confirmed by the suit agreement, the 
selling and the buying agents of the part- 
nership. They were not partners under the 
suit agreement, As such selling and buy- 
ing agente they stated that they had sold 
certain Mbowda flowers to the partnership, 
and plaintiffs had to pay to them the sum of 
Rs. 66,000 odd for a part ofthe flowers and 
Rs, 105 for the rent of a godown in which 
they were stored, In or about August 1929, 
they claimed Rs, 36,840 as earnest in respect 
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ofthe remaining portion of the flowers 
which they ‘said had been agreed to be 
purebased by the plaintiffs. Plaintiffs did 
not pay the amount, and defendants Nos. 5 
and B appointed their arbitrator. Ths 
arbitrator proceeded with the awardin the 
absence of the plaintiffs, and awarded a 
sum of Re, 38,100 odd to defendants Nos. 5 
and 6, Plaintiffe, therefore, also prayed in 
the suit fora declaration thatthe award 
was not valid and binding upon them, and 
there js also a specific prayer, viz, prayer 
(e), in which the plaintiffs pray for a decree 
against defendants Noe. 5 and 6 for the sum 
and interest mentioned therein. 

Defendants Nos. land 2in their written 
statement contended that they believed that 
the alleged fraudulent representations made 
by defendants Nos,4 snd 5 were untrue, 
and that the Munim had authority on behalf 
of the plaintiffs to execute the agreement. 
Defendants Nos. 5 and 6 denied the alleged 
fraudulent representations in fact on behalf 
of defendants Nos. 4and 5. They also 
joinedin the defence that the Munim had 
authority,and they further contended that 
the award was binding upon the plaintiffs. 
Defendants Nos, 1 and 2 counterclaimed 
Rs 3,72,000 against the plaintiffs for loss of 
profit for the breach of the agreement, and 
defendants Nos.5 and 6 counterclaimed 
against the plaintifs for Re, 2,75,L00 for loss 
or Gamage on account of the breach by the 

. plaintiffs in not purchasing the remaining 
portion of the Mhowda flowers, On these 
allegations different written statements were 
filed, different.affidavits of documents were 
made, different retainers were sent to 
Counsel, and at the hearing Ooungel, as I 
have eaid before, appeared separately for 
defendants Nos, i and 2,and for defendants 
Noa. 5 and 6 

The principle of taxation in such cases 
is laid down in Bannehr and Perters 
Guide to Ooste, 12th Edn., page £67, which 
runs as follows : 

“Defendants appearing by the same solicitor, how- 
ever numerous or diverse they or their interests 
may be, can have but one billof costs; but this 
will not limit their representation in court. If their 
interests are diverse, separate Counsel may 
in court, and their charges will be allowed.” 


The point for consideration, therefore, is 
whether the interests of defendants Noe, 1 
and 2 and defendants Nos, 5 and 6 were 
go diverse as to warrant their appearance 
by separate Counsel at the hearing, The 
fact that Counsel were instracted by one 
andthe same firm of Solicitors, and the 
fact that euch witness called by the plaint- 
jiis was examined only by one leading 


appear 
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side and not by the 
other, arenot in themeelves conclusive. 
any morethan ths sending of spezial 
retainers and the filing of separate ap- 
perances: for ifit was an improper and un- 
ususl expense to have briefed two sets of 
Counse|,it would be incidentally also 
improper to have sent special retainera 
and filed separate appearances. It was, 
however, conceded in argument that one 
written statement could cot have been 
filed by defendants Ncs, 1 and 2 and by 
defendants Nos, 5 and6, even though some 
of the defences were common, In my opiu- 
ion it cannot be said that becauss one Coun- 
sel could have represented all the four 
defendants at the hearing, jt was not 
necessary to brief Oounsel separately, be- 
cause in that caseit would follow that 
however different the defences may be, prc- 
vided there was no sharp conflict between 
them, separate Counsel cannot be briefed, 
or if briefed, separate costs cannot be 
allowed, as it can be argued that one 
Counce] can always take care of all the 
defendants and urge all their defences, the 
interestsof the defendants regarding their 
mere opposition to the plaintiffs being 
generally identical. This to my mind 
is not. the proper test, The test is whether 
there is areasonable probability of there 
being a substantial differance in the two 
defences, and whether, therefore, the 
solicitor is reasonably justified in briefing 
two sets of Oounsel. As was pointed 
out by Sargant J.,in A. G. Spalding v. A. 
Ta Gamage Ltd., (2), at peges 409“ and 
1G* :— 


Counsel on either 


“Itis extremely awkward for Oounsel when the 
cases of two sets of defendants are at all different to 
throw themselves first into the defenee of one set of 
defendants, and afterwards into that of the other set 
of defendants, although there may not be any 
material incompatibility between them” 


In that cage costs of separate Counsel 
were allowed, Inthe case before me it 
was argued that defendants Nos. 1 and 2 
were in no way interested inthe arbitra- 
tion proceedings in which defendants Noa. 
5 and 6 were interested. But Oounsels for 
defendants Nos. 5and 6 argued that all 
were jointly interested in attacking the 
agreement, and if the sgreement was sup- 
cessfully sttacked, the arbitration proceed- 
ings and the award would have gone by 
the board, Thatagsinto my mind is not 
the proper test, for according to the obser- 
vation of Sargant J., which I have just 
referred to, the same extremely awkward 
and embarrassing position would have 

“Page of (1914) 2 Oh— Ad], 





1933 


arisen in this case, if defendante Nos. 1 and 
2 and defendants Nos. 5 and 6 were re- 
presented by the same set of Counsel, 
There are numerous cases in which pirties 
are not entitled on questions of coata to 
sever in their defences. Ia Bull v. West 
Londor Schosl Board (11) separate costs 
of two surveyors working ia partnership 
and who merely appeared in certain inter- 
locutory proceedings for discovery were 
not allowed, because it was hald that they 
were not entitled to sever in their defences 
though as a matter of fact the partnership 
had been dissolved before they appeared 
separately, Hach case, as I have said, de- 
perds upon its own facts: and considering 
the facts and contentions of this case, con- 
sidering that the counterclaims of defend: 
ants Noe, land 2and defendants Nos. 5 
and 6 are based on different causes of ac- 
tion, considering also the fact that defend: 
ants Noe. 5and 6 ara alons concerned with 
the award and with prayers (d) and (e) 
in the plaint, and considering also that 
there is a charga of fraud against defend- 
ants Nos.4and 5 which had to be speci- 
fically answered by defendants Nos. 5 and 
6, Iam of opinion that the solicitor pro- 
perly exercised his discretion when he 
arranged for his clients to appear separately 
by different sete of Counse!. It was not, in 
my opinion, nesessary for him, therefore, 
to have under the principle which I have 
referred to above, explained to. his client 
that the extra costs of engaging two sets 
of Counsel would be dissolved on taxation 
between party and party,and to have obtain- 
ed the client’s expréss authority. Before I 
conclude this portion of the judgment I 
may refer tor. 546(1) of our High Oourt 
Rules which provides that :— 

“No costs are to be allowed on taxation which do 
not appear to the Taxing Officer to have been neces- 
sary or proper for the attainment of justice or defend- 
ing the rights of the party or which appear to the Tax- 
ing Officer to have been incurred through overcaution, 
negligence or mistake, or merely at the desire of the 
party. 

lt was argued that this rule applied to 
taxation as between Attorney and client, and 
that therefore the solicitors were not just- 
fied in incurring an expense which was not 
necessary or proper for the attainment of 
justice or for defending the rights of de- 
fendants Nos. 1 and 2 and defendants Nos, 
5 and 6. In the first place this rale has 
been held to apply to taxation as between 
party and partyonly. See Parashuram 
Shamda-ani v. Tata Industrial Bunk (12); 

(11) (1876) 34 L. T. 674, 7 a 

(12) 91 Ind. Oas. 153: 27 Bom, Li. R, 1195 at page 
1201; A, L R., 1926 Bom, 18; 50 B.69, 
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and -looking at- the other sub-divisions: of 
r. 546 it is clear that its provisions are 
meant to apply-to taxation'as between party 
and party only, Ihave already dealt with 
the question as to whether or not the costs 
of səparate'ssts: of Counsel was necessary 
or proper, and if r. 546- (1): was at all ap- 
plicable, I would say that the employment 
of two separate sets of Oouneel was' 
necessary and proper for the attain- 


ment of justice and defending the 
rights of the defendants in this case. 
(His Lordship dealt with the second 


point and proceeded). The third objection 
refers tothe instruction chargea allowed 
by the Taxing Master on behalf of the 
defendants Nos. 5 and 6 I may say here that 
as'a:rule the Ohamber Judge does not inter- 
fere with the discretion of the Taxing 
Master, except in extreme cases where 
thera has been. gross. abuse or a. serious 
mistake, or when the -Taxing Master has: 
acted ona wrong principle; or applied an 
altogether wrong consideration. Sea 
Turnbull v, Janson (13) and In the. Estate 
of Ogilvie; Ogilvie v, Massey (14) and' Slings- 
by v, Attorney-General (15), That this 
court has the rightto interfere with that 
discretion is not denied, and it has been 
laid down in Parashuram Shamdasani v. 
Tata Industrial Bank (12) following the 
Eaglish rules of taxation, that the decision 
of the Texing Master is not final even on 
the questioncf quantum. The instraction 
charges are charges which are payable to a 
solicitor for all his trouble and expense in 
collecting evidence and in preparing the 
case for the final hearing, and various 
factors haveto be taken into account in 
fixing the figure. Taking the nature of 
the case, the evidence, the correspondence, 
and all the other trouble that was involved 
in preparing the cass into consideration, I 
cannot say that ths discretion exarcised by 
the Taxing Master in allowing Rs. 10,000 
for instruction charges on behalf of defend: 
ants Nos 5 and 6 was unjustifiably exer- 
cised,or that the figure is in any way 
improper and excessive. 

ln the result this application for review 
bythe Chamber Judge of the Taring 
Master’s certificate must be dismissed with 
costs. Oounsel certified. 

Nfa. Application dismiss:d. 


(13) (1878) 26 W. R. (Eng.) 815. 
(14) (1910) 103 L. T. 154; (1910) P, 243; 79 L J.P. 
13 


(15) (1918) 119 L. T, 104; 87 L. J. P. 146; (1918 (P, 
236, 
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NAGPUR JUDICIAL COMMIS- 
* . “SIONER'S COURT. 
-Second Civil Appeal No. 712 of 1929. 
5 - December 23, 1931. ' 
r Niroar, A, J. O. 
SUJANSINGH anp OTHERE—DEFENDANTS— 
APPELLANTS 


> versus P 
RAO SADASHEORAO DAMODHAR RAO 
i. —PLAINTIFE— RESPONDENT. 

C.P. Tenancy Act (I of 1920), s. 6 (6)—Transfer 
by tenant without notice to landlord—Landlord's 
right to possession—Date of accrual—Date of sale or 
date of deposit—Right to mesne profits. 

Under s. 6 (6) of the O. P. Tenancy Act the right 
of the landlord to obtain possession does not accrue 
until he actually deposits the price fixed by the 
revenue officer and he is not, therefore, entitled to 
claim mesne profits or compensation for use and occupa- 
tion:from the transferee for the period intervening the 
date of the sale and his making the deposit. [p. 
358, col. 2.3 

The proper course for the landlord in such casesis to 


x 


file à suit for rent against the tenant, since the original 
tenancy continues until the transfer is either con- 
firmed in favour of the transferee by the landlord's 
failure to make the deposit, or the landlord himself 
acquires it by depositing the price [p. 359, col. 2.) 

The transferee’s possession in such a case is 
neither that ofa tenant nor pf a transferee, Raghoba 
v. Ragho (1) and Lachman Rao v. Waman Rao (2), 
referred to. [ibid.] ` 

Second Oivil Appeal against the decree 
of the District Judge, Saugor dated the 2nd 
August, 192%, in Oivil Appeal No, 83 of 
1929 arising out of the Civil Suit No. 291 
of 1928, decided by the Subordinate Judge, 
Second Clase, Khurai on 22nd March, 1929. 

Mr. J. Sen, for the Appellant, 

Mr K, V. Deoskar, for the Respondent. 

Judgment—One Ohetu Patel sold a 
part of. his absolute occupancy ‘holding, 
in mouza Dhekuwa, Khurai Tshsil, to the 
appellants, Sujansingh and others, on st 
April, 1926, without the permission of the 
landlord. The landlord (plaintiff) applied 
to the Revenue authorities for fixation of 
the value of the absolute occupancy right 
sold without permission, under s. 6 of the 
0. P. Tenancy Act, (1920) and deposited 
Rs. 1,600 on Ist March, 1928, which was 
the price fixed. He thereupon instituted 
a suit for what he described as mesne 
profits for the period intervening the date 
of the sale and his making the deposit of 
the price fixed by the revenue officer, 
namely, for the years 1926-192/ and 1927- 
1928. The court of first instance regarded 
the suit as one for damages for use and 
occupation, and passed a decree for 
“Rs, 136-8-6, on the basis of the rental 
of the fields. The lower Appellate Court 
affirmed the decree. The defendants have, 
therefore, preferred this appeal, 
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It is strenuously contended for the 
appellants that the plaintiff (landlord) was 
not entitled to any compensation for the 
use and occupation of the land, as the 
cultivating right did not vest in him 
until the date of his deposit, viz., lst 
March, 1928. It isa common ground here 
that the landlord was not entitled to claim 
mesne profits as the defendants were not 
trespassers It appears to me that the 
pleintiff would only have been entited to 
compeneation for any loss caused to him 
on account of his having been kept out 
of possession of the land, if he was entitled 
to it,” f ode 

The question is when does the right to 
cbtain possession of the land accrue? 
Section 6 (6) of the O. P. Tenancy Act runs 
as follows :— 

“Tf the value of the absolute occupancy right 
has been fixed by a Revenue Officer under sub-s. 
(4), the landlord shall, within such period, not being 
jess than one month, as may be ordered by the 
Revenue Officer, to deposit in his office the sum so 
fixed, and on such deposit being made, the Revenue 
Officer shall put the landlord in possession of the 
holding, and, if such deposit is not made within 
the time prescribed, the landlord shall be deemed 
to have waived his claim under this section.” 


Having regard to the plain words of 
this enactment, there can be no basis for 
the contention that the landlord is entitled 
to possession prior to his making the 
deposit. The landlord not being entitled 
to possession could not logically suffer any 
loes by reason of the defendants’ cultiva- 
tion of the fields, before the date of the 
deposit. Defendants’ entry on the land 
could hardly be treated as an invasion of 
the landlord's right ss such a right was 
non-existent, It appears to me, therefore, 
Hae the landlord’s suit, as framed, must 
gil. 

The courts below, as well as the learned 
Counsel for the respondent relied on 
Raghoba v. Ragho (1) and Lachman Rao 
v. Waman Rao (2) In both these cages 
the landlord was given relief of compensa- 
tion for the loss caused by the defend- 
ants use and occupation of the land. In 
the first mentioned case, the argument 
that the transferee of the tenant was 
a trespasser, wes repelled and it wes held 
that he was not entitled to mesne profits, 
but in view of the transferee’s willingness 
to pay the recorded rent for the two 
years of his possession, the claim was 
compensation for use and 
occupation. The last mentioned case was 


determined by the same Judge who decided 
1) 14 O. P. L. R. 129, . - 
8 16 0. P.L. R. 1, 
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the previous one, Thelearned Judge found 
that the landlord, not being entitled to 
possession until. he avoided the transfer, 
could not strictly claim compensation for 
the loss caused by the transferee’s use 
and occupation of the land; but he decreed 
the claim as the defendants had all along 
aamittod their liability to pay the recorded 
rent. 

The position of an unauthorised transferee 
from the tenant is peculiar. If, as 
admitted, he is not a trespasser, I fail to 
see how the lendlord could even claim 
compensation for uso and occupation. The 
admission that the transferee is not a 
trespasser necessarily implies a negation of 
landlord’s right to possession and, there- 
fore, it must logically follow that he has 
no legal claim to compensation. 

Dealing particularly with the case of 
an absolute occupancy tenant, as I do 
here, I find that the tenant is under an 
obligation to give notice of his intended 
transfer and to defer proceeding with the 
transfer fora period of one month from 
the date on which the notice is given. 
If notice is delivered in accordance with 
the law and the Isndlord, on his part 
fails to give notice of his intention to 
purchase the right, the tenant is entitled 
to sell his right so as to make the transfer 
binding on the landlord, In such a case 
the transferee’s position becomes that of 
a tenant whom the landlord would be 
deemed to have recognised as a tenant. 
Bat when the tenant fails to give notice 
of his transfer and conveys his teaaat- 
right to another person and puts him in 
possession, tha landlord gets a right to 
purchase the tenant-right and he is entitl- 
ed to apply to the Revenue Offiser for 
fixation of the value of the tenant-right. 
It must be observed that although the 
landlord acquires a right of purchase he 
does not get the right to claim possession 
until he actually deposits the price fixed 
by the Revenue Officer. It’ cannot be 
said that during the time intervening 
between the transferee’s entering on the 
land and the date of the landlord’s making 
the deposit of the price fixed, the transferee 
is devoid of any right to possession, His 
right to possession is derived from 
the tenant and is defeasible upon the 
landlord paying the price fixed. T.e 
landlord may or may not pay the prise., 
The nature of his possession cannot, thera: 
fore, be made to depend upon the uncertain 
volition of the landlord. 
that the transferee’s possession was lawful 
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if the landlord fails to deposit the price 
but thatit was unlawful if the landlord 
deposits the price. A correct view will, 
therefore, necessarily be, that until the 
time that the landlord is not entitled to 
actual physical possession of the land, the 
transferee’s possession should be regarded 
as being on behalf of and under the tenant. 
On this view the landlord's suit for mesne 
profits or compensation for use and occupa- 
tion must fail. 

Bat a question may arise whether the 
landlord should be deemed to have ceased 
to be the landlord during the uncertain 
interval. It appears to me that the proper 
course for the landlord is to file fa suit 
for rent against the tenant, since the 
original tenancy continues until the transfer 
is either confirmed in favour of the 
transferee by the landlord's failure to 
make the deposit, or the landlord himself 
acquires it by depositing the prics. The 
landlord by his deposit would be deemed 
to derive his right not from the transferee 
but from the transferring tenant. 

It would thus be evident that the trans- 
feree’s position is neither that of a tenant 
nor ofatransferes Heis nota tenant because 
of the ab-ence of privity of contract 
between him and the landlord: not a 
transferee because the cultivating 
rights continue vested in the transferring 
tenant and did not pass to the landlord 
uatil the date of making up the deposit 


of the prico, It appears to me 
therefore, that the landlord's suit 
against the transferee i3 miisconceived. 


The proper course ought to have been 
to sue the transferring tenant for rent. 
The lower Appellate Couri’s decree is set 
aside and the appealis allowed with costs 
in all the courts. 


N,/A. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Miscellaneous Application No. 65 of 1930. 
January 21, 1981. 

Wiz», J.O. 
In re COSES FERNANDEZ AND ANOTHER 
APPLIOANTS. 
Court-fees—Provident Funds Act (XIX of 1925), 
s 4G) (0) (ii)—Provident Fund—Amount over 
Rs. 5,000—Claimant neither nominee nor dependant— 
AE ede for succession certificate—Court-fee pay~ 
able. 
A claimant for the provident fund of a deceased 
person, other than a nominee ora dependant, where 
the sum claimed is more than Rs.5,000, can obtain 
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the amount only on production of probate, letters 
of administration or a succession certificate, 
and on an application for a succession certificate in 
such case the claimant has to pay court-fee on the 
amount claimed. “Mrs. Norah Margaret Robinson v. 
Secretary of State for India (4), followed, 
gnes v. James William (1), In re 
Digamber (2) and Secretary of State for India in 
Council v, Mrs. Mary Murray (3), distinguished. 


Application for Succession Oertificate 
under Act XXXIX of 1995, 

Mr. Khanchand Gopaldas,' 
Applicants. 

Judgment.—I have heard the pleader 
who has quoted the cases reported, Agnes 
v. James William (1), In re Digamber (2) 
and Secretary of State for India in 
Council v. Mrs, Mary Murray (3). In the 
first two ceses the petitioner was apparently 
a nominee and in the third she was a 
nominee and also a dependent. It was, 
accordingly, unnecessary for the petitioner 
in these cases to apply for letters of ad- 
ministration or & succession certificate if 
the amount of the provident fund was 
below Rs. 5,000. 

In this case, however, the petitioners 
are married sisters of the deceased and are 
not “dependents” es defined ins. (2) (c) 
of the Provident Funds Act of 1925. Nor 
were they nominees. Moreover the amount 
of the fund is over Re, 5,000, Accordingly 
the petitioners can only get the money by 
producing probate, letters of administration 
ora succession certificate, see s. 4 (1) (e) 
(it) of the Act and there is nothing in the 
Provident Fund or Oourt-Fees Act to show 
that the court-fee is remitted in such a 
ease. Inthe Full Bench case of Mrs. 
Norah Margaret Robinson v, Secretary of 
State for India (4) the facts were almost 
the same as here and it was held that 
court-fee was payable on the deceased's 
provident fund as. being his property. 
This view is,in my opinion correct and 
the petitioner should; therefore, be asked to 
pay court-fee on the amount of the provi- 
dent fund. 


for the 


N/a, Order accordingly. 
(1) 82 Ind. Cas, 128; A. I. R. 1925 Nag. 108. 
(2) 92 Ind. Cas..525; A.J. R. 1926 Nag. 306, 
(3) 123 Ind. Oas. 646; 33 O.W. N. 1148; A.I. R. 
1930 Cal. 252; Ind. Rul. (1930) Cal. 342, 
(4) (1930) 1 F. B. D. 84. 
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RANGOON HIGH COURT. 
FULL BENCH. 
Civil Reference No. 13 of 1933. 
January 5, 1932. 

Pier, O, J., Das enn Mya Bu, JJ. 
Faboo JIVAN HANSRAJ—Peritionse 
ViTSUs 
IRRAWADDY FLOTILLA Oo., Lin. 

— OPPORITE Periy, 

Civil Procedure Code (Act V of 1908), s. 60 (k) 
(1)—Debt, meaning of—Sum standing to the credit of 
an employee in Benefit Fund of Company— 
Whether a debt—Attachability in execution. 

A debt forthe purpose of attachment must be a 
debt that is payable to the judgment-debtor or to 
his estate, but a sum is not a debt, which a person 
may or may not payin his uncontrolled discretion. 
A sum of money standing to the credit of a deceas- 
ed employee in the benefitfund of the Irrawaddy 
Flotilla Oo., Ltd, is,*therefore, nota debt within the 
meaning of s. 60, Civil Procedure Code, andis con- 
sequently not attachable in execution. . 


Oivil reference arising cut of Oivil 
Revision No. 130 of 1932 of the Rangoon 
High Court. . 

FAOTS—The reference arose out of an 
action brought by the petitioner in the Small 
Cause Court of Moulmein against the legal 
representatives of one Maung San U, now 
deceased. A decrée was obtained and in 
an attempt at satisfaction thereof an 
attachment was sought to be made on 
certain funds which were alleged 
to be in the hands of Irrawaddy 
Flotilla Oo. Ltd, under whom the dead 
man was employed. The learned Judge 
of the Small Cause Oourt refused to allow 
the attachment. The petitioner appsared 
to rely upon the provisions of s. 60 (k), 
Civil Procedure Oode. The present appli- 
cation was made torevise the decision of 
the learned Judge. 


Maung San U wasan employes of the 
company and he was a contributor to 
the Benefit Fund. The single 
Judge before whom the matter came up 
was of the opinion that (1) the amount 
standing to Maung San U's account in the 
books of the Benefit Fand had vested in his 
legal representatives to the amount of his 
own contribution ; (2) that r, 20 was. ultra 
vires to protect Maung San U's contribu- 
tions although valid to protect the com. 
pany’s payments;(4) that any money property 
dueto a cestui que trust from a trustee 
amounted toa debt, and, therefore, Maung 
San U's own deposit was attachable under 
the provisions of s. 60, sub-s. (1), Oivil 


` Procedure Code. 


As the question was a mattor of consider- 
able importance to the Mercantile Gommu. 


1933. 


nity, his Lordship referred the following 
question toa Full Bench: 

“Oan the attachment in suit be given effect with 
reference to the. fund to which the deceased Maung 
San U was entitled under the benefit scheme of the 
Irrawaddy Flotilla Oo. Ltd., to which he was a con- 
tributor”. 

Mr, Eunoose, for the Petitioner. 

Mr, McDonell, for the Opposites Party. 

. Page, C. J.—The Benefit Fand Sz:heme 
is defective in many respec's and it must 
be that asit stands at present certain of 
the clauses will not be able to bsar the 
criticiem of close analysis. I cannot help 
thinking that as the echeme may work in a 
way which is not equilable in certain 
events, the company will be well advised 
if they take steps to have their schema put 
in sucha fotm as to give effect to what I 
have stated to be their clear intention, 
The sole question that falls for determina- 
tion is whether the sum standing to the 
credit of the deceased member vf the Banefit 
Fund, who is the juigment-debtor of the 
applicant isa debt within the meaning of 
s. 60 (k) (1), Civil Procedure Code. A debt 
for the purpose of attachment must be a 
debt thatis payable to the judgment- 
debtor or to his estate, but a sum, is not a 
debt, which a person may or may not psy 
in his uncontrolled discretion. 

In my opinion, it is clear havingregard to 
the termsof r. 14, Benefit Fund Rules, 
that the sum standing to the credit of the 
deceased employee in the Benefit Fund, 
is nota debt within s, 60, Civil Procedure 
Code. We donot propose to consider or 
comment upon allor any of the rules under 
which this scheme was constituted. It is 
enough in disposing of this reference to 
say that the sum standing in the name of 
the deceased is not a debt liable to attach- 
ment within s. 60. It follows, therefore, 
that the answer to the question propound- 
edis in the negative. The learned Judge 
who heard the application in revision is 
absent and by consent of the applicant and 
the respondents we propose to finally dis- 
pose of this case. Inour opinion the appli- 
cation in revision is dismissed. No order 
as to costs. 

Das, J.—I agree. 

Mya Bu, J.—lI ag res. 

N/a, Qu:stion answered 

in the negative, 
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SIND JUDICIAL COMMIS- 
SIONER’s COURT. 
“Bait No, 41 of 1932. 
-~ February 19, 1922. 
Rurosanp, A. J. O. 
Frem NARAINDAS & Co, AND ANOTHER— 
i PLAINTIFFS 
versus 

S. M. QURESHI—DerenpantT. 

Civil Procedure Code (Act V of 1908), O. VII, r.1, 
0. XXIX, 0. XXX—Suit by or against firmor 
corporation—Cause title of plaint- Practice of Sind 
Judicial Commissioner's Court. 

There is nothing in O. XXIX or O XXX, Civil 
Procedure Code, or in any other part of the Code to 
suggest that inaddition tothe pleadings filed by 
or on behalf of a corporation or firm being signed 
and verified in a particular manner, the headings of 
such pleadings should give particulars of the person 
who purports to sign them. India General S. N. 
& R. Co. v. Lal Mohan Saha (1), referred to. [p. 
362, col. 1.] f 

Where a corporation or a firm is sued as a defend- 
ant the plaint should be accompanied by a separate 
application under O. XXIX, r.2 or O. XXX 
Oivil Procedure Code, as the case may be, 
stamped stating where, in what manner and on 
whom the plaintiff wishes the summons to be served. 
[p. 362, col. 2.] i 

Mr. Srikishendas H. Lulla, for the Plaint- 
ìffs. 

Judgment.—This suit has been filed on 
behalf of two sets of plaintiffs. The first set 
of plaintifs is an ordinary firm carrying on 
business at Karachi in the name of Messrs. 
Naraindas & Oo. The second set of plaintiffs is 
a Limited Company carrying on business in 
the name of Messrs. Naraindes & Oo. Ltd. 
having ifs 1egistered Head Office on the 
Garden Road, Karachi. 

The plaint has been duly verified by Mr. 
Naraindas as managing partner of the first 
set of plaintifs and by Mr. Nichaldas, 
Secretary of the second set of plaintiffs, 


The Second Registrar has rassed an order 
requiring the plaintiffs to amend the head- 
ing of their plaint (1) by adding to the 
description of the first set of plaintiffa the 
words (a) “a firm consisting of more partnera 
than one,” and (b) “by their managing 
partner O. D, Hindu, acult, merchant, 
residing in EK. street, Karachi"; and (2) by 
adding to the description of the second sat 
of plaintiffs the words “by its principal 
officer (a Secretary) A. B., Hindu, adult, 
merchent, residing in E. Street, Karachi." 

The Pleader for the plaintiffa has demurr- 
ed to the order of the Second Registrar and 
the plaint has now been placed before me 
for consideration whether or not the plaint- 
iffs should amend this plaint in accordance 
with that order. 

Order 7, r, 1, Oivil Procedure Oode re‘err- 
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ed to by the learned Second Registrar 
applies toan ordinary suit filed on behalf 
ofa single individual. Olause (b) of that 
rule requires that the plaint should contain 
the name, description and place of residence 
of the plaintiff. Olause (3) of the rule 
likewise requires that the plaint shall 
contain similar particulars concerning ‘the 
defendant who is sued in his personal 
capacity. 

But where the euit is by or against a 
corporation, ora firm consisting of more 
than one person, these clauses can only 
refer to the name, description, place of 
residence or rather the place of business 
of the corporation or firm who sue or are 
sued. 

There is nothing ia O. VII,r, 1, Civil 
Procedure Oode to suggest that the heading 
of the plaint shall contain any further 
particulars showing the name and descrip- 
tion or place of residence of the person who 
represents or is expected to represent such 
corporation or firm. It is, therefore, neces- 
sary to refer to the procedure laid down by 
the Oode for suits by or against a corpora- 
tion, or firm for the purpose of seeing, whe- 
ther there is anything in that procedure to 
support the order complained against. 

Order XXIX, Civil Procedure Code, refers 
toa suit filed by or against a corporation. 
Role 1 of that Order requires a pleading 
filed by or on behalf of the corpcration to 
be verified by a principal officer of the Oom- 


pany. 
Order XXX, Oivil Procedure Oode, refers 
to a suit by or against a firm. And again 
T. 1, cl. (2) of that Order requires the plead- 
ings filed by or on behalf of the firm to be 
signed or verified by one of the persons 
representing the firm. But thereis nothing 
in the Orders XXIX and XXX or in any other 
part of the Oode to suggest that in addi- 
tion to the pleadings filed by or on behalf 
of acorporation or firm being signed and 
verified in a particular manner, the headings 
of such pleadings should give particulars 
of the person who purports to sign them. 
Iam aware that itis the usual practice 
here to supply particulars in the plaint 
showing notonly the name of the person 
who sues on behalf of the plaintiff Oompeny 
or firm, but also the names of persons who 
areto be served with a summons on behalf 
of the defendant company or firm; but that 
practice is not warranted by the Oode. 
In the caseof the India General S. N. 
& R. Co v. Lal Mohan Saha (1), the head- 
ing of the plaint described the two sets of 
(1) 8LInd, Oas, 35; 43 0,441; 22 0, L, J. 241, 
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defendants—both limited companies—in 
the usual way, and, in addition thereto, 
contained the words “by their joint agent 
A. E. Rogers,” After service ofthe sum- 
mons on Mr, Rogers, he retired from the 
service of the company and left the country. 
At the trial of the suit the plaint was 
amended by striking off the name of Mr. 
Rogers from tbe suit. In appeal, it was 
held that the plaint as originally framed 
was in contravention of O. XXIX, ir. 1, Civil 
Procedure Code, that the amendment was 
to stand but the plaintifis were bound to 
serve notices of the suit in the manner 
provided in O. XXIX, r. 2, Oivil Procedure ` 
Code, after the amendment had been made 
and the suit properly constituted. 

This case is a direct authority with regard 
to the description of defandants in the 
plaint, The same priaciple equally applies 
to the description of the plaintiffs in the 
title of the plaint. 

If the name of the agent for the time ERS 


- ofthe plaintiffs or the defendants as the 


case may be is shown in the title of the 
plaint, it is likely to lead to difficulties 
when such agent ceases to represent the 
plaintiffs or the defendants, as the case 
may be, especially in the court to which 
a decree is transferred for execution. An 
execution application presented by an agent 
other than that shown in tle decres is likely 
to be objected to as improper so long as 
the court which passed the decree has not 
been moved to amend the decree and has 
ordered the necessary amendment. 

I think, therefore, the order of the learned 
Second Registrar cannot be maintained 
except with regard to the point that in the - 
case of the first set of plaintiffs the plaint 
should contain an averment either in the 
title orin the body, that the first set of 
plaintiffs are a firm consisting of more than 
one partner and this should be done. 

As the point raised by the learned Pleader 
affects the practice of this Oourt, I direct 
that a copy of this order be submitted to 
the Judicial Commissioner for issuing such 
directions for future guidance as he deems 
fit. 

In this connection it will also be neces- 
sary to issue orders that where a corpora- 
tion ora firm is sued as a defendant the 
plaint should be accompanied by a separate 
application under O. XXIX, r.2 orO XXX, 

r 3, Oivil Procedure Oode, as the case may 
he ‘duly. stamped stating where, in what 
manner and on whom the plaintiff wishes 
the summons to be served. 

n./A. Order accordingly, 
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BOMBAY HIGH COURT. 
Original Oivil Jurisdiction Suit No. 1768 
- of 1929, 
July 15, 1932. 


WADIA, J. 
GORAKHRAM SADHURAM— 
PLAINTIFF 


Versus 
PIROZSHAH MANEOKJI JAVERI 
—DEFENDANT, 

Costs—Taxation Bombay High Court (Original 
Side) Rules, 1980, r. 589—-Taxing Master's Report— 
Payment of costs of taxation—Discretion of court. 

Although the Taxing Master himself may not go 
against the express provision of çr. 559 of the 
Bombay High Oourt (Original Side) Rules, there is 
nothing to prevent him from certifying or report- 
ing to the court asto the special circumstances, if 
any, ofa case and recommending that even where 
more than one-sixth has been taken off the Bill, the 
solicitor need not be made to pay the costs of taxa= 
tion and in some cases actually get the cests. [p. 
364, col. 1.) 

The court may then on perusing his report make 
such order as to costs of taxation asit may think 
fit. It may in its discretion deprive the solicitor of 
the costs of the taxation although less than one- 
sixth has been taxedoff, or allow him the costs 
though one-sixth or more ‘has been taxed off. 
[ibad.] k 

Rule 559 should not interfere withthe discretion 
of the court in those cases in which the Taxing 


Master has specially certified or reported the cir- 
cumstances of the case. [ibid.] 4 
Mr. M, C. Setalvıd, for Messrs. Hiralal & 


Oo. 


Mr. C. K. Daphtary, with him Mr, M. P 
Amin, for the Defendants, 


Judgment —[After stating the facts of 
the case, His Lordship proceeded:}] At 
the hearing of the summons it was argued 
before me on behalf of Messrs. Hiralal & 
Oo. that if this rule (559) was literally and 
strictly construed in every case,it may 
sometimes lead to an abuse of the process 
of the court. On the other hand, Counsel 
for defendants Nos.5 and6 argued that the 
rule was clear and specific, as it referred to 
“all costs whatever attending the taxation”, 
and that there was no distinction between 
the provisional taxation of the bill in the 
office before warrant for taxation was issued 
in which one sixth of the bill was already 
knocked off, and the taxation by the Taxing 
Master himself. In support of his conten- 
tion Oounsel relied on r. 44 of the taxing 
rulesof the High Court of Oaleutta, the 
first part of which is in almost the same 
termsas 7, 559 of the Bombay High Oourt 
Rules, butin r. 44 of the Oalcutia High 
Oourt there ia a proviso “that the Taxing 
Officer shall be at liberty to certify special- 
ly any circumstances relating to such bill 
or taxation, and the court or a Judgeshall 
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upon application by the attorney whose 
bill of costs has been so taxed beat liberty 
to make any such orderas such Oourt or 
Judge may think right respecting the pay- 
ment of the costs of such taxation,” This 
proviso follows the wordingof the proviso 
ing. 37 ofthe Solicitors Act of England, 
6 &7 Vic. c. 73, which was as follows :— 


“Provided also, that such Officer shall in 


all 
cases -bejat liberty to 


certify specially any cir- 


` cumstances relating to such Bill or Taxation, and 


the Courtor Judge shall be at liberty to make 
thereupon any such order as such Oourtor Judge 


may think right respecting the payment of the costs 
of such taxation. 


It was argued that there is no such 
proviso in r. 55% of the Bombay High Court 
Rules. In my opinion r. 559 is meant to 
penalise a Solicitor against bringing in an 
exaggerated bill of costs against his client, 
sothat if the bill was cut down by one- 
sixth, he would have to pay the ccsts 
attending the texation ircluding the costs 
of the attorney employed by the opposite 
side in contesting the bill. It would, how- 
ever, really be a hardship in an exceptional 
cage, if merely becauce one sixth of the bill 
was disallowed, the Attorney was not only 
not entitled to the costs of the hearings 
at which he eucceeded in all his contentione, 
but was even made to pay the costs himself, 
In this particular casethe objections rais- 
ed by defendants Nos. 5 and 6 to the 
taxation regarding the two questions which 
I have mentioned before were disallowed 
with costs, and yet under the rule defend- 
ants Nos, 5and6 claim to be entitled to 
get the costs of the hearings which related 
to the subject-matter of thcse very grounds 
of objection, This creates an anomalous 
position under 8 strict enforcement of the 
rule. Counsel for defendants Noa 5 and 6 
referred me to Higgins v, Woolcott (1), in 
which Abbott O. J , construed the words of 
of s, 23 of 2 Geo. IL as being imperative, 
The words of that statute provide “that 
where the bill taxed is less by a sixth part 
then the bill delivered, the Attorney is to 
pay the costs of toe taxation, and in that 
particular case the bill was reduced on 
taxation by more than one-sixth. That was 
a case under the old statutein which there 
waa Do provision for exceptional cases, All 
that thesection says is that if the bill tax- 
ed shall not be less by a sixth pari the 
Oouri in ite discretion shall charge the 
Attorney or client in regard to the reason- 
ableness or unreasonableness żof the bill of 
costs. Oounsel for Messrs. Hiralal & Oo. 
referred to a judgment of Mr, Justice 


(1) (1826),5 B.'& O. 760. 
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Kemp in Jivanlal Panalal v. Bai Manchha 
(2), in which the learned Jadge at psge 
534* observes as followa :— 

“Generally, it may be laid down that on the war- 
rant to tax, the party taking the taxation must pay 
the costs of the proceedings on that warrant. But if 
the Taxing Master is ofopinion that the party bring- 
ingin the bill has unnecessarily or vexatiously in- 
creased the costs he may report accordingly and the 
Court, i e., the. Chamber Judge, will make such 
order as to those costs as he thinks fit.” = = . 

It wasargvei that this rule was appli- 
cable only to party acd party taxation but 
Isese no reason why the same principle 
cavinot also be, generally sneaking, applied 
to the taxation of a bill as between Attor- 
ney andclient, The Taxing Master him- 
self may not go against the express pro- 
vision of r. 559, bat there is nothing to 
prevent him from certifying or reporting 
to the Court as to the special circumstances, 
if any, of a case and recommending that 
even where more than ons sixth has been 
taken off the bill, the Solicitor should not 
be made to pay the costs of taxation and in 
some cases actually get his coste. The 
Court may then on perusing his report 
make such order as to costs of taxation as 
it may think fit. It may in its discretion 
deprive the Solicitor of the coats of the 
taxation although less than one-sixth has 
been taxed off, or allow him the coats though 


one eixth or more has been taxed of. In. 


other words the Court may exercise its 
discretion in excaptional cese: either in 
favour of the solicitor or in favour of the 
client, In my opinion r. 559 should not 
interfere with the discretion of the Oourt 
in those cases in which the Taxing Master 
has specially certified or reported the 
circumstances of the case. In this particu- 
lar case there is no report, but it does 
appear from the proceeding that the hear- 
ing before Taxing Master was unneces- 
sarily prolonged, at any rate by reason of 
the attempt to prove the oral agreement 
which bad never been recorded, and 
about which the etory of defendant No.5 
varied from time to time. The sgreement 
was not only untrue in fact, but was put 
forward and vexatiously persisted in merely 
to hsrass the Solicitors. Every case must 
stand onitsown facts,and no hard and 
fest rulecan be laid down, but the Court 
ought not to allow r. 553 as it stands to be 
used as an instrumext of oppression. L 
ewish to add that an amendment of the rule 
on the lineof r. 44 of the taxing rules cf 
the High Court of Oaleutte is desirabla, 
_ (2) 87 Ind. Oas. 1043; 27 Bom L. R. 582; A. L R 
j925 Bom, 355. 
*Page of 27 Bom. L. R.L Ed). 
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The order made by the Taxing Master 
will be set aside, and I order that defen- 
dents Nog. Sand 6 do pay to Megars. Hiralal 
& Co, their costs of the hesring before the 
Taxing Master from July 4, 1931, till 
October 15 1931, being fourteen meetings, 
but not so a3 to allow the costs of Counsel 
who app3ared for Massra. Hiralal & Uo, on 
such hearings Defendants Nos, 5 and 6 


' will bear their own costsof those bearings, 


including the costs of the hearing before the 
Taxing Master on March 25,. April 11, April: 
17, and June 20, 1931, respectively. Defen- 
dants Nos 5 and 6 will also bear their own 
costs of all other hearings before the Tax- 
ing Master. I make no order as to the 
costs of and incidental to this: application. 
and the order made thereon, n 
N fh, Order sat aside. 


NAGPUR JUDICIAL COMMIS: 
SIONER’S COURT. 
First Civil Appeal No. 81.B of 1929. 
December ¥Y, 1931. 
Niyvat, A. J. O. AND GaiIbee, 


A.J U. 
Syed GHAFKAT HUSSAIN—APPrELLANT | 
vyerews ; 
OOLLEOTOR or AMRAOTI— 
ReseonDsyxT. 


Land Acquisition Act (I of 1894), ss. 23,$1—Inam 
land—Mode of valuation—Hffect of inalienabdility— 
Section $1(8), scope of—Inam grant—Grantee, status 
of—Berar Land Revenue Code, i896, s.4 (17)—Berar 
Land Revenue Code, 1928, 8. 2:2). 

In determining compensation payable for inam 
land acquired under the Land Acquisition Act the 
element of non-transferability oftheland cannot be 
taken into consideration. After the declaration under 
s.6, Land Acquisition Act, inam land stands on 
the same footing as any freehold land. Hileoat 
v. Archbishops of Canterbury and York (1), In City 
and South London Railway and St. Mary Woolnoth 
and St. Mary Woolchurch Haw, In re. (2) and Govern- 
ment of Bombay v. Merwansi Muncherji (3), referred 
to. [p. 366, col. t.] 

The fact that the land was service inam cannot be 
ignored merely because no action was taken under 
s. 31 (3) of the Land Acquisition Act. Section 31 
does not exclude the operation of s. 23 of the Land 
Acquisition Act; on the other hand it pre-supposes 
the determination of the pecuniary value of the 
right or interest in the land held by the claimant in 
accordance with the direction contained in s. 23. [p. 
365, col. 1.] 

Where the inam was granted in pre-British period 
tothe ancestor of the present holder as remuneration 
for service asa Kazi: 

Held, even if the grant meant an assignment of 
revenue and not of land, it was capable of being re- 
garded as an alienated land within the meaning of 
s: 4 (17), Berar Land Revenue Code, 1896, and s, 2 (2) 
of the Berar Land Revenue Code, 1928, and the 

grantee was nota mere licensee. |p. 365, col. 2.] 
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19358 SHAFKAT HUS?AIN V. 


_ Appeal against the decree of the District 
Judge, Amracti, dated the 22nd August, 
1929, in Miscellaneous Judicial Oase No, 210 
‘of 1628. . i 

_ Meesrs. M, R. Bobde and Abdul Razak, 
for the Appellant. a T ata a PE 

Mr. V. Bose, Government Advocate, for 
the Respondent. 

Judgment.—fhis appeal arises from 
a reference made under s. 18 of the Land 
Acquisition Act, The Government acquired 
astrip of land measuring 33 gunthas out 
of 8. No. 135 of Daryapur, which wae 
granted as inam for service as a Kazi, for 
the Oo-operative Ocentral Bank. Tho 
‘Collector awarded Rs, 471 12-0 as compensa- 
tion on the basis of the land being agri- 
cultural, The appellant Syed Shafakat 
Hussain claimed a sum of Rs, 12,000 treat- 
ing the land as a building site. The Dis- 
trict Judge, Amraoti, who dealt with ihe 
reference, found that the plot was acquired 
as a building site and that the compensation 
payable on this basis would amount to 
Rs. 1,320, excluding 15 per cent. for come 
pulsory acquisition. He, however, held 
that the land being inalienable the owner 
could not obtain for ita price in the open 
market as a building site and that he was 
entitled to agricultural value as he used 
it for that purpose only. On this view, he 
upheld the award. 

lt is contended for the appellant that 
the fact, that the land was service inam, 
ought to have been ignored inasmuch as 
no action was taken under e. 31 (3) of the 
Land Acquisition Act. No doubt it was open 
to the Collector to follow the procedure laid 
down in 6. 31 (3) of the Land Acqui- 
sition Act, but failure to do so would 
not: alter the nature of the right 
or interest held by the claimant in 
the land. ection 31 does not exclude 
operation of s. 23 of the Land Acquisition 
Act; on the other hand it pre-supposes the 
determination of the pecuniary value of the 
right or interest in the land held by the 
claimant in accordance with the direction 
contained ins. 23. Section 31 (3) comes 
into operation only at the time of awarding 
a money compensation. It only gives an 
option to the Oollecior either to psy com- 
pensation ‘in cash to the person interested 
orto grant other land in exchange of ihe 
same value or to make some other arrange- 
ment as may be equitable. This argument 
is, therefore, devoid of any substance. 

It is next contended for the appellant 
that in view of the learned District Judge's 
finding that the land already acquired 
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value asa building site, the compensation 
ought to have been awarded on that basis. 
The learned Oounsel for the Orown argues 
that the appellant is only a licensee. This 
point haa only an academic interest eince 


OOLLEOTOR OF AMRAOTIL 


-the Oollector has proceeded in the recogni- 


tion ‘of the claimant’s right as owner. It 
is difficult to acquiesce in the argument 
that the claimant is only a licensee, 
Licences means only a personal right to 
enjoy the land. The inam was granted in 
pre-British period to the ancestor of the 
present holder as remuneration for service 
as a Kazi. Even if the grant meant an 
assignmeat of revenue and not of land, it 
is capable of being regarded as an alienated 
land within the meaning of s.4 (17), Berer 
Land Revenue Code 1896, and s 2(2)of the 
Berar Land Revenue Oode, 1928. The holder 
of such land is designated asa superior 
holder, The grant having been confirmed 
under r.4ofthe Berar Inam Rules, it must 
be treated not asa licence but as conveying 
an interest in the land. That the grantee 
hasall the rights of a proprietor in respect 
of the land held as a heritable estate cannot 
be gainsaid. Although the grant is inalien- 
able, temporary alienation of the land 
otherwice than by usufructuary mortgage 
or 8 lease exceeding 5 yeare, is permitted. 
(See Instruction 86, page 260, Berar Land 
Revenue Code, Vol. H1). In the event of 
alienation the reverue is alone liableto be 
resumed with the result that the traneferee 
would be liable to pay the assessment fixed 
having been registered as an occupant of 
unslienated land. Itis evident that the 
claimant is nota mere licensee but an owner 
of the land. In any case it cannot be denied 
that he has an interest in the land, which 
alone ig relevant for the purpose of a. #1 of 
the Land Acquisiticn Act, and ia entitled 
to receive the value of the interest, 

The cardinal iesue is whether, the land 
teing inalienable, the claimant cannot be 
held entitled to the market value of the 
land. Theiearned Distric: Judge has clear- 
ly found that the land has acquired an en- 
hanced value as a building site notwith- 
standing that it was used a3 an agricultural 
land but he declined to give the benefit of 
the enhanced value on the ground that the 
claiment had no marketable title. The 
argument appears plausible butin fact not 
tenable. Section 23 of the Land Acquisition 
Act makes no distinction between transfera 
able and non transferable lands. It only 
provice3 that certain matters should be 
considered in determining compensation 
and one of such matters is the market value 
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of the land on the date of publication of tha 
deslaration under s. 6. Sactionas 31 and 32, 
Land Acquisition Act deal with the interest 
of persons who are incompetent to alienate 
such ae, tenants for life, trustees, or widows, 
but the Land Acquisition Act does not speci-. 
fy any particaiar method of determining 
the value of such interest apart from s. 23. 
The only method of determining such value 
is a theoretical consideration of what it 
would fetchif it were (not that itis) offered 
in the opan market for sale. This is the 
only objective standard of judging the 
value of property. The application of any 
other standard would obviously lead to 
stranga and capricious results. Tae im 
possibility of applying any other standard 
than that of the market value is demon- 
strated in the procedure adopted by the 
learaed District Judge himself, While on 
the one hand, he held that the land had no 
market value, on the other hand he estimat: 
ed the value of the claimant's agricultural 
interest on’ the basis of the market value. 
If the market value was not to be invoked 
for the reasons that the owner had no 
marketable title, it is dificult to see how it 
can logically be applied in determining the 
agricultural value of the land. Why should 
the owaer have any more marketable title 

‘insofarasit i3- agricultural land than he 
would hava ifit were capable of being used 
as a building site? 

In determining compensation payable for 
any land, under the Land Acquisition Act, 
the element of non-transferability of the 

“land cannot enter into consideration. The 
publication of the declaration under s. 6 
has the result of removing all restrictions 
on the rights of the owner. In the present 
case the land became inalienable because it 
was apropriated to a specific purpose, viz , 
to provide remuneration to the owner for 
rendering services asa Kazi, -The declars- 
tion under s. 6, by necessary implication, 
withdraws the land from the purview of the 
grant and consequently lifts the embargo on 
ite transferability. It must, therefore, follow 
that after the declaration under s. 6, Land 
Acquisition Act, the inam land stands on 
the same footing as any freehold land. In 
this connection it is interesting to refer to 
the observations made in Hilcoatv. Arch- 
bishops of Canterbury and York (1). In 

that case the learned Judges while dealing 
with the land appropriated to the Church 
observed as follows :— 
“By the appropriation oi property to eccelesiastical 
(D Gan 19 L, J. O. P. 316 at p.381; 10 O. B. 327; 
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or spiritual purposes, the owner voluntarily sacrifices 
the pecuniary value of the property so appropriated 
but he makes that sacrifice to obtain an object which 
he.estimates at greater value than pecuniary value, But 
when that object is’ entirely withdrawn from him, 
by the application of the property against his will 
to secular uses. and those uses connected with pecu- 
miary profit it doés not seem consistent with justice to 
estimate the value to the owner upon the footing of 
its irrecoverable appropriation to those spiritual pur- 
poses from which it has been already withdrawn.” 

In City and South London Railway and 
St. Mary Weoolnoth and St. Mary Woolchurch 
Haw, Inre (2', Vaughan Williams, L.J., 
referred to the aforesaid passage with ap- 
roval and said as followa:— 

“Tt seems to me that this is so, not only with 
reference to ecclesiastical property, but with reference 
to every sort of property which is devoted to such 
purposes that it cannot be sold.” aie 


In these cases the question was whether 
the lands dedicated to the church, being 
non-transferable, could have any value to 
the owner (Rector and Qhurchwardens) 
and the learned Judges held that they had 
a value tothe owner. There is essentially 
no difference between value to the owner 
and the market value. Thesum-total.of the 
beneficial use is what represents the value 
to the owner and this cannot bə different 
from the value tothe purchaser (the market 
value). In Government -of Bombay v. 
Merwanjr Muncherji (3), Batchelor, J., held 
thatthe value tothe owner is what he can 
realise from a purchaser, while the market 
value is what a purchaser will give to the 
owner, and that it was not possible to see 
any substantisl difference between the two 
terms, Section 23, Land Acquisition Act, 
prescribes a theoretical method of arriving 
at the money equivalent of the value of the 
owner's interest. In principle, the position 
of an absolute owner who is unwilling to 
part with his land and that of an owner 
who is incompetent to sell it, cannot be 
different since the quantum of beneficial 
enjoyment is the same in both cases and 
its value to the owner in either case has to 
be determined. When the land is being 
actually purchased it isidle to say that it is 
not transferable. It is manifestly inequit- 
able to treat the land as saleable from the 
point of view of purchaser and yet deny 


-the seller the full value of the land with all 


its existing advantages. It is, therefore, 
clear that the claimant is entitled to com- 
pensation on the basis of the market value 


. of the land which is being acquired. 


Numerous authorities were quoted on 
either side toshow that the potentiality or 
adaptability of land to the purpose of ace 

(2) (1903) 2 K. B. 720 at p, 736. 

(3) 10 Bom. L, R, 907 at p. 918, 


1933 
quisitions has to be taken‘into consideration. 
But it is unnecessary to deal with this point 
in view of the learned District Judge's 
finding in pars. 8 of-his judgment thet “the 
plot has already acquirea value as:a build- 
ing sile, ar 

The only question which remains for 
determination is the present value of the 
land ss a building site. The appellant 
claimed Rs. 12,000 for 33 gunthas of land 

- under acquisition, Jamal-ud-din (P. W. 


No. 4) and Ballabhdas (P. W. No. 5) have ` 


been examined to prove the offers for the 
land. In view of the fact that it is non- 
transferable it does not appear probable 
that any buyer would have come forward 
to purchase it. P. W. No. 3 ias Mr. Mahajan, 
Pleader, who has proved his own sale-deed 
in respect of a site which he purchased in 
1925. He bas indeed paid Rs. 1,500 for 
about lU gunthas. It dces not really repre- 
sent the inarket value cf the land. For 
want of vacant houses in the town Pleaders, 
particularly, have been compelled to pur- 
chase lands athigh prices. The price paid 
by Mr, Mahajan is obviously exceesive and 
cannot represent the ncrmal market velue. 
Popatlal’s (P. W. No. 6’s) evidence also is 
not.of much corsequence since the plot 
which he sold to Munshi was already used 
for building purposes. The learned District 
Judge’s estimate of the value of this land 
being Rs. 1,320 seems to represent the 
current market value. 

The appellant is, therefore, entitled to 
Rs. 1,320 asthe value of the land and 15 
per cent, over and above this, namely, 
Rs. 198 as compensation for compulsory 
acquisition. His claim is, therefore, decreed 
and he will get a decree for Rs. 1,518. As 
the appeal particularly succeeds the Appel- 
lant will get his one-eighth costs from the 
respondent and will pay seven-eighths of 
the defendant’s costs in both courts. 

As _Apreal allowed, 


BOMBAY HIGH COURT. .. 
Original Oivil Jurisdiction Suit No. 1004 
of 1926, 

August 1, 1932, 


WADIA, J. 
RAMGOPAL KESHAVDAS—PrainriFr 
versus 
Tur SEORETARY or STATE vor INDIA 
iw COUNOIL—Dz2renpanr, 


Costs—Laxation—'Cosis of this suit’ in decree— 
Meaning and construction{of—Coste due to joining of 
additional defendants. ge 


“The words ‘costs of this suit’ in a decree, should. < 


-RÅM GOPAL V. CRORETARY OF STATE, 
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be construed as meaning all costs of the suit in the 
absence of any qualifying words in the decree, and 
includes plaintiff's costs incurred due to the implead- 
ing ofan additional defendant against whom no 
relief is obtained. 

If the facts and the circumstances of the case are 
such that in a state of uncertainty it is reasonable 
for a plaintiff to join both the defendants in order to 
ascertain which of the two isthe really guilty one, 
then “it is part of the reasonable costs of the 
action that the costs of the action which you have 
launched against one of those defendants, and who 
has succeeded in defending himself, should be borne 
by the man who is to blame,” 


Mr. V. F. Taraporewala, for the Plaintiff, 

Sir Jamshed Kanga, Advocate General, 
for the Defendant. 

Judgment —[ His Lordship stated the 
facts of the case and proceeded:} The 
only question that arises on the summons 
is as to what was exactly meant by the 
court by the words “the costs of this suit”. 
It has been argued by Counsel for defend- 
ant No. 1 that the costs of the suit which 
his client was made to pay to the plaintiffs 
did not include the costs of the general 
action, in so far as they had been increased 
by reason of impleading defendant No. 2 in 
the suit. The matter came on before the 
Assistant Taxing Master for review, and 
he gave his judgment dated June 20, 1932, 
which is annexed to his certificate, Refer- 
ence is made in that judgment to 
Kelly's Directories, Limited v. Gavin and 
Lloyds (1), In that suit is was held that 
where one of two defendants was ordered 
to pay the plaintiffs “ their costs of this 
action,” the costs were to include all the 
plaintiffs’ costs of action, including the 
costs in respect of the other defendant 
against whom no relief was obtained. The 
words in that case were “their costs of this 
action,” and in the suit before me the words 
are “costs of this suit”, The Taxing Master 
in Kelly's Directories Limited v. Gavin and 
Lloyds (|) allowed the plaintiffs all their 
costs of the action, though the word “all” 
was not mentioned in the order, and simi- 
larly the Assistant Taxing Master here also 
has allowed the plaintiffs all costs of the 
suit, although the word “all” does not 
occur in the consent decree’ taken as bst- 
ween the plaintiffs and defendant No. 1. 
It was sought to distinguish the case of 
Kelly’s Directories Limited v. Gavin and 
Lloyds (1) by saying tha: there the orders 
made against the two defurdants were made 
at one and the same tive or rather were 
part ofone and the sams order, whereas 


‘the decree here in respect of defendant 


No. 2 was made in 1929, and the decree as 
K (1901) 2 Oh, 763; 70 L. J. Oh. 786;85 L T 
399. 
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against defendant No. 1 wes passed in 1931, 
In my opmion that makes really no differ- 
ence, for it is immaterial, so far as the 
generel costs of the suit are concerned, 
whether the order in respect of one defend- 
ant is made at the same time as the order 
in reapect of the other défendant or ‘is 
made at different times. The Assistant 
Taxing Master, in my opinion, was, there- 
fore, right in construing the words of the 
decree as meaning all costs of the suit in 
the atsence of any qualifying words in the 
decree, such ar, “except so far as the costs 
ofthe action have been increased by de- 
fendant No. 2 being made parties to the 
suit.” I have also been referred by Counsel 
for the plaintiffs to Besterman vy. British 
Motor Cab Co, Lid, (2). In that suit 
Vaughan Williams, L. J,, pointsd out at 
page 187* that if the facts and the circum- 
stances of the case are euch that in a state 
of uncertainty it is reasonable for a plaint- 
iff to join both the defendants in order to 
ascertain which of the two is the really 
guilty one, then “itis part of the reason- 
able ccsts of the action that the 
costs of the action which you have 
launched against one of those defendants, 
and who has succeeded in defending him- 
celf, ehould be borne by the man who is to 
blame.” | have.already stated in the begin- 
ning the action was instituted against both 
defendants by reason of the answer which 
the G. I. P. Railway Oompany gava to the 
plaintifs, and therefore, this is a case in 
which all the general costs of the action 
which have not been disposed of, although 
the suit is dismiesed. as against defendant 
No, 2 shonld be borne by the person who is 
to blame, and that pereon in this case is 
the railway company as represented by 
defendant No. 1. 


Under. the circumstances the summons 
will be dismicsed with costs. Oounsel cer- 
tified. hen 

N /A. Summons dismissed. 

@ (1914) 3 K. B. 181; 83 L.J. K. B. 1014; 110 L. 
R. 754; 58 S. Jad19; 30 T. L, R. 319. 

*Page of (1914) 3 K. B,—[Ed.] 


_ MADRAS HIGH COURT. 
Appeal: Against Apne Order No. 211 
f of 1927. 





September 1, 1932. a 


Mapaavin Nair, J. 
RAMI REDDI OH:tNNA VOBULA 
RADDI—APPBLLANT— i 
versus 
KETHEPALLI GURUMURTHI 
‘AND 'ANOTHEK— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s 145, `O. 


RAMI REDDI 9. KETHEPLLI GURUMUATHI. 


“value -of Rupees two 


142 1.0. 


XXI, r. 18—Limitation Act (IX of 1908), Sch. I, 
Arts. 65, 182—Surety for movables attached before 
judgment—Default of surety—Procedure—Ezecution 
against surety, competency of—S. 145, whether ap- 
plies--Limitation—Article applicable—Cause of ac- 
tion against surety, when arises. - 

Where a person to whom certain attached mov- 
ables were-entrusted, executed a surety bond 
agreeing toproduce the said property whenever 
called upon by the court andthat ifhe failed to 
so produce, he and his heirs shall be bound by 
such orders as shall be passed by the court, and 
more than 3 years after the date of the decree 
the decree-holder applied for execution against the 
surety: 

Held, that the application was governed by Art. 
182 and not by Art. 65 of the Limitation Act and 
the cause of action against the surety arose on 
the date of the decree and not on the date on 
which the surety failed to produce the judgment- 
debtor on the requisition of the court and the 


application Was barred under Art. 182 ofthe Limi- - 


tation Act. 

Section 145, Criminal Procedure Code, is applicable 
to security bonds executed under O, XXI, r. 43 
Civil Procedure Code. ; 

In the case of sucha surety bond it is not neces- 
sary for the decree-holder to get an assignment of 
the bond and institute a suit. He can proceed in 
execution, Sankunni Variar v. Vasudevan Nam- 


budripad (1), followed. 
Appeal against the o-der of the 


District Oourt, Ouddapah, dated the 4th `“ 


February, 1927, and made in Appeal Sait 
No. 52 of 1926, preferred against that 
of the Oourt:of the District Muasif, 
Proddatur, in E. P. No. 1003 cf 1925, in O. 
8. No, 1052 of 1921. É 


ait R. Arunachalam, for the Appel- 

ant. ae 
Mr. Kasturi Seshagiri Rao, for-the + Res- 

pondent. j 


Judgment. —This Oivil Miscellaneous 
Second Appeal arises in connection with 
the execution ofa decree against a surety. 
The surety isthe appellant; The question 
in this second appeal is whether the execu- 
tion application is barred by _ limitation. 
The first court held that it was barred and 
in appeal this decision was set aside. ` 

The facts briefly are as follows.—> 

In the course of & suit prior to its termi- 
nation an order for attachment before 
judgment of the judgment-debtor'’s pro- 
perties was made by the court. His mov; 
ables were attached by the Amin and ware 
by him entrusted to the custody of the 
appellant who executed a surety bond. 
After etating that thebond is executed by 
the surety, the documént ends as fol- 
lows: 

* ¥ * -The said Amin put me 


in” possession- of the said ites of property of the 
hundred-and fourteen an- 


nas. I shall therefore, produce thesaid items ofprop- 
erty whenever called upon by the--court.If. ‘I ‘fail to 


-so produce, Land my heirs shall-be-bound'by such 


4 


(3 


~ has been cited in 
“tion. The learned Judge's reasoning may 


1933 n 
orders'as. may ba. passed by. thé court. To -this 
‘effect.is the’ security, bond written -and given”, .”” 

Then . occurs the ‘signature of the Buréty. 
The bond is dated 7th November, 1921. 
The decres in the suit was passed on 7th 
September, 1922, An application was-put 
in by the transfereo‘decree holder respond: 
dit to recdgnie tlie transfer of thedécree 


‘in ‘his favour. On 7th November, 1925, the 


Present application to‘execute the decree 
against the surety was ‘filed. The date ‘of 
the decree being 7th Sepiember, 1922, itis 
clear that if Art, 182 of the Limitation 
Act applies, the application is barred by 
limitation, The frst court held that it was 
so barred. In appeal the learned Judge 
held that the cause of action ‘agiinst the 
surety arosa only on 5th December, 1925, 
when in response to the application forexe- 
cution he appeared before the court and 
‘demurred to produce the property by 
setting up the plea of limitation”. The 
learned Judge says that the cause of ac- 
tion on the bond as against the surety 
did not arise until 5th December, 1:25, 


and, therefore, the application is not bar- 
-red by limitation. 


y According tohim the 
question of limitation is governed by Art. 
65 of the Limitation Act but no authority 
support of 


be stated in his own words: 


“The bond executed by the second respondent 


- Was a conditional one and the cause of action for 


+ 


-enforcing the terms thereof would arise only on 
: the breach of itscondition, viz., when the respond- 


ent failsor refuses to produce the property when 
called upon by the court to do so. To an action on 
such a bond, Art. 65o0fthe Limitation Act would 
be applicable,” i 


It seems to me that the reasoning of the 
learned Judge cannotibe accepted. The ques- 
tion is not when the cause of action would 
arise against the surety. In my view the 


| conditional liability to be proceed’sd against 


cams. into existence on the date of the 
security bond itself. Tne real question is 
when that conditional liability may be en- 
forced by the decree-holder. He may 
enforce it under Art, 182 of the Limitation 
Act within three years from the date of that 
decree or within such other time as is al- 


_ lowed by the various provisions of that 


article, Now, clearly the present applica: 
tion is beyond thrae years from the date of 
the dectee and no other starting point than 
the date mentioned by. the learned Judge, 
Viz., 5th Dacember, 1925, has been relied on 
before me, In my opinion the case is 
governed by the decision of this courtin 
(1914) M. W. N. 64(0. M, S.A. No. 62 of 1913) 


on the file of the High Oourt). In that case 


142=47 & 48 
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that posi- 
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also there was an attachment before judg- 
ment and a surety bond was executed 
under O. XXI,r.43 as inthe present case, 
There was no question as to the applicabili- 
ty of Art. 182 of the Limitation Actin that 
case, Theapplication in that case being 
admittedly beyond three years it was as- 
sumed that it was barred, The arguments 
addressed related to the question whether 
the application previous to the application 
in question Gould be relied upon to claim 
an extension of the’period of limitation. The 
‘learned Osunsel appearing for therespond- 
ent seeks to distinguish the case by saying 
that the terms of the ‘security bond in the 
(1914) M. W. N. 64 cave ‘ara differ- 
ent from those of the ‘sedarity bond 
in the present case. It is true that in the 
(1914) M. W. N, 64 case the surety 
explicitly makes hitiself responsible for 
the disctiarge of the decree. In the present 
. cage there is no such explicit statement that 
ha makes‘himself‘liable for thedecres but 
the words used” are, ‘I and my heirs 
ehall be bound by such orders as may be 
-passed by the Court’. I cannot see any 
distinction between this statement appear: 
‘ing in the present security bond and the 
statement in the security bond in the 
(1914) M. W. N. 64 case, “Any orders that 
might be passed by the Oourt” would 
Certainly include the ‘décres -which ‘may 


‘eventually be paésedin the course ‘of the 


suit. : ao 

Then it is argued that the provisions of 
e. 145 will ‘Hot rélate'to security boids ex- 
‘ecuted uider O. XXI r. 43. No, atithority 
in support of this ‘position has beén 
quoted, On the other ‘hand invariably 
resort is had to s. 145, Oivil Procedure Oode, 
for enforcing the liability of the’suréty. 

The learned Judge also holds that the 
‘proper procedure for the decree-holder is 
to get an assignment of tle bond and 
‘institute a suit instead of proceéding in 
execution. Accorditig to the recent deci- 
“sion of this Court in Sankunnt Variar v, 
Vasudevan Nambudripad (1) this position 
-is no longer tenable. : 

For the above reasons I sat ‘aside the 
order ‘Of the lower ‘Appellate Oourt and 
‘Testore that of the District Mansit with 
costs here andin the Oourt below. The 
‘memorandum of objections is dismissed. 
I make no order as to costs. 

N. K-/a. Order set aside, 
(1) 97 Ind. Cas. 787; 51 M.L. J. 239; 24 L. W., 300; 


5 (1926) M, W. N. 681; A. L. R. 1926 Mad, 1005, 
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BOMBAY HIGH COURT. 
Original Oivil Jurisdiction Appeal No, 29 
of 1931 

f and 
Suit No. 1613 of 1:20, 
August 31, 1932. 

BEsUMONT, O. J., AND BLACKWELL, J. 
Tun OFFICIAL ASSIGNEE or BOMBAY 
— APPELLANT 
versus 


CHIMNIRAM MOTILAL AND orkias— 


RE:PUNDENTe. 

Civil Procedure Code (Act Y of 1908), 0. If, r. 2, 
‘O. XXXIV, Appendix D, Form 9—Pledge of mov- 
ables—Second mortgage—Personal decree in suit by 
second mortgagee—Suit by first mortgagee—Counter 
claim by second mortgayee— Redemption by second 
mortgagee—Legality of —Consentorder in Chambers— 
Summons, if to be issued— Interpretation of Statutes 
—Preamble—Headings of chapters. 

A borrowed a sum of money from the 
on pledging certain type and machinery belonging 
to a printing press. Subsequently B advanced an- 
other sum of money toC and D, sons of A and the 
same property was charged to secure this loan. B 
filed a suit and obtained a personal decree against 
A, C, D and Æ, the minor son of A, asowners of 
the press. The plaintifis then sued for recovery of 
the amount ofthe pledge impleading B also, 
pleaded for enforcement of'his security against the 

TEBB: b 
Heid, (1) that having regard to the provisions of 
O. II, r. 2, Oivil Procedure Code, B having obtained 
a personal judgment for his debt could not, without 
the leave of the cotirt, sue to enforce his mortgage 
security; [p. 372,-col. 2.} 

(2) that O. XXXIV is confined entirely to mort- 
gages of immovable property and hence the provi- 
sions of O. II, r.2 are notatfected by the provisions 
of O, XXXIV,r, 14 as regards movable properties; 
[p. 373, col. 2.) 

(3) that O. JI, r.2 did not destroy B's rights 
under his mortgage and that all that it did was to 
prevent him from suing to enforce those rights and 
that he wasentitled ‘to all rights thereunder which 
he could obtain without suing for the same [ébid.j 


(4) that, therefore, B was entitled in the plaint- 
ifs suit to prove his mortgage and having proved 
his mortgage the court is bound to decree tohim 
the firstright te redeem the plaintifis’ mortgage; 
Lp. 375, col. 2.] 


(5) that if the properties were sold in 
iffs suit andthe proceeds brought into court and 
those proceeds are more than sufficient to pay 
plaintif what is due to them, the balance will have 
to be paid to B asthe person having a first charge 
on the equity of redemption to the extent of his 
charge; |p. 373, col. 2.] . 

(6) that a defendant whose right to enforce his 
mortgage was barred under O. IJ, 7.2, was not entitled 
to insist on provision s. 5 (a) in Form 9, Appendix 
D to Civil Procedure Oude; |p. 374, col. 10 

(7) that in view of O. Il, r. 2,B was not entitled 
to apply for a final decree. |p., 376, col 2.] 


Gonsent ordera in Chambers should not be passed. 
unless a summons has been taken out. [p. 371, col, 


the plaint- 


1.) 

The preamble of a Statute has been said to be 
2 good means of finding out its meaning, and, as 
it were, a key to the understanding of it; and, as 
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it usually states, or professes tostate, the-generdl 
object and intention of the Legislature in passing 
the enactment, it may legitimately be consulted to 
solve eny ambiguity, or to fixthe meaning of words 
which may have more than one, or to keep the 
effect of the Act within its real scope, whenever the 
enacting part isin any of these respects open to 
doubt. ` But the preamble cannot either restrict 
er extend the enacting part, when the language and 
the object and scope of the Act are not open to 
déubt. [p. 376, col.1.] |. 

Courts are entitled tolook atthe heading in order 
to confine the generality of the language used in 
the body of the Order. [p. 373, col. 1.] i 


Mr. N. P. Engineer (with him Mr M. L. 
Maneckshah), for the Official Assignee. 

Mr. R. S. Billimoria, for the Plaintiff a 

Mr. F, J. Coltman (with him Messre. M. 
C. Setalvad and D. B, Desai), for the De- 
fendant. 

Beaumont, C. J.—This’is an appeal 
by the Official Assignee as representing the 
estates of defendants Nos. 2 anà 3, who are 
ineclvente, from e decree passed by Mr. 
Justice Rangnekar, but as it was an ex 
parte decres the matters which have been 
argued before us were not discussed before 
the learned Judge. Two objecticns are 
taken by the sppellant to the decree; the 
fret is against the plaintifis in the suit, and 
the second is against defendant No. 6 in 


the suit who was a subsequent mortgagee.. 
I wili deal with the case against the plaint-. 


iffs first. 

On April 11, 1930, the plaintiffs were 
given a pledge to secure Rs. 50,000 on the 
machinery, types and other articles, ap- 
pertaining to a printing press known as 
Shri Venkateshvar Press, the pledgors’ be- 
inga firm called Khemraj Shrikissondas, 
who were the origins] defendants to the 
suit, On August 1, the plaintifis commenc- 
ed this suit to enforce their pledge, On 
August 19; another suit was commenced by 
the person who afterwards became defend- 
ant No. 4in the suit—Murlidhar Shrinivas, 
who was an infant, the relief in his suit 
including a claim that the plaintiffs’ mort- 
gage was not binding on him, I will refer 
to that suit as defendant No. 4’s suit. On 
August 25, an order wastmade.in the present 
suit appointing one of the plaintiffs Re- 
ceiver and manager of the press. The 
order included a provision that the Receiver 
was not to actas long asthe defendants 
paid interest and instalments of principal 
as therein provided. I may point cut in 


< paesing that the order ceems to have been 


wrong in appointing a manager, because 
the plaintifs’ pledge did not include the 
business of the press, it only included 
certain aesets of that business, and there 
wee, I think, no case for the appointment 
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of a manager, On September 9, the court 


Receivar was appointed’ Receiver of the. 


preas in defendant No, 4's suit, that order 
being mads by consent. On the sams day 
defendanta Nos. 2 and 3 in the pressnt suit 
were adjudicated insolvent. Shortly after 
that, the plaint in this suit was amendei 
by leave of the court, and defendants Nos. 2 
3,4 and 6 were added, and also the Official 
Assignee defendant No. 5 as claiming 
- through the insolvent defendants Nos. 2 
and 3. Oa October 7, an order was made 
in this snit that the Recaiver appointed in 
defendant No. 4's suit should, among other 
things, pay Rs. 1500 a month to the 
plaintifs. Those payments were to be made 
out of the funds standing to the credit of 
the Shri Venkateshvar Press. That order 
again appears to be an order made witnont 
jurisdiction. I gither from the form of 
the order that it was a consent order made 
without summons having been taken out, 
and I think that these consent orders in 
Ohambers ought not to be madeunlesas asum- 
mons is taken out. Ifa summons had been 
taken outin this case, the learned Judge's 
: attention would have been drawn to the 
fact that he was being asked to ordera 
- Receiver in another suit to psy certain 
moneys to the plaintiffs in this suit and he 
would have appreciated that he could not 
do that without having the persons 
interested in the other suit before the court. 
However, that order was mader, and no 
great harm was done, because on Novem- 
ber 1), an order was made in defendant 
No, 4's suit which confirmed the payments 
directed to be made by the order in this 
suit of October, 7, and directed such pay- 
ments to be continued. There was another 
order made by consent in defendant No. 4's 
suit on February 12, 1931, which is noi, 
1 think, material, and then on April 9, the 
decree appealed from was made in this 
suit, By that decree it was declared that 
a sum of Rs. 11,497 odd was due tothe 
plaintiffs together with certain costs, and 
then there was a declaration as to the amount 
due to defendant No, 6—I will refer to 
the facts relating to his position presently— 
and then there was provision for redemption 
by the plaintifs and defendant No. 6 and 
a provision that the payments of Rs 1,500 
per month by the Receiver appointed in 
defendant No. 4'8 suit should continue, 
Then there are provisions for the redemp- 
tion of the chargein favour of defendant 
No. 6 and for sale at the instance of the 
plaintifis if not redeemed, or of defendant 
No, 6 if not redeemed, 
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Now, 80 far as the plaintiffs are concern- 
ed the objection taken to the order is that 
these sums of Rs. 1509 per month paid 


- under orders of thecourt outof moneys in the 


hands of the Raceiver in defendant No. 4’s 
suit ought not to have been deducted, as 
they were from the amount due to the 
plaintiffs, and that, therefore, the sum of 
Rs. 11,497 odd declared to be due to the 
plaintiffs, should in fact have been a 
greatersum. At first sight it is difficult 
to see why itis to the appellants interes’ 
that the plaintiffs should hava a greater 
sum found due to them than the sumthey 
admit to be due, but the contantion of the 
appellant, representing the unsecured cre: 
ditors of defendants Nos. 2 and 3,is that 
in fact these sums of Rs. 1,500 per month 
have been paid out of properties not sub- 
ject to the plaintiffs’ charga, and that they 
have really benefited the second incum- 
brancer, namely, defendant No. 6, and that 
in the result the unsscured creditors have 
lost by those payments, Therefore, the 
appellant claims that the plaintiffs should 
ba ordered to repay a part at any rate of 
these payments, and that although thereby 
their debt willincrease, still they can only 
prove for any balances which may remain 
after realising their security. To my mind 
that claim is wholly untenable, The plaint- 
iffa were paid these sums of Rs. 1,500 per 
month because they had a charge upon the 
machinery and assets which were being 
used by the Recaiverin defendant No. 4’s 
suit tocarry on the business, and if the 
plaintiffs had insisted on their legal rights 
and obésined a Receiver of that machinery 
and those assets, the business would have 
baen paralysed; therfore, the Receiver in 
defendant No. 4's suit, no doubt with the 
concurrence of the parties in that suit, was 
prepared to pay this sum of Rs. 1,500 a 
month to the plaintiffs in reduction of their 
debt, aad, the plaintiffs having received 
that sum, notfrom theinsolvents, but from 
an officar of the Court who madethe pay- 
ments under ordersof the court, it seems 
to me quite impossible for this court 
to order the plaintiffs to rapay anything. 
The only criticism I have to make on the 
decrae, in so far asit affects the plaintiffs, 
is in reapect of the provision that the 
Receiver in defendant No, £s suit ia to 
continue to make payments with prejudices 
(whatever that means) out of the net in- 
come of the press towards satisfaction of the 
decretal amount and costs pursuant to tho 
order of October 7, 1930. As I have already 
pointed out, I think the court in thie suit 
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hes no jurisdiction to order a Receiver in 
another suit to make. payment to the plain- 
tiffs in this suit, and a fortiori to order 
those payments to be made out of the in- 
come of the press»which is no part of the 
plaintiffs’ charge.‘ That part of the order, 
I think, is wrong and must be struck 
out, D . 

I now come tothe pcsition of defendant 
No.,6, the point against him being quite 
distinct from that against the plaintifie. 
On May 29, 1930, defendant No. 6 was given 
a form of charge, which is Ex. 1, 
onthe Shri Venkateshvar Printing Press 
(such charge being subject to the plaintiffs’ 
charge) in order to secure a sum of a 
lac of rupees which defendant No. 6 had 
guaranteed tothe bank of the defendant 
firm. Itis not disputed that that sum 
was subsequently paid by defendant No. 
b, and” therefore, his security became 
effective. On Septemher 17, 1130, defend- 
ant No.0 obtained a decree in a summary 
suit for payment of one lac of rupees odd, 
being in respect of the amount paid by him 
underthe guarantee, Ihave already stated 
that defendant No.6 was joined as a 
defendant in this suit in October 1930, and 
on January, 7193], he putin a counter- 
claim in this suit. In that counter-claim he 
mentions the decree obtained inthe sum- 
mary suit on September, 12, 1930,and he 
craves leave to rely on the proceedings 
in the eaid suit and on the decree when 
produced; snd his counter claim then 
asks . that hiesecurity againet the press may 
be enforced, f 
¿Now the first point taken against the sixth 
defendant by the appellant is that having 
regard to the fect that he obtained a 
personal judgment. for the amount of his 
dept he cannot sue toenforcs his security 
having regerd to O. Il. r. 2 of the 
Civil Procedure Code. So far as material 
that Order provides that every suit shall 
include the whole of the claim which the 
plaintiff is entitled to make in respect of 
the cause of actior, and then in sub r. (3) 
it is provided that a perton entitled to more 
than one relief in respect of the same cause 
of action may sue forallor any of such 
reliefs; but if he omite, except with the 
leave of the court, to sue for all such reliefe, 
he shall not afterwards sue for aay relief 
so omitted; and then the explanation prc- 
vides that for tte purpcees of this rule an 
obligation and a collateral cecurity for its 
performance end successive claims arising 
ander thecame obligation shall be deemed 
respectively to consitute one cause of action, 
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Having regard to that explanation it jis, I 


‘think, clear that, (if the rale applies at all) 


defendant No. 6, having obtained a personal 
judgment for his debt, cannot, without the 
leave of the court, sus to enforce his 
mortgage security. ; 

The first point taken by Mr, Coltman on 
behalf of defendant No. 6 is that we ought 
to assume that the leave of the court wes 
obtained under O. il, r. 2, eub-r, (3). But, 
in my opinion, we cannot make any such as- 
sumption. The defendant has himself 
pleaded the personal judgment, and not 
only that,but when he went into the witnees- 
box he gave evidence that he had obtained 
a personal judgment. He craves leave to 
rely on the proceedings in tke summary 
suit, which entities this court to look at 
the plaint in the summary suit, and the 
plaint contains no record of leave having 
been given. It is not disputed that the 
normal practice is to endorse such leave on 
the plaint. It seems to me that defendant 
No 6 having pleaded that he has obtained 
a personal judgment, it is then a condition 
precedent to his enforcing his mortgage 
(if O. IL, r. 2, applies) that he should show: 
that leave has been obtained, and as he 
has not shown it, we must assume that it 
was not obtained. 

The next pcint taken by Mr, Ooltman ia 
that O. H, r. 2, does not apply because he 
is entitled under O. XXXIV, r. 14 (1), to 
claim a sale of the mortgaged property, 
notwitlstanding the personal judgment, 
That rule provides:— 

“Where a mortgagee has obtained a decree for the 
payment of money in satisfaction of a claim arising 
under the mortgage, he shall not be entitled to bring 
the mortgaged property to sale otherwise than by 
instituting a suit for sale in enforcement of the 
mortgage, and he may institute such suit notwith" 
standing anything contained in O. H, r, 2” 


Ii -that rule applies it takea this case out 
of O. IJ, r. 2, and justifies defendant No, 6's 
counter claim. But the answer made by 
Mr. Engineer on behalf of the appellants 


is that O XXXIV is confined to mortgages 


on immovable property, a point upon 
which, curiously enough, there appears to be 
no authority. Ifone reads r, 140f0, XXXIV 
alone in the absence of any context, there 
would certainly seem to be no reason for 
confining it to mortgages of immovable 
property. The words used are ‘mortgsgee’, 
‘mortgage’ and ‘mortgaged property’ all of 
which are applicable, as much to movable 
asio immovable property. Nor dol my- 
self cee sny sufficient reason in the nature 
cf things why the prohibition contained in 
r 14 against bringing the mortgaged proper- 
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ty to sale otherwise than in a suit for sale in 
enforcement of the mortgage should not 
apply.as much to a mortgagee of movable 
property as- toa mortgagee of immovable 
property. But in construing this rule we 
must have regard to the context in which 
it’ appears, and I think also to its historical 
origin. Order XXXIV was incorporated in 
the-Civil Procedure Code in 1908, and the 
provisions of the order were taken from the 
Transfer of.Property Act. Rule 14 was s. 99 
of the Transfer of Property Act and that 
section appears in Ohapter IV ofthe Act 
which is headed “Of Mortgages of Immov- 
able Property end Charges”. ‘Charge’ is de- 
fined in g..100 of the Act and applies only 
to charges of immovable property. So that, 
O. XXXIV was: substituted for sections in 
the Transfer of Property Act which dealt 
only with mortgages of immovable prop- 
erty, and I think a presumption arises that 
in taking these provisions out of an Act relat- 
ing to property and incorporating them in 
an Act relating to procedure, the Legislature 
did not intend to extend the scope of the 
provisions, although, no doubt, that pre- 
sumption would be rebutted it the Legis- 
lature had used language to show that it 
did-intend to extend: the' scope of the pro- 
visions. Now, not only is there no reference 
in O. XXXIV to movable property, but 
the Order is headed “Suits relating to 
Mortgages of Immovable Property.’ Then 
the substantive provisions of the Order use 
such words as‘mortgagee’ ‘mortgage security’ 
and ‘mortgage property’ without any dis- 
sinction being drawn between mortgages 
of movable and immovable property, and 
it seems to me that in those circumstances 
we must read the heading as in effect 
defining those general words and limiting 
their operation to mortgages on immovable 
property. We were referred to a cartain 
number of cases as to the effect of headings 
in an Act of Parliament, and Mr, Ooltman 
contends, relying particularly on the case 
of Fletcher v. Birkenhead Corporation (i) 
that the court can only look at a heading in 
order to assist in the construction of some 
word or phrase which is doubte 
ful or ambiguous, and he says that the 
words of O. XXXIV, ‘mortgage’, ‘morigage 
security’ and so forth are not ambiguous, 
but it seems to me that that is putting the 
case on too narrow & ground and that we 
are entitled to look at the heading inorder 
to confine the generality of the language 

(1) (1907) 1K. B. 205; 76 L. J. K. B.218; 96 L. T. 


na TLJ. P, 211; 51, G R, 293; 23T. L.R. 
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used in tha body of the Order. Rəading 
O. XXXIV, in the light of the heading, and 
having regard to the history of the Order, 
we must, in my judgment, construe it as 
confined entirely to morbgages of immov- 
able property. That being so, I think that 
the counter-claim of defendant No. 6 neces- 
sarily fails. ; 

“Buat then. Mr. Ooltman says that even if 
that'bs so; O. Il, r. 2, does not destroy the 
rights of defendant No. 6 under his mort- 
gage; all that it does is to prevent him from 
suing to enforce those rights, and in so far 
as he may have rights which he can obtain 
without suing to enforce them O. II, r. 2; is 
no bar. I agree with that contention. | 
think that the mortgage of defendant No. 6 
isstill alive and that defendant No. 6 is 
entitled to all rights thereunder which he 
can obtain without suing to enforce them. 
So that the question really comes to this: 
what rights has defendant No. 6 as a 
defendant in the plaintiffs’ suit, treating his 
counter-claim as gone? Now, the plaintifis 
are suing to enforce what is in substance a 
first mortgage, and they are bound, there- 
fore, to make defendant No.6 a defendant 
asa person claiming tobe entitled to a 
subsequent mortgage. Defendant No. 6 is, 
in my opinion, entitled in the plaintiffs’ suit 
to prove his mortgage, and, having proved 
his mortgage, I think that the court is 
bound to decree to defendant No. 6 the first 
right to redeem the plaintiffs’ mortgage. I 
think further that ifthe property is sold in 
the plaintiffs’ suit, and the proceeds are 
brought into court, and those proceeds are 
more than sufficient to pay the plaintiffs 
what is due to them, then the balance will 
have to b3 paid to defendant No.6 as the 
person having a first charge on the equity 
of redemption, to the extent of course of hig 
charge, aud I think the order must so 
provide. The English cases cited by Mr, 
Coltman, and particularly the caso of Lloyd, 
Inre, Lloyd v. Lloyd (2), support that view, 
But, has he any furtherright? Mr, Coltman 
says that if O, XXXIV does not apply, then 
there are no rules as to the mathods of 
enforcing a morigage on personal property 
or as to the parties who should be brought 
before the court, and that being so, he says 
we should follow the English practice in 
similar cases. Undoubtedly the English 
practice, where there are several mortgages, 
is to work out the rights of the parties by 
one order, that ia to say, by giving 
successive rights of redemption and making 
* (2) (1903) 1 Oh, 385; 72 L. J Oh. 78; 87 L.T, 541: 
51 W. R, 177, É 
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successive orders ‘for foreclosure. The 
general practice is stated in the third 
volume of ‘Seton’s Judgments and Orders 
(7th Edition) at page 1909 in these 
terma:— 

“Where there are more incumbrancers than one, the 
mesne incumbrancéts must successively redeem all 
prior to them, or be foreclosed; and must be redeemed 
by, or will be entitled to foreclose, all subsequent to 
them; and a first mortgagee seeking to foreclose must 
therefore necessarily make" all persons interested in 
the equity of redemption parties to the action.” 
That undoubtedly isthe practice of the 
English Courts, but the question which we 
have tö determine-is whether a puisne morte 
gagee whose right to enforce his mortgage 
is gone is entitled as of right merely in his 
capacity as a defendant in the first mort- 
gagee’s action to claim to foreclose the 
mortgagor.: lam not‘aware myself of any 
authority on the point, and the industry of 
Counsel has failed to produce one. I should 
have thought that the point must have 
arisen in thesomewhat analogous care of a 
second mortgage which is time-barred. I 
do not know of any case in which an order 
has been made giving a defendant, second 
mortgagee whose mortgage has become 
unenforceable, 8 right to foreclose subse- 
quent mortgagees or the mortgagor, and in 
the absence of authority it seams to me that 
it isnot a right which the defendant can 
claim in his capacity ss a defendant. As 
long as defendant No. 6 confines himself to 
his rights as a defendant he is on safe 
ground, but directly he puts himself into 
what is substantially the position ofa 
plaintiff, then he must fail having regard 
to O. II, r. 2. Itseemsto me tbat as soon 
asa puisne mortgagee claims to foreclose, he 
is really suing to enforce his mortgage, and 
that we ought not to allow him to take 
advantage of his position as defendant in 
the prior mortgagee’s suit to obtain some- 
thing which the Legislature has denied bim, 
the right to claim asa plaintiff. That being 
E0, I think that we must modify the decree 
made by the learned Judge by confining the 
rights of defendant No. &to a right to 
redeem the plaintiffs’ mortgage and aright 
to receive any balance of the proceeds of 
sale derived from the sale of the property if 
the plaintifs’ mortgage is not redeemed, 
Mr. Engineer was prepared to go further 
than that and take an orderin tke terms of 
Form No. 9 in Appendix D to the Oivil Pro- 
cedure Code, but I think that form goes too 
far in a case such as this, In particular I 
think that a defendant whose right to 
enforce bis mortgage is barred under O II 
r. 2, is not entitled to insist on provi 
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sion 5 (a) in that form, namely, 
that if the defendant-mortgagee pays into 
court tothe credit of this suit the amount 
adjudged due to the plaintiff but defendant- 
No. 1 (the mortgagor) makes default in 
ihe payment of the said amount, defendant 
mortgagee shall be at liberty to apply to 
the court to keep the plaintiffs’ mortgage 
alive for his benefit and to apply for a 
final decree. In view of O. II,r. 2 we cannot 
say that defendant No. Gis entitled to ap- 
ply fora final decree. 

As regards costs, defendant No. 6 shall 
pay half of the costs of the appellant and 
there will be no order as regards the costs 
of the other half, 

Blackwell, J.—It has been contended 
by the appellant, the Official Assignee of 
the estate and effects of defendants Nos, 
2and 3 thatthe learned trial Judge was’ 
wrong in allowing the plaintiffs to get 
credit for certain interim payments that 
were made by the Receiver in another suit 
out of the unsecured assets of the insol- 
vents. But by an order dated November, 
11, 1930, which was madein the other 
suit, namely, Suit No. 1808 of 1930, an order 
which was opposed by the Official Assignee, 
the appellant in the present suit, it was 
ordered that the Receiver, out of the funds 
in his handsshould, pay Rs. 1,500 to the 
plaintiffs per month under a consent order 
dated October 7, 1930, which had been 
passed in the present suit. lt is to be ob- 
served that the appellant was not a party 
to thatorder, and in my judgment, it was 
an order which ought not to have heen 
made. lt was an order directing a Receiver 
iu another suit to make the payments there- 
in provided. Not only were the parties 
in the other suit not before the court but 
all the parties to the present suit were not 
before the court either, and that order was 
made merely upon the affidavit of one of 
the partners of the plaintiff firm, it not be- 
ing opposed by one Murlidhar Shrinivas 
who without being a party to the present 
suit had previously made an application in 
it. Thatis unfortunately the kind of order 
which is constantly made on the Origine] 
Side, Those orders come to be made 
because there is no summons taken out 
before theorder is made. What happens 
is that attorneys go into the Chambers of 
the learned Chamber Judge, present an 
order which they say is consented to, and 
the learned Judge makes the order. He is 
not in a position to know whether the 
parties who ovght to have been served 
have been served or whether it is other. 
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wise a proper order. I hope that this prac- 
tice will cease. However, the payment 
which was ordered to be made under that 
order of October 7, 1930, was later ordered 
to be made under the order dated Novem- 
ber 11, 1930 to which I have already re- 
ferred, in a suit to which the appellant was 
was a party. .It bas bean contended by 
Mr. Engineer for the: appellant that that 
order of November J!,-was expressed to ba 
made without prejudice to the rights and 
contentions of the parties, and he conteads 
that those words give to the appellant the 
right to challenge the payments made by 
the Receiver. There are, however, no 
words inthe order itself which expressly 
reserves such aright. The order for those 

‘payments as it seems to me would have 
been useless if they could have been 
challenged later, and but for 
order directing such payments to be made, 
the plaintiffs might have insisted upon 
their right to a Receiver and have paralys- 
ed the working of the press. In my 
opinion the words “without prejudice to 
the rights and contentions of the parties.” 

- whatever they may mean, cannot mean 
that the appellant was tobe at liberty to 

challenge the payments mader under those 

orders at a later date. The appellant did 
not appeal against the order of November 
1}, 1930, and, ia my opinion, he is bound 
by it. 

It is next to be observed that the appel- 
Jant consented to an order dated February 
12, 1431, under which the payments by the 
Receiver were continued upon the terms 
of the order of November 11, 1940, with 
certain immaterial variations, In my opinion 
the appellantis precluded by those orders 
from challenging now the payments which 
were ordered to be made and were made 
. by the Receiver in the other suit, In any 
event I fail to see how the appellant 
can seek in this suitto compel the plaint- 
iffs to abandon the amounts paid to them 
by a Receiver under orders of the court 
for which they have given credit and to ask 
in this suit for decree fora larger amount 
than Rs. 11,447 odd which they gay is 
due to them. Accordingly, in my opinion, 
this contention of the appellant fails. 

Oa the other hand, in my view, the 
appellant does rightly complain of that 
part of the decree which orders. the Receiv- 
erin the other suit to make payments in 
the future out of assests not covered by the 
security on which the plaintifis sue, That 
part ofthe order is, in my opinion, whoily 
bad not only because it directs payments 
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7 
out of assets not covered by the plaintifis 
security, but also because it direcis the 
Receiver in another suit, all the parties to 
which are not before the court in this suit, 
to make the payments therein set out. To 
that extent, therefore, it seems to me that 
the present decree mustbe varied. 

As regards defendant No. 6, this case 
has been argued upon the footing that 
when defendant No. 6 brought s summary 
suit for the amount due to him by the 
mortgagors he did not obtain the leave 
of the court to omit to sue. in that suit 
on the mortgage as required: by O. II, 
r. 2, sub r, (3), of the Oivil Procedure Code, 
if he wished to reserve his rights to 
enforce his mortgage in a court of law. 
Mr. Ooltman has argued that” this” is 
immaterial having regard to O. XXXIV, 
rT. 14, of the Civil Procedure Oode, which 
entitles a morigagee to institute a mort. 
gagesuit notwithstanding anything contain- 
ed in O. IL, r. 2, Mr. Ooltman contends that O. 
XXXIV, extends to morigagesof movable 
property. He submits that the word 
‘property’ throughout the Uode means any 
kind of property and that that is its plain 
meaning in r. i4 and in the other rules 
of O. XXXIV where the word ‘property’ 
occurs. Accordingly, Mr, Coitman contends 
that you are not entitled to read the 
heading of O. XXXIV which is “Suits rela- 
ting to Mortgages of Immovable Prop- 
erty” into each of the rules of that order, 
because, es he contends, tha words “mort. 
gaged property” appearing therein plainly 
and unambiguously mean any kind of 
mortgaged property. In this connection 
he relies on the class of cases of which 
Union Steamship Company of New Zealand 
v. Melbourne Harbour Trust Commissioners 
(3) and Fletcher v Birkenhead Corporation 
(1) are instances. On the other hand, Mr. 
Engineer relies on another line of cases 
of which Hastern Counties, etc., Companies 
v. Marriage (4) is an instance. In my 
opinion, in order to determine this ques- 
tion we must have some regard to the 
history of this matter and to circum- 
stances under which the provisions of O, 
XXXIV came to beinsertedin the Civil 
Procedure Code. The learned Chief Justice 
in his judgment has set out the history 
and I need not again refer to it. In 
Maxwell on the Interpretation of Biatutes, 
7th Ein, at page 44, the question what 
effect is to be given to headings in a Statute 

(3) (1884) 9 App. Oas. 365; 53 L J. P. 0.89; 50 L, 
T. 337; 5 Asp. M. O. 222. 

(4) (1860) 9 H L, O, 32, 


it usually states, or profegses*to state, the 


” the enacting part is- in 
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is dealt with as follows: 

“The headings prefixed to sections or sets of ` 
Hections. in some modern Statutes are regarded as. 
preambles: to those sections”, 
and a number of authorities are cited in 
support of that proposition. Then at page 
37 itis stated :— = 

“The preamble of a Statute has been said to be 
8 good means of finding out- its, meaning, and, as 
it were, a key to the understanding of it; and, as 
general 
object and ‘intention of the--Legislature in assing 
the enactment, it may legitimately be consulted to 
solve any ambiguity, or ‘to--fix the meaning of words 
which may, have, more. than one, or ‘to, keep the - 
effect of; thé Act within its real scope, whenever- 

any of- these respects 
open to doubt.” eos er 

Then at page 39 itis eaid :— 

“But the preanible cannot either restrict or extend 

the é6nacting part, when the language and the object 
and :acope: of, the: Act are not open to doubt.” 
I think the. observations made in Maxwell 
on the Interpretation of Statutes, to which 
I have referred; summarise the Jaw on 
the matter" accurately, Applying them to 
the present case it seems to me that you 
are entitled to read the heading of O. 
XXXIV into the various rules of that 
Order having regard to the history of the 
Order for the purpose of fixing the mean- 
ing of words which may have more than 
one meaning and forthe purpose of keep- 
ing the effect of the Act within its real 
scope. That being my view of the matter, 
it seems to me that defendant No. 6 in 
this case is not entitled to rely upon his 
counter-claim, which is in the nature of 
a cross suit, and that O, U, r. 2,is a bar to 
that counter-claim. 


The question then next arises as to 
what are the rights of defendant No. 6 
apart from his counter claim, Mr, Ooltman 
submits that if-O. XXXIV does not apply 
to mortgages of movable property, the 
English practice of ascerlaining the rights 
of the parties by one order where there 
are several mortgages should be applied. 
I agree with Mr. Ooltman that the effect 
of the explanation to O. II, r, 2, of the 
Oivil Procedure Oode, is not to extinguish 
the charge of defendant No. 6, I think 
that it merely prevents him from exercis- 


ing in a court of law any right to relief 


under that charge. Mr. Ooltman says that 
O. II, r. 2, is inapplicable to the position 
of defendant No.6 inthe present suit þe- 
cause he has not himself brought a suit but 
is before the court as a defendant. It 
seems to me, however, that, when it was 
brought tọ the notice of the court in 
evidence, as it was in the present case, 
that defendant No, 6 brought a suramary 
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suit and recovered a decree, it was then. 
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the daty of the court to ascertain. . whe-" 


ther defendant No. 6 had reservéd hia 


rights to ask acouri“of law subsequently. - 


to enforce his mortgage. It is plain that 
he did not ark the court to réserve him 


any such tight, That being. so, -in-my: -. 


opinion, having regard to ‘thezexplanation. |. 
to O. II, r. 2, and. the provisions of" that. 


Order the court “ought not tò. allow-defend- 
ant No. 6 to obtain ‘as a. defendant any 
relief which he would. not.“have been 


entitled to obtain as: a plaintiffs -Accord- _ 
ingly, I think that the rights of defends: 


ant No. 6 must be restricted to a: right 
to redeem the plaintiffs’ mortgage and 
a right to receive the balgnce of. the 
proceeds of sale resulting from the. sale 
of the property should thé plaintiffs’ mort- 


gage not be redeemed. I agree that the 


dercee must be modified in‘the manner 
indicated by the learned-Obief Justice. 
N./. Decree modified: -, 


—— 


NAGPUR JUDICIAL COMMIS- 
SIONER’S. COURT.. ` 
Second Oivil Appeal No. 241 
of 1930. 

October 31, 1932; 

GRILLE, A. J. O. 
PANNA LAL JADAM— 
DEFBNDANT— APPELLANT 


1ersus 
Pandit NARAYAN RAO AND ANOTREB— 
PLAINTIFF8— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 100— 
Charge—Transfer of property without notice— 
Effect—Instrument creating charge—Registration 
whether amounts to notice. f i 

A charge created by act of parties cannot be enfor- 
ced against the property in the hands of a person to 
whom it has been transferred for consideration and 
without notice of the charge, [p. 377, col. 1. i 

A document creating a charge need not be regis- 
tered and hence its registration by itself amount to 
create a notice. |p. 377, col. 2.] f 

Second Oivil Appeal against the decree 
of the District Judge Hoshangabad, in 
Oivil Appeal No, 131 of 192 1, dated the 23rd 
December, 1929, arising out of Civil Suit 
No. 43 1927, inthe Court of the Sub-Judge, 
Second Olass, Hoshangabad, dated the 16th 
March, 1929. ro 

Judgment.—The plaintif sued 
defendants Bulla and Panna Lal on the 
basis ofa document (Ex, P.1) which has 
been described as a mortgage-deed but 
which as a matter of fact evidences 
nothing more than a charge as has been 
found in both the lower Oourts, Defen- 


the, 


i 


“1983 
A “dant No. 2in the year 1922 purchased the 
“absolute occupancy field in respect of 
'-whiċh the charge was made at an auction 
` ig execution of a; decree obtained by his 
brother Hirde against defendant No. 1 in 
the yéar 1918, The: charge was created in 
the year 1921. The trial Oourt held that 
Panna Lal had obtained-the property with- 
oùt notice of the charge and consequently 
passed a simple money decree in the plain- 
tift's favour ‘against. defendant No. 1 only. 


The District Judge- considered that Panna, copi 6 
Lal had; notice of the charge and passed~.-conflicting decisi 


~. a preliminary decree for sale of the pro: 


` -perty . which was aubject to the charge. 
.He also considered that there was author- 
ity: for the proposition that an auction 
purchaser takes property subject to charges 
_ 88 well as mortgages even though there 
“has been no notice of the charge but itis 
not clear that he based his finding on this 
view. In secondappeal by Panna Lal it is 
contended that the view that an auction 
purchaser: takes property subject to a 
charge even though he had no notice of 
the same, is erroneous, and also that the 
‘finding that Panna Lsl did have notice of 
the charge is entirely without basis, 

Before the amendment of the Transfer of 
Property Act by. Act XX of 1929 there was 
8 certain divergence of opinion among the 
High Oourts in India as to whether a 
transferee without notice of the charge 
took property subject to the charge or no, 
theftrial Court taking the view which has 
prevailed in the Oalcutta High Court and 
the Appellate Oourt that prevailing in the 
Madras High Court, and it is contended, 
in Allahabad. The ruling cited Mahadeo 
Prasad v, Anandi Lal (1), appears to go no 
further than questioning the broad propo- 
sition of law, which had already been 
done in Maina v., Bachchi (2), that in all 
cases where by actof parties or operation 

` of law, immovable property of one person 
is made security for payment of money to 
another and the transaction does not 
amount to a mortgage, the security will not 
be enforcedeven against such transferees, 
butit does admit that there may be cases 
in which a mere equitable claim will aot be 
enforced against bona fide transferees for 
value without notice. The actual decision 
turned on the question of notice and not 
on the question of tho liability of a trang. 
feree without notice. The document in 
the suit and in.appeal under consideration 

(1) 92 Ind. Cas. 348; 47 A. 90; 22 A. LJ, 887; L. R. 
5 A. 749 Oiv; A. I. R.1925 All, 60. ; 

(2) 28 A, 655; A, W N, 1906, 165; 3 A, Ln J, 551, 
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creates a charge on the land in respect of a 
debt not having any connection with it, 
and is no more than an equitable lien. It 
must also be noticed that all the decisions 
which have been quoted before me date 
from before the coming into force of Act XX 
of 1929 -amending the Transfer of Property 
Actand thejudgment of. the lower Appel- 
late Court is -also written before that 
amendment. : By the amending Act a 
proviso was added tos. 100 of the Transfer 
‘of Property’ Act which sets at- rest the 
ons on the question and 


states that:— ; DAN 
“Saye as otherwise expressly provided by any law 
for the time being in-force, no charge shall be 
enforced against any property in the hands of a per- 
son to whom such “property has been transferred for 
consideration and without notice of the charge.” 
Tos question before me, therefore, resol- 
ves itself into the consideration whether 


Pannalal did have notice -oi-the, charge or 


no. 

The finding inthe lower Appellate Court 
that he did have notice of the charge is one 
of fact and cannot be disturbed unless it is 
shown that there was no basis for that 
finding. The trial Court found that the 
plaintifi's evidence to show by the testi- 
mony of Balla himself who has lost all in- 
terest in the property for some years that 
Pannalal did have notice has entirely 
broken down, and that Pannalal’s own sta- 
tement in the witness-box that he had no 
notice musi be accapted as correct, It 
must be remembered that Pannalal had to 
prove a negative proposition, a matter of 
difficulty. I reproduce the reason of the 
learned District Judge : 

“Respondent Pannalal stated as follows s—Bulla 
and I live next door.’ “The proclamation of sale wag 
duly made. A man of ordinary prudence would like 
to know what exactly he was likely to get if he wera 
to purchase property and itis manifest that facilities 
did exist in the present case for the auction purchaser 
to ascertain facts regarding the nature and extent of 
the interest which Bulla had in the property of 
which the sale was proclaimed. Under the ‘circum- 
stances I should be reluctant to accept the bald 
statement of the auction purchaser to the effect that 
he was not aware of the existence of the charge as no 
inquiry was made by him regarding the nature or the 
extent of the interest of Bulla in the property. The 
proclamation was likely to be an important event in 
the village and Pannalal was likely to have a fair 
idea of the financial position of his neighbour Bulla 
and ofthe extent of his interest in the property. 
Pannalal made no effort to show that there were 
particular reasons which were such as to keep him 
ignorant of facts which might well have been 
matters of common knowledge in the village,” 


The document creating the charge was 
registered although registration of such a 
document is not ‘required by law. [tg 
registration, therefore, cannot by itself 
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create a notice. The learned Judge's 
reasoning appears to be based entirely on 
assumptions, and the fact that the plaintiff 
has called evidence which has been very 
properly discredited in the trial Court as to 
Pannalal’s knowledge has been ignored; 
nothing has really been advanced at any 
time to show why. Pannalal must be pre- 
sumed to have had: notice.of this particular 
charge. The finding that he did have 
notice appears to me to be without any 
legal basis and must be set aside. 

The result is that the appeal succeeds 
and the decree-of the trial Court is restored. 
The respondent will’ pay the costs of the 
appellant throaghout. 

N /4. , Pree we 


re 


Appéal allowed. 


—— 


g BOMBAY’ HIGH COURT. 
Civil Revision Application No 425 
7 ofly3lL 
September 5, 1932. 
Murray AND NaNavaTI, Jd. 
JAGMOHAN SURAJMAL MARWADI— 
APPLIOANT 


versus 
VENKATESH GOPAL RANADE— 
OPPONENT 

Bombay City Municipalities Act (XVIII of 1926), 
8. 15—Election petition—Judge, whether court or 
persona designata—FRevision to High Court, compet- 
ency of—Civil Procedure Code (Act V of 1908), s. 
115. 

A Judge acting under s. 15, Bombay City Muni- 
cipalities Act, does not do so inthe exercise of his 
ordinary Civil jurisdiction but as a persona designata 
and hence an order passed by a Judge insuch 
capacity cannot be revised bythe High Court under 
s. 115, Civil Procedure Code. Balaji Sakharam v. 
Mervanji Nowroji (1) and Gangadhar Baburao v. 
Hubli Municipality (2), followed. 


Oivil Revision Application for reversal 
of the order passed by the District Judge, 
Bijapur. in Miscellaneous Applications Nos. 
25 and 26 of 1931. N 

Messrs. W. B. Pradhan and Ramnath 
Shivlal, for the Applicant. 

Mr. G. P, Madbhavi, for the Oppcnent. 

Murphy, d.—This is an application 
made under e. 115 of the Civil Procedure 
Code, against the decision of the District 
Judge of Bijapur, in the matter of an elec- 
tion petition, challenging the validity of 
the. electicn of a candidate for Ward II of 
the -City Municipality of B-japur. The 
proceedings were held and a decision made 
undere. t5 of the Bombay City Municipali- 
ties Act of 1925. 

A prelimicary objection is taken that no 


recourse can be. had to this court, since- 
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unders, 15 the District Judge was acting 
not as acourt but as a persona designata 
and that we have therefore no jurisdiction. 
If this is so, then, L think; on the authority 
of the case of Balaji Sakharam v. Merwanjt 
Nowroji(1) and Gangadhar v. Baburao Hubli 
Municipality (2) the application for revision 
does not lie. ae i 

Mr. Pradhan’s contention is thatthe law 
was changed in consequence of the decisions. 


_I have quoted above, and he relies on thè 


case of Municipality. of Sholapur v. 
Tuljaram Krishnasa Chana (3), in which it 
was held bya Division Bench of this Court, 
that an application lay under s. 198, sub- 
es. (2), (3), (4) and (5) of the same Act. 

hose provisions relate to compensation’ 
for land acquired, and are in the nature of 
arbitration proceedings and self-contained. 
Mr. Pradhan also relies on the case. of 
Parthasaradhi Naidu v. Koteswara, -Rao 
(4), where it was held by the Madras. High 
Court that revision of certain orders passed: 
under the Taluka Local Boards Act in that 
province lay to the Court. 

We, are, however, now concerned with a. 
15 of the Act of 1925. QOomparing 
that section with the corresponding 6. 
22 of the Act of 1901, we find that there 
was an amendment but the amendment 
was the substitution of the words “District 
Court” for those of “District Judge” in the 
Actot 1201. The difficulty, in fact, had 
been in the case dealt with by Sir Norman 
Macleod in Gangadhar Baburao v. Hubli 
Municipality (2) that tbe ap; lication had 
been presented to the clark of the court 
and not to the District Judge personally, 
and this was clearly the difficalty sought 
to be got over by the change. Sub-s. (2), 
however, is substantially what it was in the 
Act preceding the present one, and that 
is what we have to interpret. Under s, 19 
an application has to be made to the Dis- 
trict Court under sub-e. (1) and an enquiry 
has then tobe held by the Distric; Judge or 
Assistant Judge specially empowered under 
sub-s. (2) by Government. The same sub- 
section then goes on further to empower the 
specially empowered Judge tosummon and 
enforce the attendance of witnesses and 
compel them to give evidence as if he were 
a Oivil Court, and he may also direct by 

(1) 21 B. 279. 

(2) 94 Ind. Cas. 660; 28 Bom L.R.519; 50B. 357; 
A. I. R. 1926 Bom. 344. 


(3) 134 Ind. Qas. 1240; 33 Bom. L. R. 1067; 55 B. 
544; A. I, R. 1931 Bom. 582; Ind, Rul. (1932) Bom. 24 
2). 
: (4) 78 Ind. Cas. 98; 47 M. 369; 46 M. L, J. 201; 
19 L. W.402; (1924) M. W. N.272; A. L R. 1024 
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whom the whole or any part of the costs of 
such enquiry shall be paid; and such costs 
shall be recoverable asif they had been 
awarded in a suit under the Oode of Civil 
Procedure and that the decision or order 
shall be conclusive. ` 

It seems to me that a clearer case of a 
persona. designata is hard to frame, It is 
not the District Court, but one of its officers 
who has to be specifically designated, Such 
officer does not exercise his ordinary 
powers in summoning and enforcing the 
attendance of witnesses, but those specially 
conferred upon him by the section. Further 
costs are not recoverable under the ordin- 
ary powers of the District Oourt, but 
recoverable as if they had been awarded in 
the case oft the exercise of its original 
jurisdiction. In these circumstances, it 
seems clearly to have been the intention of 
the Legislature to provide for these applica- 
tions being heard by one of the officers 
constituting the District Court, notin the 
exercise of his ordinary Civil Jurisdiction, 
but in special circumstances, which are 
consistent only with his being a persona 
designata for the purposes of this section of 
the Act. 

I, therefore, think that we have no juris- 
diction to entertain the application and that 
the Rule must be discharged with coste. 

Nanavati, J —I agree. 

N./A, Rule discharged, 


— a 


SIND JUDICIAL COMMIS- 
. SIONER'S COURT. 
Revision Applicatioa No. 4 of 1931. 
March 8, 1932, 
Ferrers, J. O. AND Aston, A. J. O. 
OHADUMAL anpb ANOTAE2— APPLICANTS 
. VETSUS 
Shrimatt TEJULBAL AND oTABgs— 
OPPONENTS 

Civil Procedure Code (Act V of 1908), s3.115— 
Order refusing leave to sueas pauper—Whether an 
interlocutory order—Revision, if competent—Revision 
—Interference—Question of jurisdiction. 

An order refusing leave to sue as pauper is not an 
interlocutory order but a ‘case decided’ and as such 
falls within the revisional powers of the High Oourt 
under s, 115, Oivil Procedure Code, although an 
order granting leave to sue is aninterlocutory order 
being a step towards a final adjudication, 
Shudabus v. Panjo (1), Muhammad Ayab v. Muham- 
mad Mahmud (2), Shankar Ban v. Ram Dei (3) aod 
Baba Sah v. Purshothama Sah (4), relied on. 'p 380, 
col, 2. 

Section 115, Civil Procedure Code, is not directed 
against conclusions of law and fact in which the 
question of jurisdiction is not involved, but applies 
to jurisdiction alone, the irregular exercise or non- 
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exercise of it, or the illegal assumption of if 
G. P. Gunnis v, Amanmal (6) and Balkrishna Udayar 
13 Vasudeva Ayyar (7), relied on. [p, 381, col. 
1. 

Application to revise an order of the First 
Olass Subordinate Judge, Shikarpur. 

Mr. Choithram Dewandas, for the Applic- ` 
ants. 

Messrs. F'atehchand Assudomal and Tolas- 
ing K. Advani, for the Opponents. 

Ferrers, J. C.—The facts out of which 
this application arises are these :— - 

5 or 6 years agoa man called Khemomal 
died leaving property. This property 
another man called Assanmal desired to 
secure for hig son. He put forward the 
claim that Khemo during his life-time 
had taken his-son in adoption, Litigation 
followed, The dispute was referred to 
arbitration, An award was. given that no 
such adoption had ever been made, The 
child's friends were not. willing to let the 
matter rest there. Assanmal the natural 
father has retired from the guardianship 
in favour of Seomal another auxiliary who 
had already spent freely on the former 
suit. Seomal now comes forward as next 
friend to agitate the infants claim the 
second time. 

His first step is to ask leave to sue as 
pauper. The Judge has refused leave, 
Against such a refusal no appeal lies, 
Seomal hae, therefore, come to us with 
a request that we should use the powers 
vested by a. 1:5, call for the case and 
make such order as we think fit, To this 
request a preliminary objection has been 
taken, It is contented that it is notopen 
to us to do what we are to do beause 
there is not here any “vase which has 
been decided by any Subordinate Court.” 

We are bound by the Full Bonch deci. 
sion in Khudabux v Panjo (1). This court 
has formally renounced the power to 
interfere in revision with an interlocutory 
order even in exceptional circumstances, 
By this decision the question for us now 
to decide is reduced to this:— 

Is an order refusing leave ti sue as a 
pauper an interlocutory order within the 
meaning of the decision in Khudabuz v. 
Panjo (1)? 

It is agreed that an order is interlocu- 
tory if it is nothing more than a step 
towards attaining a final adjudication. By 
oze side it is argued that an application 
to sue as pauper is nothing more than 
oze such step, By the other side it is 


(1) 127 Ind. Oas. 673; 24 S. L. R. 277;A.I. R. 
1930 Sind 265; Ind. Rul, (1930) Sind 289 (F. B.). 
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answered that an order refusing such an 
application is” nevertheless | a “case decid- 
Baya :— 

My case is that I am entitled to sue 
asa pauper. This is a question which 
can be detached from any other averments 
whith the pleadings may contain. It has 
been so detached and separately decided. 
That decision decides my case. It so 
happens that it decides my suit also. 
My case is true. I have not the money 
to pay court-fees. My suit is also a good 
suit. But my suit and my case are not 
identical. Nevertheless this decision 
decides both my suit, which ia for Khemo’s 
“estate and my case, which is that I am 
a pauper. An appeal I cannot bring, but 
in revision I can come to this court; and 
here I am.. 

In the present case (and it will be 
observed that it is scarcely possible to 
avoid giving this piece of business the 
name which decides the whole controversy) 
the averments made may be true or they 
may be falso, But cases must sometimes 
occur in*which such averments as these 
would be true. Power to deal with such 
a case the law, as we understand it, has 
conferred on us; and that power we do 
not propose to disavow. The Legislature 
has elected to use a very vague word, 
and that word it has advisedly left undefin- 
ed. It has been said that to extend the 
limits of his jurisdiction is the part of 
a good Judge. To effect any such rectifica- 
tion of frontier is not our ambition. But 
we think it our duty effectively to occupy 
that territory which the Legislature has 
assigned to our control. We draw a dis- 
tinction between an order granting leave 
to sue and anorder by which such leave 
is refused. The first may be called an 
interlocutory order; it is a step towards 
a fiaal adjudication. The second is a 
“case decided.” It falls within the scope 
of our revisionsal powers under s, 115. 

In the position which we thus take up 
we are fortified by the authority of the 
decision given by the High Court at 
Allahabad in Muhammad Ayab v. Muham- 
mad Mahmud (2). 

We are aware that the distinction there 
made by Mr. Justica Chamier between 
the granting ofa petition and the refusal 
of it, was by Mr. Justice Walshin Shankar 
Ban v. Ram Dei (8) discarded as too 

(2) 6 Ind. Cas, 831; 32 A.623; 7A.L. J 7 


* (3) 94 Ind. ‘Cas. 484; 48 A. 493; 24 A. iJ $557; A. 
I. He 1926 All, 446, 
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subtle. To us, hcwever, the distinction 
between Yes and No does not appear to 
be too subtle for acourt to comprehend: 
end act upon: and we are of opinion that 
there is both a clear distinction between 
the two decisions and a well marked. 
difference in the ensuing consequences. 

The High Oourt at Madras’ has gone 
further still, That court has decided, that 
an order of this kind is not interlocutory, 
whether the prayer be granted or refused: 
Baba Sah v. Purushothama Sah (4), This 
is to go further than the facts now under 
consideration require us to follow. We do- 
however, hold, that an order refusing 
leave to suein forma pauperis is a case. 
decided, From such an order there'is no 
appeal. The party has no’ alternative 
remedy by way of suit or otherwise. If 
bis case is true, he has ex hypothesi no 
means of bringing a suit in the ordinary 
form. Thera can be no opportunity of 
making the refusal a ground of ` appeal 
from a final decree in the suit which the 
aggrieved party can never institute, The 
wrong, if a wrong should happen to be 
done, is without a remedy, unless it be by: 
revision under s, 115. 

Such a remedy we hold that there is; 
and we disallow the preliminary objection 
accordingly. 

(After deciding the preliminary point, 
as above the following judgment on 
the merits was delivered :—) 

Aston, A. d. ©. —This is an application 
for revision of the order of the learned 
First Class Sub-Judge, Shikarpur, dismiss- 
ing an application for leave to sue in forma 
pauperis, 

In his order the learned Judge pointed 
out that in the suit which the next friend 
of the minor wished to institute, the 
question involved was whether the minor 
plaintifi was the validly adopted son of 
one Khemomal. He further pointed out 
that the point esssntially for his determina- 
tion was whether the minor hid property 
sufficient to defray the court-fee stamp 
which had to be paid. ` 

On behalf of the alleged pauper Seomal 
the next friend gavə evidence to the effect 
that hë and’ Ohuhar” and the natural 
father of the minor had alréady paid 
costs’ of the litigation amouating to 
Rs. 800 or 00. The learned Judge ‘in his 
order also mentioned tliat Ohuhar admitted 
being indebted to Khemomal to the 

(4) 85 Ind Cas. AL, 48 M. 700; 20 L. W. 815; 35 
re T. 136; 47 M, L, J, 932; A, I. R, 1925 Mad. 
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extent of Rs. 600201 Rs. 700 and it was not 
understood why Chuhar did not pay the 
amount and let the litigation be financed 
therefrom. He came to the opinion that 
the procedure in putting forward Seomal 
as the next friend of the minor was not 
bona fide, The minor was living under 
the care and the guardianship of the 
natural father Assan and the object of 
making Seomal next friend was in order 
that the litigation might be revived. The 
natural father had taken proceedings to 
enforce the rights of the minor; the 
dispute had been referred to arbitration 
and the arbitrator had decided in his 
award that the minor was not the adopted 
son of Khefhomal, The claim made on 
behalf of the minor before the Rsvenue 
authorities to have the minor's claim 
recognised and his name entered on the 
record by mutation had also been dic- 
allowed. 

Taking all the circumstances the learned 
Judge disbelieved the evidencs of Seomal 
and dismissed the application, It is 
pointed out on behalf of the respondents 
that the natural father of the minor was 
a proper guardian and had power to enter 
into a compromise on behalf of his son, 
Nirvanaya v. Nirvanaya (5), 

The applicant relies on certain rulings 
cf the Calcutta and Patna High Oourts. 
It is contended that the learned Judge 
had no power under the Indien Law to 

- consider the means of the next friend of 
the minor. That is a rule of practice 
followed in the English Law but it has no 
application to India. 

It is then contended that the learned 
Judge acted with material irregularity in 
taking into consideration a debt alleged 
to be due to Khemomal. Respondents, 
however, draw attention to a ruling of a 
Fall Bench of this court in G. P. Gunnis 
v..Amanmal (6) where it was laid down 
following a ruling of the Privy Oouncil 
in Balkrishna Udayar v, Vasudera Ayyar 
(7) that s. 115 of the Oivil Procedure Oode 
is not directed against the conclusions of 
law and fact in which the question of 
jurisdiction is not involved, It applies 
to’ jurisdiction alone, the irregular exercise 
or non-exercise of it, or the illegal 
acsumption of it, 

(5) 9 B. 265. 

(6) 83 Ind. Cas. 353; 178. L. R. 133. 

(7) 40 Ind. Oas. 650; 40 M. 793 at p. 799; 15 A. L. 
J. 645; 2P. L. W.101; 33M. L. J. 69; 260. L.J. 
143; 19 Bom, L. R, 715; (1917) M. W. N. 628; 6 L. W. 


50); 22 0, W. N. 50; 11 B L.T. 48; 441, 
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The learned Judge had jurisdiction to 
consider the pauper application on the 
merits. He disbelieved the evidence of 
Seomal that the minor was a pauper and 
j There was 
evidence on the record on which the learned 
Judge could rely and the fact that he 
placed reliance on certain evidence which 
the ‘applicant contends was not evidence 
relevant toa pauper prcc2eding was not 
an irregularity affecting his jurisdiction. 

Taking all the circumstances into cor- 
sideration I am of opinion that this is 
not a matter in which revision lies under 
s. 115, Oivil Prccedure Oode. We would, 
therefore, dismiss the application with 
costs. Separate eet of costs to be taxed, 

N/a, Application dismissed, 
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BEAUMONT, O, J. AND BLiOKWELL, J. 
TEJU KAYA & O0o.—PLAINTIFF5— 

APPELLANTS ; 
Versus 
GANGJI NENSEY & 0Oo0.—Darenpantrs— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 55—Agreement to 
sell leasehold property—Consent of lessor to be 
obtained before transfer—Vendor not obtaining con- 
sent—Vendor, tf can claim specific performance— 
Purchaser taking possession -Notice to complete con- 
tract—Time, if of the essence of the contract— 
English and Indian Law. 

The lease of a godown from the Bombay Port 
Trust for a term of 25 years from December 25th 
1915, contained a covenant against assigning the 
demised premises without the consent in writing of 
the trustees of the Port Trust. The defendants in 
1924 agreed to sell to the -plaintiffs this leasehold 
property for Rs. 39,000. ‘The plaintifis were given 
possession either on the date of the contract or 
soon after. The contract contained a clause that 
the pucca documents were to be got registered in 
favour of plaintiffs within six months from the 
date of the contract. The plaintifis in 1925 attempt- 
ed to obtain the consent of the Port Trust to the 
transfer, but they were asked to obtain letters of 
administration to the estate of one of the defend- 
ants who had died. They could not persuade the 
heirs of the deceased defendant to obtain letters 
of administration and on July 21, 1925, the plaintiffs 
called on thexdefendants to obtain the required 
letters of administygyion and alsothe consent of 
the Port Trust and miade time the essence of the 
contract. As a result of non-compliance the plaint- 
iffs cancelled the contract on August 26, 1925. 
Meanwhile after having obtained the Letters of 
Administration, the defendants wrote to the plaintiffa 
saying they were ready and willing to complete the 
contract, On January 22, 1926, plaintiffs sued to 
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recover the purchase money Rs. 30,000 from defend- 
ants, The defendants while contending that plaintifis 
were not entitled to it, set up a counter-claim for 
the specific performance of the contract: 

Held, (1) that at the date of the contract the 
whole of the purchase money was paid and posses- 
sion was given and that it really made very little 
difference to the purchasers whether the matter was 
completed by a formal assignment within six 
months as provided by the contract, or within any 
reasonable time thereafter, and hence time was not 
of the essence of the contract; [p. 383, eol. 2.] 

(2) that by July 21 there had been no unreason- 
able delay on the part of the vendors, and the 
purchasers were not justified in serving a notice 

_making time of the ‘essence of the contract; [ibid. 
. (3) that defendants were not entitled to an order 
: for specific performance as they had net obtained 
-the' consent of the Bombay Port Trust for the 
‘transfer on the date when they set up the counter 
_ claim; [p. 384, col. 1.] 
z> (4) that the vendors (defendants) having failed 
‘, to prove that they were entitled to specific per- 
> formance .had no answer to the plaintiffs’ claim 
for the return of the money. Stickney v. Keeble 
(2) and Jamshed Khodaram v. Burjorji Dhunjibhai 
(3), applied. 

The rules laid down in s. 55 of the Oontract 
Act do not vary from the English rules, and that 
the section lays down no principle which differs 
from those which obtain under thelawof England as 
regards contracts to sell land. 


Mr. N,P. Engineer (with him Sir Jamshed 
Kanga, Advocate General and Mr. M. C. 
Chagla), for the Appellants. 

~ . Mr. F. J. Coltman (with him Mr. C. K. 
> Dophtary), for the Respondents, 
< Beaumont, C. J.—This is an appeal 
froma decision of Mr. Justice Mirza. The 
| suit is a suit‘by the purchasers of immov- 
‘able’ property claiming to recover the pur- 
_chase-money' ‘which they paid under the 
*eontratt;son the ground that the vendors 
did not’ complete the contract within due 
time. The contract is dated November 1, 
1924, (Ex. B) The vendors are a firm 
called Gangji Nensey & Oo., which was ap- 
parently a partnership in which there wore 
- two partners, and one of them the defend- 
ant Premji Bhojpal and the other Passu 
Nensey. Under the contract, which is 
Ex. B, the vendors agreed to sell to the 
purchasers certain leasehold property being 
a godown of the Port Trust, the purchase 
money being Re. 30,000, and the contract 
shows tbat the whole cf the purchase money 
was paid on the date of the contract and 
the purchasers were to be given possession. 
Then the contract says:— 
“As regards the pucca documents we are to get 


the.same registered, ete., in your favour within six 
months from this date.” 


The purchasers were in fact given posses- 
sion either atthe date of the contract or 
soon after. The property which was the 
subject-matter of the contract was a Jease of 
this godown from the Port Trust for a term 
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of twenty-five years from December 25, 
1915, end the lease contained a covenant 
against assigning the demised premises 
without tte consent in writing of the 
trustees of the Port Trust. Under the con- 
tract it is, in my opinion, clear that the 
vendors were liable to obtain the consent of 
the landlords to the assignment there 
being nothing in the contract to alter the 
general law on that subject. Bat it appears 
that ‘by arrangement betweea the parties 
the puichasers did in fact attempt to get 
the consent of the lessora to the proposed 
assignment. There is nothing in the evi- 
cerce to suggest that they released the 
vendors from their obligation under the 
contract to get that consent; they only 
arranged as a matter of convenience to 
themselves to endeavour to get the consent. 
In pursuance of the arrangement the pur- 
chasers entered into correspondence with 
the trustees of the Port Trust on March 
, 1925, and eventually by a letter of April 
7, 1925, the trustees of the Port Trust took 
the point that, as one of the vendors, viZ., 
Passu Nensey, had died on January 20, 
1925, it would be necessary for represents- 
tion to his estate to be taken out, and for 
his personal representative to join in the 
assignment. That contention of the Port 
Trust may have been justified having re- 
gard to the provisions of s. 45 of the Trans- 
fer of Property Act. At any rate, whether 
rightly or wrongly, the trustees of the Port 
Trust did raise the objection that the re- 
presentative of Passu Nensey must join in 
the assignment. After that requisition had 
been made, the purchasers referred the 
matter to the vendors, and told them that 
they must arrange for representation to be 
taken out to Passu Nensey's estate. That 
was done admittedly about the middle of 
April, and it seems to me impossible to say 
that the vendors had been guilty of any 
improper delay up to that time, because 
the purchasers had themselves chosen to 
take the matter out of the hands of the 
vendors, After receiving this request to 
arrange to take out representation to Passu 
Nensey’s estate, the veadors did not question 
their obligation to comply with it, and 
and according to the evidence of the de- 
fendant Premji Bhojpal he communicated 
with the widow of Passu Nensey, who was 
residing in Outch. He tried to get her to 
take out Letters of Adrainistration to her de- 
ceased husband's estate, but she refused, 
though she eventually agreed that Premji 
Bhojpal as a creditor should himself apply 
for Letters of Administration, On June 74, 


1983 


the vendors by a letter informed the pur- 
chasers that the draft of a petition for 
Letters of Administration had been prepared 
and would be declared in a day or two, 
It is, I think, not possible to cay that down 
to that date there had been any unreason- 
-able delay on the vendor's part. They had 
taken about two months in which to com- 
municate with the widow and ascertain 
that she refused herself to act and to get 
her permission for one of the creditors to 
act, and seeing that she was residing in 
Outch, I ‘do not think two months’ delay 
can be ssid to have been unresscnable. 
On July 21, the purchasers wrote to the 
vendors eaying that:— 

“unless within one month from the date hereof, time 
being hereby made of the essence of the contract, 
your client do everything needful to obtain Letters 
of Administration and the sanction of the Port Trust 
to the sale and otherwise carry out the agreement 
and complete the sale our client will without any 
further intimation cancel the contract and will file 


a suit to recover from your clients the sum of 
Rs, 30,000.” 


And on August £6, the purchasers gave 
notice cancelling the contract. On Decem- 
ber7 the vendors gave to the purchasers 
notice that they were ready and willing to 
complete the contrect and offered to get the 
sanciion of the Port Trust to the assign- 
ment, Letters of Administration to Passu 
Nensey’s estate having by then been ob- 
tained by the defendant Premji Bhojpal. 
The first question which we have to de- 
termine is whether time was of the essence 
of this contract. If it was not, then we 
have to consider whether the vendors had 
been guilty of unreasonable delay by July, 
21. If they had, then we have to consider 
further whether the purchasers’ notice 
given on that day was a reasonable notice. 
With regard to the firat point as to whether 
time was of the eesence of the contract, it 
is not expreseed to be so in the contract, 
but Mr. Engineer on behalf of the appellant 
has contended that we should treat time as 
of the essence having regard to the nature of 
the property agreed to be sold, No doubt 
the nature of the property is one of the 
matters which has to be taken into consi- 
deration in determining whether time 
should be treated as of the essence of the 
contract. In the case of asale of certain 
properties, as for instance a reversion or a 
business, it is established that, in the 
absence of anything to the contrary in the 
contract, time is deemed to be of the es- 
sence of the contract, Bui in my opinion, 
that rule does not apply to the sale of lease- 
holds, although undoubtedly the fact that 
the property is leasehold with a compara- 
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tively short term to run is a matter to take 
into consideration in determining whether 
time was originally intended to be of the 
essence of the contract, and if it was not 
in determining the amouat of delay which 
it may ba right to allow in carrying out 
the contract. Here it is very important to 
observe that at the date of the contract the 
whole of the purchase money was paid and 
possession was given, and it appears to me 
therefore that it really made very little 
difference to tne purehasara whether the 
matter was completed by a formal assigne 
ment within six months as provided by the 
contract, or within any reasonable time 
thereafter. The matter would only become 
one of urgency if the purchasers desired to 
dispose of the propsrty and to show a good 
title, and there is no evidencs that the 
purchasers desired to dispose of the prop- 
erty, I think, therefore, that time in this 
case was not of the essence of the contract. 

Upon the ‘second question I have already 
said that in my judgment the vendors wera 
not guilty of any unreasonable delay in car: 
rying out the contract, at any rate by June 
21. They had informed the purchasers on 
that date that the application for Letters of 
Administration to the estate of Paseu Nen- 
sey was going through, and the delay after 
that was as such was inevitablein obtaining 
a grant of Letters of Administration. In my 
view by July 21 there had been no unreasor- 
able delay on the part of the vendors, and 
the purchasers were not justifiad in serving 
a notice making time of the essence of the 
contract, and if taat is so, it is not neces- 
sary to consider whether thé notice served 
was reasonable, Bat I may say that, hav- 
ing regard to the fact that time was neces- 
sarily required to take out Letters of Admi- 
nistration, and to the further fact that there 
is no evidence that it made any substanial 
difference to the purchasers whether their 
title was completed promptly or not, I 
think that a month's notice was unreason- 
ably short, 


So far, therefore, I agree with the 
learned Judge in thinking that time was 
not originally of the essence, and that the 
purchasers had not effectively made 
it of the essence at the date 
when they filed this suit, which was Janu- 
ary 22, 1926. But at that point it seems to 
me considerable difficulty arises, The 
defendants on April 26, 1926, put ina 
counter-claim asking for specific perform- 
ance, and the learned Judge gave them a 
decree on that couni«r-claim. In my 
opinion, that portion of the decree wag 
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wrong, and the vendors were not entitled to 
ap crder for specific performance. In order 
to entitle themselves to an order for specific 
performance, it was, I think, necessary for 
the vendors to averand prove that at the 
dats when they raised their claim for 
specific performance they were in a position, 
that is to say, were ready and willing, to 
carry out their part of the contract. In the 
written etatement which is repeated in the 
counter-claim the defendants say in para, 


“These defendants submit that the transaction was 
“46 all intentsand purposes a complete sale and the 
«defendants had only to sign a formal purchase 
‘doéument when tendered and admit execution thereof 
before the Sub-Registrar soon thereafter. These 
defendants say that the plaintifis had undertaken to 
do the needful inthe matter and to obtain the neces- 
sary consent of the lessorsand to get the draft lease 
approved by them.” 

It is true that in para. 12 the defendants 
say that they are. and always have been 
ready and willing to perform their part of 
the contract, but it seems to me that, 
reading their written statement as a whole, 
they have stated that they regard the obtain- 
ing of the consent of the lessors as part of 
the plaintiffs’ part of the contract, and not 
their own part. ThereinI think they were 
wrong. It follows that we have not got any 
‘allegation by the vendors that they were 
ready and willing to do that which we hold 
‘that they. were bound to do under the 
-contract, that is, to obtain the consent of the 
lessors, Notonly do the defendants not 
Byer that they had obtained the consent, or 
were in 8 position to obtain the consent, of 
the lessore, but in point of fact no evidence 
whatever was given that such consent has 
beor obtained,and indeed I gather that in 
fact the consent has not been obtained. It 
seems to me, therefore, that the defendants 
are not entitied to an order for specific per- 
rmance. 
ý Mr. Coltman hascontended that he is so 
entitled on two grounds. In the first place, 
he says thatif the defendants failed to 
obtain the consent of the lessors to the 
assignment, their failare was dueto the 


fault of the plaintiffe, because he says the. 


plaintiffs have retained the original lease 
and the draft sssignment which they got 
back from the Port Trust authorities, No 
such allegation ie made in the written state- 
‘ment which, as I have said, claims thai it 
was the plaintiffs’ duty to get the consent, 
and does not suggest that they preven'ed 
the defendants from getting such consent. 
. But in any case the allegationis not, in my 
opinion,. proved. So far as the original 
ease is concerned, I understand that the 
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plaintiffs have in fact retained it, but they 
have rever been asked to return it, probably 
because the defendants were afraid of such 
request being interpreted as acquiescence 
on their part in the plaintiffs’ claim to 
repudiate the contract. Itis obvious that 
the plaintiffs, on repudiating the contract, 
could not have objected to return the lease 
had they been asked to doso. 

Wich regard to the draft assignment, it 
is true thatin their letter of November 5, 
1925, the defendants’ solicitors say:— 


“We are now instructed to request you to forward 
the said draft tothe Port Trust authorities after 


- making the necessary amendment therein and obtain 


their necessary approval and sanction;” 
and that request does not appear to have 
been complied with. ButIcanhot see that 
there was any particular virtue in the draft 
assignment which had already been sent to 
the Port Trust authorities and returned, 
In any eventit would require substaniial 
amendment by edding the representatives 
of Pasau Nensey, and I have no doubt 
whatever that if the vendors had sent to the 
Port Trust authorities the osiginal lease, 
after obtaining it back from the purchasers 
together with a proper draft sssignment, 
the authorities would have ssid whether or 
not they were prepared to consent tothe 
assignment. 

Then the second point taken by Mr. 
Ooltman is that in view of the repudiation 
of the contract by the plaintiffs, the time 
to obtain the license had not arrived and he 
relies on the case of Ellis v. Rogers (1), 
That was originally a suit for specific per- 
formance of an agreement by the defendant 
to purchase a certein interest in land from 
the plaintiffs; but it appears that before the 
suit came on for hearing ihe plaintiff had 
had to resume possession of the land and 
build upon it, and therefore he confined his 
claim at the hearing toa claim for damages, 
Mr. Justice Kay held that inasmuch as the 
plaintiff had not at the date when he com- 
menced his action obtained the license of 
the landlord to the sale, which license was 
required, he was never ready and willing to 
perform his part of the contract, and that 
his action must fsil, The Court of Appeal 
decided the case on another ground. All 
the three learned Lord Justices, however, 
expressed disagreement with the desision 
of Mr, Justice Kay asto the necessity. for 
obtaining a license from thelandlord. Bat, 
as far as I cen ces, their disagreement was 
based on the ground that the ection had 
become ons for damages. Lord Justice Bowen 


(1) (1885) 29 Oh. D, 661; 53 E. T. 377, 
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Beys (page 669*):— 

“This is an action for repudiating the contract, 
andit isno answer fo say that the plaintiff had not 
done something he was bound to do, unless he 
refusei to doit, so asto repudiate the contract.” 

And Lord Justice Ootton in his judgment 
_ gaya (p. 671*):— 

“The vendor up tothe time when the purchaser 
refused to goon had been ready and willing to do 
all that was required tobe done by him up to that 
time, and the proceedings had not reached the stage 
when it was necessary for him to be furnished with a 
license to assign.” 


If the action were an action for damager, 
if may well be that different-considerations 
would apply: see particularly the judg- 
ment of Lord Atkinson in the case of 
Stickney v. Keeble (2). But it seems to me 
that in an action for specific performance 
thətime to allege that the pleintiff has 
obtained the license necessary to enable 
him to carry out his part of the bargain is 
the date at which he commences his action. 
I think, therefore, that that second ground 
of Mr, Coltman also fails. 

The position then which arises is this: 
atthe time when the plaintiffs started 
thair action to recover their purchase 
money they had not made time of the 
essence of the contract, but on the other 
hand atthat date, and also atthe date 
when the vendors put in their counter 
claim, the vendors were not in a position 
to carry out their part of the contract 
and were not, therefore, entitled toan 
order for specific performance. The ques- 
tion is, what isthe result in. law arising 
from that position? The law on the 
subject is dealt with in the -judgment 
of Lord Parker in Stickney v. Keeble (2) to 
which I have referred, that judgment being 
expressly approved of by Earl Loreburna 
and Lord Mersey and in no way disapproved 
by the other Law Lorde, That was a case 
like this, of a purchaser suing to recover 
his deposit oa the ground that the vendor 
had been guilty of unreasonable delay, and 
thatthe purchaser had validly determined 
the contrast. Lord Parker dealt with the 
principles on which Oourtsof Equity act 
in departing from strict stipulations as to 
time, He points out that equity, ifit could 
doso without doing injustics to the parties, 
did not hold them to their strict stipulation 
asto time, and he then discusses the 
principle on which equity acts in such cases, 
He says (0, 4167) :— 

“Prior to these 4. e., the Judicature Acts the vendor 

@) ie) A.O. 386 at p. 404; 84 L, J. Oh. 259; 112° 
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could have only obtained relief from the consequen- 
ces ofhis failure by filing a bill for specific 
performance and for an injunction restraining the 
action. On such a bill he could have obtained 
no relief unless he were himself able and willing 
to makea title to the purchaser.” i 
And then he points out that in that 
particular case the vendor had after in- 
stitution of the action put it out of his 
power to complete the sale by selling 
the proverty to third parties, then he goes 
on (p. 416*):— E? 
“It seems to me that on this ground alone the bill 
must have failed. An injunction, if granted would 
not have been incident to, and in aid of the 
equitable remedy of specific performance, but a 
means of enabling the vendor to forfeit the pur- 
chaser’s dsposit, in other words, to exercise a right 
which, if itexisted at all, was a legal right, and 
this would be contrary to the principles upon which 
the court of Ohancery has always acted.” : 
It seems to me to fellow from that judg- 
ment that if the vendor is not entitled to 
the relief of specific performance, no doubt, 
with such variation as to timeas the court 
may think right, thera is no equitable 
ground upon which the court can prevent 
the purchaser from taking advantage of 
the vendor's breach of the stipulation in: 
the contract as to time for completion. 


I have dealt with the question so far 
under the English Law, but provisions as to 
time in relation to contracts in India are 
contained in 8,55 of the Indian Contrast 
Act, Thatsection provides in substance 
that if the intention of the parties was that 
time should ba of the essenca of the contrast 
then if the contract is broken a3 to time 
the promises has an option to avoid the 
contract; but that if it was not the intention 
of the parties that time should ba of the 
essancs3 of the contract, the contract does 
not become voidable by the failura to do 
the thing required at or bafore ths spasifiea 
time, but the promises is entitled to com- 
pansation from the promisor for any loss 
occasioned tohim bysuch failure. I take 
it that the first part of the section includes 
both the case of time originally being made 
of the essence, and the case of time becom- 
ing of the essence having regard to what 
subsequently takes place under the contract, 
andI apprehend that a vendor suing for 
specific performance must be taken, at any 
rate ia the absenca of a claim to special 
relief in his pleading, to admit that the 
time forcompletion has arrived. However, 
itis not necessary to pursua that subject, 
because it is ssttled, in my opinion, by the 
desision of the Privy Council in Jamshed 
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Khcdaramy. Burjorji Dhunjibhai (3) that 
the rules laid gown ins, 55 ofthe Indian 
Contract Act do not vary from the English 
rules, and thatthe section l;ys down Lo 
principle which differs fros those which 
obtain under the law of England as regards 
contractsto sell land, That decision was 
given very soon after the decision of the 
House of Lords in Stickney v.Keeble(L) whic 

is referred to in the judgment of the 
Privy Oouncil, We are therefore, in my 
opinion, bound to apply to this case the 


same rules as would be applicable 
under English law. It seems to me 
that the vendor having failed to 


prove that they are entitled to specific per- 
formance, have no answer io plaintiffs’ claim 
for the return of the money. That being 
so, I thick that the appeal must be allowed 
with costs, and judgment must be given in 
favour of the plaintiffs for the amount 
claimed. I reach this conclusion with 
some reluctance, because I think frem the 
correspondence that the conduct of the 
purchasers has throughout been unreason- 
able, and that they were from the start en- 
deavcuring to take advantage of the difficul- 
ty which aroze from the Port Trust requir- 
ing representation tothe estate of Passu 
Nensey in order.to escape froma contract 
which they no longer wished to perform. 
But unfortunately for the vendors they 
failed to put themselves into a position to 
take advantage of the rights which they 
át one time possessed. 

. Blackwell, J.—I agree and do not 
desire to add anything. 


N/A Appeal allowed. 


. (3).32 Ind. Cas. 246; 40 B, 289; 18 Bom. L. 
R. 1638; 30M, L. J. 186; 3 L, W.239; 19 M. L. 
| 184; 14 A. L. J. 225; (1916) 1 M. W N. 229; 23 
0, L. J, 358; 20 O. W. N. 744; 43 I. A. 26 (P. O.) 


ee 


MADRAS HIGH COURT. 
Oivil Revision Petition No. 431 of 1929. 
March 18, 1932. 
r KRIBHNAN PANDALAT, J. 
~ SRINIVASA AIYANGAR—Darenpdant 
——PRTITIONER 


versus 
- PICHUMANI AIYANGAR— PLAINTIFF 
— RESPJa DENT. 

` Civil Procedure Code (Act V of 1908), O. XIX,r. 
jJ—Ex parte case—Proof of document by afidavit 
— Legality. ` 

Order XIX, r. J, Civil Procedure Code, enables 
any court to order that any fact may be proved by 
affidavit, Therefore where the defendant does not 
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appear though served, the execution of the document 
on which a suit is instituted may be proved byan 
affidavit without calling a witness. 


Civil Revision Petition under s, 25 of Act 
JX of 1887, praying the High Oourt to revise 
the decree of the Oourt of the Subordinate 
Tinnevelly, in 8. 0, B.No, 532 of 


5 Mr. N, D. Varadachariar, for the Respon- 
ent, 

dJudgment.—tThe decree in this Small 
Oause suit was passed by the Subordinate 
Judge on 8 promissory note and contem- 
poraneous agreement called a yadast. The 
defendant though served did .not appear. 
The only ground urged in this petition is 
that the learned Judge erred in admitting 
preof of the executions of the note and 
yadast by the affidavit of plaintiff's next 
friend instead of calling him as a witness 
into the witness-box and taking his deposi- 
fionin open court. -No objections on the 
merits of the claim is raised. In my 
opinion the ground urged is without any 
substance. Order XIX, r. 1 enables any 
court to order that any fact may be proved 
by affidavitand the proviso enables the 
court to compel the attendance of the 
deponent in case cf need, In -Woodroffe 
and Ameer Aliitis stated that itis common 
practice to admit affidavits at the hearing 
when there is no contention as to the facts. 
Thatis what happened in this case and I 
can see nothing illegal init. The petition 
is dismieged with costs, : 

N. Kf. - Petition dismissed, 


BOMBAY HIGH COURT. 
Orimina] Appeal No. 48 of 1932, 
March 30, 1932. 

BAKER AND BroomFIBLD, Jd. 
SANJIV RATNAPPA— APPELLANT 

. versus 


EMPEROR-—OPPOSITE PARTY. | 

Criminal Procedure Code (Act V of 1898), ss. 198 
(1), 285—Sub-Inspector confining persons to extort 
confession—Subsequent altering of diary to save 
himself—Acts, if form one  transaction—Forged 
document produced in court in prosecution founded 
on it—Sessions Judge, if can take cognizance without 
complaint of Committing Magistrate—Penal Code 
(Act XLV of 1860), se. 24, 468, 464—Forgery, essen- 
‘tials of offence—Dishonestly, meaning of. 

In order that certain acts may form the same 
transection, there must be a continuity of action 
and purpose. Where a Sub-Inspector of Police beat 
and confined certain persons so that they might 
confess their share in a theft into which he wag 
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enquiring and they might producé ‘property, and 
subsequently when criminal proceedings were in- 
stituted against him for these acts, he altered his 
diary so as to save himself from the series of his 
own acts: 

Held, that the series of acts could be said to be so 
connected together as to form'the same transaction. 
Emperor v. Sharufalli (5), Emperor v. Datto 
Hamant Shahapurkar (6) and Emperor v. Balwant 
(7), relied on. [p. 388, col.1.] 

Where a document which is alleged to be forged 
is produced in court not in connexion with any 
other case, but ina prosecution founded upon it, 
for the purpose of convicting the accused ofan 
offence in relation toit, it isopen to the Sessions 
Judge to take cognizance of the offence of forgery 
without the Committing Magistrate's complaint. 
Inre Bhau Vyankatesh (1), Nalini Kanta Laha 
v. Anukul Chandra Laha (2) and Kanhaiya Lal v. 
Bhagwan Das (3), distinguished. [p 388, cols. 1 &2.] 
. In order to constitute the offence of forgery 
under ss. 463, 464, Penal Code, the document must 
be made dishonestly or fraudulently. In order to 
be fraudulent there must be some advantage on 
the one side with a corresponding loss on the 
other, Each case has to be decided on its own 
facts. [p. 388, col. 2.] 

The definition of “ dishonestly ” in s. 24, Penal 
Code, applies only to wrongful gain or wrongful 
loss. Tabad.j 

Uriminal Appeal against a conviction and 
Sentence passed by the Sessions Judge, Bija- 
pur, 

Messrs, S. G, Velinker and S.R. Parulekar, 
for the Appellant. 

- Mr. P. B, Shingne, for the Orown. 

Facts.—The polica during investigation 
of a theft case srrested some katbus, mem- 
bers ofa criminal tribe, in the locality on 
suspicion and produced them before the 
Sub-Inspector. Some of them were alleged 
to be beaten by the Sub-Inspector and bya 
constable, in order toextort confession from 
- them as to where the stolen property was con- 
‘cealed by them and they were further placed 
ih confinement. One of them was taken to 
certain places as he was going to point out 
property but he did not produce anything 
and later when he was placed in confine- 
ment committed suicide by cutting his 
throat with a razor. The other katbus were 
thereupon let off in view of the serious 
aspect the case had assumed.. Qne of the 
katbus applied to the higher Police Authori- 
ties for enquiry into the matter and 
lodged acomplaint against the Sub-Inspector 
and the constable. On investigation it 
appeared that there were several injuries 
on the bodies of the katbus and no pro- 
perty was recovered. It came to the 
notice of the Districts Superintendent of 
Police that thers was much difference 
between the copy of the case diary submitt- 
“ed to him in the ordinary course and the 
original and he cametothe conclusion that 
the original had been altered by Sub- 
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Inspector after the institution of the proceed- 
ings against him so as to create evidence 
in his favour. The accused was originally 
committed to Sessions under s. 218, Penal 
Code, but on application of the Public 
Prosecutor a fresh charge of forgery was 
framed by the Sessions Judge. The Sub- 
Inspector was convicted under se. 333, 348 
and 465 and the constable under es. 330, 
348 read with s. 109 of the Penal Oode, with 
voluntarily causing hurt to extort 8 con- 
fession and the Sub Inspector was further 
convicted under s. 465 of forgery for having 
made a false document, viz, a copy of his 
case diary as evidence ia his favour. The 
accused were s3ntenced to various periods of 
imprisonment and fine, 

Baker, J.—([After stating the facts given 
above His Lordship proceeded]. The charge 
of forgery in this case has been the subject 
of considerable argument and has given 
rise to two or three questions of some 
importance in law, which I think should be 
dealt with before I go to the facts. The 
first point raised by the learned Counsel 
for the appellants was that in view of the 
provisions of s, 195 (1) (¢), Oriminal Pro- 
cedure Oode, it was not open to the Sessions 
Wourt to take cognizance of the offence of 
forgery described in s, 463 without the 
complaint of the Committing Magistrate, 
and in support of that proposition the 
learned Oounsel referred to a number of 
cases, viz, In re Bhau Vyankatesh (1), 
Nalini Kanta Laha v. Anukul Chandra 
Laha (2) and Kanhaiya Lal v, Bhagwan 
Das .3), and the learned Government 
Pleader has quoted Noor Mohammad v, 
Kaikhesru (4). But the point which arises 
in all these cases is not one which arises 
in the present case at all. Those are ail 
cases in which a document produced ina 
court in connection either with civil pro- 
ceedings or with proceedings under the 
Criminal Procedure Oode, 8, 145, or in some 
matter unconnected with the actual offence 
of forgery, has been found to be a forged 
document, and no prosecution for the 
offence of forgery could be taken cognizance 
of by a Oriminal Oourt except on the 
complaint of the court in which the docu- 
ment was produced or given in evidence. 


91 Ind. Oas. 245; A. I. R. 1925 Bom. 433; 27 
Get. J, 69; 49 B. 608; 27 Bom. L. R,645. 

(2) 39 Ind. Oas. 490; 44 O. 1002; 18 Or. L, J. 522; 
25°O. L. J. 255; 21 0. W. N. 640. 

(3) 89 Ind, Gas. 1053; A.I. ÆR. 1926 Al. 30; 26 
Or L. J. 1485; 48 A. 60; L. R. 6A. 153 Or.; 23 A, L, 
J. 956. 

(4) 4 Bom, L, R, 268. 
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But that is entirely different to the facts 
of the present case where the dccument 
was produced in court not in connection 
with any other case, but ins prosecution 
founded upon it, for the purpose of convict- 
ing the accused of an offence in relation to 
it,and none of the cases which have been 
quoted will apply. No question of giving 
sanction by the Oommitting Magistrate 
could arise when he himself was consider- 
ing the question of wkat chsrge should be 
framed on this document, The first objec- 
tion therefore in my opinion does not 
stand, : 

Then atother objection was raised that 
even supposing that no complaint of the 
court in which the dccument was produced 
willbe necessary, nevertheless the charges 
under es, 330 and 348 could not be combin- 
ed with the charge under s. 465, and that 
e. 235, Oriminal Procedure Oode, which is 
the only section which would cover the case, 
would apply because the series of acts are 
not so connected together as to form the 
same transaction. But a consideration of 
the facts of the present cage will show that 
that contention has nothing in it. 
According to the prosecution accused 
No. 1 beat and confined the katbus in order 
that they might confess their share in the 
theft into which he was inquiring and 
might produce property. When however 
the present prcceedings were instituted 
against him, according to the prosecution 
he altered his diary inorder to save himself 
from the consequences of his own ecte, and 
these acts seem to be all parts of the same 
transaction, and the case, is as a matter 
of fact, very similar to that in which 
persons are charged with murder under 
s. 802 and causing the disappearance of 
evidence under s. 201. Under the rulings 
of this Oourt in Emperor v, Sharufalli 
(5) and Emp:ror v. Datto Hanmat Shaha- 
purkar (6), there must bea continuity of 
action and purpose in order that the acts may 
form the same transaction, and es a matter 
of fact the case is on all fours with the 
case in Emperor v. Balwant (7), which is 
on precisely similar facte. In that case the 
accused was charged with having caused 
grievous hurt toa perzon for the purpose 
of extorting from him confession of his 
guilt and having, after his death from the 
injuries; prepared false official records to 
conceal the cause of his death. He was 


(5) 27 B. 135; 4 Bom. L. R. 930. : 
(6) 30 B.49;2 Or. L. J. 578: 7 Bom. L.R. 


33. : 
(7) 13 Ind, Cas. 825; 13 Or, L, J. 137; 14 Bom. L 
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tried atone trial for the offenca under ss; 
#3 ,193 and 218 and convicted on all the 
charges. It was objected that the trial 
was bad on the ground cf miejoinder of 
charges, 

It was held that there was no mi-joinder, 
as the case fell under the plain words of 
8. 235 and its Hus, (P), Oriminal Procedure 
Code; the transaction of making a series 
of falee entries so ‘as to attribute another 
cause for the death was in continuation of 
and pursuant to the same transaction ef 
voluntarily causing grievous hurt with 
the view of extorting confessior. That 
case ison all fours with the presentand is 
quite sufficient to dispcse of the argu- 
menf, 

The third argument however is more 
serious, It has been argued that in order to 
constitute an offence of forgery under ee, 
463 and 464, the dccument must be made 
diskorestly or fraudulently end those words 
must be readin the sense in which they are 
defined inthe Penal Code. As dishonesty 
involves wrongiul gain or wrongful logs, 
obviously it does not apply to the present 
case where no pecuniary question arises, The 
definition of “diehcrestly” in e. 29, Indian 
Penal Code, applies only to wrongful gain 
or wrongful loess end although there are con- 
flicting rulings on the question of the defini- 
tion of the word‘‘fraudulently,"the consensus 
of opinion of this court has been that there 
must be some advantage on the one eide- 
with a corresponding loss on the other. 
The learned Counsel for the appellant bes 
referred to Surendra Nath Ghose v. Emperor 
(8) and Emperor v, Harjiran Valji (9). in 
Surendra Nath Ghose v Emperor (8), it waa 
held that the expression "intent to defraud” 
implies conduct coupled with an intention 
to deceive and thereby to injure; the word 
“nefraud,” involves two conceptions, viz., 
deceit and injury to the person deceived, 
that is an infringement of some legal 
right pceeereed by him kut not necesearily 
deprivation of property And in Emperor 
v Harjivan Valji(:) it was held that the 
word “defraua” in the Bombay District. 
Municipal Act karing been ueedin a popular 
£eLee@, 4, e, (0 deprive a person of ecme 
rights or property towhich he was entitled, 
there was an intention to defraud the Muni- 
cipality. At page 124* in Fawcett, J's, judg- 
ment reference is made to Gour’s Penal 
Law caying that the word “defraud” hea 

(8) 7 Ind. Gas. 629; 38 0. 75; 11 Or, L. J. 505; 14 
O. W. N. 1076; 12 O. L. J, 277. . 

(9) 98 Ind. Cas. 407; A. I.R. 1926 Bom, 231; 27 
Cr. L. J. 1335; £0 B. 174; 28 Bom. L. R. 115. 

*Page of 28 Bom. D, R,-[#d.] = 
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at least three menaninga: and in tha Penal 
Oode ins, 25 the term is used rather in the 
first, than in the second or third sensa, ths 
first meaning being to depriva one ofa 
right, either by obtaining somathing by 
‘deception or artifice or by taking some- 
thing wrongfully without the knowledge or 
consent of the owner. : 

The learned Oounsel referred to London 
and Globe Finance Corporation Ltd, In re 
(10), and Kotamraju Venkatrayudu v. Emp2- 
‘ror (||), Bo also to Emperor v, Balkrishna 
(12), The Government Pleader has relied 
on Queen-Empress v. Abbas Ali (13), Causley 
v, Emperor (14), and also on Kotimraju 
Venkatrayadu v, Emperor (Ll1), and on 
Kamatchindtha Pillai v. Emperor (15). 
Each case will have to be decided on its 
own facts, and it does not seem that in the 
‘present case the act of the accused, 
assuming it to have bsen committed, in 
altering the diary so as to make it appear 
that he had not kept the Katbus under 
survelliance, would amount to forgery in~ 
asmuch as the element of fraud as defined 
in the Penal Code is absent. Very recantly 
the case of Emperor v, Kashinath Ram- 
chandra Davari, (1931) Criminal Appeal 
No, 525 of 1932, decided by Beaumont O. 

`J., and Murphy, J., on 7th January 1931, 
(Unrep) dealt with this very point. In that 
case a Kularni who had omitted to make 
certain payments made false entries in the 
‘accounts in order to screen himself and it 
was held that the offence with which he was 
charged under s. 477-A and which requires 
an intent to defraud was not completa. 
There is no question in the preseat case of 
any loss being caused to the Deputy Super- 
intendent of Police who was inquiring 
into this cass by the fact of this diary 
baing altered and pages substituted for the 
original, . 

It would be a straining of language 
to aay that because he was thereby 
likely to be led to come to a wrong 

` conclusion as to the guilt of accused No. 1 
or that there was a probability that the pro- 
ceedings against accused No, 1 might 
not result in his convicticn, this would 
therafore render the alteration of the 


(10) (1903) 1 Oh. D. 728, 

11) 28 M. 90. 

ti) 20 Ind. Oas. 998; 37 B. 666; 14 Or. L. J.518; 
15 Bom. L. R 708. 

(13) 250. 512; 10. W. N. 255. 

(14) 32 Ind. Oas. 661; 43 0.421; 17 Or. LL. J. 169; 
20 0. W. N. 326. 

(15) 50 Ind. Oas. 175; 42 M. 558; 20 Or. L. J. 287; 
ki M. L. J. 201; 25 M. L. T, 345; (1919) M. W. N. 
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document fraudulent within the meaning 
of the Penal Oode. In these circumstances 
although possibly there are other sections, 
such as s. 132 which might apply to the act 
of the accused (but that question has not 
been raised nor the accused has been charg- 
ed with the offence) it seems that the con- 
viction under s. 465 cannot stand whether 
the facts are proved or whether they are not, 
and in view of thatit is not necessary to 
go into the facts, and therefore the convic- 
tion and sentence under s. 465, Indian 
Penal Code will beset aside, (His Lord- 
ship then dealt with the charges under ge. 
330 and 318, examined the evidence, and con- 


firming the convictions and sentences 
under those sections dismissed the ap- 
peal.) 


Broomfield, J.—The facts of the case 
have been detailed in the judgment of my 
learned brother The framing of the charge 
of forgery by the Sessions Judge has given 
rise to some interesting pointsoflaw. The 
first point taken by the Counsel for the ap- 
pellants is that e. 195 (1) (e), Oriminal Pro- 
cedare Code, prevented the Sessions Jadga 
from taking cognizace3 of the offence of 
forgery in the absence of complaint from 
the Committing Magistrate in whose court 
the diary alleged to have been forged was 
firat produced. Saction 195 (1) (c) provides 
thatno Oourt shall take cognizance of any 
offence described in s, 463, Indian Penal 
Oode, when such offence is alleged to hava 
been committed by a party to any proceed- 
ings in any court in respect of a document 
produced or given in evidence in such pro- 
ceeding, except on the complaint in writing 
of such court, or ofsome other court to 
which euch court issuhordinate, The ques- 
tion is whether that provision applies in 
The offence of forgery is 
no doubt alleged to have been commited 
in respect of a document which wes produc- 
ed before the Committing Magistrate,and at 
the time ofthe production accused No. 1 
was of course a party to the proceeding. 
But he was nota party to the proceeding 
at the time the forgery is alleged to have 
been committed, and at the time the 
document was made use of by him 
there was no preceeding in Court at all, 
The diary is alleged to have been forged 
some time. between 18th and 23rd July, 
after the accused was suspended on 17th 
July. The Deputy Superintendent of Police, 
Ex 11, states that he got orders to register 
the ofence under ss. 330 and 343, Indian 
Penal Code, on 19th July and sent up the 
charge-sheet under those sections on 24th 
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August. The diary Ex. 34 was sent to the 
Magistrate cubsequently by the Police with 
a request to {rams acharge unders, 218, 
Indian Penal Code. It is important to 
note the terms of the charge which the Bes- 
sions Judge framed unders, 465 which are 
as follows: 

“And further you the said first accused between the 
dates 2nd July 1931 to 27th July 1931 (as I have men- 
tioned the date of the alleged forgery was subsequent- 
ly confined to the period 18th to 23rd July) forged the 
document, viz, the case diary of the investigaiton of 
Crime No, 19-193] of Kolhar Thana..... with intent to 
commit fraud, namely that of causing it to be believ- 
ed‘that such document was made by you in due course 
of your official capacity when as a matter of fact you 
knew that it had not been so made, intending thereby 
to deceive your superior Officers and to induce them 
to believe that the diary was a true diary and thereby 
committed an offence punishable under s. 465, Indian 
Penal Code, and within the cognizance of this 
court.” : : . , 

In support of bis contention that the 
sanction or complaint of the Oommitting 
Magistrate was not necessary the learned 
Government Pleader referred us to the 
case of Noor Mahomed v, Kaikhosru (4). 
The facts there were that before the cri- 
minal prosecution for forgery there had 
been litigation in. the Bombay Oourt of 
Small Cau: es in which the document alleged 
to be a forgery (a cheque) had been produc- 
ed by the defendant who was afterwards the 
accused, .The question was raised whether 
sanction under 8.195 (1) (e) ‘was necessary 

and the Ohief Presidency Magistrate refer- 
` red tothe High Oourt the following ques- 
tion: 

“Whether in the event of an offence punishable 
under s. 471, Indian Penal Code, being made out ina 
complaint, the use complained of being prior in date 
to the use of the document in question in evidence 
in civil Court, the sanction of such Court is neces- 
sary under s, 195 (1) (c), Criminal Procedure Code., 
beforea criminal Court can take cognizance of such 
offence.” i 

The judgment of this Oourt was as fol- 
lows: 


“The Gourt thinks thatthe answer to the question 


put by the Chief Presidency Magistrate should be in ` 


the negative. Sanction under s, 195 (1) (e), Oriminal 
Procedure Code for an offence under s. 471, Indian 
Penal Code, is not necessary in respect of a use made 
outside the court.” 

That is no doubt an authority for hold- 
ing that a complaint under s. 195 (1) (c) 
would not be necessary in the present 
case. This decision was not approved of by 
the High Oourt of Oalcutta in Nalini Kanta 
Laha v. Anukul Chandra Laha (2), 
and the High Court of Allahabad in 
Kanhaya Lal v. Bhagwan Das (3) ex- 
preeeed the opinion that the decision 
was obsolete in view of the alteration of 
the languege of s. 195 (1) (e) by the 
amending Act of 1923, Instead of the 
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words “when such offence is alleged to 
have been committed” the clause origi- 
nally ran “when such offence has been 
committed.” With great respect I doubt 
very much whether this alteration in the 
language can really be said to have made 
any difference to the meaning. It is 
obviously incorrect to. say that an offence 


bas heen committed beforethe Oourt has 


even taken cognizance of the case and’ I 
think the presumption is. that the Legis- 
lature merely intended to give more ap- 
propriate expression to what must all 
slong have been the meaning of the pro. 
vision, At the eame time the. judgment 
in Noor Makomad v. Kaikhosru (4) ie 
very brief and no reasons were given for 
In view of the contrary decisions of 
other High Oourte, it may perhaps be 
necessary at some other time to consider 


‘whether the law was correctly stated on 


the facts of that case. However it is 
not necessary to express any opinion on 


that point here, because the facts in that 


case, and in the other cases to which 
reference has been made, are clearly distin- 
guishable from those with which we have 
to deal, 

We have not beén referred to any other 
case where the question of necessity far 
sanction or complaint arose in respect, of 


`a document alleged to be forged which was 


produced for the first time at the {rial or in 
tte inquiry preliminary to the trial of the 
forgery iteelf, The cases cited were all 


„ceses of production of tte document in 


an independent preceeding, Let us 
suppose for the sake of argument that the 
Police here had treated this as an offence 
of forgery and not as an offence under s, 
218. In that case there could have been. 
no question of moving: ary Oourt to make 
a complaint, because the document had 
not been produced in any proceeding in 
court. The only thing that could be done 
would be tosend up the accused for trial 
or for the magisterial inquiry preliminary ` 
At the same time of course, 
the dccument alleged to be forged, the 
cor pus delicti, so to speak, would have to be 
produced in the court. Mr. Velinker’s 
argument would require us to hold that 
the court instead of inquiring into the 
case or trying it could do nothing but make 
a complaint and send it to some other 
court to deal with. That I think would 
be tn absurdity which the Legislature can 
hardly have intended and it would be 
equally absurd to, require a complaint of 
another court when the Sessions Judge 
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frames the charge himself. There is 
nothing in any of the cases cited which 
would make it necessary for us.to hold a 
complaint to be necessary in such a case 
and in my opinion s. 195 (1) (c) has no 
application when the document which is 
alleged to be forged is produced at the 
trial of the person alleged to have forged 
it, not having been produced in any in- 


construction 
in 8. 


in point, 
no misjoinder. 
le third and most important point of 
aw. 

“He contends that even if the facts 
alleged by the prosecution in relation to 
the charge of forgery are true, it docs 
not amount to the offence of forgery as 
defined in the Penal Code. The defini- 
tion is contained in ss, 463 and 464. If 
accused No. 1 wrote out a new diary.after he 
was suspended intending to induce his 
superior officers to believe that he had 
written it while he was investigating 
the offence, that would be a false docu- 
ment within the meaning of s 464, if it 
was done dishonestly or fraudulently, and 
it it was also done with one of the intentions 
mentioned in s. 463, it would amount to 
forgery. In view of the rather narrow 
definition of the word “dishonestly” in 
s, 24 of the Code, the prosecution has to 
rely here on the word “fraudulently,” 
which according to s, 25 requires intent t? 
defraud. What is an inteat to defraud is 
not defined in the Uode. A definition was 
suggested by Sir James Stephea in hia 
History of the Oriminal Law of Esgland 
(Vol. 2, page 121) in these terms: 

“Whenever the words “fraud ' or“intent to defraud” 
or “fraudulently” occur in. the definition of a 
crime, two elements at least ara essential to the 
commission of the crime; namely, first, deceit or 
an intention to deceive or in some cases mere 
secrecy, and secondly, either actual injury or 
possible injury or an intent to expose some person 
either to actual injury or to a risk of possible injury 
by means of that deceit or secrecy.” 


sir James Ssopnen went on to say (Vol, 
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2, page 122): 


“A practically conclusive test as to the fraudulent 
character of a deception for criminal purposes is 
this: Did the author of the deceit derivé any 
advantage from it whish he could not have had if 
the truth had been known ? If sọ it is hardly 
possible that that advantage should not have had 
an equivalent in loss, or risk of loss, to some one 
else, and if so, there was fraud.” 

‘This has been generally accepted by 
the courts as a good definition for practi- 
cal purposes: see for instance, Emperor v. 
Balkrishna (12), Surendra Nath Ghose v. 
Emperor (8) which was followed in Em- 
peror v. Harjivan Valji (9) and Emperor 
v. Kashinath Ramchandra Davari (10). 
But there has been difference of opinion 
as to whether an intent to cause loss 
or injury to another is an essene 
tial element in the offenca. In 
Kotamraju Venkatarayadu v. Emperor (10), 
the most important of the cases relied on by 
the learned Government Pleader, the ques- 
tion was considered by a Banch of five 
Judges. Two of the Judges held that 
there cannot ba forgery unless there isa 
deception which involves some loss or 
risk of loas to an individual or to the pub- 
lic and that it is not enough to show that 
the deception was intended to secure an 
advantage to the decaiver. The majority of 
the Judges were inclined to take the view 
that either an intention to securea benefit 
on the one hand, or to cause los3 or detri- 
ment on the other, by means of deceit, is 
an intent to defraud. Bat the expression 
of opinion on that point was clearly 
obiter, because the learned Judges who 
formed the majority all held that a3 a 
matter of fact both intentions were pre- 
sent in thatcase. It was a case of forgery 
of a certificate to obtain admission to an 
University examination. It was held by 
the majority of the) Judges that injury 
must necessarily result to the University, 

In a similar case in Lahore it was held 
that the injury was rather to the other 
candidates ia the examination: Hmpzror 
vy. Chanan Singh (16) In the other cases 
cited by the learned Government Pleadar, 
Queen Empress v. Abbas Ali (13) and 
Causiey v. Emperor (14), the element of 
injury or risk of injury to an individual 
or to the public may also be said to have 
been presant. I think in view of the 
Bombay decisions to which I have r3afarred 
we must hold that that 1s an esseatisl 
ingredient in the definition of forgery. [a 


the grext majority of 03383 the point is 

(16) 118Iad. Gas, 385; A.I R 1929 Lah. 152; 30 
Or. L. J. 900; 10 Lah. 525; Ind. Rul. (1929) Lah. 
737; 30 P, L, R. 724. 
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not very material. As Sir James 
Stephen said, it is hardly possible that the 
author of the deceit ehould be able to 
gain an advantage without there being an 
equivalent in loss or risk of loss to some 
one else. But there may occasionally be 
a case in which thé element of loss or in jary 
ib" absent, and I think the present is such 
a case. If the accused's intention was as 
alleged in the charge, it is obvious that 
there was no risk of loss or injury to any 
individual, and the risk of injury to the 
public cr Government appears to me to be 
much too remote to be taken into con- 
sideraticn. The act of the accused, assuming 
the allegations to be trae, would, of course, 
be official misconduct of the most reprehen- 
sible kind, and, but for the accident of 
his having been suspended, it would have 
amounted to a criminal offence under s. 218, 
But, I think, we must hold that it would 
not amount to forgery. 

That being so, we have taken the view 
that accused No, is entitled to be acquitted 
on the charge of forgery, and have not 
gone into the facts relating to that charge. 
(His Lordship then discussed the case on 
merits in-respectof the charges under ga, 330 
énd 348, and agreed that the conviction 
and sentence for those charges must be 
confirmed), 

N fa Order accordingly. 


——— 


PESHAWAR JUDICIAL COMMIS- 
' SIONER'S COURT. 
Oriminal Appeal No. 89 of 1932, 
May 2, 1932. 

Feasue, J. O. AND Seavuppin, A, J. O. 

RAHMAT SHAH—Apps tant 
versus 

. _ EMPEROR—Opposirta Parry, 

Criminal trial—Subsequent conduct of accused— 
Absconding—E ffect—Suspicion—Prosecution case not 
substantial—Benefit of doubt. 

Conduct like that of absconding, however though 
it may raise presumptions, is at most corroborative, 
and is not in itself sufficient to substantiate a charge 
in the absence of substantive evidence. 

Suspicizn, however strong, is not sufficient to 
justify a ¢cnviction when the case for the prosecu- 
tion is not substantial. In such cases, the accused 
is entitled to the benefit of doubt. 


Pandit Kaghunath, for the Appellant, 

Mr. Mix Ahmad Khan, ior the Orown. 

dudgment.—Rahmat Shah, aged 22, 
a Mahomeaan of Shahbeg in the Pesha- 
war District, has been sentenced to death 
for the murcer of a fellow villager and 
connection, by name Lil Qadir. With him 
was tried a boy of 15 named Rustam, who 
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is related to him by marriage. Rustam 
was acquitted. Rahmat Shah appeals 
against his conviction and the sentence 
of death is bəfore us for confirmation. 
(The learned Judges referred to the details 
of the offence and continued.) 
The asseseors, however, on the avail- 
able material were ratisfied of Rahmat 
Shah’s guilt. In accepting their finding 
the Additional, Sessions Judga summed 
up the points sgsinst him in the follow- 
ing way: 1, A motive; 2, the prefer- 
ment of an immediate charge by deceased 
himeelf, as proved by the witnesses and 
the contents of the Firat Info: mation Report; 
3. the testimony of Abbas; 4. the turning 
out of a pursuit party 5.. appellant's 
own conduct in absconding and remain- 
ing at large for two months. In consider- 
ing the appeal we propose to discues 
each of these pointe seriatim, (After dealin g 
with the first 4 points the learned 
Judicial Commissioners continued), 
5. Appellant himself denied that he 
absconded and said that he had left. the 
village six weeks before the murder, a 
plea which he made no attempt to prove, 
There is 10 doubt that he did abecond, 
and this is the principal element in the 
case against him. Oonduct like that of 
absconding, however, thought it may raise 
presumptions, is at most corroborative, and 
is not in itself sufficient to substantiate 
& charge in the absence of substantive 
evidence, 

From the above discussion it appears 
that the material which is left to sustain 
the conviction is a motive, which is far 
from being exclusive, and appellant’s own 
conduct in absconding, which is not con- 
clusive, In a case of this description 
where a. murder hes bean committed in 
broad daylight, we hesitate to differ from 
the concurrent finding of the assessors 
and tke trial Judge. It appesra to ua, 
however, that in the present instance, 
though there is very strong suspicion, it 
cannot te said that the case for the prosecu- 
tion is £o substantial as to justify aconvicticn 
which must ke followed by the award of the 
capital punishment. There is a very con- 
siderable element of doubt leit in our 
minds, and we are bound to give appel- 
lant the benefit of this doubt. We, there- 
fore, accept the appeal, set aside the 
conviction and sentence and acquit Rahmat 
Shab, sppellant, He will be released 
fcriLwith, The sentence of death is not 
confirmed, 


N/A, Conviction set aside. 


1933 


NAGPUR JUDICIAL COMMIS- 
| SIONER’S COURT. 
Criminal Revision Petition No. 10 
: of 1932,- - 
June 11, 1932. 
GRILLE, À J. O. 
EMPEROR— OOMPLAINANT 
Versus i 
AMIRBI— Non: APPLIOANT, 

' Criminal Procedure Code (Act V of 1898), s. 842— 
Omission to examine accused—Validity of trial—Sum- 
mong case tried as warrant case—Omission to 
examine accused—Legality of procedure. 

Section 342, Criminal Procedure Code, is impera- 
tive and’ omission to comply with the provisions 
of the section is fatal to the trial irrespective 
of the -question whether the non-compliance has 
or has not prejudiced the accused on the merits 
of the case, Local Government v. Maria (1), ‘refer- 
red to. - ; : 

When an enquiry has. commenced as a warrant 
case the proceedings must continue as such, and 
the procedure of a summons case cannot be 
adopted to the prejudice of the accused although 
the case should have been tried asa summons case. 
Still less can an; actual grave omission in warrant 


caso procedure be construed as consonant with 


summons case procedure, 
~ Oriminal Revision against an order 
of the Sessions Judge, Nagpur, dated the 
26th January, 1932, in Oriminal Revision 
Nos. 26 to 30, 1932, 

Mr. N. G. Buche, for the Accused, 


~ Order. —Musammat Amirbi made a 
complaint against five accused who have 
been convicted and sentenced to a fine of 
Rs. 5 each under ss. 352 and 447 of the 
Indian Penal Code. ' 


The Bench tried the case as a warrant 
case and realised during the proceedings 
| that it was, asa matter of fact, a summons 
case. They did not howevar, correct the 
oversight a3 they stated: “Ono account of 
this procedure the accused got an oppor- 
tunity to cross-examine prosecution wit- 
nesses twice; the accused were thus not at 
all prejudiced. Taking this fact into con- 
sideration we did no: start the trial afresh.” 
Unfortunately, however, the correct pro- 
cadure in @ warrant case has not been fol- 
lowed, and after the witnesses were Te- 
‘galled ‘for their cross-examination after 
the charge, the Magistrate omittei to 
examine the sccused a new. This omission 
is fatal to the trial since such examination 
under s. 342 of the Oriminal Procedure 
Qode must take placa after the conclusion 
of all the evidence for the prosscution: 
vide, Local Government v. Maria (1), fand 
also it has been held by this court in 


(1) 87 Ind, Cas. 427; 20 N. Ia R. 174; 


A. I Ro 
1925 Nags 44; 26 Or, Le J, 971 (F, B.) 
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Mohammmad Hayat Khan v. Emperor (2) 
that this provision is imperative irres- 
pective of the question whether the non- 
compliance has or has not prejudiced the 
accused on the merits of the cage. 

On appeal the Appellate Magistrate held 
that the proceedings were not vitiated as 
‘the case was really a summons caee in 
which there would be no charge and cross- 
examination of the witnesses thereafter 
and consequently there was no material 
irregularity to the prejudice of the ac- 
cused, The Sessions Judge has referred the 
case to this court considering the Appel- 
late Magistrate's order incorrect, The. order 
is certainly incorrect. Where an enquiry 
has commenced aa a warrant case the pro: 
ceedings must continue as sucb, and the 
precedure of a summons case cannot be 
adopted to the prejudice of the accused 
although the case should have keen tried 
28 a summons case. Btill less can an 
actual grave omission in warrant-case pro- 
cedure be construed as consonant with 
summons-case procedure. By the neglect 
to examinethe accused on the conclusion 
of all the evidence against them the ac: 
cueed were deprived of the possibility of 
explaining the circumstances which appear- 
ed against them in that evidence, and the 
deprivation cannot ba condoned by the 
argument that there should have been 
no charge or further cross examination in 
consequence after it, To press the Ap- 
pellate Magistrate's argument to its logical 
conclueion all the crogs-examination of the 
witnesses after the charge had been fram- 
ed would have to be omitted likewise, It 
is clear that the reference must be accepted 
and the conviction set aside, 

The case itselfseams to be a petty one 
arising out of a revenue dispute. The 
accused went into the complainant’s field 
and abused her. 1 do not consider that there 
is anything to be gained by ordering a re- 
trial in this cass. Tae conviction is set 
aside and the fines, if paid by the accused, 
will be refunded, 


w/a, Conviction set uside. 


(2) 109 Ind Oas. 123; A. I, R. 1928 Nag. 162; 29 Or. 
L. J. 475; 10 A. I. Or. R, 242. 
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BOMBAY HIGH COURT. 
Original Civil Appeal No 23 of 1932. 
September 26, 1932. geh 
BastMiunt, O. J,, IND BLaCKWELL J.” 
HIRALAL THAKOREDAS PAREKH 
— APPELLANT 
i Versus 
CHHOTALAL MULOHAND— 
RESPONDENT. 

Bombay Securities Contracts Control Act (VIII 
of 1925), r.176—Scopeof the Rule—Transaction 
proe principal and broker, vf governed by the 

wte 
Rule 176 under the Bombay Securities Oontracts 
Oontrol Act, does not apply to transactions between 
a member of the exchange and a clerk of another 
member where the relationship is merely that of 
principal and broker. The Rule only deals with 
contracts as between principal and principal. [p. 
394, col. 2.] 

Origjnal O:vil Appcal against 8 decision 
in Suit No. 58 of 1931, 

Messrs K. T. Desai and M. L. Manek- 
shah, for the Appellant. 

Messrs. Jamshed Kanga and M. P. Amin, 
for the Respondent. 

Beaumont ©. J—In this cass tke 
plaintiffsues the defendant on a promis- 
sory note dated 14th January 1925, fora 
sumof Rs. 9,000 odd. The promissory 
note is Ex-A and it is given by the defend- 
ant to one Vajifdar, by whom it was end- 
orsed in favour of the plaintiff. The de- 
fence of the defendant is that the promis- 
sory note was given in respect of the 
balance dee by the defendant to Vajifdar 
in respect of trarsactions carried out by 
the latter on the Native Share and Stock 
Exchange, and he says that those contrac's 
under the rules of the Exchange were void, 
and consequently no action will lie ona 
promissory note given in respect of that 
consideration. He further says that the 
plaintiff was at all material times a clerk 
of Vajifdar and knew the natuse of the 
transactions between Vajifdar and the 
defendant, and knew that these transac- 
tions were invalid, and, therefore, the 
plaintiff is not a holder in due course. The 
first question to determine is whether there 
is any invalidity in the promissory rote, 
having regard to the transactions on the 
Native Share and Stock Exchange. The 
Bombay Securities Contracts Control Act, 
1925, provides for the recognition of 
Stock Exchanges, and the Native Share and 
Stock Brokers’ Association has been recog- 
nized under that Acs, Thens.6of the Act 
says: 

Wg contract for the purchase or sale of 
securities, other than a ready delivery contract, 
entered into after the date to be notified in this 
behalf by the Governor-in-Council shall be void 
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unless the same is made subject to and inac- 
cordance with the rules duly sanctioned under 
s.5andevery such contract shall be void unless 
the same is made between members or through 8 
member of a recognized stock exchange m.es... 

The contention of the defendant is that 
the contracts in this case were not in 
accordarce with the rules of the Stock 
Exchange. It isnot disputed that at the 
material datas Vajifdar wasa member of 
the Stock Exchange ani the plaintiff was 
his authoriz:d clerk. It is also not disput- 
ed that the defendant was the authorized’ 
clerkof one Marfatia Rule 52 provides 
that a member may employ four authorized - 
clerks, who are not members of the asso- 
ciation. Then r, 54 (a) provides that an 
autorizad clerk may make bargains on 
behalf of his employer, but shall not make 
bargainsin his own name or sign contract 
notes in hisown name or on behalf of his 
employer. Thenr. 54 (b) provides: 

“A member shall beliable for all acts done and 
all bargains made on his behalf by any authorized, 
clerk employed by him and he shall fulfil such 
bargains according to the rules of the Association 
in the same manner as if such bargains had been 
made personally by him.” 

Tnen r. 08 1a) provides : 

“An authorized clerk shall not transact any 
business on behalf of any member other tkan his 
own employer.” 

Then we come to the heading in big 
type. “Bargain inthe market”, and a sub- 
heading under that is “Dealing with 
clerks prohibited.” Thea r. 176 says : 

“A member shallnot transacé any business or 


make any bargain for any one in the employment of 
another member and any business transacted or any 
bargain made by amember witha clerk of another 
member ghall be for the account of such member." 
Now it is said by Mr. Desai on behalf of 
the defendant that the transactions in this 
oaee infringed that last rale, because Vajit- 
dar entered into a transaction forthe de- 
fendant, who wes in the employment of 
another member. The rule is not very 
happily worded, and I am inclined to think 
that the words “for any one” should be 
read as ‘with any one.” On the whole, I 
have come to the conclusion that the view 
taken by the learned Judge is the right 
view, and that that rale does not apply to. 
trancactions between a member of the Bx- 
change and a clerk of another member 
where the relationship is mierely that of 
principal and broker. It only, I think, 
deals wiih contracts as between principal 
and privcipal. The second part of the rule 
supports that view. In this case Vajifdar 
was employed as a brokerof the defendant 
and they were not dealing in the relation- 
ship of buyer and seller ; and it is to be 
observed that s, 6, Bombay Securizies 
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Dontracts Control Act (Bombay Act VIII 
of 1925) only makes contracts for the pur- 
chase or sale of securities void, I think, 
therefore, that the transactions in this case 
were not either void or illegal, and, 
therefore, there isno defenceto the plaint- 
iff’s Claim on the promissory note. It is, 
therefore, unnecessary to conaider the fur- 
tier question, which was to some extent 
argued as tò whether, if the transactions in 
this case had infringed r. 176, tke consi- 
deration for the promissory note would have 
beea void or illegal, and what the conse- 
quence of the consideration being either 
void or illegal would bs. For these reasons 
I thick the appeal should be : dismissed 
with coste. e , 

Blackwell, J.-—I agree and have no- 
thing tọ add. : 

N fa. Appeal dismissed, | 
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MADRAS HIGH COURT. 
Oivil Appeal No. 154 of 19.6. 
November 7, 1932, : 
MADHAVANÊN AIR AND JAGEBON, JJ. 
KOTIKALAPUDI PAKIRAYYA— 
PLAINTIFE— APPELLANT ` 


VETIUS 
KADIYALA KAMASASTRI anp 
ANOTSER— DgrenpaNTa— KEBPU NDENTA, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
68—Dismissal of claim—Suit under O. XXI , 7. 68, 
scope of—Title at the time of suit, whether 
sufficient for releasing attachment. 

In a suit under O. XXI, r. 63, O0. P.C it is open 
to the plaintiff to assert the title which he has at the 
time when the suit was instituted to show that the 
order of attachment should not have been made, 
Najimunnissa Bibi v. Nacharaddin Sardar (1), 
Seetharama Reddi v. Venku Reddi (2), Renganatha 
Iyer v. Srinivasa Iyengar (3), Veyindra Muthu 
Pillai v. Maya Nadan (4) and Arunachallam Chetty 
ig Periasami Servai (5), referred to. [p. 385, col. 


‘Appeal against the decree of the Sub- 
ordinate Juoge of Narasapur in O. S, No, 5 
of 1921. 

Mr. C. Rama Rao, for the Appellant, - 

Mr. V. Suryanarayana, for the Respond- 
ents. 

Judgment—The appeal arises out 
of a suit instituted by the plaintif under 
O. XXI, r. 63 of the Civil Procedure 
Oode. The properties involved in’ the 
appeal are half of theitems in the plaint 
other than items Nos. },6, 9, 10, por- 
tions of No. 12 anditems Nos. 21 and 22, 
(Sse para 19 of the judgment), There 
properties were in the possession of the 
2ad defendant's husband as a tenant 
under the zemindar, They were sold in 
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‘Noe. 18 to 20 of the suit 


. T, 63 it is open to the plaintif 
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execution for non-payment of arrears of 
rent under the Estates Land Act. The 
plaintiff's case is that at such sale the 
zemindar purchased the lands and after- 
wards gave patias to him, constituting 
him a tenant under the Act. These 
lands were attached in execution of a 
decree obtained by the lat defendant 


‘against the 2nd defendant's husband. 


The attachment was on 2nd September 
1921. The plaintiff filed objestions to the 
attachment in 1622, The partas which 
were given to him with respect to these 
properties are Exe. D and D-1 dated 3rd 
October 1923 and 6th February 1922, At 
fhe date of the attackment ke 
was not able therefore to show that he 
had a title to these properties, His 
petition was Ee nah disallowed, and he 
has instituted. the present euit under 
O. XXI, r. 63. ika 

The learned Judge held in the first 
instance that the suit was not maintain- 
able by reason of the fact that the 
plaintiff had no title at the time when 
the attachment was made. This opinion 
dismissal of the evit, 


but he went into its merits also and 


beld that, ifa suit would lie, the plaint- 


iff had established his title to items 


i properties as 
well as the itema covered by the sale cèrti- 


ficates, Exe. G, G-1, G2,°q.5 and G6 
and that ths plaintiff had not succeeded 
in establishing his title to items Nos, 3, 4, 
14, and 16 and portions of items Nos, 13 
and 15. His cleim to item No, 4 ig not 
pressed in this appeal. 

The learned Counsel for the appellant 
argues first, that a suit is maintainable 
under O. XXI, r. 63 in this case; and 
secondly, that the learned Judge 
should have allowed in his favour 
the items which he was disallowed, namely 
Nos. 3, 14, and 16 and portions of items 
Nos. 13 and 15, So we have to decide 
two points in this appeal, The first 
point ig whether in a suit under O. XXI, 
to aseert 
the title which he hasat the time when 
the suit was instituted to show that the 
order of attachment should not have 
been made. Order XXI, rr. 58 to 63 
relate to investigation of claims and 
objections to attachment, Under r. 59 
what the claimant or objector has to 
prove is that 


“at the date of the attachment he had some 


interest in, or was possessed of, the 
attached” * , property 
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. Whether he had any interest at the 

date of the attachment in the property, 
is the question which the court has to 
decide. If the decision goes against the 
claimant, he has fo establish his title to 
the property under r.63 before the expiry 
of one year, otherwise the order of attach- 
ment prevails against him and becomes 
conclusive, and he cannot assert his title 
to the property. It is argued on behalf 
of the appellant that though he was not 
able to establish his title to the property 
attached at the date of the attachment, 
still it ig open tobim to assert such title 
jn his suit under O. XXI, r. 63, Civil 
Procedure Code, sinea he has obtainted 
paltas from the zemindar establishing 
his title to the property; so that, if heia 
able to establish his title having regard 
to the evidence that he is able to offer 
in support. of it, the court may consider 
whether the attachment was validly made 
or not, The terms of O. XXI, r. 63 are 
these: 

“Where a claim or any objection is preferred, 
the party against whoin an order is made may 
jnstitute a suit to establish the right which he 
claims to the property in dispute.” 


These terms are wide enough to include 
a suit based upon title. No doubt 
according to the decisions, what the court 
has got to consider is, whether the attach- 
ment was rightly made. But having 
regard to the worde of the section, this 
question can be eettled—if the claimant 
gives evidence in regard to his title to 
the property—by considering whether he 
has succeeded in establishing his title 
to.it. The observations of the learned 
Judge in Najimunnissa Bibi v. Nacaarad- 
din Sardar (1) support this view. Rankin, 
J. observes: 

“The suit if brought is not limited by any special 
standards of evidenceor of law. The claimant may, 
if necessary, thrash out his title in the fullest and 
most ultimate full title to the property, then of course 
he must be content to asset whatever the title claimed 
mey be.” 

Later on the learned Judge says. 


“Yn either case, the material date is the date of the 
attachment. The decree-holder has fo show that the 
attachment was valid but has been wrongly released. 
The claimant hasto show that the attachment was 
wrongful but has been improperly retained. To 
show either of these things the real and ultimate 
right to the property may be put in issue.” 

Page, J., states his view thus at page 


5614. 


1) 83 Ind. Cas. 233; 51 O. 548; 39 O, L. J. 418; A.I. 


RIH Gal, 744, 
“#Pago of OL C.—[Hd.] 
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“In my cpinion, in a suit instituted under 1 
53 the object of the suit is to establish the plaint 
iff's title to the property, and not merely to estab-+ 
lish his right to have the attachment released.” 


So it is open to the claimant in 8 suit 
under O. XXI, r. 63 to show that he has 
a title to the property and that therefore 
the refusal to raise the attachment was 
wrong. Reference in support of this posi- 
tion may also be made to the decisions 
in Seetharama Reddiv. Venku Reddi (2), 
Renganatha Iyer v. Srinivasa Iyengar (3) 
and to the observations of the learned 
Judges in Veyindra Muthu Pillai v Maya 
Nadan (4) and Arunachallam Chetty v 
Periasami Servai (5). This position is not 
seriously contested by the learned Oounsel 
for the respondents, His argament is 
that in the plaint the claimant confines 
his relief for a declaration that the order 
of attachment was wrongly made and that 
he does not base it upon his title, It is 
true that the plaint is worded ’ rather 
narrowly, but it cannot be disputed that 
the claimant has given evidence to show 
that at the time when the suit was institut- 
ed, he had atitle to the property. The 
learned Judge has also considered the 
evidence relating to the title of the clai- 
mant to the disputed properties. In these 
circumstances we are not inclined to 
construe the plaintin the narrow form 
suggested bythe respondent. It therefore 
follows that a suit toshow that the olai- 
mant has a title tothe property. and that 
the order of attachment was not properly 
made would lie under O, XXI, r. 63 of 
the Givil Procedure Code, and the present 
suit cannot therefore be dismissed on that 
account, 


The next point for consideration is whe- 
ther, in addition to the title to the pro- 
perties which has been declared in favour 
of the claimant, he ia entitled to get a 
declaration of title with regard to the 
disallowed items we have referred to above, 
In respect of items Noe, 3, 14and 16 the learn ; 
ed Judge says that the plaintiff has no sale 
certificates. But it is not disputed that 
he has taken pattas from the zemindar, 
The learned Judge says aleo that the 
zemindar is not shown to have acquired 


(2) 11M. L. J. 344. 
(3) 90 Ind, Oas. 1037; 49 M. L. J. 656; 
274; A. I. R. 1926 Mad 42. 
(4) 58 Ind. Cas. 501; 43 M.696 at p. 702; (1920) M 
W. N. 299; 39 M. L. J. 456; 28 M. L. T. 312. 
(5) 70 Ind. Cas. 439; 44 M.902; (1921) M. WN 
569; 41 M. L, J. 202; 14 L. W, 649. 


2L W 


1933 


the ryovə interest in these lands Ly 
purchase or otherwise. Thisia relied upon 
‘by the Ist respondent in support cf the 
learned Judge's dicallowance of tke plaint- 
iff's claim. But in his written statement 
he does not say that he has any tiile to 
theee propert es, acd it cannot be denied 
that pittas have been given by the zem- 
indar to the plaintiff. Ia there circumsta- 
neces we do not sce what other evidence 
the claimant could give in support of bis 
title. Obviously the patias show that ihe 
zemindar treated the claimant as his tenant, 
and this would never have been done by 
the zemindir unlees he had a title to 
the proper:y. We would, therefore, hold 
that the lower Court should have declared 
the right of" the claimant to these items 
as well: 

The other items are portions of items 
Nos. 13 and 15 referred to in para 16 
of the lower Oourt’s judgment. The 
learned Judge disatlows these items on 
the ground tbat the attachment was prior 
to the sale. But the learned Oounsel for 
the respondents has very frankly conced- 
ed that the ground is untenable, having 
regard to. s, 109 of the Eetates Land Act. 
The claim of the appellant to these items 
also should be allowed. 


We would, therefore, set aside the decree 


of the lower Court, and give a decree to 
the plaintiff not only for ths iteme which 
have been allowed in his favour by the 
lower Oourt but also for the other items, 
the title to which we have dealt with ia 
our judgment. 

In the circumstances we direct each 
arty to bear his own costs. throughout. 

he memorandum of objections is dismissed. 
No costs. 


N. K JA. Objections dismissed, 
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quenitly—Sale— Unrestricted competitive bidding— 
Necessity of-—Notice under 3, 8—Essentials of—S. 8 
(2)—‘Conspicuous', meaning of. ; , 

Where by the terms ofa patni kabuliyat the 
patnidar remained bound ‘to pay any additional 
revenue for any new impost which might be levied 
by the authorities on the zemindaries’: 

Held, that cesses were covered by these words and 
it was a fair construction to put on the document 
that the intention of the contract was that the ad- 
ditional imposts were tobe treated as part of the 
patnt rent and realized assuch. [p.400,col.1.] 

For the purposes ofthe Patni Regulation the 
Commissioner is not an appellate authority in his 
relation tothe Collector, and hence the Collector 
cannot be said to have no jurisdiction to hold a 
sale despite the Commissioner's decision to the 
contrary. [p. 399, col.1.] 

There is nothing in the Bengal Patni Regulation 
(VIII of 1819), to justify the view that a paini 
tenure consisting of lands situated in more tougis 
than one isnot a taluk under that Regulation or 
that it cannot be sold under it. © ibid. | 

Where it appeared that intending bidders pre- 
sont ata patni sale were under the impression 
that there would be no sale if the money due would 
arrive in the course of the day: 

Held, that an auction-sale held under such cir- 
cumstances was nota sale free from unrestrictive 
competitive bidding and hence could not be upheld. 

For compliance with 6. 8 of the Regulation, it 
is not necessary to state in the application or in the 
notice any patni which may be in arrears but in 


respect of which the zemindar does not desire to 
proceed, though an omission to issue a general 
notice is fatal. Bhupendra Narayan Sinha v. 


Madar Buksh (2), Bhupendra Narain Sinha v. Madar 
Buksh (3)and Bejoy Krishna vy, Lakshmi Narain 
(4), referred to. 


The word ‘conspicuous’ in 8,8, cl. 2 ig relative 
term. A place inside the nezarat where such 
notices have always been affixed and the public 


have free access to the place and everybody interest- 
edin matters of this ‘description knows very well that 
it is to be found there is a conspicuous place within 
the meaning of s. 8. ji 


Meesre. Sarat Chandra Basu, Sitaram 
Banerjee and Prokash Chandra Bose, for the 
Appellant. 

Meesre. S. C. Basak, Naresh Chandra Sen 
Gupta and Urukramdas( hakravarti, for the 
Respondents. 


Judzment.—This is an appeal from a 
decree passed by the ‘Subordinate Judge of 
Murchicabed, cetiing aside a patni sele, 
The plaintiff held the mehal which formed 
the subject. matter of the suit, eight annes 
in patni right and the other eight annas in 
durpaini right, the petnidars in respect of 
the latter share being the pro forma defend- 
ants Nos. 5 to 7. The, principal defendant, 
the Raja of Nashipur, is the zamindar. Tne 
paint was originally created in 1854. The 
plaintiff and the zro forma defendants 
Nos. 5 to 7 acquired it in 1902 and execut- 
ed the usual cecurity ‘bond in respect of it 
and got their names reorded in the zamin- 
dar's sherista on Payment of nazar, It com.’ 
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prises lands of three touzis, namsly, Nos. 
434 and 523 of the District of Murshidabad, 
and No. 1152 0f the District of Birbhum. 
16 goes by the name of Mekal Sail Mail and 
bears an annual jama of Rs, 12,350. For 
arrears of rent for the first half-year of 
1331 B.B. the defendant, the Raja on Ist 
Kartick of that year, epplied for sale of the 
patni mehal under Regulation 8 of 1819. 
The plaintiff objected to the proposed sale 
cn the ground that the Regalation did not 
apply inasmuch as the mehal wascomprised 
within more touzis than one. The Oollector 
upheld the objection and rejected the ap- 
plication for ssle. Oa appeal by the 
defenant the Commissioner effirmed the 
Collector's order on 13:h May, 1925, In the 
meantime the rentfor the next half-year 
having fallen in arrears the defendant on 
ist Baisak 1332(=15th April, 1925) made 
another application tor the sale of the mehal 
under tke said regulation for the entire 
amount of arrears of rent for 1331 B.S. 
The sale was fixed for Ist Jatstha 1332 
== 5th May 1925), 

The plaintiff putin an objection on the 
ground already mentioned as also on other 
grounde, and in support thereof filed certi- 
tied copies of the order of the Collector 
and of the Commissioner in connexion with 
his objection in the previous application 
for sale to which reference has already been 
made. 
on the eaid 15th May, 1925, the date fixed 
for the sale, by the then Collector Mr, W. 
§. Adie, who for reasons to which it is not 
necessary to refer, disagreed with the view 
taken by his predecessor and did not feel 
bound by the decision of the Oommissioner 
and verbally rejected the plaintiff's objec- 
tion, What happened next is a matter of 
controversy between the partiee, and of it 
two versions have been given. (Their 
Lordships then stated of both parties 
and proceeded.) The accounts of the 
events set forth above have been taken 
from the pleadings of the parties and they 
represent only the bare outlines of the 
two stories in the main features which were 
developed in much fuller details in - the 
evidence adduced, but with variations, here 
and there, which are not worth mentioning. 

On 1th May, 1925, the defendant put in 
the balance of the purchase money, that is 
to say, Rs. 13,600, and the Oollector there- 

“upon confirmed the sale on the 20th. The 


'. plaintiff then appealed to the Commissioner | 


: who held that the sale was illegal and 
- invalid and ordered the sale certificate 
issued: by the Oollector to be cancelled, 
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The sale certificate was accordingly can" 
called on 24th August, 1925. The defend- 
ant thereupon moved the Board of Rəvenue 
who on 8th February, 1926, expressed the 
view that the sale was illegal, but that 
neither the Commissioner nor the Board of 
Revenue had jurisdiction to set it aside, 


“and the plaintiff would have to seek his 


remedy if he so desired in the Oivil Oourt, 
The plaintiff accordingly instituted the 
present suit on 13th February, 1926 The 
Subordinate Judge has decreed the suit and 
set the sale aside, From the decision the 
the defendant has appealed. The validity 
of the sale was challenged on behalf of the 
plaintiffs on various grounds on some of 
which the Subordinate Judge held in 
plaintiff's favour and on the others in favour 
of the defendant. Oonnected with the 
appeal, therefore, there has been a crose- 
objection preferred on behalf of the plaint- 
iff as reapondent in the appeal. 

Before dealing with the grounds urged 
in the appeal and the cross-objection it 
would be convenient to dispose of a preli- 
minary objection taken on behalf of the 
plaintiff as regards the maintainability of 
the appeal. The substance of the objection 
is that under an order made by this court on 
13th May, 1929, the plaintiff, who is still in 
possession,has been paying in the patni rents 
and the defendant has been withdrawing 
the same and that, therefore, the defendant 
is precluded from questioning any longer 
the validity of the -decision of the court 
below by which the sale was set aside and 
the plaintiff was restored to his rights as 
the holder of the patni notwithstanding 
the sale that had taken place. In our 
opinion, there is no force in this objection 
because the withdrawal and acceptance of 
the rents on the part of the defendant have 
been under the order of this court, made in 
pursuance of an arrangement which the 
parties suggested and which obviously was 
intended to operate without prejudice to 
their rights in the appeal. It cannot be 
suggested that the defendant in withdraw- 
ing and eczepting the rents as aforesaid 
has taken a benefit under the decree of the 
court below so as to be estopped from 
questioning the validity of that decree any 
longer. 

It will be convenient to deal with the 
crose-objection first because the grounds 
urged in connection with it may be disposed 
of quite shortly and none of them, in our 
opinior, ought to succeed, Tnese are 
grounds as regards which the Subordinate 
Judge has held against the plaintiff, 
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“ The firet ground is that inasmuch as the 
patni comprises landa of three tovzis or 
estates, two of which are in the District of 
Marsbidabad and one in the District of 
Birbhum, tbe provisions of Regulation 8 of 
1819 would not apply to it. The substance 
ofthe contention is that the patni taluk 
being an offspring of a touci or an estate 
cannot be more extensive than the touzi or 
estate itself. This contention is supported 
by certain decisions of the revenue authori- 
ties with regard to the same patni (Vide 
Exs. 7,7(a) and 7 (b), and what was said 
in Note 31 to s. 8 contained at page 202 
of the Board’s Manual of the Revenue 
and the Patni Sale Laws, 1928. It was, 
however, held by this court in the case of 
Manindra Chandra Nandi v AnnadaMohan 
Rai 15 Ind. Cas 586 (1), that the contention is 
not well founded and that there is noth- 
ing in Regulation 8 of 1819 to justify the 
view that a patni tenure consisting of landa 
situated in more touzis than one is not 
a taluk under that Regulation or that it 
cannot be eold under it. It is interesting 
; to note that Note 31 referred to above 
has been abrogated by the Board by a 
resolution passed on 10th June, 1929. 
Certain anomalies and difficulties which 
are suppcsed to ensue from such a view 
have been pointed out to us, but whatever 
the peculiar results might be in any 
‘particular case we are not prepared to 
hold that the view is not correct. It is 
not suggested that by reason of a part of 
lands of the zatnt being situated within 
the -Collectorate, the Oollector of Mur- 
‘shidabad had no jurisdiction to sell the 
patni or that the Oollectorate of Mur- 
shidabad does not satisfy the requirements 
a s. 3, Act VI 1853 and s. 3, Act VIII of 
865. 

The second contention is that the Ool- 
lector had no jurisdiction to hold thesale 
in spite of the decision of the Oommis- 
sioner to the contrary. The Commissioner's 
decision (Hx. 7) passed on 13th May, 1925, 
‘appears to have been brought to the notice 
of the Uollector on 15th May, 1925, (Vide 
Ex. 5). The Oollector was not altogether 
conventional in refusing to follow the 
ruling of the Commissioner, a superior 
revenue authority, and especially as the 
latter was amply supported by the view 
of the Board of Revenue as it then wes. 
Butfor the purposes of the Patni Regula- 
tion the Commissioner js not an appellata 
authority in his relation to the Oollector. 
It is not possible, therefo:e, to hold that 
*. (1) 15 Ind, Oas, 586, 
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the Oolleator had no jurisdiction to hold 
the sale in spite of the view which the 
Commissioner had expressed: Vide also 
Ex 7 (b). 

The third ground taken is that the 
postponement of the sale to a future 
hourand the holding of the sale at that hour 
was without jurisdiction, or in any event 
was irregular and occasioned an injury to the 
plaintiff because most of the bidders had 
by that time left the court. The facts 
are that the property was put up for sale 
about 2 Pr. Įm. and time was granted to 
the plaintiff at his request for bringing 
and paying in the money and when about 
5 p.m. the money did not arrive, the sale 
was held. The Subordinate Judge has 
held that the sale in question was not 
held in the order provided for in the 
regulation, but that this irregularity had 
been waived by the plaintiff because it 
was at his instance that the sale was 
adjourned to 4-30 P. m., and as the plaint- 
iff must have foreseen the circumstances 
under which the sale would be then held, 
he cannot be permitted to complain. It 
is quite true that once the sale commences, 
the notice under s. 8 being taken down, 
it has to be conducted by calling up the 
lots successively in the order. in which 
they may be found in that notice (es. ¥ 
and 10) and no sale shall be stayed or 
postponed on any account unless the 
amount of the demand be lodged: s, 14. 

But in this case it is not at all clear 
that the sale had so commenced or that 
when the Collector took up the matter 
at 2 P, M., he intended to proceed with the 
sale any more than to deal only with the 
objection of the plaintiff. It at that point 
of time, on the plaintiff's objection to 
the sale being verbally rejected, the Col- 
lector at the plaintiff's request granted 
him time to pay in the arrears and adjourn- 
ed the sale toa future hour, the plaintiff 
should be the last person to be allowed 
to say that the Collector acted without 
What s. 10 speaks of is the 
calling up of the lots in the order in 
which the lots are mentioned in s. 8, which 
is an entirely different thing from what 
is complained of by the plaintiffs so far 
as this ground is concerned. To get over 
the effect of the consent which had been 
given on the plaintiff's behalf it was sug- 
gested in the plaint and attempted to be 
proved on behalf of the plaintiff that the 


-order (Ex A) which bears date 15th May, 


1925, did not contain a correct recital of 
facta and was not passed by the Ool. 
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lector at the time. And this -position is 
sought to be supported by the petition, 
Ex. l (a), which the plaintiff mede to the 
Collector on 20th May, 1925, and on which 
the only order passed by the Collector was 
“File.” We are not prepared to hold that the 
plaintiff has been sucecs3ful in establishing 
the position he contends for. In our opin- 
lon itis clear beyond doubt that there was 
consent on the part of the plaintiff to have 
the sale held on that day it the dues were 
not paid by 430 r. m. We think the 
Plaintiff having bimsélf obtained the order 
for adjournment and forasaleat a future 
hour in case of default, must be taken to 
have waived all such objections as were the 
results which that consent produced. 


It has then been arged that the finding of 
the Subordinate Judge that the notice 
whichis ncczssary to be served at the 
mofuessil, namely, “at the principal town or 
village upon the landof the defaulters” 
was duly served,is wrong and unjustified 
on the evidence, We have examined the 
evidence bearing upon this point and we 
see no reason to dissent from the view which 
the court below has taken. The appellant 
has applied to tender asa piece of addi- 
tional evidence a schcol register in order to 
contradict D, W., No.2, Muhammad Motlab 
Hossein, who is one of the witnesses to that 
service; but to receive such evidence at this 
stage would obviously be very unsatisfactory 
and wea have accordingly rejected this 
applicatior. 


Another objection taken, which however 
was not taken in the court below, is that the 
cases which formed a part of the arrears for 
which the sale was held could not be 
realized by a sale under the regulation. It 
appears that by the terms of the Patni 
Kabuliyat of 1854 (Ex.J) the patnidar 
remained bound “to pay any additional 
revenue for any new impost which might be 
levied by the authorities on the zamin- 
daries." That cesses fall within these words 
cannot be disputed, There being no other 
means suggested the kabuliyat for realiza- 
tion of the demand as to cesses and a sale 
under the regulations, it is only a fair con- 
struction to put onthe document to hold 
that the intention of the contract was that 
the additional imposts were to ba treated as 
part of the patni rent and realized as such. 
‘We may point out, though not es an 
authority on the question, that the recovery 
of interest and ceeses under the regulation 
is a practice sanctioned by the Board of 
Revenue: vide Board's Manual of Revenue 
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The objections which the defendant took 
in the court below as regard3 the maint- 
ainability of the suit were decided against 
him and they have not been repeated: 
beforeus. To resist the plaintiff's claim a 
further objection was taken, namely, that 
the plaintiff was not competent to challenge 
the validity of the sale for two reasons: 
firstly because, as it ie said, the plaintiff had 
never before taken any exeception to a sale 
ofthe Patni under the Regulation: and: 
secondly because the plaintiff had waived 
all irregularities in connexion with the 
present sale by asking for an adjournment 
of if and consenting to it being held at 
4-30 P. m, on the day in question. Both the 
grounds have been overruled by the 
Subordinate Judge and we are in entire 
agreement with him so far as this matter is 
concerned. Itappears to' be an admitted 
fact that on ell occasions previously when 
preceedings under the Regulation were 
applied for the plaintiff deposited the 
zamindar’s dues and prevented the sale, and. 
it wae only when the rent for the first half- 
year of 1331 fell due and sale was applied 
for and the plaintiff was not able to pay the 
same that he took the objection. In such 
circumstances it cannot be contended that 
there was anything in the plaintift’s previous 
conduct which precluded -himfrom taking 
the objection: he had never allowed a sale 
under the Regulation to take place. The 
application that was made for adjournment 
of the sale and in consequence of which the 
sale was adjourned to 4-30 vp m., can, inour 
opinion, in no view of the case be regarded 
as a waiver of all antecedent irregularities, 
if any, but only a waiver of such irregularity 
as was necessarily due to what was done at 
his own request, namely, by the adjourn- 
ment of the sale. 

We havenow to deal with such of the 
grounds as have been found in favour of 
the plaintiff and on which the court below 
has cet aside the ssla and which consequent- 


‘ly form the subject-matter of the findings 


which the appellant aseails in his appeal. 
In this connection the first and most 
important question to consider is what 
exactly took place at the sale that was held. 
The plaintifi’s allegation was that the 
Collector told the defendant’s agents, Babu 
Purna Chandra Chatterjee, and Babu Anil 
Kumar ¢ hatterjee, that if the money would 
be paid by the plaintiff on the next day, i.e., 
16th May, he would cancel all papers, etc., 
relating to the proceedings that were being 
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held and the said two agents consented to 
the proposal of the Collector and gave an 
undertaking that they would receive the 
money and let the proceedings be annulled. 
The defendant, on the other hand, denied 
that there was any such proposal made 
by the collector, or any such undertaking 
given by the defendant's agents. The 
Oollector Mr. Adie undoubtedly would 
have been the best witness to sreak on 
thia matter, but he has not been and indeed 
could not be examined on either side be- 
cause he was on leave at the time when 
and for a long time before the trial took 
place in the court below. We may say here 
that we do not agree with the Subordinate 
Judge in his view that it was the defen- 
dant’s duty to examine him; in our opinion, 
that was no more the defendant's duty 
than it was of the plaintiff, but we cannot 
blame either party for his non-examination 
because in point of fact he was not available. 
(After considering the evidence as regards 
the version of what occurred their Lordships 
then proceeded), Ia our judgment 
the interest which the Collector took, and 
in ovr opinion rightly took, in seeing that 
the defendants agents should act up to 
the undertaking that had been given, and 
the conduct of Purna Babu in drawing up 
the draft, when admittedly he had no au- 
thority from his principal to allow the sale 
to be cancelled, lead unmistakeably to the 
conclusion that the sale must have been 
held on an understanding such as has been 
spoken to on behalf of the plaiatiff. -The 
account given on behalf of the defendants, 
of the events that followed the,sale, would 
not, in our opinion, suffisiently ‘explain the 
aforesaid two face, 

To our mind it is plain beyond doubt 
that Purna Babu, although he had no 
authority from his principal, had readily 
agroad to the proposal which the collector 
had made and which wis a vary fair one 
and bad as:ured the collector, as one 
might naturally do, thathe was really con- - 
corned with the money and did not care for 
the property, tbat out of the best of motives ~ 
he agreed to accept the money and not prc» ` 
ceed to complete the sale, should ;the money 


-arrive, that he honestly thought that his - 


principal would consent to the course if 
all fature troubles would be saved, and 
that he quite honestly suggested the con- 
ditions that the plaintiff should also agree 
toin order that-objections might not bs 
-Taised to-a sale of the paint in fature. But 
it seeme that he. had counted without the 
host, for his principal ‘evidently did not 
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ultimately agree to forego the bargain that 
he had made, and consequently the nego- 
tiation fell through. The result was that 
the collector was unable to do anything 
further in the matter and had to conclude 
the sale on 20th with the following order: 

“The purchaser paid Rs. 2,400 on_ the date of sale 
which was keptin a bag in the Treasury vide T. 
O. W. receipt dated 15th May 1925 and was credited 
intothe Treasury on 18th May 1925 (vide Ohalan 
No 109 Revenue deposit, dated 18th May 1925). The 
balance of the purchase money, Rs 13,600, thirteen 
thousand and six hundred, was deposited by Ohalan 
No. 113 dated 19th May-1925, The sale is concluded.” 

These, in our judgment, were the facts. 
But there is one aspect of them whicb, in 
our opinion, requires very serious con- 
sideration, There can be no doubt that 
the sale was held on the clear understand- 
ing that should the money come, the sale 
would not stand, Four bidders bid at the 
sale, Of them, the bide for the zemindar 
were the initial bid of Re. 10,000, an ir- 
termediate bid of Rs. 14,000 and the fiaal 
bid of Rs. 16.030. The three oher bidders 
offered Rs. 12,000, Rs. 13,000 and 
Rs. 15,0:0 respectively. Tho plaintiff's 
allegation was that 

“the two agents, on behalf of the zamindar having 
consented thereto (i. e, to receive the money should 
it arrive) the Oollector did not allow the intending 
purchasers who were present to offer any further bid.” 

Plaintif’s Witness No, 2, Jnanendra 
Mohan Sircar, says 

“People were present in the court at the time of 
the sale to the extent of 10 or 15 and some of them 
bid at the sale, but the Oollector told them not to 
bid as, if the plaintiff's men came with money, it 
would have to be accepted and the bidder’s money 
returned and after that noone bid for the property at 
the sale.” , . h 

Pisintifi's Witness No. 5, Kristonath Gupta, 
Baya; 

There were 2or 3 bids including the last bid of 
Purna Babu and then the Collector said that when 
the sale would be cancelled upon payment further 
bidding was not necessary. No one elsebid after 
that,” 

Plaintiff's Witness No. 8, Dhirendra 
Chandra Das Gupta says: 

“In holding the sale the Collector repeated with 
Purna Babu once or twice that if the money came he 
would have to accept it and Purna Babu expressed 
his assent to it asi * * 
when : the ‘bidding was going on the Oollector 
said that if they would take the money when: it 
came, there was no use for much bidding, and 
after that Purne Babu bid and no other bidders did 
50." TT 

The Nazir, D. W. No.1, Gobinda Gopal 
Mazumdar, whose evidence on this point is 
ona par with whatit is on all other points, 
B878 : 

“I do not remember whether when bidding was 
going on the Oollector said that it was no use bidd- 
ing as the money would be paid the day after and 
the sale cancelled,” ' 
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-~ On the evidence quoted above, which we 
“Bee no reason to disbelieve and which fits 
in very well with the probabilities of the 
case, we have no 
least this; that everybody present at the 
sale was under the impression that if the 


found 
which 


zamindar having agreed 
ress undertaking to that 


effect you did not allow the bidders present to bid any 
. further.” : 


. The story given in. the plaint was the 
. story given on the very next day, and it is 
-Inconceivable that it could find a place in 
this petition unless it was substantially 
true or that it would not have been chal- 
lenged if it was not so. An auction sale 
held under such circumstances is not a 
-Bale with free and unrestricted competitive 
bidding which isits essential characteristic 
‘and is not a sale which can be upheld, Added 
to it is the patent fact that the sale, such as 
"ib was, fetched a ridiculously low and utter- 
ly inadequate price which cannot but have 
been its direct result. The patni rent for 
one year was Rs. 13,000 and odd and the 
patni itself was knocked down for Rs. 16,000. 
The plaintiff's case is that its value is Re. 5 
lacs, but in any case it is evident that it 
‘is nowhere near what it has fetched, 


mi Two other points’ have been found in 
` favour of the plaintiff by the Subordinate 
». Judge and as they have formed the subject 
‘of the appellant's attack it is as well 

‘that we should deal with them quite short- 


y. 

The Subordinate Judge has held that 
there was no comprehensive application 
and notice in this case, such as is required 

: bys. 8, cl, (2) of the Regulation. The ap- 
plication that was made is Ex. E and the 
notice that was put up is Ex. 12, The 
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the 


cular tenure in the application Ex. F and 


notice putup at the zamindar’s kutchery 
would not mean that the application and 
the notice were not the comprehensive ones 
required by s. 8. d 3 

It is not wholly easy to construe a Regula- 
tion of 1819, which was concerned with a 
zamindari as the unit in its relation to 
touzis created long after and several of 
which may be within oné zamindari. But 
we are not called upon in this case to deter- 
mine whether a petition in which all the 
patnis within one particular touzi are men- 
tioned and a notice of similar purport 
would not be enough or whether the .peti- 
tion and the notice should not contain all 
the patnis within the entire zamindari, 
But we are not prepared to hold that it is 
necessary to state in the application’ orin 
the notice any patni which may be in ar- 
rears but in respect of which the zamindar 
does not desire to proceed. It is true that 
an omission to issue a general notice as 
required by s. 8 is fatal: Bhupendra 
Narayan Sinha v. Madar Buksh(2).’ But 
from the decision- of the High Court in 
Bhupendra Narain Sinha v. Madar Buksh 
(3) which the Judicial Committee affirmed 
by the decision cited above it would ap- 
pear that in that case what was confained 
in the notice was one patni only while 
from the evidence it appeared that there 
were about 40 cases under Regulation 8 in 
which the zamindar wasinterested. In the 
case of Bejoy Krishna v. Lakshmi Narain 
(4) it was pointed out that the lots to be 
sold are to be mentioned in the notice 
under s, 8, cl, (2) and that under s. 10 the 


Subordinate Judge found on a comparison = sale should take place in the order given 


of these two with the notice Ex, H that was 
“ put up on the same day at the zamindar’s 
| kutchery, that in Ex, Ha very large number 

of tenures were mentioned as being in 
- arrears, while in Hx. E and Ex. 12 it was 
. this one tenure that was asked to be sold 

‘and advertised for sale. The conclusion 
: that he has arrived at on this comparison 
‘is that inasmuch as there were other ten- 
‘ures which were in arrears in Ex. Hand 


in the notice, The plaintifi-respondent, 
after the hearing of the appeal was over 
and while the case stood over for judgment, 
putinan application for letting in some 
additional evidence to show that there 
(2) 92 Ind. Oas. 681; A.I. R, 1925P. ©. 297; 52 
I. A. 439; 53 O. 1; 23 L, W. 9 (P. O.). 
5 (3) 08 Ind. Oas, 793; A.I. R. 1921 Oal. 296; 34 O. L. 
(4) 54 Ind. Oas. 736; A. I.R, 1920 Oal. 249; 47 O, 
337; 30 Q. L: J. 433; 24 0. W. N, 972, E: 
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were other patnisin respect of which the 
defendant is the zamindar and which 
were also sold under the] Regulation 
at the said sale. We have rejected this 
prayer as having been made too late 

The Subordinate Judge has also been 
at great pains to hold that the notice that 
was put up at the collector's kutchery was 
not put up at a conspicuous place as Te- 
quired by s. 8, cl. (2) of the Regulation. We 
have examined the evidence that there is 
on the record on this pointand we think that 
this conclusion is wholly untenable. There 
is a large body of evidence which establish- 
es that the place inside the mnezarat where 
the said notice was put up is the usual 
place where such notices have always been 
affixed and that the public have free access 
to the place and everybody interested in 
matters of thisdescription knows very well 
that it is to be found there. The word 
“conspicuous” must be a relative term; 
and upon such evidence as there is on the 
record it is impossible to hold that the placa 
in question is not a .conspicuoas place. 
Reference in this connection may in parti- 
cular be made to the evidence of the Ool- 
lectorate Nazir, D. W. No. l Gopal Gobinda 
Mazamdar; and the plaintiff's own witnesses 
such as P. W. No, 2 Jnanendra Mohan Sircar, 
P. W. No. 5 Kristo Nath Gupta, P, W. No. 
6 Shyamapado Gupta, P. W. No. 7 
D vijendra Nath Lahiri. 

The result is that in our opinion the ap- 
peal should be dismissed and we order ac- 
cordingly. The respondent will be entitled 
to his:ooste. 

The cros3-objection is also dismissed but 
with no order as to costs. 

N./as Order accordingly, 

. oe 


- ALLAHABAD HIGH COURT. 

` Second Oivil Appeal No. 467 of 1932. 

A January 24, 1933, 

st [IQBAL AHMAD AND Kison, JJ. 
Pandit JOTI PRASAD UPADHIYA 
— PLAINTIFE— APPELLANT 
NA `  Persus - ; d 
Rai Bahadur Munshi AMBA 
PRASAD—Deraxpanr—ResponDENT, 
U. P. District Boards Act (X of 1922), s. 35— 
Civil Procedure Code (Act V of 1908), s. 9—Suit to 
challenge validity of election of District Board Chair- 
man—Maintainability—Interpretation of Statutes— 
Proceedings in Council—Special remedies. 

The jprisdiction.of the Civil Court totrya suit 
challenging ‘the validity of the election of a Ohair- 
man ofa District Board is impliedly barred by s. 

n85 (3).98 the: District Boards Act’ and even an 
„arbitrary disregard by the: Local Government:-of the 
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mandatory provisions of that section by refusing 
to appoint a tribunal to decide the question does 
not bring into play the jurisdiction of the Oivil Court. 
Sarvothama Rao v. Chairman, Municipal Council, 
Saidapet (3), dissented from. [p. 406, col. 1.] 

Where the statute which creates the right also 
prescribes a particular remedy for the infringement 
of that right, that remedy, and that remedy alone, 
can be pursued by the person complaining of the 
infringement ofthe right for the redress of the 
alleged wrong doneto him. Abdur Rahman v. 
Abdur Rahman (1), Bhaishankar Nanabhat v. 
Municipal Corporation of ‘Bombay (2), referred to. 
[ibid.] 

In construing an Act it is not proper to refer to 
the proceedings of the Legislative Oouncil or the 
opinions expressed by its members, [ibid.] 
«Second Oivil Appeal from a decision of 
the District Judge, Agra, dated the 4th 
April, 1932. 

Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

Maaare, S. K. Dar and Bhagwati Shankar, 
for the Respondent. 


Judgment.—The question of law that 
arises in the present appeal is whether a 
civil Oourt has jurisdiction totry a suit 


. challenging the validity of the election ofa 


Ohairman of a District Board, Such a suit 
is undoubtedly a suit of acivil nature and, 
unless the jurisdiction of the civil Oourt 


. to try such a suit is expressly or impliedly 


barred by any provision of law, the suit is, 
in view of the provisions of s. 9, Oivil Proce- 
dure Code, triable by the civil Oourt, Itis 
admitted that the jurisdiction of the civil 
Court is not expressly barred by any enact- 
ment having the force of law, butit is con- 
tended on behalf of the defendant-respond- 
ent that s. 35 (3) of the District Boards Act 
(Act X of 1922) passed by the Local 
Legislature impliedly barathe cognizance 
of such a suit by a civil Court, If this 
contention is well founded, this appeal 
must failand the decision of the lower 
Appellate Court dismissing the suit brought 
by the plaintiff appellant must stand, 
Otherwise we shall have to decide the 
further question whether the lower Appellate 
Court was right in rejecting an application 
for amendment of the plaint filed by the 
plaintiff-appellant in that court, in circums- 
tances hereinafter specified, 

The suit giving rise to the present appeal 
was for a declaration that the election of 
Rai Bahadur Munshi Amba Prasad 
defendant-respondent, as Chairman of the 
District Board of Agraon the 8th of Janu- 
ary, 1932, was ‘void and illegal and in- 
effectual”, and fora permanent injunction 
restraining him from acting as Ohairman of 
the Board, The facts that led to the election 
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of the defendant are all admitted, and are ‘as 
follows:— 

The District Board of Agra consists of 28 
elected snd 2 nominated members. The 
Local Gcvernment fixed the 5th of Decem- 
ber, 1931, for the “general election” of the 
non-Muslim members for all the -constitu- 
encies of tte District Board, and the 7th of 
December, 1933, for the election of the 
Muslim members of the Board, in exercice 
of the powers vested in it by s. 26 A of the 
District Boards Act. The Local Govern- 
ment alto fixed the 8th of January, 1932, as 
the date forthe election of a Chairman of 
the Board, in pursuance of the provisions of 
e. ¿5-A (l) of the Act. Elections did take 
place in all the constituencies on the 5th of 
December, 1£31, except in Iradatnagar 
constituency. In that constituency, on 
account of a breach of the peace, the 
Returning Officer had to etop the poll when 
the voting wss in progress. There were 
two candidates in that constituency, 112, the 
plaintiff-appellantand a gentleman named 
Mawasi Lal. Mawasi Lal had, upto ‘the 
time of the clcsing of the poll, secured more 
votes than the  plaintiff-appellant The 
Muslim members of the Board were also 
elected by all the constituencies on the 7th 
of December, 1931. In accordance with the 
election rules the returns of the general 
election in all the constituencies including 
Iradatnsgar were forwarded to the Local 
Government, The result of the elections 
of all the constituencies except Jradatnsgar 
was published by the Government in tha 
Government Gezette. As regards Iradat- 
nagar, the Local Government directed that 
a fresh election be held. Accordingly, 
fresh nominations were invited for that 
constituency and an election was held on 
the 27th of Janusry, 1932. In that election 
the plaintiff-appellant was elected and the 
fact was notified in the Government 
Gazette, Inthe meantime the Board met 
on the 8th of January, 1932, to electa 
Chairman. There were two candidates, viz., 
(1) Rai Bahadur Munshi Amba Prasad, 
defendant :espondent, and (2, Raja Bahadur 
Kushalpal Singh. The total strength of 
the Board cn the 8th January, 1:32, was of 
27 elected members and 2 nominated 
membere, Outof the 29 members 28 were 
present atthe meeting and Rai Bahadur 
Munshi Amba Presad secured 16 votes and 
the Raja Bahadur got only 12 votes. The 
result was that Rai Bahadur Amba Prasad 
was elected Chairman by a majority of 4 
votes, Asno non-Muslim member for the 
Iradatnagar constituency had been elected 
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up tothe 8th ofiJanuary, 1932, no nore 
Muslim member representing that con- 
stituency took part in the election of the 
Chairman. The plaintiff's case was that the 
Local Government had no power to fix & 
date for the election of a Obairman prior to 
tke election of the members by all the con- 
stituencies, and thates in coneequence of 
the election of a Chairman on the 8th of 
January, 1¢3?, before the election in the 
Tradatnagar constituency had taken place, 
he was deprived of his legal right to 
participate in the election of the Ohairman, 
the meeting of the Board that took place on 
the &th of January, 132, was illegal and 
“ultra vires” and the election of the defend- 
ant as Ohairman was void and illegal. The 
ee was filed on the 10th of February, 
1932, 

The defendant respondent contested the 
suit inter alia on the ground that the civil 
Oourt had no jurisdiction to try the suit 
and that.in accordance with the provisions 
of s, 35 (3) of the District Boards Act, the 
question of the validity or otherwise of his 
election as Ohairman could only be taken 
cognizance of by atribunal appointed by 
the Local Government for the purpose of 
deciding that question. Section 35 (3) 
runs as follows :— 

“When there is a question whether the Ohairman 
of a Board has been duly elected or nominated under 
sub-s. (2) the Local Government shall refer it for 
final decisionto a tribunal consisting of a person or 
persons qualified to be appointed as Judges of the 


High Court who shall be appointed by the Local 
Government,” 


It appesrs that the plaintiff-appellant 
has 8 brother named Dr, Ishwari Prasad 
who was elected as a member of the’ Board 
from a certain constituency on the 5th of 
December, 123:1. He addreseed a letter to 
the Local Government on the 19th of 
January, 1832, stating that the election of 
tke defendant as Chairman was void and 
requesting the Government to refer the 
matter to a tribunal for decision. The 
Government despatched a reply'on the Yth 
of February, 1932, refusing to appoint a 
tribunal. It is to be noted that the suit was 
filed the very next day, viz, cn the lUth 
of February, 1¢3?, and it-is admitted that 
till the date of the institution of the suit 
the reply had -not been received by 
Dr.Ishwari:Prasad and that the plaintiff wae 
not aware of the refusal of the Loca] Go- 
vernment to appoint a tribunal. 


The Munsif overruled all the pleas urged 
in defence including the plea of jurisdic- 
tion and-passed a decree declaring that the 


‘election “of “the -defendant-respondent as 


1923 


Chairman: of the District Board of Agra 
was invalid, and restrained him by a per- 
manent. injunction from acting as Chairman. 
In determining the question of jurisdiction 
raised by the defendant, hedid not confine 
himself to a consideration of the provisions 
of the District Boards Act, but freely drew 
upon the proceedings of the United Pro- 
vinces Legislative Oouncil which culmi- 
nated in the amendment of the Act in 
1929 by the addition, of cl. (3) to s, 35 quoted 
above, and summarizəd the result of his 
investigations as follows :— 

“It appears to me that there are two principles 

underlying this fenactment (District Boards Act.) 
Firstly, that the executive should not have a final 
say -in respect of disputes about the election of a 
member or a Ohairman. Secondly, eitherfor speedy 
determination of the dispute or toprevent the money 
flowing to the pockets of the lawyers, as was remarked: 
by certain members in the Council,. the matter is 
not to be litigated in regular courts in a regular 
manner. 
He telt impressed by the absence of any 
provisioninthe Act as regards the proced- 
ure to be followed on an election petition 
questioning the validity of the election of 
a Ohairman analogous to the 
provisions in the Act prescribing the pro- 
cedure for the decision of an election peti- 
tion questioning the validity of the election 
of a. member of the Board. He then pro- 
ceeded to quote in hia judgment (from the 
proceedings of the Legislative Oouncil of 
U. P, December 19, 1929, Vol. XLV No. 6) 
what he characterized as the interpretation 
put on e. 35 (3) by the Hon'ble Minister 
for Local Self-Government and noted that 
that interpretation commended itself to 
him. He pointed out that to uphold 
the defendant's contention would be to 
hold, that 

“the ultimate suthority lies with the executive 
which may refuse to appoint a tribunal and an ag- 
grieved person like the plaintiff shall have no remedy. 
This would be going against a principle which ....... : 
underlies the laws of the District Boards”, 

He held that, 

“go long as a tribunal is not appointed, the juris- 
diction of the Oivil Oourts in my opinion is not taken 
away”. 


Tae defendant-respondent went in ap-- 


peal to the lower Appellate Court. The 
appeal was heard and decided by the learn- 
ed District Judge. An application for 
amendment of the plaint was pre- 
santed in his court on behalf 
of ths plaintiff, tha appellant be- 
fore us. By the amendment the plaintiff 
eou zht further to allege that the cause of ac- 
tion, apart from the dates mentional in the 
plaint, also arose on the 9sh of February, 
1v3?, when the Local Government refused 
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to appoiat a tribunal in accordance with 
the provisions of s. 35 (3) of the District 
Boards Act, 

The learned District Judge held that, 
as in the plaint there was no reference to 
the refusal by the Local Government to 
appoint a tribunal for the decision of the 
question of the validity of the election of the 
defendant as a Chairman and as the fact of 
the refusal by the Government to nominate a 
tribunal was not within the knowledge of 
the plaintiff when he filed the cuit, the suit 
as brought was impliedly barred by a. 35 (3) 
of the Act. Hedid not decide tha ques~ 
tion whether if the fact of the refusal by 
the Local Government to appoint a tribunal 
was known to the plaintifi before he filed 
the suit, and if that refusal was pleaded as 
giving to the plaintiff a cau3ə of action for 
a suit inthe civil Court, the civil Oourt 
would or would not hava had jurisdiction 
to decide the matter. Buthe thought that 
tha proposed amendment would change 
“the entire nature of the cause of action” 
and as the application for amendment had 
been made at a vary late stage, he refused 
to grant the same. The result was that 
he allowed the appeal filed by the defendant 
and dismissed the plaintiff's suit. 

In second appeal before us it is argued 
by the learned Oounsel for the plaiatiff- 
appellant that, in the circumstances of the 
present case, the learned District Judge 
erred in rejecting the application for amend- 
ment and that, in order finally to settle the 
controversy between the parties, the pro- 
posed amendment ought to have been allow- 
ed, and the District Judge should have 
approached the question of jurisdiction of 
the civil Oourt on the assumption that 
the Local Government had, prior to the 
institution of the suit, refused to appoint 
a tribunal, though it was bound to do soin 
accordance with 8.35 (3) ofthe Act. Itis 
pointed out by the learned Counsel that to 
refuse the amendment prayed for would 
ba to invite the plaintiff to institute a fresh 
suit on the allegations contained in the 
plaint with the addition ofthe fact that the 
Local Government had, on the Yth of Feb- 
ruary, 1932, refused to appoint a tribunal for 
deciding the question of the legality of the 
election of the defendant as Chairman of 
the Board, and this would mean waste of 
pablie time and inordinate delay in the de- 
cision of a matter which, on grounds of pub- 
lic policy, should be speedily settled and 
decided. A EP 

As we are satisfed that the jurisdiction of 


the civil Oourt to try a suit challenging 


408. 


the validity of the election of a Ohairman 
of a District Board is impliedly barred by 
8. 35 (3) of the District Boards Act and that 
even an arbitrary disregard by the Local 
Government of the mandatory provisions of 
that section by refusing to appoint a tribunal 
to decide the question does not bring into 
play the jurisdiction of the Civil Court, we 
refrain from expressing an opinion on the 


question whether the District Judge was. 


right in refusing to allow the proposed 
amendment, 

The plaintiff sought redress in the pre- 
sentsuit with respect to the infringement of 
his right as an elected member of the Board 
to ‘participate in the election of the Ohair- 
man. This right is vested in a member by 
8. 35 A of the District Boards Act. But for 


the provisions contained in the Act, the- 


right to elect a Chairman could not and did 
not exist in a member of the Board, It fol- 
lows, therefore, that the right, the infringe- 
ment of which was complained of in the 
present suit, owes its existence to the Dis- 

` trict Boards Act, and it is well settled that 
where the statute which creates the right 
also prescribes a particular remedy for the 
infringement of that right, that remedy, 
and that remedy alone, can be pursued by 
the peraon complaining of the infringe- 
ment of the right for the redress of the 
alleged wrong done to him, vide Abdur 
Rahman v. Abdur Rahman (1). 


The District Boards Act is a self contain- 
ed Act containing exhaustive provisions 
for the constitution of Boards, for the pre- 
paration of electoral rolls, for the election 
of members and Ohairman of the Board, 
for the manner in which the validity of the 
elections of members and Ohairman can be 
called into question, and the tribunal by 
which such questions are to be determined. 
So far as election petitions questioning the 


validity of the election of a member of the. 


Board are concerned, there are detailed 
provisions in the Act as regards the form 
and presentation of such petitions and the 
prosedure to be followed at the hearing of 
such petitions and it is provided bys. 19 
of the Act that 


“except so far as may be otherwise rovided 
by this Act or by rule the procedure provided 
in the Oode of Civil Procedure, 1908, in regard 
to suits shall, so far as it is not inconsistent 
with this Act or any rule, and so. far as it can 
be made applicable, be followed in the hearing of 
election petitions.” 


Then follow certain provisos which are im- 


(1) 87 Ind. Cas. 51; 47 A. 513 R 


; ; L. . 6A, 
Qiv.; 23 A.L. J. 385; A. I, R. 1925 All, 380, ï are 
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material for our present purposes, It is-tfuel 


as pointed out by the Munsif, that Ohap. IIL 


of the. Act that deals with the election. - 
ofa Ohairman does not contain any provi-- - 
sions analogous to the -provisions of s. 19-- 
which fina a place in Ohap. II of the Act-- 


which is heaced es “Constitution of 
Boards.” But thé mere omission by the 
Legislature to prescribe the procedure to 


be followed by the tribunal appointed by - 
the Local Government in accordance. with - 
8. 35 (3) of the Act does not lead to the - 
conclusion that the Legislature intended: - 


impliedly to give jurisdiction to the civil 
Court to determine the question of the 


validity of the election of a Ohairman in ` 


the event of the Local Government refusing 
to appoint a tribunal. On the other hand, 
the omission appears to be deliberate and 


suggests that the Legislature, in its dis». 


cretion thought fit not to trammel the tri- .. 


bunal by technical rules of procedure and 
to let the tribunal have a free hand in 
expeditiously deciding the question of the 


validity of the election of. a Ohairman. _ 


And the reason for it is not far to seek. 
Delay in the decision of the question whe- 
ther a member of the Board has or has not 
been duly elected does not matter much, 
The Board, notwithstanding the, pendency 


of such dispute, can and does goon func- | 


tioning and it is provided bye. 69 (1l) that 


“no vacancy in a Board or in a Committee . 


ofa Board, shall vitiate any of its acts or 
proceedings.” But important functions of 


the Board have to be discharged by the - 


Ohairman and the Act clothes him with, 
and casts on him, powers and. duties of far 
reaching importance, and.delay in the dei 
cision of the question of the validity of his. 
election may be disastrous and might lead 
to grave complications. By s. 4 of the Act 


if is provided that the Board shall be a ` 
body corporate having perpetual succession . 


“vested with the capacity of suing and 
being sued in its corporate name’ of acquir- 
ing, holding and transferring--property...... 
and of entering into contracts.” 
in most cases acts through its Ohairman 
and it ir, therefore, expedient that the con- 
troversy regarding the validity of the elec- 


The Board ` 


tion of such an cfficial of the Board should . 


not remain penaing for a long time and 
that the doubt on the point should be set 


at rest as speedily as possible. If juriadic- - 


diction with respect to such matters -is 


vested in the civil Courts the inevitable © 


delay that takes place in the final decision 
of civil. cuits is bound to occur with the 


recult ikat the whole administration of the | 


1933 


Board. would be paralysed while questions 
of academical interests are being discussed 
in Civil Courts. It appears to ue, there- 
fore, that the Legislature has reserved the 
question of the validity of the election or 
nomination of the Chairman of a Board for 
final decision by a tribunal appointed by 
it without prescribing the procedure that 
the tribunal may be bound to follow. 

It is unnecessary to pursue this discus- 
sion further, for if the law is clear it is our 
duty to give effect to it without attempting 
to enquire into the reasons for the enact- 
ment, and in this connection we may point 
out that the learned Munsif was wholly 
wrong in appealing to the procaedings of 
the Legislative Council and the so-called 
interpretation put upon s. 35 (3) by the 
Hon'ble Minister for Local Self-Government 
in order to decide the question of jurisdic- 
tion raised by the defendant. It cannot be 
doubted that the right of a member to vote in 
the election of a Chairman is the creation of 
the District Boards Act and that that Act 
prescribes that the dispute as to the vali. 
dity of the election of a Ohairman is ‘to be 
decided by a tribunal appointed by the 
Local Government, It follows, therefore, 
that “except so far as otherwise expreesly 
provided or necessarily implied, that tri- 
bunal’s jurisdiction to determine those 
questions is exclusive’ and “it is an essen- 
tial condition of those rights that they 
should be determined in the manner pre- 
scribed by the Act, to which they owe 
their existence. In such a case there is no 
ouster of the jurisdiction of the ordinary 
courts for they never had any; there is no 
change of the old order of things; a new 
order is brought into being,” vide Bhai- 
shankar Nanabhai v. Municipal Corporation 
of Bombay (2). We find it difficult to be. 
lieve that the Legislature, while providing 
that a tribunal appointed by the Local 
Government should be seized of the 
tie matter, intended that the civil Oourt 
should also have, so to say, dormant jurisdic- 
tion to decide the question and that that 
jarisdiction is to become active the moment 
the Local Government refuses to appoint a 
tribunal. Ifthe Legislature wanted not to 
bar the jurisdiction of civil Courts 
and not to. give exclusive jurisdiction to 
the tribunal appointed by it, nothing would 
have been easier than to give expression to 
such an intention by express words in the 
enactment. The inconvenience that would 
result by conceding jurisdiction to the 
civil Court can better be imagined than 

(2) 31 B, 604 at p. 609; 9 Bom, L, R. 417. i 
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described. The Local Government may 
for. reasons, that appear convincing to it,” 
delay the appointment of the tribunal. An 
aggrieved member may in the meantime 
file a civil suit and then a tribunal is 
appointed by the Local Government. What 
is to happen in such a case? Isthe civil 
suit to be stayed or to continueand what is 
to happen if the decisions of the tribunal 
and of the civil Oourt are contradictory? 
If the civil Oourt was to have concurrent 
jurisdiction with the tribunal, one would 
have expected provisions in the Act con- 
cerning these questions and these matters 
could not have been left to be at large at com- 
monlaw. The omission in the Act to provide 
forsuch contingencies leads to the inevit- 
able conclusion that the Legislature did 
intend to bar the jurisdiction of the civil 
Courts in such matters. 

The view that we take is opposed to the 
view expressed in Sarvothama Rao v. 
Chairman, Municipal Council, Saidapet 
(3). Inthat case Wallace, J., while dealing 
with r, 31 of the election rules under the 
Madras District Municipalities Act (V of 
1922) which lays down that 
“If any question arises as to the interpretation of the 
rules, otherwise than in connection with an election 


enquiry, the question shall be referred to the Local 
Government, whose decision shall be final", 

o .erved that 

“Now, if this tribunal had functioned in this case 
and given a decision ........ v I am clear that the 
civil Oourt would have no jurisdiction..... - But 
where the proper tribunal has declined jurisdiction 
and the aggrieved party is thus bereft of his 
statutory and constitutional remedy, it is the province 
of the civil Court, as a Oourt of Equity, to fill the 
vacuum created and to exercise the jurisdiction 
which the proper tribunal has failed to exercise,” 


With due deference and for the reasons 
given above we are unable to agree with 
that decision. When the Legislature has 
prescribed a particular method for the 
redrees of an alleged wrong that method 
alone is open to the aggrieved party and in 
sach a case the civil Oourt has no jurisdic- 
tionto deal with the matter reserved by 
the Legislature to a specially appointed 
tribunal. 

We hold, therefore, that the jurisdiction 
of the ‘civil Oourt to try the suit giving 
rise to the present appeal was impliedly — 
barred and we accordingly dismiss this 
appeal with costs. 


A Appeal dismissed. 
(3) 73 Ind. Oas. 619; 47 M, 585; 
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-e LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 1291 
i ` of 1132, 
January 17, 1933, 
_ .,.. Barns, J. 
Mian ABDUL AZIZ—J opauent- 
DEBTOR—APPELLANT 
versus 
Tae ALLIANOE BANK or SIMLA 
LIMITED In LIQUIDATION—Dzorgs- 
HOLDER AND CTHERS— JUDGMENT- DEBTORS 
AND OTAERS— RRF PONDENTS, 

Civil Procedure Code (Act Y of 1908), ss. 11, 84, 47 
— Construction of decree—Hxecution of appellate 
decree— Construction of lower Court's decree, whether 
res judicata—Purchaser of equity of redemption, 
whether legal representative—Right | to appeal— 
Principal amount of decree, meaning of. 

A purchaser of the equity. of redemption from the 
judgment-debtors, is their ‘representative’ within 


the meaning of s. 47, Oivil Procedure Code, tp. 409, 
col. 1.] 
The expression ‘representative’ in s, 47, Civil 


Procedure Code, has been construed in a wider 
sense than-the expression ‘legal representative’ and 
includes also represéntative-in-interest, [ibid.] 


The two tests to be applied in determining 
whether a person is a ‘representative’ within the 
meaning of s. 47, Civil Procedure Code, are (1) 
whether any portion of the interest of the decree- 
holder or of the judgment-debtor, which was 
originally vestéd in one of tho parties to the suit 
has, by act of the parties or by operation of law, 
vested in the person, who is sought tobe treated as 
representative and (2), if there has been 
devolution of interest whethér so far as such interest 
is concerned that person is bound bythe decree, 
Ishar Dasy. Parma Nand (1), Ajodhya Roy v. 
Hardwar Roy (2), referred to. [ibid.] 

Where the expression ‘principal amount of the 
decree’ which occurred in a decree was‘ construed 
by the court, as including future interest, but 
the decree was subsequently affirmed by the 
Appellate Oourb: — 

Held, in an application to execute the appellate 
decree that the matter of the construction of the 
decree was not res judicata. Lachman Das v, 
Lakshmi Narain (3), relied on. [ibid.] 

Held, further, on a construction of the; decree that 
the expression principal amount of the decree did 
not include interest after the date of the suit. {p. 
410, col. l] 

Future interest awarded unders. 34, Civil Pro- 
cedure Oode, is really inthe nature of damages 
granted by the court for the plaintifis being kept 
out of the money due to them, after the date of the 
decree. [p. 410, col 2.] kih 

Miscellaneous First Oivil Appesl from 
an order of the Senior Subordinate 
Judge, Lahore, dated the 27th June, 1932, 

Lala Badri Das, R. B., for the Appellant, 

Mr. Kishen Dial, fer the Decree-holder, 

Mr. H. C. Kumar, for the Official 
Recéiver. | 1: 

Judgment —The material fac’s of the 
case for tle purposes cf this appeal may 
be briefly stated as follows:.— 


The Alliance Bank of Simla, the plaint- 


ABDUL AZIZ v, ALL, BaNK OF SIM) A, LID, 


142 I, 0. 


iffs in this case, sued on the basis of a 
promissory note for Re, 20,000. executed 
by two brothers named Lala Kanehi 
Parshad Thakral and Rai Sahib Mool Ohand 
and obtained a simple money decree for 
Rs. 19,041-6 6 on the 22nd January, 1325, 
The decree was as follows: — 


“I, therefore, pass a decree for Rs. 19,041-6-6 and 
costs in favour of plaintiff and against defendant. 
Interest on the decretal amount at 9 per cent.per annum 
with half-yearly rest is to run in future further from 
date of suit till date of realization,” 


Five days after the exscution of the pro- 
miseory rote the debtor, had created an 
equitable mortgage of certain property 
known es the “‘Aville” Estate in favour of 
the plaintiffs. For some reason or other 
the plaintiffs had not chosen to. institute a 
suit on the basis of this mortgage, though 
the factum of the mortgage was mentioned 
inthe plaint. The result was that the 
decree was a simple money decree as 
stated above. 

In execution of this money decree the 
plaintiffs sought to sell the Aville Estate 
upon which, Mian Abdul Az'z (the appel- 
lent in the present case) objected, claiming 
that the property was sold to him on the 
10th November, 1924, and that he was in 
peszeesion in his own right. This objec 
tion was allowed and the property was 
released from attachment. The plaintiffs 
thereupon instituted a suit under O, KAT, 
r. 63, Civil Procedure Code, for a declara- 
tion of this charge on the property on the 
footing of the equitable mortgage. This 
suit resulted in a decree on the 3lat 
August, 1927, in their favour which was as 
follows:— 


“It is ordered that a decree for declaration to the 
effect that the plaintiffs have a lienon the estate in 
dispute to the extent ofthe principal amount of their 
decree dated 22nd January, 1925, excluding costs of it, 
and that they are entitled to have the estate sold in 
execution of the decree to that extent, free of all 
encumbrances, be passed etc, etc,” 


This decree was affirmed in appeal. by 
this court, with a slight variation only in 
respect of the Pleader’s fees awarded, 
The question of the interpretation of the 
expression “the principal amount of the 
decree dated 22nd January, 1925” was 
raised in cross-objections by the plaintiffe- 
respondents, The reievant portion of the 
judgment of thie court bearing on the point 
ran 88 follows: — 


“As regards the cross-objections of the respondents 
the only point urged was that the learned Senio 
Subordinate Judge should have held that the plaintiff! 
had a lien on the property in dispute as regards ths 
principal as well as the interest and costs in the mones 
suit. The learned Senior Subordinate Judge has usey 
the expression ‘principal amount of the decree’ dated 
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the 22nd January, 1925. This seems to me to include 
obviously the principal as well as the interest which 
was decreed in plaintiffs’ favour. As regards the costs 
of themoney suit I am unable to see why those should 
be held to bea charge on the mortgaged property. 
The equitable mortgage was only in respect of the 
principal and interest due on the promissory note and 
it was subject to this lien only that the property was 
apparently transferred to defendant No. 1”. 

An application for review of the judg- 
ment was presented to this court, but was 
rejected on the ground that there was no 
good ground for review, , 

In the couree of the subsequent execu- 
tion proceedings the question of the 
interpretation of tke above mentiored 
expression “principal amount of the decree” 
was again agitated and it has been held by 
the learned Senior Subordinate Judge that 
ihe expression includes the future interest 
awarded by.the decree dated 22nd January, 
1925, as was contended by the plaintiffs, It 
is frcm this order that the present appeal 
bas been preferred by Mian Abdul Aziz. 

A preliminary objection is raised that 
no appealis competent. The appeal hes 
been preferred undere, 47, Civil Procedure 
Code, but it is contended on behalf of the 
pleintiffe-respondents that Mian Abdul 
Aziz, not being 8 party to the decree under 
execution or a repreeentative of any of 
the parties to that decree, is not entitled to 
prefer this appeal. The contention of 
learned Oounsel for the appellant on the 
other hand is that Mian Abdul Aziz, being 
a purchaser of the equity of redemption 
from the judgment-debtors, is their 
‘representative’ within the meaning of 
8, 47; Civil Procedure Code. 

The expression ‘representative’ in 8. 47, 
Oizil Procedure Code has been construed 
ina wider sence than the expression ‘legal 
representative,’ and includes also 
representative-in-inieresi, cf, Ishar Das 
v. Parma Nand (1), In Ajodhya Roy v' 
Hardwar Roy (2), it was held by a Division 
Bench of the Oalcutta High Court, that the 
two tests to be applied in determining 
whether a person is a ‘representative’ witk- 
in the meaning of s. 47, Civil Procedure 
Code are (.) whether any portion of the 
interest of the decree-holder or of the 
judgment debtor, which was originally 
vested in one of the parties to thefeuit has by 
actof the parties or by operation of law vest- 
ed in the persor, who is sought to be treat- 
ed es representative and secondly, if there 
has been devolution cf interest whether so 
far ¿s such interést is concerned that per- 

(1).93 Ind. Oas. £0; 6 D, 544 at p. 546; A. L R. 
1926 Lah, 134. 

(2) 1 Ind, Oas, 213; 9 0, L. J. 485. 
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gon is bound by the decree, The first con-- 


dition is obviously satisfied owing to the.’ 


sale of the equity of redemption to the 
appellant, As regards the second condi- 
tion, itis true that the appellant was not 
a party to the original money-decree, but 
owing to the declaratory decree subsequent- 
ly obtained by the plaintiffs respondents 
he must now be considered to be bound by 
that decree ‘to the extent of the principal 
amount of that decree’. The appellant 
claimed at first in the execution proceed- 
ings thet he was not bound by the decree 
but his position must now be considered 
in the light of the declaratory decree ob- 
tained by the plaintiffs.. In view of that 
decree, it seems to me that the teste laid 
down in Ajoihya Roy v. Hardwar Rey (2) 
are fulfilled and the appellunt is therefore 
a representative of the judgment debtors 
within the meaning of s. 47, Oivil Proce- 
dura Code. I accordingly overrule the 
preliminary objection, 

As regards merite, the learned Counsel 
for the appellant has urged that the 
learned Subordinate Judge who faes- 
ed the money decree (M. Mohammad 
Sultan Mirzs) had himself once decided 
that expression ‘principal amount of the 
decree’ did not include future interest and 
the matter being thus res judicata it was 
not competent to his successor (Lala Pur- 
ghotam Lal) tore-open the question and 
come to a contrary finding as he has done, 
In reply, the learned Oounsel for the res. 
pondents contend that the decree of M, 
Mohammad Sultan Mirza has now merged 
inthe appellate decree of this court and 
consequently the interpretation placed by 
M. Mohammad Sultan Mirza on his own 
decree whether it is right or wrong cannot 
now operate as res judicata, This ccnten- 
tion seems to me to be sound and is support- 
ed by the view taken by the Allahabad 
High Court in a recent decision reported 
as Lachman Das v. Lakshmi Narain 3). 
There ie, I think, no doubt that the decree 
now to be executed is the appellate decree 
of this court and though the High Oourt 
did not vary the decree of the court below 
in respect of the subject-matter of the 
present appeal, the technical objection as 
regards the rule of res judicata cannot, in 
my opinion, be upheld, 

I must, therefore, proceed to consider the 
interpretation now placed upon the expres- 
sion ‘:he principal amount of the decree’ 
by the learned Senior Subordinate Judge, 


3) 137 Ind. Cas. 70: A. I. R. 1932 All. 288; (19 
all, J, 226; Ind, Rul, (1932) All, 277; 54 A, #44, 2 
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410. 
As stated above the learned Senior Sub- 

‘ordinate Judge has held that the expression 

` -includes the ‘future interest’ awarded by 
the money-decree dated 22nd January, 
1925, and the sole point for decision is whe- 
ther this interpretation is correct, The 
point was raised in the cross objections in 
this court; and it ie, therefore, necessary 
to see at first what was decided by the 
Division Bench, which heard the appeal. 
The Bench has held that the expression 
‘principal amount of the decree’ covered 
the interest due on the promissory note but 
did not include costs. There is no reference 

“to any future interest in the judgment and 
such interest was certainly not specifically 
held to bea charge on the property. Unfor- 
tunately, there was no specific reference to 
‘future interest’ either in the cross-objec- 
tions or in the subsequent application „for 
review and this led toa misuaderstanding. 
I was myself a member of the Division 
Bench and speaking for myself I have no 
hesitation in saying thatit was never under- 
stood that the plaintiffs were claiming a 
lien in respect of the future interest award- 
ed by the decree. . 

However, taking the question to be en open 
one in the absence of any definite decision 
by the Division Bench, I am of opinion 
that the interpretation now placed upon the 
expression ‘principal amount of the decree’ 
in the order under appeal is not sound ia 
the circumstances of the case. There can 
be no doubt that that was not the intention 
of the Judge who had passed the decrce, 
I have already referred to the fact that the 
Judge who passed the decree had himself 
occasion to interpret the decree and he 
held that the decree did not cover the 
future interest. ln the High Oourt, the 
question of ‘future interest’ was not specifi- 
cally argued and hence it was not decided, 
as pointed out already. Oonsequently, the 
interpretation of the original decree, as 
elucidated by the Judge who passed the 
decree, should prevail. But apart _ from 
this, 1 think, thet the interpretation is 
supported by good reasons. The original 
money decree dated 22nd January, 1925 was 
for a sum of Rs. 19,041-6-6 with costs and 
it was directed that the decretal 
amount, should carry interestat 9 per cent, 
per annum. It seems to me clear that the 
eprincipal amount of this decree was the 
sum of Rs, 19,041.66, This is evidently 
what is described as the decretal amount in 
the decree itself. The principal amount 
of the decree includes the interest due up to 
the date of ths suit and the High Court 
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decree merely made it clear that this in- 
terest:was included in the expression ‘prin- 
pal amount of the decree’ and was a charge 
on the property, 

It must be borne in mind in this Connec- 
tion that future interest which was awarded 
by the money decree under s. 34, Oivil 
Procedure Oode, was purely discretionary 
and was not a part of the original claim on 
the basis of the promissory note, It is 
really in the nature of damages granted 
by the court .for the plaintiffs being 
kept out of the money due to them, after 
the date of the decree, It could not, there- 
fore, be claimed as of right to bea charge 
on the property. It was urged that, if the 
Plaintiffs had sued on the basis of the 
mortgage, the whole amount payable up to 
the date of realization would have been a 
charge on the property. But the award of 
interest subsequent to the date fixed for 
payment would also in that event have been 
discretionary. Apart from this, the fact 
remains that the plaintiffs did not sue on 
the footing of the equitable mortgage. They 
chose to obtain a money decree instead and 
this has led to this unfortunate and pro- 
tracted litigation. The money decree and 
the declaratory decree must now be taken 
and interpreted as they stand. In my opin- 
ion there are no good grounda for holding 
the future interest to bea charge on the 
property in the circumstances of the case. 

I accordingly accept the appeal and set 
aside the order of the learned Seniors Sub» 
ordinate Judge in so far a3 it holda the 
future interest to be a charge on the pro- 
perty in dispute. In view of all the cir- 
cumstances I leave the parties to bear their 
costa in this court, 

A. Appeal accepted, 


—— ee 


ALLAHABAD HIGH COURT. 
FULL BENCG. 
Second Oivil Appeal No 767 of 1930, 
January 13, 1933. 
Moxesgi, A. O. J. KING AND 
NIAMAT ULLAH, JJ. 
Musammat JAGANNATH KUNWAR 
AND OTHE1S—DaFenDANTs— 
APPELLANTS 
versus 
JAIPAL—PLAINTIFF AND OTHERS— 
DerenpavTs—ResPonpEnrs, 
Mortgage—Further charges—Subsequent bond stipu-~ 
lating for payment before redemption of prior 
mortgage, whether creates charge— Purchase of part 
by mortgagee—Suit by subsequent purchaser from 
mortgagor for redemption of whole—Maintainadility. 
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“An agreement ina bond executed by a mortgagor 
fo the mortgagee that the mortgagor shall pay the 
amount dueon the subsequently executed bond 
before he redéems the- prior mortgage is an agree- 
ment’ creating a charge on the property previously 
mortgaged Aditya Prasad v. Ram Ratan Lal (1), 
followed. [p.412,col.1.] .. 
` Further a stipulation on the part of the mort- 
gagors that they would not mortgage or sell the 


property previously mortgaged till themoney due 
on the subsequently executed document _ had 
been paid means that the previously 


mortgaged property was made security for “the 
payment of the money subsequently borrowed. 
ibid. z 

l LAN after the execution of such bonds by some 
of thé mortgagors, the mortgagees purchased a share 
in the mortgaged property anda subsequent pur- 
chaser of a portion of the equity of redemption 
sued to redeem the whole mortgage: 

_ Held, that he was entitled to redeem his share only 
as the integrity ofthe mortgage had been broken up 
by the previous purchase by the mortgagee. |p. 413, 
col ; 


of the Sessions and Subordinate Judge, 
Allahabad, dated the 7th February, 1930. 


Mr. Shiva Prasad Sinha, for the Ap- 


pellants. 

` Mr, Baleshwari Prasad, for the Respond- 
ents. 

. Judgment.—This appeal has been 
referred to a Full Bench because of some 
difficult points of law involved in it. The 
facts of the case briefly are these:—One 
Gobind Singh owned a 2 annas 8 pies 
sharein several villages. He had eight 
sone, namely, Rejpal, Ajit, Ram Ghulam, 
Din Days], Ram Roshan, Harnam, 
. Ahbaran and Kalu. All the sons except 
Rajpal made a usufructuary mortgage 
of a2 annas 4 pies share for 15 years 
with one Har Mangal Singh. Harmangal 
Singh is now represented by the defend- 
ants in the suit outof which this appeal 
has arisen. The plaintiff, who is the 
respondent No. 1 in this appeal, has 
sued to recover the entire property mort- 
gaged except a 2 pies share which was 
purchased by the mortgagee, on payment 
of a proportionate amount of the mort- 
gage money, which was Rs, 600. 


The plaintiff is the purchaser of 18 2/7 
pies and the share is made up in this 
way:—He purchased the shares belonging 
to the branches of Din Dayal, Ram Roshan, 
Harnam and Ajit. It appears that Kalu’s 
branch became extinct and the 4 pies 
share belonging tc Kalu was inherited 
by the remaining seven branches. Thus 
the share of each branch was augmented 
by 4/7 pies. The 4 branches who sold 
tuelr shares fo the plaintiff thus became 


entitled to 4--4// pies in addition to their | 


‘JAGANNATE-KUNAWR V, JAIPAL, 


L 
Second Civil Appeal from the decision | 


414 


original shares. Thus the plaintiff has 
become entitled to 18 2/7 pies. 

The plaintiff's suit was met with the 
plea that at different dates, to be presently 
mentioned, different branches of the 
mortgagor's family executed certain deeds 
by way of a further charge and that the 
plaintiff could not recover the property 
claimed without payment of the money 
borrowed by and due on foot of these 
deeds of further charge. These docu- 


. ments are as follows:— 


l. Mata Prasad Singh grandson of 
Ajit borrowed Rs. 99 from Harmangal 
on itth July 1484 and agreed to pay in- 
terest at 2 per cent, per mensem, The 
money was repayable, initially on 27th 
June, 1885, and in any case it was to 
be paid before the morigageof 1883 was 
redeemed, 

2, Deo Narain Singh, a grandson of 
Harnam Singh, and Mata Prasad a grand- 
son of Ram Ghulam, mortgaged between 
them a 4 pies share to Harmangal for 
Rs. 85 on 6th September, 1884, and agreed 
as to payment in almost similar terms 
to those agreed to by Mata Prasad in 
document No, 1. 

3. Bishnath and Jageshar Singh, sons 
of Ram Roshan, borrowed Rs. 85 from Har- 
mangal on llith April, 1885, on terms 
similar to the documents Nos, 1 and 2, 

4 Sheo Kumar Singh, son of Kalu 
Singh borrowed Rs. 50 from Harmangal 
on 4th September, 1885, on terms similar 
to the terms of the bonds Noe. 4,2 
and 3. 

The point that was seriously considered 
in the courts below was whether these 
four deeds created any charge on the 
properties mortgaged in 1&83 and there- 
fore the monies due on these bonds were 
repayable at the time of redemption of 
the mortgage deed of 1853. 


The courts below have differed on this 
point. Thelearned Munsif was of opinion 
that documents Nos. 2 and 4 created a 
charge and documents Ncs. 1 and 2 did 
not. The learned Subordinate Judge 
held that the documents Nos. 1 ana 3 
did not create a charge, that document 
No. 4 didcreate a charge snd document 
No. 2, although it did create a charge, 
was not operative inasmuch as when the 
document was executed the integrity of 
of the mortgage had not keen broken. 

The documents have been translated 
for our benefit and we have perused 
them. They are more or less in the same 
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languaga and the {important portions of 


the language used are these: 

“When I redeem my zemindari share in taluga 
Bibipur =e... a... which is mortgaged for Rs. 609 
to the aforesaid creditor,........... I shall first pay 
this sum of Rs. 99 together with interest and 
then I shall pay the mortgage-money of the 
zemindart share. Until I pay up this amount I 


shallnot sell or mortgage this mortgaged zemindari,” 


This is an extract fron the dosument 
No. L 

In document No, 2 tha following 
o2cure— 


“When we redeem this mortgage (of 1883) we 
shall first pay up this amount principal and in- 
terest at the rate of 2per cent. per mensem. Un- 
til we pay this amount we shall not mortgage or 
sell the aforesaid zemindari." 


The following occurs in dooument 
No. 3:— 
“When we or our heirs redeem the above 


mentioned property (mortgaged in 1883) we shall 
first pay this sum together with interest then the 
mortgaged zemindari aforesaid will be redeemed, 
Until the principal and interest of this deed are 
not paid we shall not mortgage or sell the aforesaid 
property.” 

The following is an extract from docu- 
ment No. 4— 

“When I redeem the mortgage (of 1883) I shall 
first pay up this sum principal and interest at the 
rate of 2 per cent. per month. UntilI pay up this 
amount I shall not mortgage or sell the aforesaid 
zemindari,” 

The agreement that the mortgagor shall 
pay the amount due on the subsequently 
executed bondfbefore he redeems the prior 
mortgage is an argeement to create a 
charge on the property previously mort- 
gaged. This was the view taken by their 
Lordships of the Privy Oouncil in Aditya 
Prasad v. Ram Ratan Lal (1). In addition 
tothe language which was found sufficient 
by their Lordships of the Privy Ooancil 
to create a further charge, we have got 
the siipulation on the part of the mortgagor 
that they would not mortgage or sell the 
property previously mortgaged till the 
money dus on the subsequently executed 
document have been paid. This stipulation 
meant that the previousiy mortgaged pro. 
perty was made security for the payment 
of the money subsequently borrowed. We 
are accordingly of opinion that all the 
four documents create further charges on 
the property mortgaged in 1843, 

The learned Oounsel for the respondents 
has urged that accordiag to certain facts, 
which will be presently stated, a sale- 
*deed of 28th July 1920 by reason of tha 
fact that it is registered and the four 

(1) 123 Ind. Gas 191; (1930) A. L. J. 646; Ind. 
Rul. (1930) P, ©. 175; A. I. R, 1930 P. 
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documents, Nos. 1t0 4, are úñrog steréd,. 
the séle-deed has a priority over those 
documents under the provisions of s, 50: 
of the Registration Act. It appears: that: 
certain descendants of Gobind Singh 
belonging to the branchés of Din Dayal, 
Ram Roshan and Ajit sold their shares by 
the sale deed of 28th of daly 1920 for 
a sum of R3- 703 in favour of 
Harnam Singh’s branch and the plaintiff. 
The saledeed makes no mention of the 
four deeds of further charge enumerated 
above although it mentions the mortgage 
of 1883, Jaipal, the plaintiff and oné of 

thé purchasers under thedeed of 1920, 
relinquished his rights acquired under 
the sale deed in favour of his co-verdéas 
(descendants of Harnan's branch), Sab- 
sequently the members of Harnam's 
branch made a mortgage of the property 
acquired in 1920 and also their original 
shares, in favour of Jaipal. Jaipal brought 
a suit forsaleon that mortgage ani in 

execution of the decree that followed pur- 
chased the property himself, The argu- 
ment therefore was advanced that the 
sale-deed of 19.0 for all practical purposes 
annulled the four unregistered documents, 

This plea, however, was not raised before 

the arguments were addressed in the 
court of the Munsif. The learned Munsif 
noticed the fact that the plea had been 

raised very late. The belatedneas of the 
plea precladed the defendants from raising 

the possible plea ithat the plaintiff made 
the purchase of 1920 with notise of the 
pre-axisting unregistered documents. We 
find that the plaintiff purchased with 
members of Harnam Singh’s branch and 

Harnam Singh's branch belong to the same 

family to which the vendors belong. It is 

quite possible, therefore, that Harnam 
Singh's branch, and through them the 
plaintiff, were all aware of the existence 
of the 4 unregistered documents, The 
plaintiff, in our opinion, should have raised 
his plea, which he now wants to substan- 
tiate, as soon asthe defendants pleaded the 

four unregistered documents. In our 

opinion we should not allow the plaintiff 

now to raise the plea, 

The next point to be considered is what 
is the liability of the property under the 
four unregistered documents. 

Mr, Baleshwari Prasad has very correctly 
argued that for the purposes of determining 
the liability we should separate the several 
shares which balonged to the several 
branches. Tae fast that the defendents 
the mortgagees, under the deed of 1883 
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purchased 42 ‘pies share out of the pro- 
perty mortgaged to them broke up the 
integrity of the mortgege and therefore it 
isnot open to the plaintiff to redeem 
more than the . share purchased by him. 
That share, as we have already pointed out, 
is 18 2/7 pies. 

The document No. |, the deed of further 
charge ‘dated 14th July 1884, was executed 
‘by Ajit Singh’s branch and theréfore the 
original 4 pies share of Ajit Singh can be 
redeemed only on payment of J// of Rs. 610, 
‘tthe mortgage money under the deed of 
‘1883 and the amount due under the 
ca dated 16th July 1t&4 (document 

o. 1). 

Din Dayal's original share of 4 pies is 
free from ‘any further charge because no- 
‘body belonging to ‘his branch ever created 
any, Therefore the 4-pies share originally 
‘belonging ‘to Din Dayal may be redeem- 
‘ed ‘on payment of- only 1/7 portion of 
‘Rs. 660, 

Ram Roshan Singh’s original 4 pies 
‘share is charged under document No. 3. 
This will therefore be redeemable on 
payment of 1/7 of Rs. 600 plus the amount 
payable under the document of llth 
April, 1885. : 

‘As to the further charge created ‘by the 
document No. 2, dated 6th September 
1884, that document was ‘executed by ‘two 
persons, namely, Deo Narain, grendson 
of .Harnam, and Mata Prasad, grandson 
of ‘Ram Ghulam, Ram Ghulem's 2 pies 
‘share is now’in the possession of the 
defendants mortgagees. Harnam's 2 pies 
share is liable to be redeemed and it 
'.. would be redeemable on payment of J/i4 
portion cf Rs. 600 plus one half of the 
the money due under the document No. 2 
dated ‘6th September 1884. The other 
half of Harnam’s original share, namely, 2 
pies is redeemable on payment cf only )/14 
portion of Rs, 610, 

‘Kalu’s 4 pies share was inherited to the 
extent of “7 pies by the four branches of 
the ‘plaintitf's vendors. Kalu's successors 
created the 4th further charge under the 
‘document No, 4 dated 41h Septemter 
1884. Tho plaintiff wonld beentitled to 
redeem this 2 /7 pies share on payment of 
4/7 share cf1/7of Re. 60 plus 4// of the 
amount due under docementNo. 4 dated 
4th September 1855. 

We accordingly modify the deeree of 
the courts :below:and make.a decree under 
O. XXXIV, x. 7 of the Givil -Procedure 
Ocde “and ‘grant ‘six ‘months’ time ‘for 
payment, A‘fresh-decree will ‘be prepared 
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än this ccurt specifying tke several amounts 
payable under the severs] documents in 
accordance with ourjudgment. The several 
portions redeemable under our decree will 
be specified separately so that the different 
amounts chargeable to different proper- 
ties may be clearly specified. Interest 
at the stipulated rate will be calculated 
up to the period of six months; thereafter 
interest will be payable, in case of delay 
in redemption at 6 per cent. per annum on 
the several bonds for further charge. In 
cace of non-payment of the mortgage 
money if would beopen to either of the 
parties to sek for the property mortgaged 
to be sold to-recover the amount charged 
on several portions of the property. The 
mortgagee having succeeded must have 
his coste thrcughout and proportionate 
costs will be calculated in respect of the 
several items of property decreed for re- 
demption so that the plaintiff in case of 


redemption will pay a proportionate 
amount of costs for each item redeemed 
by him, 

n/4, Order accordingly. 





LAHORE HIGH COURT. 
First Civil Appeal No. 1722 of 1926. 
December 19, 1932, 

Broapway, A. O. J., ano ABDUL Qapir, J, 
Firm DURGA-DATT-JAGAN NATH— : 
DsFENDaNTS—APPBLLANTS 
Versus 
Masses R. J. WOOD & COMPANY oF: 
'DELHI—PLAINT:FF:—RESPINDEN Tg 

Contract—C. I. F. Contract —Agreement that sellere 
may tender goods—Validity—Tender of goods alone 
—Breach of contract by buyer—-Evidence Act 
(I of 1872), s 92, Proviso 4—Admissibility of such 
agreement. 

When payment ia to be made against the tender 
of documents and not against the tender of goods 
and when none of the relevant documents are 
tendered at the time ofthe payment butonly the 
goods are tendered, the purchaser commits no 
breach of the contract in not taking up the goods, 
[p. 414, col. 2,] i 

But where the evidence showed that the parties 
had agreed thatthe respondent firm should release 
the goods at the Indian ‘Port and bring them up 
to Delhi and that the goods themselves should be 
tendered in Delhi where payment was to be demand- 
ed, and the sellers had duly tendered the goods: 

Held, that the contracts in question were not 
normal O.I. F. contracts and that the procedure 
carried out by the respondents was in conformity 
with the settled practice of the parties and the 
tender of the goods was valid and lawful. 

Held, further, that under proviso 4 to 8. 92 of 
the Evidence Act, such an oral agreement as 


“was iy up inthis case was not prohibited. [p. 415, 
“col, 1. 3 


A clause inan indent ina O, I, F, contract that 


åri 

- the sellers could, in case of need, substitute for 

the draft and relevant shipping documents their 

-own invoice is lawful and in such cases invoice 
could be legally tendered. [p. 415, col, 2.] 

First Oivil Appeal from the decree 

of the Subordinate Judge, First «laes, 
‘Delhi, dated the 31st March 1926. 


Messrs. Shamair Chand and Kanshi Nat 
Aggarwal, for tbe Appellants, è 

Messrs. Mehar Chand Mahajan and 
Hemraj Mahajan, for the Respondents. 


Broadway,A.C.J.— Messrs. R J. Wood 
and Company of Delhi are a firm of merchants 

- of imported goods from London and had had 
dealings extending over a considerable 
period with Messrs. Durga Datt Jagan Nath, 
cloth merchants of Delhi. 

The present appeal has arisen out of a 
-Buit brought by the plaintiff firm against 
Messrs. Durga Datt Jagan: Nath for 
recovery of Rs, 19,000 with interest for 
failure to take delivery of goods ordered 
on two indents Nos, 164 dated the 12th 
December, 1919, and 2)2 dated the 1Sth 
February, 1920, 

The defendants contested their liability 
but the trial Court, on the 22nd June, 1925, 
held that they had been guilty of a breach 
of contract and passed a preliminary 
decree adjourning the case for an examina- 
tion of the accounts in order to arrive 

. atthe amount ofcompensation to which 
the plaintiff firm was entitled. This pre- 
liminary decree was appealed against by 
Messrs. Durga Datt-Jagan Nath ard was 
set aside by a Division Bench of this 
court on the 25th February, 1928, the case 
being returned to the trial Court to be 
disposed of in accordance with law. 

The trial Court then proceeded to examine 
the accounts and passed a decree in favour 
of the plaintiff firm against the defendants 
-for Rs, 15,730 with interest: thereon at 
6 per cent. per annum from the date of snit 
_ till date of réalization. Defendants were 
“also dirécted to pay to the plaintiff firm 
‘the sum ‘of Res, 1,662.80 as costs. It is 
against this decree that the present appeal 
‘has been filed’ and, on behalf of the 
appellants, we have been addressed by 
Mr, Shamair Chand while Mr. Mehr Ohand 
Mahajan has supported the decree on 
behalf of the respondent firm. 

The learned Counsel have taken us 
through allthe oral and documentary 
evidence on the record and it has been 
urged by Mr. Shamair Ohand for the 
appellants that the contracts forming the 
basis of the suit being what are known 
as Ç, J, F, contracts, it was absolutely 
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essential that the.gellere, 7. ¢.,.the respond- 
ent firm, should.bave tendered the draft 
referred to in cl. (1) together with the 
relative shipping documents, which was 
admittedly not done and that therefore, 
the tender of -the gooda themselves was 
nota legal and valid tender ard that 
therefore, the respondent firm’ was . the 
party who broke. the contract. He aleo 
contended that, havirg regard to the 
words used in parae. 1 and3 of the ssid 
indents;.there had been nosuch breach of 
contract on the jart of the appellants as 
gave the respondent firm the right to 
re-sell the goods, and, finally he urged the 
re-sale took place after such inordinate 
delay asto disentitle the respondent firm 
from claiming any damages whatever. . .- 
In support of his first contention the 
learned Counsel for the appellants cited 
inter alia, Hira Lalv. Gowardhan Das (1), 
Gopal Chand Sham Lal v.. Jacob Behrens, 
Sons (2) and Mambre Saccharine Co, - v. 
Corn Products Co (3), in which it has been 
laiddown that, when psyment was to be 
made against the tender of documents and 
not against the tender of goods and when 
none of the relevant documents were 
tendered at the time of the payment but 
only tbe goods were tendered, the purcha- 
ser committed no breach of the contract 
in not taking up the goods. This proposi- 
tion was conceded by Mr. Mahajan for the 
plaintiff firm, who, however, urged: that 
these contracts were not normal. C,:I. F. 
ones inasmuch as the parties had agreed 
that the respondent firm should release the 
goods at the Indian Port and bring them 
up to Delhi and that the goods themselves . 
should be tendered in Delhi when payment 
was to be demanded. . It was urged that 
this agreement modifying the terms of the 
was evidenced by the 
past dealings between the parties, dealings 
which had ex'ended over many years, 
and was also evidenced by facts’. proved 
in connection with the particular transac- 
tions in question. Inthis connection it is 
necessary to point out that the goods order- 
ed were “shirtings’ known as D.1, the 
monopoly of which was held by the res- 
pondent firm. By indent No. 164 the 
appellants had agreed to purchase five 
bales of these shirtings of the August 
shipment and five bales of the aame of Sep- 
tember shipment. Under Indent No, 212 the 
(1) 86 Ind. Oas. 399; A. I. R.1925 Lah, 74. 
(2) 123 Ind. Cas, 118; A.J, R. 1930 Lah, 640; 31 P, 
L. R. 77; Ind. Rul. (1930) Lah. 406. : 
(3) (1919) 1K. B, 198; 88 L. J. K.B. 402; 120 h, . 
T. 113; 24 Oom, Oas.: 89; 35 T, L,R, 94, . KEN 
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appellants had agrèed to purchase six bales 
of October shipment, five bales of November 
shipment and seven bales of Décember 
shipment, Inthe case of each of these 
shipments the respondent firm carried the 
goods to Delhi and -then forwarded their 
own invoice to the appellants asking them 
to make payment and take delivery of the 
goods. In the case of the six bales of the 
October shipment the goods were paid for 
and delivery taken. In connection with 
Indent No. 164 the firat consignment, i. e. 
the August shipment, was actually shipped 
in June. Theinvoice was forwarded tothe 
appellants in July, 1920. The covering 
letter Ex. P. 20 shows that they were to 
make payment to the National Bank of 
India within godown due date, the godown 


due date being 30 days sight. The 
appellants replied (Exhibit P. 33) 
acknowledging the receipt of the 
said invoice and pointing out that 


the bales had been shipped prior to the 
time contracted for and asked for an exten- 
sion of the due date in terms of the con: 
tract. Time was accordingly extended by 
the respondent firm on the 2nd August, 
1920, (Exhibit P. 27), The appellants wrote 
again to the respondent firm asking to be 
informed as to what the exact due date was 
(Exhibit P, 34) and were informed by Ex- 
hibit P. 28 that the due date was the 30th 
September 1920, Admittedly the invoices 
relating to the remaining consignments were 
received by the appellants who, however, 
did not apparently take any further steps 
in the matter and it was urged on behalf 
of the respondent firm that all their corres- 
pondence in connection with the first con- 
signment of five bales and their subsequent 
acceptance of the invoices in connection with 
the other consignments had recognised the 
existence of the agreement modifying the 
actual terms of the contract, and that they 
were, therefore, bound to make the pay- 
ments and their failure to doso formed. a 
breach of contract on their part. That, 
under proviso 4 to s. 92 of the Indian Evi- 
dence Act, such an oral agreement as is set 
up in this case was not prohibited appears 
to be clear. The contracts in question 
were not required by law to be in writing 
and had not been registered and could, 
- therefore, be legally varried by an oral 

agreement modifiying their terme. The 
existence cf this agreement has been set up 
by Mr. Sheriff, the Delhi Head of the respon- 
dent frm, who has sworn that, in all the 
- Cealirgs between the parties extending over 
-. Weng years, ithad been agreed that the res- 


“peRda babe SAGAN Nata d. x. da Woon & oo, bathi. 


443 


. pondent firm should have the goods convey ed 


to Delhi and the payment should be demand- 
ed by the presentation of an invoice. There 
is no contradiction of this statement on be- 
half of the appellants, not one of the several 
partners having goneinto the witness-boxand 
further when called upon to produce their 
old books,either through one of the partners 
or some responsible employee of their firm, 
all they did was to put into the witness-box 
one Jhandu Mal, who claimed to work for 
them fora Jong tima and to have dealt with 
their indent business but at the same time 
showed a remarkable ignorance of the deal- 
ings between the parties and stated that he 
had been unable to procure that old books 
and also was unable to identify the sig- 
natures on the various indents. It has 
been urged with some force by Mr. Mahajan 
for the respondent firm that the absence of 
these booke, which have obviously been 
deliberately witbheld, raises a presumption 
that had they been produced they would 
have supported his clients' case and would 
have shown beyond question that, although 
the contracts were duly entered on these 
indent forms, it had been agreed between 
the parties, and the agreement had been 
acted upon throughout, that delivery should 


‘be made of the goods in the manner in 


which the delivery was tendered in the case 
of these transactions, A reference to para, 
(1) of the indent shows clearly that 
the sellers could, in case of need, substitute 
for the draft and relevant shipping docu- 
ment their own invoice and this alternative 
was taken advantage of by the respondent 
firm in the case of these transactions, in 
accordance with this they alleged, and I 
think have proved, the agreement referred 
to already. That such an agreement is 
lawful and that an invoice could be legally 
tendered is supported by the findings in 
Ratan Lal Sultan Singh v, Firm Tek Chand 
Chunt Lal (4). 

In these circumstances, I consider that it 
has been shown in this case that the con- 
tracts in question were not normal C.I. P, 


. contracts and that the procedure carried 


out by the respondents was in conformity 
with the settled practice of the parties 
and the tender ofthe goods was valid and 
lawful. 

Mr. Sheriff has sworn definitely to the 
variation cf the terme of the indents in this 
respect and has sworn further that this 
was the practice, To these definite allega- 
tions there is no rebuttal of any kind and 


(4) 120 Ind. Cas. 785; A. I. R.1980 Lah, 379; Ind, 
Rul, (1930) Lah, 145, 
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partners in the appellants’ firm and their 
deliberate withholding of their account 
booke, are strong indications that they 
realised that they were not in a position to 
deny or contradict the statement made by 
Mr. Sheriff. I agree, therefore with the 
trial Oourt in holding that the appellants 
committed breaches of these contracts. 

I also agree that these breaches gave the 
respondent firm the right to sell the goods 
in accordance with the terms of the 
indent, 

The offer to deliver the goods themselves 
was a valid tender under the contracts and 
the refusal to take delivery entitled the 
respondent firm to take action under tha 
tbird clavsa of the indents. The trial 
Court has recognised that the re-sales were 
delayed. The delay, kowever, has been 
explained by Mr. Sheriff who has staied 
that the delay was due tothe non co-ope- 
ration movement, which had seriously 
affected the price of pieca goods coming 
from England, and that had the sales been 
made earlier, the loss would have been 
much greater. 

Here again, noneof the appellants have 
ventured to go into the witness-box to 
refute the statement and I find mysalf in 
agreement with the learned Subordinate 
Judge in holding that the explanation 
offered is one worthy of acceptance. There 
is absolutely no rebuttal of their explana: 
tion, and the statements made were easy of 
refutation if they were not in consonance 
with facts. I would, therefore,’ hold that 
the re-sales were valid. 

The learned Counsel for the appellants 
attempted to urge that the prices were 
higher, but he was obviously hampered by 


‘the absence of any material on the record 
:on which to base his contention. 
-tedly, ‘the appellants had had considerable 
-dealings in. these ‘shirtings” and their 


Admit- 


books would have shown the rates preva- 
lent, These books they have deliberately 


„withheld and their reason for so doing 
“must clearly be that no refutation of Mr, 


Sherift's statement could be found in 
them. In my judgment the findings 
arrived at by the trial Oourt are correct and 
I would, therefore, dismies the appeal with 
costs. 

Abdul Qadir, J.—I agree. 

A. Appeal dismissed 
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NAGPUR: JUDICIAL.COMMIS- - 
-~ SIONER'S COURT. 
Miscellaneous Judicial Oase No. 79 
of 1931, 
February 18, 1932. 

SusuEpar, A.J, O anp Srapins, A. J. O. 
IBRAHIM ALI—Drrenpant— 
APPLICANT 
TETSUS 
AHSAN HUSSAIN AND 0TAERS— PLAINTIFES | . 

—Non-APPLIGANTS, F 

Court Fees Act (VII of 1870), Sch. I, Art. 4— 
Application for review of portion of decree—Proper 
court-yee, 

Under Art. 4 of Sch, I of the Court Fees Act the 
court-fee payable on an application for review is the 
court-fee payable on the plaint or memorandum of 
appeal in which the judgment is sought to be re- 
viewed was passed even though the review relates 
only to some only of the reliefs. It is not sufficient 
to pay court-fee only onthe relief claimed in the 
application for review. Proceedings, 16th January, 
1872, (1), In re Punya Nahako (2) and In re 
Manohar G. Tambekar (3), not followed, Satyakripal 
Banerji v. Satyabikash Banerji (4) and In the 
Matter of Sheikh Magbul Ahmad (5), followed. 


Application for review of judgment ia 
First Appeal No 48 of 1930, dated the 17th 
February, 1931, arising out of a decision in 
Oivil Suit No. 1 of 1927 dated the 14th 
December, 1929,in the Oourt of the Addi- 
tional District Judge, Jubbulpur, 

Mr, Abdul Razak, for the Applicant. 

Order.—tThe applicant was one of the 
defendants in suit brought by the first 
eight non-applicants for possession of prop- 
eriy in Jabbulpore and for a declaration. 
A decree was passed in favour of the 
plaintiffs in that suit, and that decree was 
confirmed by our judgment of the 17th 
February, 1931, the appeal of the present 
applicant and the other defendants being 
dismissed; in our judgment we directed 
that costs of the appeal should be borne 
by the appellants. The applicant was in- 
terested ia only one item of the property 
and in the suit it was ordered that the 
plaintiff's costs should bs paid by the first 
three defendants, whilst the other defend- 
ante including the present applicant should 
only bear their own costs. In the appel- 
late judgment we made no distinction, as 
all the defendants made a joint appeal, 
aud wa directed that costs of the appeal 
should be borne by the appellante, 


The applicant was aggrieved by this 
order and stated that, as he is the only 
sclvent one of the defendants, the plaintifis 
are recovering all the costs of the suit 
from him, although really he was interested 
in only one small portion of the property -~ 
in suit. Heaccordingly made an applica- 
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tion purporting to be under ss. 151 and 
154 of the Oivil Procedure Code for amend- 
ment of the decree. We held by our 
order of the 24th July, 1931, that there 
was no question of invoking the inherent 
power of the court, nor was there any 
clerical or arithmetical mistake in the 
judgment or decree, and we, therefore, dis- 
missed the application, holding that the 


t applicant's remedy, if any, was by wey of 


“a review. The applicant has now made 
an application for review under O. XLVII, 


r. l foramendment of the order as regards. 


costa. 

The learned Counsel forthe non-spplic- 
ants taised a preliminary objection that 
court-fees were not properly paid, as & 
stamp of only Rs. 85 had been paid, whereas 
under Art. 4 ofthe First .Schedule of the 
Court Fees Act the court-fees payable were 
the same as those leviable onthe plaint or 
the memorandum of appsal, which in the 
present case was Rs, 1,085, The learned 
Counsel for the applicant, on the other 
hand, contended thst the fos payable was 


-only the fee payable on the relief 
which he now claimed in his ap- 
plication for review and that the 


words ‘leviable on the plaint or memoran- 
dum of appeal'in Art, 4 of the First 
Schedule should be read as the fee “leviable 
if the application were treated as a plaint or 
memorandum of appeal.” 

There isa divergence of opinion in this 
matter between the High Oourts of Oal- 
cutta and Allahabad on one side and the 
High Oourtsof Madrasand Bombay on the 
other. We are, however, of opinion that. 
the better view is that the court-fee paya- 


ble on such applications for review is. 


the court-fee payable on the plaint or 
memorandum of appeal in ,which the 
judgment is sought to be reviewed and 
that the interpretation which the learned 
Oounsel for the applicant seeks to place 


upon Art. 4 of the First Schedule is not. 


correct. [lhe cases that support the ap- 
plicant are Proceedings, 16th January 1872 
(1), In re Punya Nahako (2), and In re 
Manohar G. Tambekar (3). The judgment 
in Proceedings 16th January 1872, (1) is 
brief, and it appears that the decision was, 
not unanimous. The Judges also admitted 
the words of the Schedule in some measures 
favoured an opposite construction, and they 
based their decision apparently upon the 

(1) 7M. H. O. R. App. 1. 

(2) 100 Ind..Oas. 72; 50 M. 488; 52 M. L. J. 128; 25 

-La W, 203; (1927) M, W. N. 101; 38 M. LJ. 40; A. 

I. R. 1927 Mad. 360, 
. (3) 4 B. 25, l 
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principle of the Act that the amount of 
stamp fees should be calculated on the 
relief sought. Applications for review, 
however, are of a peculiar nature, and we 
think that there is justification for the 
view that in cases of such applications 
the words of Arts. 4 and 5 of the First 
Schedule should be interpreted literally, 
the chief reason being, as held in Satya- 
kripal Banerji v. Saiyabikash Banerji (4) 
to prevent mala fide applications. In 
In re Punya Nahako (2) the Judges seem 
to have gone on the principle of stare 
decisis, In In re Manohar G. Tawbekar (3) 
the learned Judge seems to have been chiefly 
influenced by the fact that in may cases 
it would, ashe says, be manifestly un- 
just to levy the full fee payable on the 
memorandum of appeal in an application 
for review, when only 8 small part of the 
claim is contested. We cannot, however, 
accept that contention and we think that 
the matter has been fully and correctly 
dealt with in In the matter of Sheikh 
Maqbul Ahmad (5) and Satyakripal Banerji 
v. Satyabikash Banerji (4) and we are in 
respectful agreement with these decisions. 
We would lsy stress on the fact that in- 
justice is often more apparent than real, 
and as pointed out in In the matter of 
Sheikh Magbul Ahmad (5) 8. 15 of the. 
Court Fees Act provides a remedy in 
nearly all cases where there might be some 
injustice. ; i 

We, therefore, hold that the court-fees 
paid upon this application for review are 
insufficient and that the full court-fees 
payable on the memorandum. of appeal 
should be paid under Art. 4 of the First 
Schedule of the Court Fees Act.e We grant 
the applicant one month's tim in which 
to pay such fees. 

We may here note that the learned 
Counsel for the non-applicant also opposed 
the application on the ground that it was 
barred by time under Art. 173 of the 
Limitation Act, having been presented 
more than 90 days after the date of our 
appellate decree. We are of opinion, 
however, that in view ofthe facts stated, 
viz, that the applicant had already made 
an application under s. 151 of the Civil 
Procedure Code, we have power to enlarge 
the time and to admit the present ap- 
plication under s. 5 of the Act, and we 
admit it accordingly. If, however, tne 


(4) 129 Ind. Oas. 191; 570. 679; A. I, R.1930 Cal, 
631; Ind. Rul. (1931) Oal. 143. 
(5) 1 Ind. Oas. 209; 3L A. 294 at p. 29956 A.L, J, 
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requisite court-fees are not paid within 
one month of the date of this order, the 
application will stand dismissed. 

a. Application dismissed, 





TRAVANCORE HIGH COURT. 
First Oivil Appeal No, 226 of 1107. 
October 27, 1932, 
CHATFIELD, O. J., AND On10Ko, J. 

- MAHAMMAD METHARU KUNJU 
, METHIAN METHARU~ Derenpant— 
APPELLANT 
versus 
KOCHUKOSHY KOCHAPPA 
THARAKAN AND ANOTHER—PLsINTIFF}— 


RESPONDENTS, 
Execution—Sale, setting aside of—Incorrect valua- 


tion given in sale proclamation— Material irregula- 


rity—Whether suficientto set aside sale—Sub- 
stantial injury, absence of—Sale not to be set aside 
- —Travancore Civil Procedure Code (Regul, VIII 

of 1100), 0. XXI,r.87. ` 

The circumstance that the valuation fixed in a 
sale proclamation was incorrect, though a material 
irregularity willnot by itself give a judgment- 
debtor a right to get the sale set aside, He has to prove 
that as a consequence of the material irregularity 
he sustained substantial injury within the meaning 
of O. XXI, r. 87, Travancore Civil Procedure Code. 
Subbaien Veeramoni v. Umbichi Pattumma Veeri (1), 
referred to, 


First Oivil Appeal from an order in 
execution in O. 8. No, 74 of 1099, Kottayam 
District Court. y 

Mr, K. C, Chakko, for the Appellant. 

Mr. P, I. Simon, for the Respondents. 
Judg ment.—The firet defendant in 
Q. 8. No, 74 of 1093 on the file of the 
Kottayam District Oourt is the appellant 
in this appeal. The appeal is against an 
order rejecting the appellant’s application 
to set aside the sale in execution on the 
ground of fraud and material irregularity. 
The circumstances under which the present 
appeal arises are as follows. On 18- 
3-1103, a. property Item No. 1 was 
sold in auction for 14,100 fanams, The 
sale of items Nos. 2to 5 was postponed. 
On 17-7-1104, Items Nos. 2 to 5 were 
sold in separate lots and were purchased 


by the decree-holder himself for the sum of. 


12,060 fanams,This latter amount was some- 


what in excess of the decree amount and. 


the excess of the sale price over the decree 
amount had to be deposited by the decree- 
holder, The decree-holder however, refused 
to pay this excess amount as he found 
that in making the bid he had made a 
bad bargain; Subsequently Items Nos. 2 to 5 
were sold again by the court and purchas: 
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ed by the decree-holder for 8,000 fanams 
The first defendant-appellant put in a 
petition to set aside the sale on the ground 
of fraud and. material irregularity. But 
this petition was rejected and the present 
appeal is sgainst the order rejecting the 
appellant’s objection petition. 

The only serious objection raised in 
argument is that the lower Court had no 
jurisdiction to set aside the first gale 
after its completion merely because the 
decree-holder refused to pay the balance 
ofthe purchass money. This. ground, 
however, is not raised in the memorandum 
of appeal and the opposite party having 
had no notice it is not open to the appellant 
to argue the point. $ : 

Another ground urged by the appel- 
the lower 
Oours was wrong in selling the proper- 
ties in a lot at the second eale when as. 
a matter of fact the court at the previous 
sale had ordered the properties to be sold 
in ceparate lois and had actually sold 
them so. I do not think that this {is a 
very serious objection, We do not know 
under what ‘circumstances the court at 
the last sale, came to order. the sale of 
the properties, en bloc instead of selling 
them in separate lots, There is nothing 
on record to show whether the appellant 
really objected to the sale of the proper- 
ties ina mass. In my judgment thecourt 
had a discretion in the matter of selling 
the properties either to sell them in several 
lots or in mass in the abseii¢es.of some- 
thing to indicate that in ‘thë particular 
circumstances the discretion was exercised 
wrongly or improperly. I am not prepar- 
ed to hold that merely because on a prior 
occasion the court ordered the- properties 
to be sold in separate lots, the court was 
bound to stick to that order whatever 
circumstances may arise fsubsequently. 
Anyway it appears to me that in this 
case the appellant has not shown how he 
was prejudiced by the sale of the proper- 
ties in one lot, 

It was also urged that there were other 
irregularities in the conduct of the sale, 
For instance it was said that -there was 
a difference in the value of the proper- 
ties as fixed in the earlier and the later 
proclamations and the value as fixed by 
the Amin, No doubt with regard to Item 
No, 2 the first two proclamations (there 
were three proclamations) the decree- 
holder assessed the value at fanams 3,500 
while in the last the value was fixed at 
fanams 1,000, On the materiale on record 
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‘lam not in a position to say which 
valuation is the correct one. However 
it be, assuming]that the valuation fixed 
in the last proclamation was incorrect it 
at the best or at the worst would be 
only an irregularity though no doubt a 
material irregularity. This circamstancs 
alone will not give the judgment-debtor 
a right to set aside the sale. He has to 
prove something more. He has to prove 
that as a consequence of the material 
irregalarity he sustained substantial injury 
within the meaning of O. XXI, r. 87, 
Civil Procedure OCode.* In my judgment 
that there is no such substantial injury is 
provel in this case although there was 
aimittedly ‘some difference between the 
sale amounts at the two different sales. 
The learned Vakil for the appellant relied 
on Subbaizn Veeramont v Umbichi Pat- 
tumma Veeri (1) in support of his position 
thata grces under-statement of the value 
of the property in the prociamation is a 
material irregularity in publishing and 
conducting the sale under s. 308, 
Procedure Code (old) corresponding 
to 0. XXI, r. ¢7, of the pre 
sent Oode. But it will be observed 
that in that case the learned Judges find 
as a fact thit as a result of the gross 
under-valuation the properties were sold for 
avery inadequate price. In the present 
case there is no evidenca direct or infer- 
ential from which the court can come to 
the conclusion that as a result of the 
gross under-valuation the property was 
sold for an inadequate price and that 
the judgment debtor euffered substantial 
injury in consequence thereof. There may 
be extreme casés like the -case reported 
in Subbaien Vegfamoni v. Umbichi 
Pattumma Veeri (I) in which from the 
inadequacy of thesale price without more, 
provided the price realised is grossly 
inadequate the court may infer that there 
was substantial injury caused to the judg- 
ment-debtor as a result of the under- 
valuation in the sale proclamation. The 
present case does not, however, appear 
to be one such in which from the mere 
inadequacy of the price (assuming that 
the price realised is grossly inadequate) 
the court can infer that asa direct result 
of the under valuation in the sale proclama- 
tion the judgment-debtor has suffered 
substantial injury. 

(1)9 T.L. J. 271. 

#0. 2l r. 87 of the Travancore Civil Procedure 
Code Regul. VIII of 1100, corresponds to—O, 21 r. 90 


of the British Indian Oivil Procedure Code of 
2908 [Hep.] i i 
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It appeara to ma that the appallant’s 
attempt i; merely to harass the decres- 
holder and to pat off payment. Hvea in 
this court-the decree-holder sigaitied his 
willingnes3 to accept his decree amount 
and to releass the property but the appel- 
lant is not. willing to take advantage of 
the offer. If the property is as valuable 
as the appellant alleges, it is somewhat 
surprising that the appellant does not 
take advantage of ths offer maie by the 
decree holder. l ses noreason tə interfere 
with the order of the lower Court. 

The appeal is dismissed with cosis 
including Vakil’s fee ten rupees, 

N, Apreal dismissed, 


ee 


ALLAHABAD HIGH COURT. 
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January 10,1933, 
MUKEEJI, Acta C.J., KING AND Niamat- 
: ULL:H, JJ, 
Sheikh MOHI UDDIN —JUDGMENT DEBTOR 
— APPLIO.NT 


versus 

Musamnat KASHMIRO BIBI—Dacrez- 

~ HOLDER —OpeosiTE Paty, 

Civil Procedure Code (Act V of 1998), s. 74, O. 
XXIII, r. 8—Compromise decree containing penalty 
—Power of executing Court to give relief. 

Section 74 of the Contract Act is applicable to a 
compromise decree and it is open to a court exe- 
cuting such decree to go behind itso as to interfera 
with a stipulation by way of penalty contained in 
the compromise. [p. 422, col. 2.j 

Per Mukerjee, A.C. ¥.—In entertaining a plea that 
one of the terms of the compromise contains a penal 
clause, the court executing the decree does not 
really go behind the decree, but it finds out,as it 
is entitled to find out, on payment of what amount 
tha decree should be discharged. [p. 423, col. 


2, 

Jer Niamat Ullah, J.—S. 74 of the Contract Act 
viewed in its proper perspective, does not involve 
any interference with the decree when applied to 
a compromise on which a decree is passed; far 
from interfering with the decree the court is giving 
effect toit in accordanca with its real legal import. 
Raghunandan Prasad v. Ghulam Alaud-din (1), 
overruled, Kishen Prasad v.Kunj Behari Lal (2), 
approved, Kalipada Sarkar v. Hari Mohan Dalal 
(6), distinguished, Chhunna Mal v. Hamuman Baksh 
(5), Jwala Ram v. Mathra Das (7), Shirekuli v. 
Mahablya (8), Krishna Bai v. Hari Govind Kùlkarni 
(9); S. R. Jaya Rao v. Venkatanarayana Chetty (10) 
and Jitendra Nath Chatterji v. Jesoda Sahun (12), 
referred to. ~ 

Execution Firat Oivil Appeal from a 
decision of Additional Subordinate Judge, 


Allahabad, dated the 218$ July 1931, 


4:0 ; 
Order of Reference to a Full 
Bench. 

Niamat Ullah and Kisch, dd.—(Te 
cember 15,1982) An importar t evestion of law 
tas been raised in this appeal, which arises 
out of execution proceedin gs. The appellant 
executed a deed of mortgage for Bs, 7,COU 
carrying interest atthe rateof l per cent, 
por mensem, compoundable every six 
months, in favour of the respondent. The 
latter instituted a suit on foot of her mort- 
gage forrecovery of Rs, 22,170-9-6, The 
suit was resisted on grounds which it is not 
necessary to mention for the purpose of this 
‘appeal, The parties entered into a com- 
promise, which provided that a decree be 
passed for Rs, 11,500 payable by yearly 
instalments of Rs.1,100 which would fail 
dueon the 30th June of each succeeding 
year, the first instalment being payable on 
the 30th June, 1920. It algo provided that 
in case of default in payment of any one 
instalment ‘the entire decretal amount 
remaining unpaid would become im- 
mediately payable, and the decree-holder 
would be entitled to interest at the rate of 2 
per cent, per mensem {from the date of the 
decree. The mortgaged property was 
liable to besold for satisfaction of. the 
amount remaining unpaid. A decree was 
passed on foot of the aforesaid compromise 
on the 30th July, 1919. The appellant paid 
geven instalments at due dates, Default 
was made in paying the eighth instalment, 


Thereupon the decree-holder applied for 


execution of decree for recovery of the 
remaining sum, Rs, 3,800 with interest-at the 
rate-of'2 per cent. per mensem from the 
date of the decree. The appellant objected 
to the stipulation relating to the interest 
contained in the compromise on the ground 
that itwas in-the nature of penalty and 
should not be enforced. 

On the one hand, it is argued: by the 
learned Counsel for the appellant thata 
decree passed on compromise has no 
greater sanctity than the compromise itself 
so far as the application of 6. 74 of the 
Indian Oontract Act is concerned. On the 
other hand, the learned Oounsel for the 
respondent contends that it is a well-settled 
rule of law that a court executing a decree 
cannot.go behind the terms of the decree. 
There is authority in support of both these 
views. A Division Bench ofthis court has 
held in Raghunandan Prasad v. Ghulam 
Ala-ud-din (1) that 6.74 of the Indien 
Contract Act does not apply to'a decree 

(1) 79 Ind. “Oas. 916; 46A, 571; 22 A, L.J. 464; 
` ALT, R,- 1924 All, 669; L. R, 5A. 356 Oiv, 
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pasced on compromise go as to relieve the 
judgment-debtor against a panal stipula- 
tion asregards interest contained in the 
compromise. Another Division Bench of 
this court has doubted tha correctness of 
this view in Kishen Prasad v. Kunj Behari 
Lal (2). 1t must, however, be said that the. 
actual decision of the learned Judges 
proceeds cn a different ground, and it was 
to expresa any 
opinion on the question which had been 
decided in Raghunandan Prasad v. Ghulam 
Ala-ud din (1), The learned Judges them- 
selves observe that the point was not 
necessary for the purposes of the case 
before them, end that they did not express & 
definite opinion on that question, They 
have, however, marshalled all the authorities 
bearing on the subject and seem to be 
strongly of opinion that the view taken in 
Raghunandan Prasad v. Ghulam Ala-ud-din 
(1) is not correct. They have referred tos 
number of decisions of other High Courtes. 
One of the learned Judges referred toa 
Privy Oouncil decision reported in Ram 
Gopal Mookerjea v. Samuel Masseyk and 


Thomas J. Kenny (3) and considered 
that the principle underlying the 
decision in Balkishen Das v. Run 
Bahadur Singh (4) . Privy Council, 


supports the view which he was inclined to 
take. He was also incliced to the view 
that wholly apart from s.74and on equil- 
able grounds a-penal clause occurring in a 
compromise which has become merged in a 
decree can berelieved against, The learned 
Oouneel for-the appellant has referred us to 
a case decided by a learned Single Judge of 
Lahore High Court and reported as 
Chhunna Malv, Hanuman Bakeh (5). 103 
Ind. Cae, Page 805. Were it not for 
the case of Raghunandan Prasad v, Ghulam ` 
Ala ud-din (1) we would have held on the 
authorities that s, 74 of the Indian Oontract.- 
Act applies to a compromise which has. 
become merged in adeeree. We, however, 
feell that one Division Bench of this court - 
should not depart fromthe view taken by 
another Division Bench where the question 
is one of importance, on which different 
Views can be entertained. We think that 
this chould be referred to a larger Bench, 
We sre clearly of opinion that this is 
eminently a question which ought to be 
settled once and for all so far as this court 


is concerned. Accordingly we direct that 
> 91 Ind, Cas, 790; 24 A. L.J. 210; A.I. R. 1926 
All. 278, 
(3) 8 M.T. A. 239; 2 W.R, 431 (P. 0.). 
: (4) 10 O. 305. 
(5) 103 Ind, Oas. 805; A, I. R. 1927 Lah 658, 


` 
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the case be laid before the Hon'ble the Ohief 
Justice with the request that he may bs 
pleased to constitute a larger Bench for 
decision of the following questions of lew:— 

(1) Does e. 74 of the Indian Oontract Act 
apply to a compromise decree and whether 
it is opən to a court exscuting such desree 
to go behind it so as interfere with a 
stipulation by way of penalty contained in 
the compromise? 

(2) If s. 74 of the Indian Contract Act doas 
not apply, can the principle underlying that 
section be extended to a decreas passed on a 
compromise containing a stipulation by way 
of penalty. : 

The case shall ba laid before us on the 
reference bejng answerel by the Fall 
Bench. 

Messrs, Zafar Mehdi and Hyder Mehdi, 
for the Appellant. 

Dr, K.N. Katju, Masara. B. Malik, L, 
Zutshi and Miss S, K. Nehru, for the Rəs- 
pondent. ; 

Mukerji, A. ©. J.—Two questions 
have been referred to the Fall Bsnch and 
they have been formulated as follows— 

(1) Does e. 71 of the Indian Contract 
Act apply toa compromise decree and 
whether it is open to a court executing 
such decree to go behind it so as to 
interfere with a stipulation by way of 
penalty contaiaed in thé compromise? 

(2) If s. 74 of the Indian Oontract Act 
does not apply, can the principle uader- 
lying that section be extended to adecrea 
passed on a Gompromise containing a 
stipulation by way of panalty? 

The facts of the casa as stated in the 
order of raferanca are as follows. Taere 
was asuit on mortgage bond for R3. 7,000 
carrylog interest at L per cant. per mensem 
compundable every six months. In a 
suit being instituted on the bond,a sum 
of Ra, 22,170-96 was claimed. The de- 
fendant coniested the suit but ultimate- 
ly the parties entered into a compromise 
by which adeoree was made for Rs. 11,500 
payable by yearly instalments of Rs, 1,10U. 
These instalments were to bs paid oa the 
30th June of each succesding year csm- 
mənciag with 3Uth June, 1920, Is was 
provided that in case of default ia pay- 
ment of any one instalment the eatira 
decretal amount remaining uapaid would 
become immediataly payable, ani the 
decree-holljer would be entitle} to interest 
at the rate of 2 per cent. per msnsem fron 
the date of the decree. A decree follo ved in 

terms of the compromise. Tho judg nent- 
debtor paid certain instalments and a sum 
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of Re. 3,800 remained unpaid. This, tbe 
decree-holder sought to recover with in- 
terest at 2 per cent. per mensem fromthe 
date of the decree as stipulatad in the 
compromise. 

The judgment-debtor objected to ths 
exezution or the ground that tha stipula- 
tion as to payment of interest at 
2 per cent. per mensem was in the nature 
ofa penalty and it could not be enforced 
against him, 

The first point that we have to decide is 
whether s. 74 applies to the circumstances 
like the present, 

Section 74 in terms applies to the case of 
a contract and begins by saying, “ When a 
contrect has been broken”. Two views 
have been urged before us, One view is 
that a decree based on a compromise, in 
spite of the fact that itis a decree, is in 
substance, a contract and therefore s. 74 
should be applied to aconsent decree. The 
other view that has been urged before us is 
that, whether it is based-on a contract or 
not,a decree isa decree after all and no 
court executing a decree can go behind 
it. 

There seems to be an apparent conflict 
between these two views and we have to 
find out which view we have to accept. 

If we consider the nature of a compromise 
decree we shall be able to arrive at a satis- 
factory conclusion. 


Order XXIII, r. 3 deals with a compromiss 
decrees. It says, 
“ Where it is proved to the satisfaction of the court 
that a suit has been adjusted Wholly or in part by 
any lawful agreement or compromise..... the court 
shall record such agreement, or compromise.......and 
shall passa decree in accordance therewith so far as 
it relates to the suit”. 


It will be noticed that the court has to do 


two things when a compromise is produced 
beforeit. It has to find out whether the 
compromise or agreement is a lawful one, 
and the second is to passa decree in ac- 
cordance with the agreament or compromise, 
Beyond finding out whether the agreement 
or compromise is lawful or not, the court 
is left with no choice in the matter, An 
agresment which contains a peaal clause 
is not necessarily an u.lawful compromise 
and in the case of the stipulation contained 
in ths compromise already quoted, there 
was nothing unlawful. A party may very 
well agree tha’ in case of default of pay- 
ment on a due date, he would pay a certain 
rate of interest, not only from the date of 
default but from a date prior to that, namely 
from the date of the decree, As we have 
said, there is notiing unlawful in this 


499. 


agreement, Thus an agreement like this 
muet be recorded by the court and a decree 
must be passed in terms of tke compromise 
or agreement, 


By s, $6, Oivil Procedure Code, an appeal 


is allowed sgainst a decree, buf none is 


allovei against a decree passed on com- 
promise Sub cection (3) saye, 

“No appeal shall lie froma decree passed by the 
court with the consent of parties", 


Thur, not only a court of original jurisdic- 


tion but also the appellate Oourt is debarred- 


from looking into the terms of the com- 
promise which is lawful but contains a 
penal clause, 


The result of the compromise decree is 
that the court is precluded from coming to 
any corclusion of its own and ithas to 
accept a lawful compromise srrived by the 

arties. This is the function of the court 

efore which a compromise is produc: 
ed, 

In executing such a decree, the court 
gives effect to the terms arrived at by the 
parties, although these terms have not been 
formulated by the court itself, Ifa ques- 
tion should arise as ‘to the satisfaction or 
discharge of such a decree, the matter cen 
be considered only by the court executing 
the decree and notin aseparate suit, (Vide 
8, 47 of the Civil Procedure Oode), 

The question now is, whether the court 
executing the decree, in deciding whether 
the decree has been satisfied or not, can 
egay that the payment of a certain amount 
of money which does not contain any penal 


interest or which contains only a part of the ` 


penal interest, is sufficiently good for the 
discharge of the decree. If, for example, in 
the case before us, the court may chocss 
to say that instead of 2 per cent, interest,}1 
per cent. interest 
amount to be. paid in. the, circumstances 
of the case, it may call upon the judgment- 


debtor to pay that amount of the interest 


andno more, : If the court chooses to act 
like that, and on receipt of the amount thus 
found due, it declares that the decree has 
been satisfied, it does so declare as a court 
executing the decree and dces not, in mak- 
ing the declaration in any way, go against 
the terms of the decree. 
- Section 74 applies in termsto a contract, 
but, in the case of a compromise decree, 
what is there before the court but a con- 
tract pure and simple? I have already 
stated that the court has rot exercised its 
mind at all in selecting how the case 
should terminate. In making the decree 
the court has not exercised its judgment at 
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all. Ifthat is so,I failto see how the 
decree ceases to’ be a contract when, 
essentially, it isa matter of contract and 
nothing else. Section’ 74 of the Contract 
Act does noteay that the relief to be grant- 
ed under it is confined to a suit, There- 
fore, in executing the compromise decree, 
there is nothing in s. 74 which prevents a 
court from applying that eection to the case 
before it. Thus, on general principles, 
and on: the language of the law, I am 
clearly of opinion 
question No. 1 should be given in the 
affirmative, ce ee 

Coming to authorities, I shall first con- 
sider the cases decided in this court, There 
are two cases which are directly spplicable 
and the earlier is Raghunandan Prasad v. 
Ghulam Ala ud din (1), The judgment on 
the point is rather ehort, The fact was 
that on the compromise decree: an agree- 
ment has been made to pay interest at 3 per 
cent. per mensem incase of default of pay- 
ment ona paiticular date.- Two learned 
Judges of this court held that the interest, 
however hard the terms, must be 
paid, because the court „could not go 
behind the terms of the decree. Their 
Lordships professed to follow a case of the 
Oaleutta” High Oourt namely Kalipada 
Sarkar v. Hari Mohan Dalal (6), But the 
facts of that case were entirely different, 
In that case, the plea had been taken that 
one of the parties, was not properly re- 
presented in the suit and therefore the 
decree could not be executed (against 
him. That was a matter which 
could not be taken cognizance of by the 
court under s., 47 of the Oivil ProcedureCode. 
The question could be raiced only by a 
a separate suit.. The Oalcutta case there- 
fore was no authority for the view expressed 
by the two learned Judges ofthis court in 
Raghunandan Frasadv: Ghulam Ala-ud- 
din (1). The other case in this court is 
Kihsen Prasad v. Kunj Behari Lal (2) lt 
must be admitted at the outset that the 
Opinion expreseed there was an cbiter be- 
caueé the actual decision of the case was not 
based upon the opinion expreesed. None- 
theless, two Judges of this court (including 
mycel{) came to the conclusion that e. 74 of 
the Indian Oontract Act applied to a com- 
promise decree. I pointed ont in my judg- 
ment in that case, that the court embody- 
ing the terms ofa decree had no ‘discretion 
to use and was bound torecord the con- 


tract as it stood if that contract happened to ` 


(6) 35 Ind. Cas, 856; 44 O. 627; 24 0, 


L. J. 37; 
210, W. N. 1104, 


that the answer tothe: 


x 


1933 


be lawful. The question ofe. 47 was not 
raised in that case and was not considered. 
But I havealready expressed the opinion 
that the plea of penalty can be properly 
raised within the purview of s. 47 of the 
Civil Procedure Code. 

Ooming to other courts, the Lahore 
High Oourt in two cases has accepted the 
view that the terms of a compromise decree 
can ba interfered with in execution. The 
earlier case is Chhunna Mal v. Hanuman 
Bakhsh (5) and the latter case is Jwala Ram 
Mathra Das (7). In Bombay, the opinion 
was at one time entertained that a com- 
promise decree, being a decree, no ples 
could be taken that it contained a penal 
clause which should be relieved against. 
This view was taken in Shirekuli v. Maha- 
blya (8). But in Krishna Bat v. Hari 
Govind Kulkarni (9) a Full Bench of that 
court dissented from this view. It is true 
that the case before the Full Bench did not 
arise out ofan execution proceeding, 
but it arose out of a regular suit, but the 
principle applied. If the terms of the com- 
promise were sacrosanct, they could not be 
interfered with even in a subsequent suit. 
Their Lordships of the Bombay High Oourt 
in the Full Bench case doubted the correct- 
ness of the principle on which the case in 
daa v. Mahablya (8) had been decid- 
ed. 4 

In Madras, the view has been uniformly 
taken :that in execution of a decree the 
executing Court could see whether the 
compromise contained any penal clause or 
not. The latest case onthe pointisS R. 
Jaya Rao v, Venkatanarayana Chetty 80 
Ind, Oas, 925 (10). 

In Calcutta, the same view has been 
taken not only in suits but also in execu. 
tion proceedings. Surendra Nath Banerji 
v. Secretary of State (11) was the 
case of an execution of a decree 
and Ganesh Chandra Pal v. Chandra 
Mohan Datta (12) was the case of a suit. 

The Patna High Court in Jitendra Nath 
Chatterji v.: Jasoda Sahun has agreed with 
the Bombay case in Srirekuli v. Mahablya 
(8)already referred to and holds that in a 


court executing the decres the plea that 
(7) 132 Ind. Oas. 580; A. I. R. 1931 Lah. 696; Ind. 
Rul, (1931) Lah, 628; 32 P, L. R. 945. 
(8) 10 B. 435. 
9) 31 B. 15; 8 Bom. L,R. 813; 1 M. L, T. 


(10) 80 Ind. Oas. 925; A. I. R. 1925 Mad, 264. 
(11) 57 Ind. Oas. 613; 24 O. W. N. 545. 
(12) 84 Ind. Cas. 730; 28 O, W. N. 984; A.I. R. 
Nn 1925 Oal. 199. 
(13) 92 Ind. Cas.617; A. I. R. 1926 Pat, 122; 
(9125) Pat. 353; 7 P. L. T. 299, 
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there was a penal clause in the agreement 
could not be entertained, 

Oa principle considered and 02 the 
majority of decided cases J am clearly of 
opinion thats. 74 does apply to the case of 
the compromise decree. Ia entertaining 
a plea that one of the terms of the comprao- 
mise contains a penal clausa, the court exe- 
cuting the decree does not really go behind 
the decree, but it fiads out, asitis entitled 
to find out, on payment of what amouat the 
deeree shouli be discharged. I would 
answer the question No. 1 accordingly. 

In view of my opinion entertained on ques- 
tion No. 1, question No. 2 doss not arise, I 
would answer the reference accordingly. 

King, J.—I agree that the firet ques- 
tion should be answered in the afirma- 
tive. 

Niamat Ullah, J.—I agree generally 
with the views expressed by the Hon'ble 
A. O.J., but I would like toadd a few ob- 
servations of my own on the principal 
question which calls for decision in this 
reference, It seems to have been assumed by 
the learned Judges who decided Raghu: 
nandan Prasad v. Ghulam Ala ud-din (1) 
that if the court executing the decree 
applies e. 74, Indian Uontract Act, to 4 
compromise which has become merged 
in a decree, it must necessarily interfere 
with the decree itself. The argument of 
the learned Counsel for tthe respondent 
proceeded cn the same assumption,. In my 
opinion s. 74 of the Contrast Act, viewed in 
its proper perspective, does not involve any 
interference with the decree when applied 
to a compromise on which a decree is pass- 


ed. 

Section 74 enacts the rule that, 

“ifa contract contains any stipulation by way of 
penalty, the party complaining of the breach is entitl- 
ed to receive from the party who has broken the con- 
tract a reasonable compensation not exceeding the 
penalty stipulated for.” 

Parties to every contract containing a 


stipulation by way of penalty have 
rights and are subject to obligations 
mentioned in 3s. 74, which are part 


and parcal of every such contract which 
should be deemed to include a proviso, im- 
ported by s. 74, to the effect that the party 
complaining of the breach is entitled to rea- 
sonable compensation not exceeding the 
penalty but is not entitled to enforce the 
penalty stipulated for in the contract. 
Where such a contract is embodied ina 
compromise which is recorded under O, 
XXIII, r. 3, Civil Procedure Oode, the de- 
eres should be deemed to be giving effect 
ta the compromise with the legal incident 
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arising from s. 74, namely, that the party 
complaining of the breach isnot entitled to 


enforces the penal clause but is entitled only | 


to reasonable compensation not exceeding 
the penalty stipulated for, 

What is reasonable compensation is to be 
determined whenever a dispute arises and 
the contract is sought to ba enforced, The 
court execuling the compromise decree can 
only enforce covenants either expressly 
mentioned in the compromise or therein 
implied from the legal incident attaching 
to the compromise on which the decree is 
based. In determining the compensation to 
which the party complaining of the breach 
of the contract is entitled the court exe- 
cuting the decree is not going behind the 
decree. Its action may seemingly appear 
to amount to interfere with the apparent 
tenor of the decree, In reality however, 
far from interfering with the decree the 
courtis giving effect to it in‘accordsnce.with 
its real legal import, In this view, I do 
not think it necessary to hold that the well- 
established rule that a court executing the 
decree cannot go behind it admits of ex- 
ceptions or that an exception would be 
drafted on that rule if s. 74, Indian Con- 
tract Act, be epplied to a compromise 
which has become merged in the decree, 
Nor do I think, for the reasons already stat- 
ed, that there is any conflict between | the 
aforesaid rule and the view that, acting 
under e. 74, Indian Oontract Act, 8 court 
executing a decree can relieve. against 
the penal provision contained in the com- 
promise, 

For these reasons I agree with the Hon'ble 
A. O.J, in answering the first question refer- 
ed tothis Bench in the affirmative, I also 
agree that the second question does not 
arise, 

By the Court.—Let a copy of the 
judgments besent to the Division Bench 
which made the reference as our answer to 
the questions referred for decision. 

A Reference answered, 


aea 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1159 of 1929. 
October 11, 1932, 
JAI Lan, J. 
BAHAWAL—Dosranpant— APPELLANT 
vereus 
AMRIK SINGH—PLANTIFE 
RESPONDENT, 
Registration Act (XVI of 1908), ss 17, 49—Unregis- 
tered lease deed—Admissibility in suit for damages 
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for breach of agreement Fto lease—'Collateral purpos 
meaning of. 

A suit to recover damages for breach of an agree- 
ment relating to immovable property, which agree- 
ment is compulsorily registrable under s. 17 of the 
Indian Registration Act, is a suit which affects im- 
movable property and is not covered by the exception 
that such a document can be used for collateral 
purposes, 

A ‘collateral purpose’ means a purpose which ex- 
cludes all reference to the contract relating to im- 
movable property. 

A lease deed which is compulsorily registrable but 
not registered cannot’ be used for the purpose of 
deciding whether there has been a breach of an agree- 
ment to lease immovable property to the respondent, 
Rajah of Venkatagiri v. . Narayana Reddi (1) not 
followed. Ranjoo Muhammad v, Haridas Mullick (2) 
and Narayanan Chetty v, Muthiah Servai (3), referred 
to. 


Sscond Uivil Appeal from the deores of the 
District Judge, Gujranwala, dated: the 14th 
February 1y2y, ‘affirming that af the Sub- 
ordinate Judge, Fourth Olass, dated the 
17th September, 1928, 


Sheikh Din Mohammad, K. B., for the 
Appellants, 
Mr. M. L. Puri, for the Respondent. 


Judgment —On the 2nd October, 1924, 
the appellant Babawal executed a docu. 
ment in favour of Devi Ditta, whois now 
represented by his legal representative 
Amrik Singh respondent, whereby he gave 
certain land on lease to Davi Ditta for eight: 
years in lieu of Rs. 725 which, he admitted 
were due to the latter on account of previous 
book debts. ‘The possession ‘of the prope 
erty which was fermed out to Devi Ditte, 
was to be givenin June, 1925, and it ap- 
pears that such possession was not given. 
On the 4th April, 1928, the respondent in- 
stituted a suit for possession of the land 
which had been farmed out to Devi Ditta 
and, in the alternative, for recovery of 
Rs. 725. The document dated the 2nd Octo- 
ber, 1924, had not been registered and the 
courts below are agreed that it is in admissi- 
ble on that account and for that reason a 
decree for possession of the land has not 
been given to the respondent. A decree 
for Rs, 725 has, however, been granted. 


Two main objections have been raised 
before me on behalf of the appellant to the 
judgment of the lower Appellate Court. One 
1s that the document of tha 2nd_ October, 
1924, was inadmissible for want of registra- 
tion even for the purpose of proving dama- 
ges claimed for breach of the agreement 
to farm out the landin suit, and secondly, 
that the suit was barred by time having 
been instituted more than three years {from 
the date of the document, 
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Now, it is clear that, if the document of 
the 2nd October, 1924, be considered to be 
a mere acknowledgment of liability of a 
pre existing debt for the purposes of s, 19 
of the Indian Limitation Act, then time 
should be deemed to run from the 2nd of 
October, 1924, and thesuit would be barred 
by time assuming that the present euit is 
a auit for recovery of a simple debt which 
existed prior to the date of the document 
gnd: the existenca of which was acknow- 
ledged in the document. Oounsel for the 
respondent, therefore, urged that the suit 
really was for recovery of damages for 
breach of contract, or for resovery of money 
on failure of consideration and was governed 
by Arts, 11§ and 97 respectively of theIndian 
Limitation Act. Itis true that, if this suit 
isa suit of this nature, it would be within 
time but the question is whether the plaint. 
iff was entitled to prove the existence of a 
contract which had been broken, or the 
existence of consideration which subse- 
quently failed, Now, the document of the 
2nd October, 1924, is a document which 
clearly grants a lease of immovable prop- 
erty and as such it requires registration but 
it is contended on behalf of the respondent 
that the document can be used for a col- 
laterél purpose and the collateral purpose 
in this case is to prove damages suffered 
by the plaintiff owing to the contract con- 
tained in the document and, in support of 
this contention, reliance is placed on a 
judgment of a Fall Bench of the Madras 
High Oourt in Rajah of Venkatagiri v. 
Narayana Reddi (1) in which it was held 
that an unregistered kabuliat, relating to 
immovable property which required regis- 
tratiod, can be admitted to prova breach 
of the agreement to grant a lease of the 
property and consequent damages arising 
from such a breach. The correctness of 
the view taken in this case, was, however, 
doubted by a Judge in Ohambers of the 
Calcutta High Oourt in Ranjoo Muhammad 
v. Haridas Mullick (2) and in Narayanan 
Chetty v. Muthiah Servai (3) the learned 
Judges of the Madras High Oourt, though 
not directly holding that it was erroneous, 
made some observations from which i: 
appears that they were inclined to endorse 
the opinion expressed in the previous case. 
Tteeems to me that a suit to recover damag- 
es for breach of an agreement relating to 


immovable property, which agreement is 
(1) 17 M. 456; 4 M. L, J. 198 (F. B. 
w 91 Ini. Oas. 320; 52 0.695; A.I. R. 1925 Oal. 


(3) 8 Ind. Gas 520; 35 M. 63; 9 M. L. T. 142; 2L M 
L. J. 44; (1910) M. W, N. 743, 
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compulsorily registrable under s. 17 of the 
Indian Registration Act, is a aait which 
affects immovable property and is not 
covered by the exception, which is to be 
found in several judgments and has now 
been recogniz3d by the Legislature, that 
such adocument can be used for col- 
lateral puroses, A collateral pur- 
pose, in my opinion, means 8 purptse 
which excludes all referencs to the contract 
relating to immovable property. In the 
present case the respondent cannot succeed 
unless he can prova that there was a valid 
contract relating to the farming out of the 
land which has been broken by the aeppel- 
lant and the courts are debarred from icok- 
ing at the dccument to decide whether 
there was or was not such a contract. 

I hold, therefore, that the document in 
question could not be used forthe purposes 
of deciding whether there has been a 
breach of an agreement to lease immovable 
property to the respondent, and apart from 
the document there is no evidence which 
could legally ba relied upon in support of 
the agreement, 

I, therefore, accept this appeal and set- 
ting aside the decrees of the courts below, 
dismiss the plaintiff's suit, but leave the 
parties to bsar their own costs througk~ 
out. 

A Appeal accepted. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 

Scond Civil Appeal No. 235 of 1930. 
January 12, 1933. 
Moxarsaz, Actu. O. J., KING AND 
Niamat ULLAH, Jd. 

ABDUL WAHAB KHAN 4ND ANOTHER— 
DEFaNDANTS—APPELLANTS 
Versus 
IBRAHIM KHAN 4ND OTHERS 
— PLAINTIFFS— RESPONDENTA. 

Agra Tenancy Act (III of 1926), s. 246—Decree 
passed by District Judge in second appeal—Further 
appeal to High Court, if lies. 

The language of s. 246, Agra Tenancy Act, 
1926, is wide enough to authorise an appeal to 
the High Court from a decree passed by a Dis- 
trict Judge in second appeal, as such a decree 
would be an appellate decree, within the meaning 
of the section. Lachmi Narain v. Nirotam Das (1), 
referred to. 

Second Apzeal from a decree of the 
District Judge, Balandshshr, confirming 
a decree of the Hororary Assistant Collector, 
Second Class, dated tte 7th January, L$3u, 

Mr, S. N. Seth, for the Appellants, 
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Mr, Panna Lal, for the Respondents, 

Judgment.—Thia reference to a 
Full Bench raises a question whether a 
third appeal lies to the High Oourt 
against the decree of a District Judge, 
passed in a second appeal against the 
appellate decree of a Collector. 

The appeal arises out of a euit for 
arrears of irrigation dues amounting to 
Rs. 172-5, and was brought against the 
heirs of one Sughra Begam, who was said 
to be a tenant of the plaintiff, 

The suit was defended on a number of 
grounds, which we need not specify for 
the purpose of dispcsing of the point in 
issue. The suit was decreed for’ a sum of 
Rs, 169-2-6 by an Assistant Collector of 
the second clas3° on the 2lst February, 
1929. The defendants appealed to the 
Collector, who dismissed the appeal on the 
20th June, 1929, The defendants appealed 
a second time to the District Judge, who 
dismissed their appeal on 7th January, 
1930. The defendants then instituted this 
third appeal in the High Oourt against 
the appellate decree of the District Judge, 
and the question is whether the appeal is 
competent. 

An appeal from the decree of the 
Assistant Collector of the second class lay 
to the Collector, in accordance with the 
terms of s. 241 of the Agra Tenancy Act 
of 1926. An appeal from the appellate 
decree of the Collector lay to the District 
Judge, if the conditions leid down in s. 
243 were fulfilled. It is unnecessary for 
us to consider whether those condi- 
tions were, in fact, fulfilled. The Dis- 
trict Judge entertained and decided the 
appeal, 

Section 246 is the section which governs 
the question whether a third appeal lies 
to the High Oourt in the circumstances 
mentioned above. Thie section enacts that 
an appeal shall lie to the High Oourt 
from the appellate decree of a District 
Judge on any of the grounds specified 
in s. 100 of the Oode cf Oivil Procedure, 
1908. 

It must be observed that the words 
used in this section are “the appellate 
decree’ and the expression “appellate 
decree would apply equally to a decree 
passed by the District Judge in first 

* appeal or to a decree passed by him in 
second appeal. In our opinion the langu- 
age of this cection is cərtainly wide enough 
to. authorise an appeal to the High Oourt 
from a decree passed by a District Judge 
in second appeal, because such a decree 
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would undoubtedly ba an “appellate 
decree,” 

Our conclusion on this point is forti- 
fied by a reference to the language of 
the Agra Tenancy Act, 1901. In that Act 
the question of appesls to the High Court 
from decrees of the District Judge was 
governed by the terms of s. 182. This 
section provided: 

“A second appeal shall lie to the High Court 
from the decree in appeal of a District Judge in 
accordance with the provisions of Ohap, XLII, of the 
Code of Oivil Procedure.” 

The important point to observe is that 
this section uses the expression “second 
appeal.” For that very reason it has been 
held in Lachmi Narain v. Nirotam Das 
(1) that no third appeal will lie to the 
High Oourt from a decree of the Dis- 
trict Judge passed on appeal from an 
appellate decree of the Collector under 
the provisions of the Agra Tenancy Act, 
1901. The reason for the decision was that 
when the Logislature had clearly laid 
down that a second appeal should lie 
to the High Oourt from the appellate 
decree of the District Judge, it was ` 
clearly intended that no third appeal 
should lie. 

The omission of the word ‘second’ from 
s. 246, of the Tenancy Act of 1926 is, 
in our opinion, very significant. It seems 
to suggest that the Legislature delibera- 
tely intended to allow third. appeals to 
the High Court in certain cases, that is 
to say, they intended that there should 
be a third appeal to the High Oourt from’ 
an appellate decree passed by a District 
Judge under s, 243. Whether that was 
the intention cf the Legislature or not, 
we think it is clear that ithe words 
“appellate decree in s, 246" cannot be 
construed tO mean a decree passed in 
first appeal only. The wordsare undoub- 
tedly applicable also to a decree passed in 
second appeal, 

We, therefore, answer the question referr- 
ed to usin the affirmative. - ; ; 

N. JA. Reference answered in affirmative, 


(1) 29 A. 69; 3 A. D. J, 688; A. W. N. 1903 
273. 
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' LAHORE HIGH COURT. 
First’ Civil Appeal No. 1551 of 1929. 
December 16, 1932. 
Appison AND AGHA HAIDAR, JJ. 
M. D. PURI znp SONS—DzurFenpantT3— 
` APPRLLANT 
tersus 
LYONS OINEMA LIMITED 
—-PLAINTIFF—RssPONDENT 

Letters Patent (Lahore), cl. 26—Civil Procedure 
Code (Act V of 1908), s. 98—Division Bench of High 
Court—Difference of opinion—Cl. 26, applicability 


of. 4 
Then the Judges of a Division Bench of the 

High Court differ, even in the case of appeals from 
the mofussil the case is governed by cl. 26 of the 
Letters Patent and not bys. 98, Oivil Procedure Code. 
Immidisetti Dhanaraju v, Balakissendas Moti Lal 
(1), followed. | 

First Oivil Appeal from the decree of the 
Senior Subordinate Judge, Rawalpindi, 
dated the 11th March, 1923. 

Mecsre. Mehr Chand Mahajan and Shiv 
Dayal, for the Appellants, 

Messrs. D. C. Ralli and Madan Gopal, 
for the Respondent. 


Addison, J.—The Lyons Oinema 
Limited went into liquidation under the 
supervision of the District Judge. Three 


liquidators were appointed and in the be: 


ginning there was also an advisory board. 
Oa the 25th April, 1924, the advisory board 
recommended to the District Judge thata 
lease of the Oinema with ‘all its quarters, 
officas, machinery etc., should be given to 
Mr., M. D. Puri, Oa the 2lst May the 
District Judge sanctioned the granting 
ofa lease fora yoar ata rent of Re. 760 
per mensem provided Mr. Pari deposited 
six months’ rent in advance, 3. e., Rs 4,560. 
This appeal is by the defendants, M. D, 
Pari and sons against & decree obtained by 
the liquidators for rent. The amount claimed 
by them was Rs, 16,340 while the decree 
was for Rs, 7,660 with proportionate costs, 


According tothe plaint the defendants 
were given the lease of the building py 
the liquidators and the defendant took 
possession of the building on the i5th 
August, 1924, after necessary repairs had 
been done, Rent was claimed, therefore, 
from the 15th August, 1924, The defend- 
ants replied by stating that possession ofa 
portion of the building was taken by them 
onthe 16th November, 1924, but that they 
were notin possession under the lease 
before that date. There were other pleas 
taken to theeffect that the machinery 
which had been leased was never handed 
over, that the liquidators retained possession 
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ofa portion of the building and that the 
building was never put in a proper state 
of repairs so that the defendants themselves 
had to spend a large cum.in making it into 
a building which could be used. ib was 
denied specifically that the defendants 
were put in possession on the 15th August 
1924, Oounsel forthe plaintifs was ex- 
amined onthe 26th January, 1927 before 
issues and contradicted part of the allega- 
tions in the plaint by stating that there was 
no question of repaira and that the build- 
ing was given as it was though the 
liquidators did have the necessary repairs 
done at their own expense. 

The principal issue with which we are 
now concerned is No l:—Has there been 
a tenancy from 15th August, 1924 to lat 
December, 1926, and what are its terme? 
(His Lerdship referred to the evidence 
and concluded as followe:) 

Tosum up, the burden was upon the 
plaintiffs to establish commencement of 
the tenancy. As [am rot prepared to 
accept the uncorroborated statement of 
Lala Arjan Das it follows that they have 
failed to prove any date for the commence- 
ment of the tenancy. Taereis thus cnly 
the defendants’ admission that they took 
possession of part ofthe premises under 
the lease in the middle of November. It 
has been the defendants’ case from the 
commencement that the tenancy was to 
ster; when repairs were completed while 
the case of the plaintiffs has wavered 
between two positions, namely, that the 
tenancy was to start when necessary repairs 
had been done which was some time 
before the 15th August and thatthe ten- 
ancy was to start on the lith August 
whether or not repairs had been completed. 
As the plaintifs have failed to prove 
either of these two positions satisfactorily 
the appeal must succeed to the extent that 
I would hold that the tenancy did not start 
till the middle of November, In this way 
the decree of the court below must be 
raduced by the sum of Rs. 1,530 and I 
would accept the appeal with proportionate 
costs to that extent. 

Agha Haidar, J.—This appeal arises 
out of a suit brought by the plaint- 
ifs against the defendant for the 
recovery of a sum of Rs, 16,340 being 
the amount ofrent ofa certsin building 
leased to the defendant. The trial Court 
decreed the plaintiffs’ suit to the extent of 
Rs. 7,660 with proportionate costs. Against 
this decree the defendant has come up to 
thig court in appeal. 
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‘His Lordship discussed the evidence and 
concluded. 

From what has been stated above, in my 
opinion, the plaintiffs have satisfactorily 
proved that the possession of the defendant 
began earlier though rent may be calculat- 
ed from the middle of August, 1924 on the 
plaintiffs’ admission. Ia any event having 
regard to the evidence on the record, I am 
not prepared to reverse the finding of the 
trial Judge upon this pure question of 
fact which he has decided on the evid- 
ence both oral and documentary before 
him. This being so I would affirm the 
decree of the court below and dismiss 
this appeal with costs on Rs. 1,530 only. 

By the Court.—Unader s. #8, Uode 
of Oivil Procedure the appeal is dismissed 
with costson Rs. 1,530 only in this court. 

{After hearing the Counsel again their 
Lordshins made the following] 


Order. Oounsel are present and we 


have heard them. We are now of opinion 
that cl, ?6 of the Lettera Patent apply ss 
held in Inimidisetti Dhanaraju v. Bala. 
kissendas Matilal (1) with which we are 
in agreement. We, therefore, substitute 
for our order of yesterday an order under 
cl, 26 stating the point upon which we 
differ so that the Hon'ble Ohief Justice 
can send it to be decided by snother 
Judge. The point is “When did the ten- 
ancy commence,” which is the only point 
in the appeal. One of us has held that it 
commenced onthe idth August and the 
other on the 16th November, 1932. 
Ay Order accordingly. 


(1) 116 Ind. Oas. 343; 52 M. 563; 29 L.W., 823; 
A.I. R. 1929 Mad. 641; 57 M. L.J. 264 (F. B.). 


HYDERABAD HIGH COURT. 
Civil Appeal No, 581 of 1339 F. 
Azoor 21, 1342 F.= 
October 26, 1932. 
JEEVAN YAR JUNG AND BISsEeHWAR Nara, JJ. 
MEER MAHBOOB ALI—PLAINTIFF 
— APPELLANT 
versus 


SRIRAM—Derenpant—Re:ponpDEvt. 

Principal and agent—Commission agent paid 
money to buy and sell goods—Suit for accounts— 
Limitation—Duty of agent to satisfy principal of 
reasonable diligence—Agency, termination of—Cause 
of action for suit—Limitation, when begins torun 
—Hyderabad Limitation Act (II of 1822-F), s 76. 

D, acommiesion agent was paid Rs. 5,500 for buy- 
ing cotton and cotton seeds and for selling them at a 
profit in Bombay. Outof this amount certain bales 
of cotton and certain quantity of cotton seeds were 
consigned to Bombay with the knowledge of the 
plaintiff. D had paid only Rs, 1,000 in respect of 
the goods, On being asked to settle the accounts 
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of the balance, D evaded and finally refused. 
Plaintiff alleged that D had kept the cotton for a 
period without any reason during which time the . 
price of cotton rose from Rs. 400 to Rs, 500 several 
times, and filed a suit for Rs 8,000, the amount due 
from D: ; 

Held, (4) that D as agent was legally bound to 
satisfy the principal, the plaintiff, that he acted 
with reasonable diligence and skill and’ in the in- 
terests of the principal; [p 429, col. 2) 

(ii) that D would be deemed to have ceased to be 
an agent of the plaintiff from the day when the 
plaintiff stopped D from selling the goods or when 
they were sold andthe price was receivedby D; 
[p. 430, col. 1.) 

(iii) that the suit being one for accounts, limita- 
tion would begin to run from the date on which D 
ceased to be the agentof the plaintiff or at the 
most when he received the price of the goods sold, 
and that the suit was governed by Art. 76 of the 
Hyderabad Limitation Act. [p. 430, col. 2.| 


Appeal against the decree of the Nazim 
Sader Adalat, Suba Aurangabad, revers- 
ing that of the Adalat Zilla. 

Mr, Vinayak Rao, for the Defendant. 

Rsi Scoraj Chand and Maluvi Sayed 
Shabir Hasan. for the Respondent., 

Judgment —Pleaders for parties were 
heard. The facts of the caes are thata 
sum of Rs, 5,050 was paid to the də- 
fendant who wes a Ocmmission Agent 
for the purpose of buying cotton and 
cotton seeds and for selling the sama at 
a profit in Bombay. Ont of this amount 
34 bales of cotton and 31 Khandis and 
36 seers of cotton seeds were consigned 
to Bombay with the knowledge of the 
plaintiff, The defendant has paid one 
thousand rupees only in respect of the 
said gcods. He was asked to settle the 
accounts of the remaining amount but 
evadec, At last on 13th Farwardi 1334 
Fasli he flatly refused to pay and settle the 
accounts, The defendant had kept the: cotton 
for a time without any reason although dur- 
ing this period the priceof the cotton rose 
from Rs. 400 to Rs, 560 several times, 
Hence the plaintiff is entitled to H.S. 
Rs. 8,000 from the defendant in respect 
of the above transaction if the accounts 
are taken, In the written statement the 
cefendant admitted the transaction and 
as regards the price it was pleaded that 
arrangements were made in 1331 Fasli 
to sell the cotton through the firm of 
Trikamji Padmsi and it was sold through 
that Firm, The statement of eccounts 
received by the defendant from the said 
firm hes been sent to the plaintiff. A 
sum cf H.S. R3. 302-6 are due from 
tte dsfendant to the plaintiff which he 
refused to accept without any reason, 
Hence the suit of the plaintiff is fit tobe 
dismissed. It is to be noted that the plea 
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of. limitation has not been set up in the 
written statement. After the evidence of 
the parties was recorded the defendant in 
the couree of the final argument contended 
that the suit was barred by limitation. 
The Court of firat instance overruled the 
plea of limitation and gave a decree for 
Rs, 4,074-6-0. Both the parties appealed 
to Sadar Adalat which held that the auit 
was barred by limitation because Art. 78 
of the Hyderabad Limitation Act No, IL 
of 1322 Fasli, (corresponding to Art. $0 
of the Indian Limitation Act No. IX of 
1808) was applicable to the present suit 
and the plaintiff had knowledge of the 
neglect or misconduct of the defendant 
in 1329 Fasli more than three years prior 
to the institution of the present euit 
which is evident from his statement on 
oath. Against this decision the plaintiff 
has preferred two appeals. It is contend- 
ed for the plaintiff that the present suit 
is governed by Art. 76 of the Hyderabad 
Limitation Act No. II of 1322 Fasli (corres- 
ponding to Art. 78 of the Indian Limi- 
tation Act No, IX of 1908), Even if this 
article is not applicable, the residuary 
Art, 106 (= 120 of the Indian Limitation 
Act) will bs applicable. In the course of 
the argument regarding the applicability 
of the Art. 76 itis strongly urged that 
the agency of the defendant will be 
deemed to continue till the accounts sre 
not settled, and the amount is not paid. 
Babu Ram v. Ramdayal (1) is. relied upon. 
The learned Pleader for the defendant 
(respondent) has ably tried to show that 
Art. 78 of the Hyderabad Limitation Act 
of 1322 Fasli (= Art. 90 of the Indian 
Limitation. Act)... was applicable because 
particular goods were entrusted with the 
defendant for sale with specific directions, 
There is no occasion to render accounts, 
If there was any neglect or misconduct 
on the partof the defendant as alleged 
by the plaintiff he had necessarily know- 
ledge of it in 1329 Fasli which is borne 
out bythe evidence given by the plaint- 
iff himself, and his son Riyasat Ali, P. 
W. No. 1. If these specific articles are 
not applicable Art. 100(= Art, 115 of the 
Indian Limitation Act) will be applicable 
and not Art. 116 (= 120 of the Indian 
Limitation Act). We regret the pleadings 
are not clear. But from the evidence one 
additional fact is elucidated that the Firm 
of Trikuroji Padamji had refrained from 
selling the goods in anticipation of the 
settlements of their other demands, The 
(1) 12 A. 541; A, W. N, 1890, 99. 
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goods wera not sold at the proper time. 
It is an admitted principle that the 
general Arta 100 and 106 (115 or 120 of 
the Iadian Limitation Act) will bə appli- 
cable when the specific articles which are 
framed for the disputes bstween the prin- 
cipal snd the agent, cannot be applied in 
view of the facts of the case. At first it 
will be seen which of the three spesific 
Arts. 76, 77 and 78,(=88, 83 and 90 of 
the Indian Limitation Act) will govern 
the present suit in view of the facts. 
After dus consideration we come to thecon- 
clusion that if it is held that the plaint- 
iff does not admit the correctness of the 
statements of the accounts which were 
sent to bim by the defendant in respect 
of the goods sold, the present suit by its 
very nature will be a suit for accounts, 
Article 76 (=Art, 88 of the Indian, Limitation 
Act) will also be applicable when the 
agent is guilty of negligence and mis- 
conduct. The only criterion is whether 
there ia occasion to render accounts. 
Apparently where there are many bales 
of cotton and where there are many 
transactions on different occasions with 
various people for the sale, the object is 
also to sell at a fair price. Such trens- 
actions differ from those transactions where 
a particular article is delivered to the 
agent with specific directions to sell at 
a fixed price. Gonerally the agent is not 
only responsible to send the accounts and 
the amount when the goods are sold but 
is also legally bound to satisfy the prin- 
cipal that he acted with reasonable dili- 
gence and skill and in the interests of 
his principal. Vide s. 213 of Hyderabad 
Contract Act No. VI cf 1316 Fasli (s, 212 


of the Indian Oontract Act IX of 
1872), The following cases. Babu 
Ram v. Ramdayal (1), Jagindra Nath 
Roy v, Deb Nath Chatterjee (2), Arde: 


kappa Chetty v. Kardappa (8), Ranga. 
swamy v. Srinivasa Atyangar (4)and Muthia 
Chetty v. Alagappa Chetty (5), throw light 
on the distinguishing features of the 
Aris. 88, 89 and 90, Indian Limitation Act 
corresponding to 67,77 and 78, Hyderabad 
Limitation Act, Therefore we hold that in the 
present case rendering of accounts is 
essential and the contention of the Pleader 
for the respondent is untenable, Then the 
point fcr consideration arises as to the 


date when the period of limitation will 
(2) 8 0. W. N. 113. 
13) 36 Ind. Oas. 418; 9 Bur. L. T. 130. 
(4)9 Ind. Oas. 54; 21 M. L. J. 453; 9 M. L, T, 
8 


(5) 45 Ind, Gas, 430; 41 M1, - 
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begin to commence in case Art. 76 is 
upplied. Itis stated in the article that the 
suit will have to bə instituted within 
three years from the date of demand and 
refusal of accounts during the continu- 
anca of the agéccy, otherwiss from the 
date of termination of the agency. It is 
clear that demand means first demand. 
The learned Pleader for the appellant 
relying upon Babu Ram v. Ramdayal (1) 
contends that the agency continues until 
the accounts are not settled. So 
limitation will begin to rua when the de- 
fendant refused to render accounts when 
demanded by the plaintiff. We do not 
agree with the argument of the appellant, 
Hiven after the termination of the agency 
the agent is ressonsible in respect of 
some of the ligbilities connected with the 
principal, but that does not mesn that 
the agency will continue till the agent is 
not absclved of all the liabilities. The 
case reported as Babu Ram v. Ramdayal 
(1) has been followed in Mink v, Baldeo Das 
(6), We do not agree withzthe principle 
enunciated therein. This is an accepted 
principle that the agency willbe deemed 
to subsist so long as the agent is com- 
petent toact for the principal, Section 
202 (22203 of the Indian Oontract Act) and 
the subsequent sections of the Hyderabad 
Contract Act deal with the termination 
of the agency. It is apparent that in the 
present case the agency of the defendant 
was confined to a particular (ransaction., 
The defendant will be deemed to have 
ceased to be an agent of the plaintiff 
from the day when the plaintiff 
stopped the defendant from selling the 
goods: or when they were sold and the 
price. was recsived by the defendant. In 
other words,.the defendant's position a3 
an. agent to: the plaintiff dces not continue 
when the defendant has nothing to do 
further with the third persons in respect 
of the goods entrusted.. Moreover, the 
intention of the Legislature can. be 
gathered from the very words of the 
Art. 76 itself, for otherwise it would ba 
meaningless to prescribe another period 
of limitation for the institution of suit 
against the agent after the termination 
of the agency. The same view has been 
held in Venkatachallam Chetty v.Narayanan 
Chetty (7), Kuppusamy Aiyar v. Veerappa 
Chettiar 37 Ind, Oas. 175 (8) and Gordhan- 


(6) 26 O. 715; 3 O. W.N. 524, f 
: W 26 Ind. Oàs, 740; 39 M. 3876; £8 M.L J. 
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(8) 37 Ind, Oas, 875; 5 L. W, 375, 
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das v. Firm of Gokal Khattaoo’ 96 
Ind. Oas. 79 (9) by the different British 
Indian High Oourts. We therefore dis- 
allow the contention of the Pleader for 
the appellant that in the present case 
the agency still continues. It is admitted 
by the parties that the-goods in question 
have been sold and that the defendant 
has received the price thereof. The de- 
fendant ceased to be the agent of the 
plaintiff when the goods were sold or at 
the most when he received ‘the. price of 
the goods sold and from that date the 
limitation will begin to run for a suit 


.for accounts, It hasnot baen set up that 


the demand for account was made orit. 
was refused during the continuance of 
the agency, 4. e., priorto the said dates, 
Hence the limitation cannot be computed 
prior to the said dates. The result is 
that the cuit is governed by Art. 76 of 
the Limitation Act of 1322 Fasli, From 
ths evidence the date of the termination 
of the agency is to be fixed and in view 
of the said date the limitation will com- 
mence. There is scope for the plaintiff 
to show if under any sections of the Limi- 
tation Act he can claim extension of 
limitation. The present materials are 
insufficient for the disposal of the case. 
Justice demands that opportunity should 
bs given to the parties to. file explana- 
tory statements in regard to this, and the 
case be decided after framing the issue 
and recording the evidence of the parties 
which may be adduced. Honce this is a 
fit case for further trial. We allow the 
sppeal and cét aside the judgment and 
the decree under appesl. The case is 
remanded to the Oourt of, firat instance 
for further trial as directed above. Stamp 
be refunded. Oosts to follow the result, 
A copy or this judgment be exhibited in 
the other appeal. 


N, Appeal allowed, 
(9) 96 Ind. Oas.79; A, I. R. 1924 Sind 264. 





LAHORE HIGH COURT. 
Oriminal Revision Petition No, 512 
of 1932. 
December 12, 1932. 
Broapway, Acta, O. J. 
GHULAM HUSSAIN AND oraurs— 
PRTiTICNERS 
versus 
SAJAWALSHAH AND GTHERS 
— RESPONDENTS. 
Criminal Procedure Gode (Act V of 1898), s. 144 
—Fir Clase Magistrate—Jurisdiction, whether 


1933 5 
tonfined to his ilaga or ektends to whole District 
—Proviso tos. 145 (4), scope of. 

Where a First Olass Magistrate has been invested 
with powers over a whole District, the mere 
fact that the District Magistrate has for the sake 
of convenience divided the District into ilagas 
and a particular ilaga has been allotted to a 
First Olass Magistrate does not deprive him of 
jurisdiction to hear a case under s, 145, arising 
out of another ilaga of the District. 


Where no order under 8.145 (1), Criminal Pro- 


cedure Code, has been passed, the first proviso to 
B. 145 (4) cannot be resorted to. 


. Oase reported by the District Magistrate, 
Attock at Oampbellpur, with his No. 765-E 
of 8th March, 1932, 

Report.—There is a shrine at Qadirpur 
in Tallagang Tahsil of this District, over 
the offerings of which there is a ‘dispute 
between the fagirs majawars on one . side 
and Sayyeds, proprietors of the village on 
the other. The mujawars were, according 
to their allegations, dispossessed of the 
shrine by the Sayyeds on 3ist May, 1931. 
The mujawars accordingly gave an ap- 
plication under s. 145, Oriminal Procadur3 
Oode, in my court on 10th June, 1931, 
which was sènt to the Sub-Divisional 
Magistrate for disposal. The Sub-Divis- 
ional Magistratekept the file pending in 
his court for some time and. thén reported 
to me that he had already expressed his 
opinion against the interest of one of the 
parties in other proceedings and he, there: 
fore, asked that the file might be transfer- 
red from his court. I accepted, the state- 
ment and transferred the application for 
disposal to another First Olass Magistrate, 
Sardar Ram Singh. The application was 
dismissed by Sardar Ram Singh, Magistrate, 
First Olass, Oampbellpur, on 25th Decem- 
ber, 1931. 

1 find thatin these proceedings a legal 
error has been committed by my court 
by overlooking the provisions of e. 145, Ori- 
minal Procedure Oode, which required 
such cases to be disposed of only by Magist- 
rates within their ilagas,and transferring 
the application to the Oourt of Sardar 
Ram Singh, Magistrate, First Olass, who 
had no territorial jurisdiction in : this 
ilaqa, This,.in fact,appears to invalidate 

“the proceedingsin the lower Court. In 
this connection I would refer toa ruling 
ofthe Madras High Oourt, published in 
Chellapathit Naidu v. T. Subha Naidu (1). 
This ruling discusses the meaning of the 
words “Local limita of his jurisdiction” 
under s. 145 (1) of Oriminal Procedure 
Code. In that case it was held illegal for 

(1) 114 Ind. Oas. 625; A.I.R.1928 Mad. 1230; 55 


M. L. J. 693; 28 La W, 664; (1928). M, W, N, 92; 50 
Or, L, J, 840; 52,M, 241, 
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a District Magistrate to transfer an ap- 
plication under a. 145, Oriminal Proced- 
ure Oode, from his own court to a Sub- 
Divisional Magistrate when the case conr- 
cerned pertains outside the local jurisdic- 
tion, 3. e, Sub-Division of the Magistrate 
in question. Now, under- the present 


‘system of administration all iret Olass 


stipendiary Magistrates are given certain 
thanas in which they exercise jurisdiction, 
and although they are gazatted with 
powers over the whole District, their local 
jurisdiction,if this ruling is held to be 
correct, would appear to be limited to 
their own specific thanasfor the purpose of 
disposing of applications under s. 145, 
Criminal Procedure Oode. In the present 
case, even if transfer of this application to 
the Oourt of Sardar Ram Singh should be 
held not to beillegal and Sardar Ram 
Singh should be held to have jurisdiction to 
decide theapplication, there is still an- 
other good reason for moving the High 
Oourt to interfere in revision, : 
According to another ruling of the 
Madras Higa Oourt, Shrinivasa Reddy v. 
Dasaratha Rama Reddy (2), the first pro- 
viso of s, 1415 (4) of the Oriminal Procedure 
Oode should not be construed strictly ac- 
cording to the text of the law, but grace 
should be allowed to the party complain- 
ing of forcible dispossession when he 
files his complaint within a few days of 
the dispozsession even if the Magistrate's 
order referred to in proviso (i) is not pas- 
sed within two months of the dateof this 
dispossession owing:to some delay for which 
the applicant was: not responsible, The 
present case is on all fours with the case 
cited as the application was made in my 
court on 10:h June, 1931,in respect of 
the disposgession alleged to have occurred 
on 3lst May, 1931, and following this 
tuling the Magistrate should not have 
given a decision contrary to the equity of 
the case dismissing the application in 
limine without recording the evidence re- 
quired inthe main text of s. 145 (4), 
Criminal Procedure Oode as to the fact 
of possession. Farther, the report of a 
Tehsildar should not be accepted as evid- 
‘ence in such an enquiry, but the statement 
of each party should be recorded and 
considered. In conclusion, I find that 
Sardar Ram Singh had no jurisdiction to 
take cognizance of this application, or if 
he had such jurisdiction, his order is ins 


(2) 113 Ind. Cas. 336; 28 L. W. 504: A, I R. (1929) 
Mad. 198; (1928) M. W, N. 794; 30 Or, Lid, 144; 52 
I 6, 
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correct and not basedon proper apprecia- 
tion of the evidence of the parties. l, 
therefore, forward the file to the High 
Oourt under s. 438, Criminal Prcesdure 
Code, for favour of setting aside the order 
of the Magistrate dismissing the applica- 
ticn under e. 145, Oriminal Procedure 
Code, and since the Sub-Divisional 
Magistrate has given good reasons for not 
wishing to decide this case I suggest that 
it should be transferred to my own court 
for decision. 


Mr. Mohsin Shah, for the Petitioners. 
Mr, Shah Newaz, for the Respondents. 


Order.—lIt appears there isa dispute 
between the faqir majawars on one side and 
the Sayyeds whoare proprietors of village 
Qadirpur, in relation to the offerings re- 
ceived at a shrine in that village. An 
application was made by the fagir ma- 
jawars on the 10th of June, 1931, under B. 
145, Oriminal Procedure Oode, in the court 
of the District Magistrate of Attcck. In 
this application it was definitely stated 
that the petitionere had been ousted from 
possession onthe 3lst of May, 1931, The 
application was sent to the Sub-Divisional 
Magistrate (by the District Magistrate) 
who without passing an order under s. 145 
(1), Oriminal Procedure Oode, appears to 
have recorded the statement of parties and 
then called cn the Tehsildar to furnish 8 
report. For reasons, with whica I am 
not at present concerned, the matter was 
held up till October, when on the 10th of 
that month the Sub-Divisional Magistrate 
yeturned the. case to the District Magist- 
rate, saying thatas he had expressed his 
opinion in a case under s. 147, Indian 
Penal Code, relating tothe same dispute, 
this matter should be sentto some other 
Magistrate for disposal. The case appears 
to have been held up in the Oourt of the 
District Magistrate till December, 1931, 
when on the 10th of that month the Dist- 
‘rics Magistrate forwarded it to Sardar Ram 
Singh, a Magistrate of the Firet Olaes in 
the District, for disposal. This Magistrate 
recorded his order on the 25th Decem- 
ber, 1931, diemiseing the application on 
the ground that inasmuch as the only ques- 
tion for decision was who wae actually in 
possession, and ss from the application 
itself it was clear that the petitioners had 
admitted that the Sayyeds had been in 
possession from 31st May, 1931, nothing 
further could be done. He also pointed 
out ihat inasmuchas no order under s, 
145 (1), Oriminal Procedure Code, had been 
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passed, the first proviso. -to s. 145 (4) 
could not be resorted to. The learned 
District Magistrate has. sent this case 


up under s, 438, Oriminal Procedure Oode, 
with the. recommendation that the order of 
dismissal should ba set aside and the case 
sent to him for disposal. In the opinion 
of the learned District Magistrate, Sardar 
Ram Singh had no jurisdiction to deal 
with the case and even if he had, the order 
was incorrect. 

Admittedly 


Sardar Ram Singh is a 


‘Magistrate of the First Claes, whose powers 


have been gazetted throughout’the District. 
The mere fact that, for the sake of con- 
venience, the District Magistrate had divid- 
ed the District upinto ilagasand that the 
ilaga in which village Qadirpur is has not 
been allotted to Sardar Ram Singh, does 
not, inmy opinion, prevent Sardar Ram 
Singh from exercising his jurisdiction 
as a Magistrate of the First Olass through- 
out the District, and, as at present advis- 
ed,I do not thick that his order was with- 
out jurisdiction. 

On the merits again, I am of opinion that 
Sardar Kam Singh's view is not erroneous, 
Admittedly, the Sayyeds had taken posses- 
sion onthe 3istof May, 1931. Had an 
order been passed under the first sub- 
clause of s. 145, Oriminal Procedure Code, 
thefirst proviso to the fourth eub clause 
would have been applicable and the 
Magistrate could have acted thereon, pro- 
vided that order had been made within 
two months from the 3lst of May. In the 
absence of any ordér under s. 145 (1), Ori- 
minal Procedure Code, it seems to me 
obvious that the proviso in question could 
not be applied end the Magistrate's order 
dismissing his pplication was therefore 
not wrong. i f 

It seems to me that the case has been mis- 
managed from the start; but as things 
stend, Í cannot accept the recommendation 
and must decline to doso, The order of 
dismissal will stand. 


A Recommendation not accepted. : 
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COCHIN CHIEF COURT. 
Civil Miscellaneous Appeal No. 44 of 1107. 
Vrischigom 9, 1108. 
Corresponding to 

November- 24, 1932. n 
NARAYANA AYYAR, O. J., BAHASRANAMA, 
og AYYAR AND Ousepa, JJ. 
VAREED— APPELLANT 
- versus 
SANKARAN NAMPURIAND OTHERS — 
RESPONDENTA. 


Cochin Civil Procedure Code (Regn I of 1029, s. 10 — 


Ex parte decree against minors not properly represented 
—Application to set aside—Competency of—Appli- 
cation to appoint guardian—Whether can be enter- 
tained after decree. 

Section 104, Cochin Oivil Procedure Code is 


applicable to the case of an ex parte decree passed: 


against a minor, who is not properly represented in 
the suit and theremedy provided by the section is 
available also to a minor defendant aggrieved by 
an-ex parte decree passed in such circumstances. 


Abhey Ram Jha v. Kandarp Narayan Jha (2), 


followed. Peare Lal v. Ashraf Khan (3), and Bhagwan 
Dayal v. Param Sukh Das (4), referred to. [p, 435, col. 


When a guardian ad litem has once been appointed 
_ his appointment enures for the whole of the litigation. 
The appointment is for the purposes of the entire lis 
which means the Zis in allits ramifications and during 
the whole period it should subsist inany form. The 
court before which the lis may be in any form at any 
particular time has seisin of the lis for the time being 
and ipso facto has alsothe power to remove the 
guardian ad litem for the time being and appoint 
another in his place. Tikat Krishna Pershad Singh 
v. Moti Chand (6), Shantabai v. Laxmichand (7), 
followed. Latafat Ali Khan v. Mohamad Yar Khan 
(8) ae v. Ramanand (9), referred to. [p. 435, 
col, 1. 


Miscellaneous Oivil Appsal against 
an order of ths Districs Judge, 
Anjikaimal in M. P. No. 75 of 1108 


(O. 8. No. 100 of 1105) dated the 15-10 1107 
==(28th May, 1932), 


Mr. Sankara Puduval, for the Appsilant, - 


Mr, C. M. Venkitachala Ayyar, for the 
Respondent. f 

Sahasranama Ayyar,J.—This isan 
appeal irom an order under s. 104, Oivil Pro- 
cadure Oode setting aside a decres obtained 
by the appellant ex parle against the 
Tespondents and others. Ths decre3 in 
question is a mortgage decree against an 
illom of which the ist defendant in the 
suit is the karnavan. The respondents 
(defendants Nos. 9 to 19) who were the 
petitioners before the lower Obdurt are 
other membsra of the illom. Of these, 
defendants Nos. 10 to 19 were minors at 
the institution of the suit, and still 
continue to bə so. In regard to the 9th 
defendant, the lower Court has found that 
there was a due service of the summons, 
and that finding is not questioned here | 
“*Corresponda to O, IX, 7,18, Act V of 1908—[Rep.] 
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As to defendants Nos. 10 to 19, the 2nd 
defendant was appointed their guardian 
ad litem, No suit summons was, however, 
issued to him as such guardian. The 
result, therefore, was that thera was no 
gervice of summons, much leas due service, 
ins) faras minor defendants No3. 10 to 19 
were concərned, The lowar Oourt accord- 
ingly allowed the patition and in doing 
so, set aside the. entire decres in view of 
the nature of the contentions to ba raised 
by the minor defendants a3 indicated in 
the petition. Another fact nezes3ary to 
be mentioned for the purpose of this 
appeal, is thet, in the matter of the said 
petition under s. 103, the 9th defendant 
purported to act as guardian ad litem of 
the minor defendants, That petition con- 
tained also a prayer for his appointment 
by the court as such guardian after remov- 
ing the 2nd defendant from that office. 
The lower Osurt also recorded a formal 
order granting that prayer. 

In support of the appeal, Mr. Sankara 
Puduval, the learned Vakil appearing on 
behalf of the appellant, has taken two 
points before us. They are .(l)s. 104 has 
no application to @ case such a3 this, 
and the petition giving rise to this appeal 
was, therefore, incompetent; and (2) the 
2nd defendant, the guardian ad litem 
appointed by the court not having been 
removed from that offise, ho was the only 
person competent to move the court under 
g. 104, and ths 9:h defendant wh) pur- 
ported to act inthe matter had no locus 
standi at all. In our opinion, neither of 
these grounds is tenable. 


In regard to the first point, there is a 
conflict of authorities, The Madras and 
Allahabad High Courts are divided in 
opinion, The Madras.view which is in 
favour of the appellant is that O. IX, r. 
13 which corresponds to our s. 104 is 
inapplicable to the cass of an ez parte 
decree passed against a minor, who is not 
properly represented in the suit. The. case 
in Eda Ponnayya v.Jangla Kama Kotayya 
(1) is the leading exponent of that view. 
The contrary view has, however, been. 
maintained by the Allahabad High Oourt, 
according to which O. IX, T. 13 does 
apply to such a case. (Vide the judg- 
ment of Jwala Prasad, J., in Abhey Ram 
Jha v. Kandarp Narayan Jha 50 Lad. Oas. 
783 (2), as also Peare Lal v. Ashraf Khan 


(1) 53 Ind. Oas, 183; 10L. W, 471; 37.M, L. J. 399 
26 M. L, T, 327; (1920) M. W. N. 1, 
(2) 50 Ind, Oas, 783. 
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71 Ind, Cas. 456 (3) and Bhagwan 
, Dayal. v. Param Sukh Das (4). That is 
also the view tsken by ihe ‘Travanccre 
High Court: (Vide Moidcen Kunju Kadar 
Kunju v. Allapicha Moideen Kunju (5). 
With all respect, that appeals to us as 
the. more correct position, The reasoning 
in support of the Madras view substantially 
is that a minor, not properly represented 
in a suit, cannot be regarded as being a 
party to that suit and that an application 
under O, IX, r. 13, can only be made by 
a: party to the suit. The proposition that 
a minor, if he is not properly represent- 
ed, cannot be regarded as a party to the 
proceedings at all is, in its turn, deduced 
from the position well established upon 
the authorities that a decree or order 
passed against a minor without being 
properly represented is a nullity, That 
reasoning appears to us to be fairly open 
to criticism. It is one thing to say that 
a decree or order passed against a minor 
uot properly represented is a nullity, 
because, it can stand on no better or higher 
footing than one to which he was not 
a party at all. But the question as to 
whether a minor against whom an ex parte 
decree is passed without being properly 
represented is or is notto be considered 
to have been a defendant in the suit for 
the purposes of a petition under s, 104, 
seems to bean entirely differentone, We 
respectfully agree ir, end adopt, the 
reasoning contained in the following extract 
from the judgment of Jwala Prasad, J. 
in Abhey Ram Jha v. Kandarp Narayan 
Jha, 50Icd Car. 783 (2). 

“A plaintiff, if a minor, has to file his suit describ- 
ing himself as such through a next friend who 
must be named in the plaint; but a suit against a 
minor need only describe him to be a minor and 
need not name the guardian ad litem, for the appoint- 
ment of the guardian ad litem rests with the court, 
Thus the plaint is validly instituted by presenting 
the plaint in court against the minor, whether the 
guardian of the minor was subsequently appointed 
or not. The minor was, therefore, a defendant in 
the suit and was a party to it. The summons in 
the suit is to be served upon the minor and not 
upon the guardian who under the Jaw is not a party 
to the suit, and if the summons is served upona 
guardian not properly appointed, the minor can 
very well say that the summons was not duly 
served and that he was prevented from appearing 
in the suit through his proper guardian and that 
there was sufficient cause within- the meaning of 
s. 13, for his non-appearance. Order JX, r. 13, 
requires the following conditions: (1) that the ap- 
plicant must be ka defendant in the suit and (2) 
that the summons was not duly served or that he 


PA Ind. Cas, 456; 21 A.L. J. 185; A. I. R. 1923 
(4) 36 Ind, Cas, 366 39 A,8; 14 A, L, J. 818, 
(5) 19 T, L. J, 867, 
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was prevented by any sufficient cause from appears 
ing. There is no doubt that the petitioner was a 
minor and if he can show that the summons was 
not duly cerved upon him through a proper guardian 
whose appointment takes place after the valid 
institution of the suit, or that he was prevented 
by any sufficient cause from appearing, he would 
be entitled to come under the rule. I think that 
it would be too wide a proposition to lay down 
that r. 13 implies a valid decree, for a defendant 
is always entitled to show that an ex parte decree 
was obtained against him by means of surreptitious 
or fraudulent service of summons, although it was 
made to appear to the court under O. JX,r, 6, that 
the summons was duly ‘served. Although on the 
face of the decree it appears that'the decree was 
proper and valid, the defendant in -applying under r. 
13 to set aside can show that the court was misled 
by fraud in passing the decree. Besides, the words 
‘sufficient cause’ in the rule would well -bring the 
present case within the purview of that rule, if the 
defendant could show that there was no appointment 
of the guardian or there was defect in the appoint-, 
ment of the guardian which prevented him as‘a 
defendant to appear in the suit.” : 
| Vide also Peare Lal v. Ashraf Khan (3) and : 
Bhagwan Dayal v Param Sukh Das 70 Ind. 
Oas, 456 (4)!. Our conclusion accordingly ia 
that 6. 104 is applicable to the case of an ex 
parte decree passed sgairsta minor who is 
not properly represented in the suit, and 
that the remedy provided by that section is 
available also to a minor defendant aggri- 
eved by en ex parte decree pasced in 
such circumstancee, 

As to the second point, the substance 
of the contention is that,in the eye of the 
law, there was no properly: constituted 
petition under s. 104 before the lower 
Court, the reason alleged teing that the 
2nd defendant, the guardian ad litem ap- 
pointed in the suit not having been remov- 
ed from that cffice, he alone was competent 
to move the court in the matter, Wethink 
thereis no cubstance in that contention 
either. Fhe 9th defendant who, as a fact, 
purpcrted to act cs, guardian was eppoin- 
ted by the court as such in supereession ‘of 
the 2cd defendant. Such appointment was 
made in pursuance of a preyer in that 
behalf contained in the petition iteelf, 
Both on principle and upon the authorities 
the procedure was perfectly in order, 
Vide Tikat Krishna Pershad Singh v. 
Moti Chand (6), Shanta bai v. Laxmi chand 
(7), Letafat Ali Khan v. Mohamad Yar 
Khan (+) and Funjaji v, Ramanand (9), What 

(6) 19 Ind. Cas. 296; 40 C. 635; 17 O.W. N. 637; 
(1913) M. W. N. 487; 11 A. L J. 517; 17 O. L. J. 573; 
15 Bom L. R. 515; 14 M. L. T. 37; 25 M. L. J. 140; 40 
I. A. 140 (P. 0.). 

(7) 124 Ind. Cas 247; A.I. R. 1930 Nag. 185; Ind. 
Rul. (1950) Nag. 263; 26N, L R. 173, 

(8) 124 Ind. Cas. 474; A. I. R. 1930; All. 456; (1930) 
A. L. J.771; Ind. Rul. (1930) All, 522; 52 A. 494, 

(9) 122 Ind. Cas. 445; A. 1, R. 1930 Nag. 177; Ind, 
Rul, (1930) Nag. 173, 
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is urged on behalf of the respondents in 
this connection, however, is that the suit 
having already been disposed of, the lower 
Oourt was fuuctus offcio and had no longer 
any jurisdiction either to remove the 2nd 
defendant or to appoint the Yth defendant 
in his place. Latafat Ali Khan v. Muhamad 
Yar Khan (8) which was cited as supporting 
that position doze not really afford aay 
countenance to such a proposition at all. 
That was a case where an appeal, preferred 
on behalf of certain minor defendants by 
their father who was not the guardian ad 
litem appointed by the trial Oourt, was dia- 
missed as incompetent, There was no 
application by the father for the removal 
of the guardian ad litem or for the appoint- 
ment of himself ia his place. The result 
therefore, was that the appeal was one 
: preferréd by a person who had no legal 
competency to act in the matter, andit was 
in these circumstances that the High Oourt 
upheld the lower Appellate court's dismissal 
of the appeal as incompetent. The case in 
Punjajj v. Ramanand (9) was one of removal 
of the guardian adlitem andthe substitut- 
tion of another in his place by the trial Oourt 
aiter the disposal ofthe suitand at a stage 
when it had no seisin of the lis in any con- 
ceivable form. The facts here are entirely 
different. lt is clearly incorrect to say that 
the lower Court was functus officio and had 
no jurisdiction to appoint the Yth defendant 
as guardian in supersession of the 2nd 
defendant. The petition under s. 104 was 
beforeit The principle, as has been correc- 
tly explained by the Nagpur J udicial Oom- 
missioner’s} Oourt in Shantabai v. Laxmi 
Chand (7) after referring to the case-law on 
the subject, is this, When a guardian ad 
litem has once been appointed, his appoint- 
ment enurea for the whole of the litigation. 
The appointment is for the purposes of the 
entire lis which means the lis in all its 
ramifications and during the whole period 
it should subsist in any form, If that be 
80, a8 we believe itis, that court before 
which the lis may happen to bs in any 
form at any particular time will nave seisin 
of the lis forthe time being, and ipso facto 
have also power, if need be, to remove the 
guardian ad litem for the time being and 
appoint another in his place. That was 
exactly the position of the lower Oourt. 
The lis was before it in the form of a petit- 
tion under s, 104, Civil Procedure Oode. It 
had therefore power to remove the guar- 
dian ad litem appointed in the course of the 
suit and to appoint another in his place. 
That wasexactly what it did, and it follows 
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that the petition was in order and was 
competently presented and prosecuted. 

“Another point was also touched upon 
by Mr. Paduval in the course of his argu- 
ment. The lat defendant, the karnavan, 
being in law compatent to represent the 
illom,a suit against him alone as karnavan 
without impleading the other mombers 
would, no doubt bave been in order. But 
that circumstance could not conceivably 
help the appeal. Such was not the frame 
of the appellant's suit, He wanted a decree 
against all the members of the illom, and 
accordingly made them all parties to the 
suit. Itiscertainly not now opan to him 
to turn round and say that he would ba 
content with a decree against the Ist 
‘Vide Chandi Prasad 
Misir v. Balaji Misir (10).] As matters now 
stand, there is an expart3 decree agaiast 
all the the memberaof the illom including 
the minor respondents who ara aggrieved 
thereby. They are entitled to avail them- 
selves of the remedy provided by s. 104, 
Oivil Procedure Coda, and they cannot be 
defeated of that remedy by an offer on the 
part of the appellant to strike out their 
names from the plaint—a course moreover, 
not conceivably possible before the suit is 
restored. 

The appeal, therefore, fails and is dis- 
missed with costs.: In doing s9, however, 
we would make it clear that we understand 
the lower Oourt’s order setting aside the 
whole decree, as it should be proparly 
understood, viz , as setting aside the decree, 
only in so far as the -plaint properties and 
the illom are concerned. In other words 
the order will not be understood as sett- 
ing aside the decree in 80 far as it should 
have given any personal relief as against 
the executant or executants of the bond 
sued on. 

Narayana Ayyar, C. d .—I agree. 

Ouseph, J.—I agree. 

N. Appeal dismissed. 

(10) 129 Ind. Oas. 560; A. I, R, 1931 All. 136 (1); 
Ind, Rul, (1931) All. 192: (1931) A. L. J. 152. 
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‘Pinal order’, meaning of —Order closing case, whether 
gives fresh start—Application in accordance with law 
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—Omisston to state nature of notice required, effect 


of. 

There a decree-holder applied for execution asking 
for issue of notice against the judgment-debtor and 
the Judge ordered notice to issueand on the 
date on which the notice was returnable the case 
was Closed at the decree-holder’s request: 

Held, that the ‘final order’ passedon the application 
within the meaning of Art, 182 (5) of the Limitation 
Act was the order closing the case and subsequent 
application within three years from that date was 
not barred by time. [p. 436, col. 2.] 

An interim order cannot be a final order in the 
light of subsequent events. [ibid.] 

The fact that the application for execution is with- 
drawn or struck off at the request of the decree- 
holder does not preventitfrom giving rise to a new 
starting point for the period of limitation. Pitamber 
Jana v. Damodar Gachait (1) and Thakur Prasad 
v. Fakir Ullah (2), referred to, [p. 487, col. 1.] 

An omission to state what form of notice was 
wanted is nota defect so vitalas to warrant the ap- 

lication being termed as one not in accordance with 
aw. As to whether an application is or is not an 
application in accordance with law, every case must be 
decided on its own merits. Adhar Chandra Dass v. 
Lal Mohan Das (3) and Sariatoolla vs Raikumar Roy 
(4), referred to, [tbid.] 

Oivil Revision Application against an order 
dated the 22nd November 1932 in Oivil 
Execution Nos, 79 and 80 of 1932 of the 
Township Oourt of Pyapon. 

Messrs. Thein Maung and Ba Lhaung, for 
the Applicant. 

. Mr.J, R. Choudhury, for the Respon- 
dent. 


Judgment —Tkese two applications 
for revision arise from exactly similar cases 
in which the dates are the same. The 
applicant has obtained decree sgsinst 
Maung Chit and San Ya in different small 
cause cases. On the Ist November 1929 he 
applied for execution against them asking 
for issue of notice in each case. The Judge 
ordered notica to issue returnable on the 
13th November. On the 13th November 
1929, the cases were closed at the decree- 
holder’s request, On the 8th November, 
1932, he applied for execution against the 
same judgment-debtors. The judgment- 
debtors submitted that the application was 
barred by limitation. 


The law concerning limitation has been 
changed lately,and Art. 182 (5) of the Limita- 
tion Act now reads as follows; and the 
limitation of three years runs: 

“(Where the application next hereinafter mentioned 
has been made) the date of the final order passed on 
an application made in accordance with law to the 
proper court for execution, or to take some step-in-aid 
of execution, of the decree or order”. 

The learned Judge held that in each case 
the final order passed on the application for 
exeeution‘in’ 1929 was the order passed on 
the Ist November; when the application was 
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presented which is to the effect “iesue notice 
to the judgment-debtors”. 

It was argued before me that the final 
order on the application must be the order 
directing the case.to be closed. The point 
seems to be an entirely new one, no case 
that has-been decided under the revised 
wording of the Articlain question having 
been reported so far as I am aware. -Referr- 
ing to the Oxford Dictionary we find three 
meanings attached to the word ‘final’ (i) 
“coming at the end”; (ii) “marking the last 
stage of process; leaving nothing to be 
locked for or expected”; (iit) “putting an 
end to eomething”. Applying there mean- 
ings it seems to me that the final order in 
this kind of cases must be regsrded as the 
order clcsing the case. The order to issue 
certainly did not put anend to the execu- 
tion proceedings, nor did the execution ` 
proceedings then come to an end, nor did 
the order mark the lest stage of the process. 
On theother hand, the order to close the 
case certainly put an end to the 
proceedings, It marked the last stage and 
the proceedings then came at the end, The 
learned Judge gives no reason why the 
closing of the case was not the final order 
as contemplated by Art.182 (5) of the 
Limitation Act. His decision is merely an 
ex cathedra statement. ït was argued 
before me that an order may not bea final 
order at the time it was issued but it may 
become final in the light of subsequent 
events. Withthis argument I am notin 
accord. The last order must be the 
order which puts an end to the proceedings 
straightaway. I fail to understand how 
an interim order can be a final order in the 
light of subsequent events. It was argued 
that the applications in 1929 were never 
intended to affect anything at all, They 
were merely nominal proceedings which 
were withdrawn at the instance of the 
decree-holder, and reference was made to 
Pitamber Jana v. Damodar Gachait (1) 
whereit is stated that “where a decrae- 
holder deliberately withdraws, or invites 
the courtto dismiss, his application, he 
cannot afterwards rely upon that applica- 
tion for the purpose of saving limitation in 
respect of a subsequent application for 
execution.” In this casealarge number of 
authorities were laid before the court many 
of which did support this statement, but it 
must be noted that the attention of the 
Bench was not drawn to aPrivy Council 
ruling subsequent in date to many of those 

1) 98 Ind. Oas. 166; 30 O. W. N. 918 at p, 925; 53 Q 
664; A. I. R. 1926 Cal, 1077; 45 O. L, J, 86. 
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quoted before it, namely, Thakur Prasad v, 
Fakir Ullah (2), and that wasacase in 
which an application for execution was 
made and was struck off for default as the 
decree-holder’s Pleader stated that it might 
be struck off for the present. The Privy 
Oouncil took that application for execution 

“to give a starting point to a fresh period of 
limitation. it would appear, therefore, that 
in the opinion of their Lordships of the 
Privy Council the fact that the application 
for execution ia withdrawn or etrack off at 
the request of the decree-holder does not 
prevent it from giving rise to a new start- 
ing point for a period of limitation. 

In addition to this it was contended 
before me that the application of 1929 was 
not in proper form and, therefore, was not 
an application in accordance with law. The 
only defect which was pointed out to me 
was that in the application for executicn the 
court was asked to issue notice to the 
judgment debtors but what form of notice 
was not specified. It seems to me that this 
isnot a defect which would entitle the 
court to hold that the application was not 
in accordance with law. They are, no 
doubt, cases in which it has been held that 
an application which isnot in accordance 
with law cannot start a fresh period of 
limitation, but no case has been quoted ia 
which an application was held not to be in 
accordance with law fora tmfling defect of 
this kind, If an application substantially 
complies with the provisions set out in the 
rules then I would hold thatities an applica- 
tion in accordance with law, and technical 
defectsof no importance should not be 
allowed to save defaulting debtors from 
paving the money which they owe, vide 
Adhar Chandra Dass v. Lal Mohan Dus (3), 
also Sariatoolla v. Rajkumar Roy (4). No 
other ruling that has been citea before me 
is really to the point because they all deal 
with questions of whether certain applica- 
tions were or were notapplications to the 
court asking the court to take astep-la-3id 
of execution. Under the law as it now 
stands limitation runs not from the date of 
such an application but from the date on 
which final orders were passed on it, and 
that L understand to mean the date when 
final orders were passed in the procsedinga 
to which the application gave rise. It is, 
therefore, unnecessary for me to refer to 
them. As to whether an application is or is 
not an application in accordance with law, 

(2) 17 A. 106. 


(3) 24 0.778 at p. 780 and 783. 
(4) 27 0,709 at p.712. 
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everycase must be decided on its own 
merits and, as I have said, I do not consider 
that an omission to state what form of 
notice was wanted is a defect so 
vital asto warrant the application being 
termed as one not in accordance with law. 
Thecourt evidently knew what kind of 
notice was required as it ordered notice to 


issue. 

For these reasons, I set aside the order of 
the trial Court in each case holding the 
application for execution was barred by 
limitation and direct the Judge to proceed 
with the execution proceedings. As the two 
cases have been heard together and the 
amcunts involved are small, I allow costs, 
Advocate's fee one gold mohur in each case 


to be paid by respondent. 
A, Appeal allowed. 


——— aan 


PRIVY COUNCIL. 
Appeal from the Patna High Oourt. 
January 24, 1933. ' 
Lorp MLOMILLAN, Sre GEORGE LOWNDES 
AND Sre DinsHaH Mots, 
Tus COMMISSIONER or INOOME TAX 
BIHAR anp ORISSA— APPELLANT 


Versus 
Maharajahadhiraja KAMESHWAR 
SINGH or DARBHANGA — RESPONDENT. 

Income Tax Act (XI of 1922), ss. 8,10 (2), 12, 13, 
66 .5)—Suspense accounts—Recerpts allocated toin- 
terest in subsequent years—Mode of computing tax- 
able income—Assessment of actual receipts of inter- 
est and sums allocated to interest by assessee from 
previous un-taxed receipts, legality of—Payment by 
debtor to assessee—Assessee’s right to appropriate 
towards interest, limitsof—Purchase of ‘mortgaged 
property in court auction, whether amounts to 
receipt of interest on mortgage debt—Hxecution of 
hand-note by debtor, whether amounts to payment of 
debt—Right to appropriate—Assignment of lease-hold 
to assessee— Payment of undisclosed arrears of rent by 
assessee, whether allowable deduction—Reference— 
High Court framing points to be decided, propriety 


of. 

There an assesses keeps his books on a cash basis 
disclosed to the revenue authorities and the officer 
accepts that basis, it is clear that the calculation 
must be based on actual receipts in the year of 
computation. Where, however, the assessee keeps his 
books on a hybrid system and it is his practice 
to enter sums as he received them in adeposit 
register not made available to the revenue authori- 
ties, without discriminating between interest and 
capital payments, and then subsequently to allocate 
and treat as income certain portions of these sums 
which Le attributed to interest, the income-tax 
authorities will not be acting illegally in computing 
the total income of the assessee for a particular year 
as consisting in part of actual receipts in that year 
and in part of sums carried by the assessee to in- 
come account in that year out icf the receipts of 
previous years which have been _held in suspense 
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and no part of which haspreviously been. returned 
as income. [p. 440, col. 2] `, 

In dubio what the assessee himself chooses to treat 
as income may well be taken to be income and to 
arise when he so chooses to treat it. Commissioner 
of Taxes v. Melbourne Trust, Ltd. (1), referred to. 
ibid. 

l A abir paid Rs. 2,78,000 to the assessee in Fasli 
1332, the year of assessment. The total interest due 
to the assessee on that date amounted to Rs. 3,09,281. 
Payments made before this date had not been 
allocated towards interest or returned to the income- 
tax authorities. The assessee claimed that he was 
entitled to credit the payment against the princi- 


al: - 

5 Held, that the Income Tax Officer was entitled 
in the circumstances to treat this sum of Rs. 2,78,000 
as applicable tothe outstanding interest to the 
extent of Rs. 2,71,190, and accordingly to treat the 
payment to that extent as income of the assessee in 
the year of payment. [p. 442, col. 1s g 

JA liability to pay interest, like a liability to make 
any other payment, may be satisfied by a trans- 
ference of assets other than cash and a receipt 
in kind may be taxable income. But for this to be 
so it is essential that what is received in kind should 
be the equivalent of cash or, in other words, should 
be money's worth. A debtor who gives his credi- 
tor a proriissory note for the {sum he owes can in 
no sense be said to pay his creditor; he merely 
gives him a document or voucher cf debt possessing 
certain legal attributes. [p. 443, col. 2.] , 

A debtor owed the assessee Rs. 32 lacs principal 
-and Rs. 6 lacs odd as interest in respect of an 
unsecured loan. The assessee took over assets 
worth 20 lacs odd and hand-notes for 17 lacs odd. 


Held, (4) that the execution of hand-notes for 17 
lacs odd was nota payment andto this extent 
“there was no taxable income at all. [p. 444, col. 1J 


- (ii) that having regard to the nature of the 
transaction, the assessee was entitled to say that he 
has accepted the first sixitems in discharge pro 
tanto of his debtor's capital liability and that the 
capital debt now stands discharged to that extent, 
No part of the sum. of Rs. 20,74,973 accordingly 
was received by the assessee as taxable income, [p. 
444, col. 2.] ; . 
Jn a question’ with the revenue the taxpayer is 
entitled to appropriate payments as between capital 
and interest inthe manner least disadvantageous 
. to himself. Cory Brothers & Co.v. Owners of the 
“ Mecca (6)and Smith v. Law Guarantee and 
Trust Society Ltd. (7), referred to. [ibid.] 


Where there is an arrangement affecting the 
whole indebtedness whereby certain a ssets are 
accepted in part satisfaction and promissory notes 
are taken for the balance, the basis of the pre- 
sumption, namely, that itis to the creditor's ad- 
vantage to attribute payments to interest in the 
first place, leaving the interest-bearing capital out- 

ing, is gone. 

oe Siptor transferred to the assessee a 
colliery ` as of the value of Rs. 7,37,339 repre- 
senting it to be.free from encumbrances. The as- 
sessee subsequently discovered that there were 
arrears of fixed or dead rent due to the superior land- 
lord to the extent of Rs. 67,872. The assessee paid this 
sum to the superior landlord and claimed to deduct 
it from his assessment: 4 

Held, that thesum overpaid by the assessee for 
the colliery could not properly be described as a loss 
sustained by him on income account. It is a sum 
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which was payable by him inorder to get posses- 
sion of the colliery, not a sum expended by him in 
the carrying on of the colliery. It is not rent for 
any period of his possession, nor is it an expendi- 
ture incurred by the assessee for the purpose of 
earning the profits or gains of the colliery business 
and, therefore, it could not be deducted from the 
taxable income. ([p. 445, col.2.] 

The duty ofthe High Oourt under s. 66 (5) is to 
“decide the questions of law raised" by the case 
referred to them by the Commissioner and itis for 
the Commissioner to state formally the questions 
which arise. The practice of the High ‘ Court itself 
formulating questions to be decided deprecated. [p. 
449, col. 2.] 

When a mortgagee purchases af court sale the 
property which was the subject of his mortgage 
he in effect receives a transfer of the property in 
satisfaction pro tanto ofthe liability of the mort- 
gagors for principal and interest and to theextent 
the purchase price exceeds the principal sum due 
there is a realisation of interest. [p. 444, col, 


Messre, A. M. Dunne, K. C, and R. P. 
Hill, for the Appellant. l 

Messrs. A. M, Latter, K. C. W. Wallach 
and H. W. Williams, for the Respondent. 

Lord Maecmillan,—Their Lordships 
have to dispose of two consolidated appeals 
froma judgment of the High Oourt of 
Judicature at Patna, dated the 25th No- 


. vember, 1929, dealing with certain ques- 


tions referred to the court by the Oommis- 
sioners of Income Tax, Bihar and Orissa, 
under s. 66 of the Indian Income Tax Act, 
1922. The questions all relate to the 
aseesement for tax purposes of the income 
for the year 1926-1927 of the Maharajadhi- 
raj of Darbhargs, who died on the 3rd July, 
1929, and is now represented in these prc- 
ceedings by his eldest son. As regards 
twoof the questions, the Oommissioner of 
Tncome Tax is appellant ; as regards the 
rest the assessee is appellant. 

By s,3o0f the Act of 1922, income tax is 
chargeable in India “in respect of all 
income, profits and gains of the previous 
year.” The agsesgee’s practice was to make 
up his accounts for the Fasli year which 
ends on 380th September and consequently, 
under s, 2 (11) (a) of the Act, the “previous 
year” in the present case is the Fast year 
1332, which ended on 80th September, 
1925. The taxable income of the assessee 
for the year 1926-1927 thus consistsof his 
income, profits and gains for the year 
ending 30th September 1925, as computed 
an OR with the provisions of the 

ct. 

The Assistant Commissioner of Income 
Tax, acting as Income Tax Officer, having 
made an assessment of the assessee's taxable 
income for the year in question, the 
assesses appealed to the Commissioner of 
Income Tax, Bibar and Orissa, acting as 


“1923 


Assistant Commissioner, who made n 
order reducing the aszessment in respect of 
three particular items but otherwise affirm- 
ing it, The assessee- thea required the 
Commissioner under s. 66 (2) torefer to the 
High Oouré certain questions, purportiog 
to be questions of law arising out of his 
order. The Commissioner, ae required by 
the Act, drew up a statement of the case 
and referred it with his own opinion 
thereon to the High Oourt. It is ‘against 
the answers rendered by the High Oourt 
to cartain of the questions formulated in the 
case so stated thatthe present appeals have 
been taken. 

With one exception, the points which 
were debated before their Lordships relate 
to moneylending transactions of the asses- 
gee, As the assessee was held not to be 
carrying on the business of moneylending 
he was assessed in respect of these trans- 
actions, not under s.10 which provides for 
the computation of the “profits or gains” o 

a business, but under s. 12, which provides 
' for the computation of “income, profits and 
gains’ from other sources, In the one ex« 
ception, which relates to the carrying on of 
“a colliery taken over by the assessee 
on adebtor, the assessment was under 
B, e 
As the questions which have arisen are 
in large measure due to the assessee's 


“method or want of method in recordiag hia ` 


. moneylending transactions, it will be con» 
~ venient to give 8 description of his practice 
in the matter as furnished in the case 
_gtated by the Commissioner. The assesses, 
it appears, kept “a deposit register in 
which payments made by debtors are ordi- 
narily first of all recorded but without any 
. allocation between principal and interest. 
_ Babsequently, if and when allocation is 
made, an entry in respect of the interest 
portion of these payments is madein the 
interest ledger as well as in the interest 
| account of.the general ledger, This alloca- 
tion is not necessarily made in the year in 
which the money has actually been paid to 
the assessee. It may. be made in the follow- 
ing year or, indeed, ssveral years later.” 
Prior to the year 1331 Fasli the assessee 
producad to the income tax authorities 
_ only his interest ledger and did not disclose 
his deposit register. In these previous 
years he claimad to be and was 
_gasessed in each year on the total 
of the suma credited as 
preceding year in his interest re zister. 
| Owing to the system on which tha interest 
register. was kept, it is obvious that tae 
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asseagee was in each year assessed not on 
the total of. the sums actually raceived by 
him as interest during the preceding year, 
but on such sums as the assessee ha 

chosen during that preceding year to al- 
locate to interest and carry to his interest 
register out of payments received by him 
in that and former years. In computing 
the income of the assessee for the year 
1331 Fasli the assessing officer had for 
the first time available to him the as- 
géssee’s deposit register. On this occasion 
the officer made his computation by taking 
firat all the sums allocated to interest and 
entered in the interest register for that year, 
irrespective of the years in which these 
sums had actually been received by the 
assesses; he then resorted to the deposit 
register, noted the sums there shown as 
actually received in that year by the as- 
sessee but from which no allocations to 
interest had been carrisd to the interest 
register, made his own calculation of the 
proportions of interest comprised in such 
sums and added the result to the sum of 
the entries in the interest register for that 
year. 
"In computing the income of the.asseasee 
for the next year, viz., 1332 Fasli, being the 
income of the year of account with, which 
their Lordships are concerned in this appeal, 
the assessing officer again took -first the 
amount shown 88 credited in that year in the 
interest register, but on this occasion, less 
the sums which he had in the previous 
year taken into account from the deposit 
register and which now appeared in the 
interest register; he next examined the 
deposit register and in the case of sums 
there shown 88 recived in 1332 Fasli but 
from which the ssseasee had made no al- 
location to interest account he himself 
calculated the proportion of each receipt 


- which represented interest and added the 


result to the figurə obtained, under the 
deduction stated, from the interest regis- 
“ahe Commissioner states 88 follo 8 the 
general question which in these circum- 
stances arises for decision : : 

1. “Assessees” method of accounting in receipts 
from interest on loans being as described above was 
the assessing officer's action in calculating the profits 
and gains of the previous year 8&8 he has done war- 


ranted by law?” 
pe Commissioner hag not attached nam- 


bers to the various questions and theic 
Lordships have found it conven‘ent to 
‘number those which they have had to 
consider in the order in which they have 
dealt with them. 
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The authority empowering the Income 

Tax Officer to discard the asssessee's 
methed of accounting end toadopt a method 
of his own is to be found in section 13 of 
the statute which after enacting in general 
terms that income, profits snd gains shall 
‘be computed in accordance with the method 
of accounting regularly employed by the 
asbecgee, goes on to provide inter alia that 
“if the method employed is such that in 
the opinion of the Income Tax Officer the 
income, profits snd gains cannot properly 
be deduced therefrom, then the computa- 
‘tion ehall be made upon such basis and 
“in such menner as the Income Tax Officer 
may determine.” 
: There can te no question that in the 
‘circumétances, the Income Tax Officer was 
entitled to disregard the assegsee’s method 
of accounting and adopts method of com- 
putation of his own. But the fact that the 
Income Tax Officer has justifiably proceeded 
6n a basis and in a manner of his own in 
computing the agsessea’s income, profits 
‘and gains does not, of course, exempt his 
computation from examination on appeal and 
if it appears that he has adopted a wrong 
‘method the ‘aesessment may be set aside, 
Their Lordships have, therefore, to consider 
whether the Commissioner and the learned 
Judges of the High Court were right in 
answering in the affirmative, as they did, 
the question above posed. 

‘Now it will be observed at once that the 
method sdopted by the Income Tax Officer 
“has the result of bringing out a sum com- 
posed in part of actual interest receipts of 
the assesses in the year of computation and 
“in part of sums received in previous years 
. ‘and allocated by the agsessee to interest in 
‘that year. The question is whether this 
method or combination of methods was 
legitimate. That it was legitimate to as- 
certain in the first place the actual receipts 
of interest in the year ofcomputation is 
. undoubted. Was it legitimate to add the 
items which the assessee in the year of 
computation carried to interest account 
out of sums received in previous 
years? Was the officer entitled to treat 
these allocations as income of the year-of 
comvutation? 

Where an assessee keeps his books ona 
cash basis} disclosed to the Revenue Aut- 
horitizs snd theofficer accepts that baris, it is 
clear that the calculation must be based on 
actval receipts in the year of computation, 
Here, however, the asressse kept his books 
on a hybrid sj stem snd is was hia practice 
to entersums as he raceived them in a 
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deposit register not made available ‘to 
the Revenue Authorities without discrimina- 
ting between interest and capital paymente, 
and then subsequently to allocate and 
treat asincome certain portions of these 
sums which he attributed to interest, 
What the officer is directed to compute is 
not the assessee's receipts but the assersee's 
income and in dubio what. the agsessee 
himself chooses to treat as income may well 
be taken to be income and to arise when 
be so chooses to treat it.. (See per Lord 
Dunedin in delivering the judgment of the 
Board in Commissioner of Taxes-v. Melbo- 
urne Trust, Lid. (1). The sums which the 
officer has brought into account from ‘the 
interest register in so far as consisting of 
allocations from sums received in previcus 
years have never borne tax and in their 
Lordships’ opinion the asseesee cannot com- 
plain if the officer agrees with the aesessee 
in treating them asincome of the year in 
which the assessee himself first thought 
fit so to regard them, Their Lordships see 
nothing contrary to principle in the 
computation of an  aessessee's total 
income for a particular year as con- 
sisting in parè of ectual receipts in 
that year and in part of sums carried by the 
agseasee to income account in that year out ` 
of the receipts of previous years which-have 
been held in suspense and no part of 
which has previously been returned es in- 
come. Their Lordships do not find that 
the Income Tex Officer in the present case 
has acted in any way illegally in computing 
the profits of the transactions in question 
for the year 1332- Fasli by taking into 
account both actual receipts -of interest in 
that year and sums treated by the arsessee 
in that year asreceipts of interest by their 
transference to the interest register from 
what for this purpose may be regarded ag 
a suspense account. i 

Their Lordships accordingly inthe result 
in agreement with the 
affirmative answer rendered below to this 
question. 

Their Lordships now pass to the consider- 
ation of two particular transactions as to 
which questions have arisen. 

It appears that the assessee in respect of 
two mortgage decrees which he held against 
received pay- 
ment ia the relevant year of two sums-of 


‘Rs, 3,400 and Rs, 2,78000. The assessee 


appropriated the whole of the first of these 

cums to interea! and no question arises 
(1) (1914) A. O. 1001 at p.1011; 84 L. J.P. 0. 21; 

30 T. L. R. 685, - ENE i 
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with regard to it. As regards the second 
sum he appropriated only Rs. 18,816 to 
interest and claimed to attribute the balance 
towards the discharge of capital. The 
Income Tax Officer brought the whole sum 
of Re. 2,78,000 into computation as an 
interest receipt and the Commissioner and 
the High Court have agreed with him. Tae 
question a3 framed by the Commissioner is 
as followa.— ; 

“2, In the circumstances of this case, what portion 


of the amount received from Damodar Das Burman in 
the previous year is legally taxable?” 


The facts as stated by the Oommissioner 
are that the total amount of interest irres- 
pective of whether it was paid or not, 
which had as a matter of calculation, accru- 
ed on the débt from the date of its commen- 
cement down to the date of the payment 
of Rs. 2,78,000 to the assessee in the year 
1332 Fasli was Rs. 3,039,281. During the 
currency ofthe debt the debtor made 
regular payments over a number of years 
to the assessee, the total of which payments 
is not stated. These payments were enter- 
ed in the deposit register but no allocations 
thereof were made as between principal and 
interest and no part of these payments was 
carried to the interest register. Oon- 
sequently no part of these payments was 
subjected to tax until the year Fasli 1331, 
when the deposit register became available 
to the Income Tax Officer. In that year the 
deposit register showed the 
‘Rs, 38,091 and on this the officer claimed 
and .was paid tax on the footing that it was 
attributable to interest and not to principal. 
The result is that against the total interest 
on the debt, viz., Re. 3,09,281 no sums had 
been attributed by the asseszee to interest 
‘out of the payments made to him by the 
debtor down to the date of the receipt by 
him from the debtor of the sum of 
Re, 2,78,000in the year Fasli 1332, but that 
the Income Tax Officer had himself treated 
the sum of Rs, 38, 091 received in the year 
Fasli 1331 as interest and taxed it according- 
ly. That leaves Rs, 2,71,190 as the balance 
of the total interest on the debt during its 
currency towards which balancethe assessee 
made no attributions of interest , out 
of the payments received by him from 
the debtor during ita currency. No tax 
has accordingly been paid in respect of 
any of these receipts cther than the 
Rs. 38,091 which the offcsr treated as an 
interest payment in the year 1331 Fasli. 
How in those circumstances should the re- 
ceipt of Rs. ?,78,000 in the year 1332 Fasli 
be treated ? The assessee contends thatthe 
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whole of this sum, other than a gum of 
Re. 18,816 which he admits may be treated 
aga payata of interest, should be treated 
asa payment against the capital liability of 
the debtor. But at the data when nthe 
assessee received payment of the Ra. 2,78,000 
he had not either in his own books or in 
relation to the tax collector as yet attribut- 
ed any sum towards the debtor's liability 
ia interest, apart from the sum of Rs, 38,091 
which the officsr in the previous year had 
treated as interest. So far as the asseesce's 
interest register showed he had not treated 
himself as having recaived any interest 
and so far as that book, which he put 
forward to the Revenue Authoritizs as 
showing the interest which he had received 
is concerned, there was still outstandin g the 
whole sum of Rs. 3,03,281 of. interest, as 
against which must. of course, be set 
the [sum of Rs, 34,091 taxed as interest 
in the preceding year. In disposing of the 
first question dealt with above their Lord- 
ships have held that the assesses cannot 
complain if sums which he himself ina 
particular yéar treats in his interest regis- 
ter as interest received in that year are also 
treated by the Revenue Authorities as income 
of that year although such sums were in 
fact received in previous years. Similarly 
and conversely, their Lordships are of 
opinion that the assessee cannot complain 
if he is treated as not having received any 
payment of interest in years in-which he 
made no appropriations to interest out of 
sums received by him in these years and 
neither disclosed such receipts to the Re- 
venue Authorities nor made any return of 
any part of them as income, Their Lord- 
shipstherefore approach the question of 
how the sum of Rs 2,78,000 actually receiv- 
ed in the year Fasli 1332 is to be dealt with 
on the footing that up to then no interest 
had been treated as paid out of the total of 
Re. 3,09 281 due other than the sum of 
Rs. 38,031. Now where interest is out- 
standing on a principal sum due and the 
creditor Tecelves an open payment from the 
debtor without any appropriation of the 
payment as between capital and interest, 
by either debtor or creditor, the presump- 
tion is that the payment is attributable in 
the first instance towards the outstanding 
interest: Venkatradi Appa Row v, Partha. 
saratht Appa Row (2), ‘This presumption is 

(2) 61 Ind. Oas. 31; 48 I. A. 150 at p. 153; 19 A. 
L. J. 465; 33 O. L. J, 447; 40 M. L. J.'549- 93 
Bom. L. R.644; (1921) M. W. N. 347:3 U. P.L R. 
(P. C.) 27; 44 M. 570; 14 L, W. 25;26 ©. W.N. 


33; 30 M. L. T.36; A. J. R. 1992 P. 0, 
(P.O). 
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ro doubt operative primarily in questions 
between debtor and creditor, but io their 
Lordships’ view, the Income Tax Officer, 
finding that the assesses received a payment 
from his debtor of Rz. 2,78,000 in the year 
Fasli 332 and that the assesseahbad not up 
till then credited himself as having 
received any interast or disclosad or 
accounted for any interest receipts to the 
Revenue Authorities was entitled in the 
circumstances to treat this sum of 
Rs. 2,78,000 asapplicsble to the outstanding 
interest tothe extent of Rs. 2,71,199, and 
accordingly to treat the psynent to that 
extent as income of the assesses in the 
year of payment, It will be noted that the 
result of this is thatthe assassea will ba 
able to treat all the unallocated payments 
received hy him in the yeara before 1331 
Fasli as payments towards capital and 
none of these prior payments will have 
borne or can be called upon to bear tax. 
Under s. 34 of the Act the Income Téx 
Officer cannot re-opsn any assessment 
after the expiry of one year from the end 
of the year of original aseessmsnt. 


Their Lordships therefore agree with 
the learned Judges of tbe High Oourt 
that the answer to this question is in 
figures Rs. 2,71,190. 


: The next question relates to the interest 
on the debt of ons Amarnath Boss, against 
whom the assessee held a judgment. The 
debtor in the year 1332 Fasli made a 
payment tothe assessee of Rs. 1,38,955. 
In his interest register for that year he 
appropriated andentered Rs 20,000 out 
of this sum as interest but he also entered 
in hisinterest ledger for that year a sum 
of Rs. 1,40,107 being appropriations then 
first made to interest out of sums received 
from the debtor in previous years, which, 
of course, had not borne any tax, The 
appropriations to interest by the assesses in 
his interest register for the year in question 
consequently amounted to Rs, 20,000+ 
Rs. 1,40,107.=Rs. 1,160,107 7 Bat of the 
Re.1,40,107then first appropriated to interest 
by the asseesee Re. 80,000 was actually re- 
caived by him ia the year 1331 Fasli and was 
in that year subjected to tax by the Revenue 
authorities, so that the balance of 
Rs. 60,107 represented appropriations to 
interest by the asaessaa out of sums receiv- 
ed in years before 1331. This sum had 
never before been appropriated by the 
assessee to interest or treated by him as 
_incomein a question with the ravenue and, 
iollowing the principle already laid dowa 
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by them, their Lordships are of opinion | 
tbat it was properly regarded by the Taxing 
Offi:er as income of ths assassse in the 
year in which he appropriated it to in- 
come, 

The question on this topic which was 
stated by the Commissioner is thus ezpreas- 
ed:— 

3. “What is the amount of profits and gains arising 
out of the payment made by this judgment debtor 
legally taxable in this year?” 

Tneir Lordships agrees with the High 
Court in answering that out of the appro- 
priations to interest in the year of com- 
putation tke total amount taxable is 
Rs. 69,107, over and above the proportion 
representing interest of the payment of 
Rs. 138,955 aciually r.csived in the year 
1332, such proportion being admitted 
to be Rs, 1,23,906, so that the total sum 
chargeable with tax is Rs 1,230 -H 
R: 60,107= Rs, 1,‘ 4,013 | 

Passing tothe further questions raised 
in the case and omitting a transaction 
relating toa loan to a Uolonel Lewellyn 
as to which the assessee has acquiesced ia 
the decision of the High Oourt, their 
Lordships have next toconsider the esti- 
mate made by the Income Tax Officer of tha 
income received by the asseasee ia, the 
year of computation from the purchase 
of properties under mortgeg3 decrees, 
The general question which was rai-el 
blow on behalf of the assessee was not 
argued before their Lordships, namely, 
whether when a mortgagee purchases at 
auction under a decree of the court tha 
property which was the sulject cf tke 
mortgage hecan be said to havereceived 
to any extent the equivalent of the interest 
due on his mortgage, This question had 
been decided in the affirmative in a 
recent case of Raja Raghunandan Prasid 
Singh v. Commissioner of Income Tax (3), 
which their Lordships neard on appeal 
immediately after the present caseand in 
which they are today delivering an affir- 
mative judgmeni* on this point, to which 
reference may be made The assessee in the 
present case admitted the receipt of income 
in the year in question from this sources to 
the extent of Rs, 4,364. This sum the 
Income Tax Officer increased to Res, 1,04,3864 
and the question stated by the Oommis- 
€1ioner 18:— 

4, “Whether the assessing Officer was right in 
making an estimate of ks. 1,04,364 underthis head 
aghehas done?” - ‘ 

(3) 122 Ind. Cas. 705; 10 P. L.. T. 729; A.L R. 
ras Pat. 476; Ind. Rul, (1930) Pat. 241; 9 Pat, 


“See 142 Ind. Cas, 446—[Ha,| 
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The Commissioner states that the assessee 
“keeps a suit register in which the prcgress 
of each case is esuppcsed to be noted 
but no attempt is made to keep this register 
up to date and in fact the sum of Rs. 4,364 
referred to sbove is shown neither in 
this register norin the interest account. 
On referring to the history of assessments 
made in previous years I find that inthe 
arsessment made in the ycars 1824 25 
while the agsessee showed no income under 
this head the asseseing cfficer estimated 
the income tobe Rs. 6,00,00U, This sum 
was reduced on appeal to two lacs and 
the «rderon appeal wes maintsined by 
the then Commissioner. In the assessment 
made in the year 192526 for similar 
reasons ihe assessing officer added back 
asum of Rs. 3,C0,000 without objection 
by the assessee. In that year - assessee 
showed no income from this source in the 
return, but admitted in the course of 
assessment proceedings a receipt of 
Re, 20,068 to which the assessing officer added 
back gs stated above a sum of Re. 3,00,0.0 
without exception on the part of the 
assessee. Similarly in the year 125.27 
(the assessment with which we are now 
dealing) the assessee showed no income 
from this source inthe statement filed 
with his return of income, but subsequently 
admitted reslieation of Rs, 4,364 only.” 
Inthe High Ocurt the Chief Justice 
(Courtney Terrell) alter pointicg out that 
the question is onesof quantum only, eaye:— 
“Learned Counsel for the aseessee has 
argued that the officer is not entitled to make 
a guees without evidenceand I agree with 
that contention, but in this cage the state of 
affairsin the previous years, coupled with 
the fact that the assessee had a large 
mortgage loan business and must have 
enforced mortgages by sale on many 
occasions, afford ample material for the 
aecesement made. I would answer the 
questionin the affirmative.” The other 
Judges concurred and their Lordships also 
‘agree, adding only that if the assessee 
wished to displace the Tsxing Officer's 
estimate, it was open to him to adduce 
evidence of all his purchase transactions 
during the yesr and of the financial results 
thereof, which he apparently made no 
attempt to do. 


Their Lordships next turn to the con- 
sideration of a transaction between the 
assesses and cne Kumar Ganesh Singh. 
In the year 1332 Fasli Kumar Ganesh 
Singh. owed the assessee 32 lacs as principal 
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and Ra. 6, 09,571 as interest, or a total of 
Rs. 38,09,571 in all, in respect of an 
unsecured loan. In that yearthe assessee 
and his debtor entered into an arrange: 
ment whereby, as the Commissioner states 
“the assessee took over from the debtor in 
satisfaction of this amount the following 
items of property movable or immovable:— 


Rs. 
(1) The Kajora Colliery, valued * 
| at au D we 7,387,329 
(2) Shares in different companies, 
valued at ies ... 94,125 
(3) Bills receivable by the above 
brokers .. = ven 
[1e, Ganesh Singh's firm, ... 48,809 
(4) Decree... ae a 142,594 
(9) Transfer of loan to the Agra 
United Company ... 10,C@,000 


(6) Pro-notes and hand-notes [of 





third parties] 52,106 

(7) Hand notes from Kumar 
Ganesh Singh .. 17,384,596 
R3458,03,569" 








The Oommissioner unfortunately omitted 
to formulate any question of law arising out 
of this transaction. The duty of the 
High Court under s. 66 (F) is to “decide 
the questions of Jaw rajsea” by the case 
referred to them by the Commissioner and 
it is for the Commissioner to state formally 
the questions which arise, Here the High 
Court itself formulated the question to be 
decided as bsing— . 

5. “Whether the interest (ùe , the sum of Rs 6,09,571 


due as interest by the debtor) can be considered to 
have been received and assessable?" 


Their Lordships deprecate this departure 
from regular procedure, but in the circum- 
stances have not thought it proper to 
decline to express their view on the question 
thus informally presented, 

The Oommissioner’s opinion was that the 
transaction when rightly viewed amounted 
tothe acceptance by the assessee from 
his debtor,in lieu and satisfaction of the 
capital and interest due to him, of assets 
and securities prima facie worth the valua- 
ticn put upon them and that as the 
assest ea had thus received payment in kind 
of the interest due to him in full, he should 
be assessed accordingly. There is, of 
course, no doubt that a liability to pay 
interest, like a liability to make any other 
psymert, may be satisfied by a transference 
of assets other than cash and that a receipt 
in kind may be taxable income. Bat for this 
to be so it is essential that what is received 
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in kind should be the equivalent of cash or, 
in other worde, shotld bə money’s worth 
(Californian Copper Syndicate v. Harris (4) 
and Scottish and CanadianGeneralI nvestment 
Company v. Easson (5) both cited by Das, J. 
below). Now here the first six iteme, 
amounting to Rs. 20,74,973, may perhaps 
reasonably enough be regarded as the 
equivalent of cash, but the seventh item of 
Rs° 17, 34,596, consisting of the debtor’s 
own promissory notes, was clearly not the 
equivalent of cash. A debtor who gives 
his creditor a promissory note for the sum 
he owes can in no sense be said to pay his 
creditor; he merely gives him a document 
or voucher of debt possessing certain legal 
attributes. So far then as this item of 
Rs. 17,34,596 is concerned the assessee did 
not receive payment ofany taxable income 
from his debtor or indeed any psyment at 
all. In so holding their Lordships find 
themselves in agreement with the learned 
Judges of the High Oourt who differed on 
this point from the Commissioner. 

This conclusion seems to have been 
regarded in the High Oourt as decisive of 
the whole question, but before their 
Lordships an argument was submitted for 
the Orown which does not appear to have 
been advanced below. Assuming that the 
firat six items, amounting to Rs, 20,74,973, 
may be treated as money's worth, Oounsel 
for the Orown contended that this sum, 
which far exceaded the total amount of 
interest due, must be treated as applicable 
in the first place to the discharge of the 
debtor's liability for interest. He relied on 
the presumption, already invoked in the 
case of Damodar Das Burman above, that 
a creditor is presumed to apply payments 
received from his debtor towards the 
extinction of interest claims before capital 
claims. But the situation which their 
Lordships are now considering differs 
materially from that which existed in the 
ease of Damodar Das Burman. Ia that 
case, apart from other specialities, there 
was no settlement, but merely an opsn 
payment to account, Here thera was an 
arrangement affecting the whole indebte- 
dness whereby certain assets were accapted 
in part satisfaction and promissory notes 
were taken for the balance. The basis of 
the presumption, namely, that it is to the 
creditor's advantage to attribute payments 
to interest in the first place, leaving the 
interest bearing capital outstanding,is gone, 
Moreozer, if the question were one between 

4) (1904) 6 F. 894; 5 T.0. 159, l 

6 (1922) 8 T. O. 265. 


OOMR. OF I. T., BIHAR AND ORIESA V. KAME :HWAR SINGH, 


142 I. O. 


Kumar Ganesh Singh and the assesses, i.e. 
between debtor and creditor, the assessee 
might up tothe last moment appropriate 
the Rs. 20, 74, 973 to capital account: Cory 
Brothers & Co. v, Owners of the ‘ Mecca (6), 
and there is authority for the proposition 
that ina question with the revenue the 
taxpayer is entitled to appropriate pay- 
ments as between capital and interest in 
the manner least dicadvantageous to him- 
self; Smith v. Law Gurantee and Trust So- 
ciety, Ltd. (7). Their Lordships have also 
not omitted to bear in mind the provisions 
of ss.60 and 61 of the Indian Oontract Act, 
though these were not relied on in argu- 
ment as applicable to the casé. In the 
result their Lordships are of -opinion that 
having regard to the nature of the tran- 
saction, the assesses is entitled to say that 
he has: accepted the first six items in dis- 
charge pro tanto of his debtor's capital 
liability and that the capital debt now 
stands discharged tothatextent. No part 
of the sum of Rs, 20, 74,973 accordingly 
was received by the assessee as taxable in- 
come in the year of computation. The 
result is that the Oommissioner’s appeal 
against the answer of the High Court to 
the fifth question fails, 

A subsidiary point aroge as to the year to 
which this income, if it was received, ought 
to be attributed. The Commissioner put the 
question— 

6“Whether if any sum is held to have been’rea- 


-lised, it was legally recovered inthe year 1331 or 
in the year 1332 ?” 


The Judges of the High Oourt agreeing 
with the Commissioner expressed the view - 
that if there was any receipt of interest 
it was attributable tothe year 1332. The 
learned Ohief Justice stated that it was 
“conceded on both sides that the instru- 


‘ment of transfer was executed and dated 


on April 29th, 1925, that is, in 1332, and 
that the title to the assets conveyed pas- 
sed on that date. Had the smount of in- 
terest been assessable it would have been 
assessable in respect of 1332." Their Lord- 
ships agree, and the answer ofthe High 
Oourt to the question will be affirmed. 

The next question is of s different cha- . 
racter. When Kumar Ganesh Singh, who 
was a sub-lessee of the Kajora UOolliery 
transferred it to the assesses as of the 
value of Rs, 7,37,339 he represented it to 
be free from encumbrances, The assessee 
subsequently discovered that there were 


(6) (1897) A. 0. 286. 
(7) (1904) 2 Oh, 569; 73-L. J. Oh. 733; 91 L. T. 
545; 12 Manson 66; 20 T. L. R. 789, 
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arrears of fixed or dead rent due to the supe- 
rior landlord to the extent of Ra, 67,872: 
The assessce paid thissum tothe superior 
landlord and now claims to deduct it from 
his assessment., In this instance, their 
Lordships are concerned with the compu- 
tation of the profits or lossesof a business 
tinder s. 10 of the Act; for the sassessee 
was carrying on the business of a colliery 
Owner. 

The question arising in respect of this 
matter ig put thus by the commission- 
er — 

TWhether the assessee is legally entitled to de- 
duct the arrears of royalty which had accrued 


in previous years up to the date of his posses- 
sion ?” f 


The relevant provisions of the Income 
Tax Act are contained in s. 10 which 
,enacis in sub-section (2) that the profits 
or gains of a business shall be computed 
“after making the following allowances, namely :— 

fix) any rentipaid for the premises in which such 
business is carried on.... ~ 


, (ix) any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose 
of earning such profits or gains," 

Sub-section (3) provides that :— 

“In sub-section (2) the word ‘paid’ means ac- 
tually paid or received according to the method of 
accounting upon the basis of which the profits or 
gains are computed under this section ” 


Ths Oommiasioner was of opinion that 
the question which he had stated should 
be answered in the negative, on the two 
grounds that “admittedly” the assessee 
was entitled torecover from Kumar Gan- 
esh Singh the arrears of rent for the 
period prior to the assessee’s possession, 
and that royalties were not rent within the 
statutory meaning. The High Oourt ans- 
wered the question in the affirmative, hold- 
ing that royalties may properly be con- 
sidered as rent; that it was “a condition 
without which further mining operations 
could not be effected,” that payment should 
be made of the arrears which were “of the 
nature of a chargein the year 1332"; and 
that as the previous tenants had not paid 
their rent during the period in arrear they 
had not been able to deduct rentin their 
returns, and there was no reason why, when 
the arrears came to be paid, they should not 
be deducted as though they had accrued in 
the year.in which they were paid. 


In their Lordships’ view the solution of 


the problem is to be found in a considera- 
tion of the nature of the particular trans- 
action out of which it has arisen. The as- 
gessee agreed to accept the transfer of the 
colliery in part-satisfaction of Kumar Gan- 
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esh Singh’s liability to him on the footing 
that it was value for Rs. 7,37,399. Had 
he known, what was concealed from him, 
that arreara of unpaid rent had accumula- 
ted which he would have to pay to the 
superior landlord, he would have corres: 
pondingly diminished the sum at which he 
was prepared to take over the colliery and 
according to the Commissioner, it was ad- 
mitted that the aszeesee has a claim against 
Kumar Ganesh Singh for the difference, 
although he may not be able to recover it, 
Ifit were recovered, it would properly be 
credited in diminution of the figure at 
which the colliery was taken over and 
would not enter the profit and loss account 
of working the colliery. From this it fol- 
lows that the sum overpaid by the asseseee 
for the colliery cannot properly be des- 
cribed as a loss custainéd by himon in- 
come account. It isa sum which was pay- 
able by him in order to gat possession of 
the colliery, not a sum expended by him in 
the carrying on of the colliery, It is not rent 
for any period of his possession, nor is 
it an expenditure incurred by the asseseeo 
for the purpose of earning the profits or 
gains of the colliery business, If the 
aseessee paid it without any legal liability 
or necessity on his part todo co, such a 
voluntary payment is not a permissible 
deduction from income. Their Lordships 
are therefore of opinion that in the 


circumstances of this transaction the 
question should be answered in the 
negative, 


Their Lordships have now dealt with 
all the questions which were argued 
before them. The result is the affirmation 
of the decision of the High Court, «xcept as 
regards question No.7 as above numbered, 
on which their Lordships are of opinion 
that the appesl of the Income Tax Oom- 
missioner should be allowed, the finding 
of the High Court reversed: and the Order 
of the Oommissioner of the 24th May, 1927, 
restored. 

Their Lordships desire to draw atten- 
tion to the inconvenience which has 
arisen from the omission on the part of 
the Oommissioner to number the questions 
which he has stated. It is desirable that 
the questions of law which the Oommis- 
sioner refers to the High Oourt should, 
for convenience of reference, be assembled 
and numbered consecutively at the end 
of the stated case. Their Lordships have 
eslio bean embarrassed in disposing of the 
appeal by the sbsence.of a formal decree 
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by the High Court following upon their 
judgment of the 25th November, 1929, 
Their Lordships have nothing before 
them to show whether, and if so how, the 
cosis in the case were dealt with below. 

Their Lordships will humbly advise His 
Majesty that in these consolidated appeals 
(1) the appeal of the Oommissioner of 
Income Tax so far as relating to the 
seventh question as above numbered be 
allowed, the judgment of the High Court 
reversed, and the Order of the Commis: 
sioner of the 24th May, 1627, restored, 
and as regards the other question on 
which he appealed be dismissed; (2) the 
appeal of the Maharajadhiraj of Darbhanga 
be dismissed ; and (3) the case be referred 
back to the High Oourt in order that effect 
may be given to the Order to be pro- 
nounced herein by His Majesty in Council. 

Inasmuch as the Commissioner of Income 
Tax has been successful on one of the 
two points on which he appealed and the 
asgessee has been unsuccessful on all the 
points of his appeal, the Oommissioner 
will have three-fourths of his costs of the 
consolidated appeals before this Board. 
The costs below will be dealt with by the 
High Court, on the. cese going back to it. 

A. Order accordingly. 

Solicitore for the Appellants:—Solicitor, 
India Office, 

Solicitors for the Respondent: —Meisra, 
Hy, 5. L. Polak & Co, 
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Income maybe received in kind as wellas in 
cash and the receipt of an equivalent of cash 
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may bea receipt of income. But the essence of the 
matter is that there must be an actually realised 
or realisable profit. Receipt of a new and substituted 
security is not enough. Californian Copper © 
Syndicate v. Harris (1), Royal Insurance Company, 
Ltd. v. Stephen (2), and Westminster Bank, Lid." Y 
Osler referred to. [p 448, col. 2] NG 
In 1904 there was due to the assessees under a 
mortgage of 1894 a sum of Rs. 4,33,135 being 
Re. 2,00,0L0 of principal and.Rs 2,323,135 of interest. 
The debtors borrowed a further sum of Rs. 3,00,000 
and executed a fresh mortgage tothe assessees in 1904. 
Jn 1912 they executed another mortgage to the assessees 
for Rs. 3,00,000. For the principal and interest due 
on these mortgages which amounted to Rs, 27,13,379 
the assessees obtained a decree and the property was 
put up to sale and purchased by them for Rs. 26,65,100 
in 1925, Ina suit by a claimant the assessees had to 
deposita one-eighth share of the price of the pro- 
perties in court, but his claim was finally established 
only in 1927. Another person wasalso able to establish 
a prior charge tothe extent of Rs. 1,50,818, and to get 
a decree therefor but it appeared that the assessees 
had knowledge of this claim when they purchased. 
Held, (i) that the assessees did not by virtue of the 
transaction of 1904 receive payment of the arrears 
of interest amounting to Ks. 2,33,185 then out- 
standing on the mortgage of 1894; that the assessees 
were not liable to be taxed on this sum as being 
income received when the new mortgage was granted; 
and that this sum of arrears of interest (though after 
1904 secured by the new mortgage) continued to 
retain its character and remain due to the assessees 
downto the time of the judicial sales, [p. 449, col. 


hey that the assessees were not entitled to a 
deduction of the one-eighth share of the price which 
they had to deposit. It was notin its nature a 
deduction from the purchase price, for the purchase 
price was paid in the knowledge of the claim; nor 
was ita sum actually expended in the year 1925-26, 
so as to be a debit in thatyear in the books of the 
assessees, which were kept on a cash basis, for it was 
then at most a contingent liability; and in no res- 
pect does it answer the description of expenditure 
incurred in the year 1925-26 by the assessees solely for 
the purpose of earning the profits or gains of that 
year within the meaning of s. 10 (2) (ix). [p.450, col, 


i] 

(iii) that for similar reasons the amount of 
Rs. 1,50,818 was not an admissible deduction in 
computing the assessees' profits; [ibid.] 


(iv) when the assesees purchased the property. 1m 
court sale they received a transfer of the property 
at the value of the purchase price in satisfaction pro 
tanto of the liability of the mortgagors for principal 
and interest and to the extent, therefore, that the put- 
chase price exceeded the principal sum due there was 
a realisation of interest that is, a payment of interest, 
[p. 450, col. 2.] 

(v) that when the assessees as the result of the 
judicial sales received payment in account of the sum 
of Rs. 7,33,135 due under the mortgage of 18th July, 
1904 they then received payment for the first time of 


_ the arrears of interest included in that sum. To the 


extent of Rs. 2,33,135, therefore, the sum of 
Rs. 7,33,135 represented an income receipt and must, 
as already indicated, be brought into. computation as 


such by the assesseesfor tax purposes; {p. 451, col, 


(vi) that wherea mortgagee purchases the mort- 
gaged property in court sale and thus realises ‘the 
amount due the profits must be deemed to have 
arisen on the date of confirmation of the gale, “not ` 
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the date of decree or date of actual sale. [p. , col, 


(vii) ` that the expenses incurred by the assessees in 
completing their title and entering into possession 
after the sales had become absolute were not deductible 
ee from their taxable profits. [p. 451, 
col. 1. 

(viii) that the price which the assessees bid for the 
property at the public sale must be taken to be its 
market value though the Commissioners had valued 
the property at a lower figure before the sale. [p. 
452, col. 2.] 

The practice of stating questions of Jaw in an abstract 
form divorced from the facts of the particular case 
deprecated. [p. 448, col. 1.] 

“Messra. L DeGruyther, K. C. and G. D. 
McNair, for the Appellants. 

Messre. A. M. Dunne, K.C. and R. P. 
Hills. for the Respondents. 

Lord Maemillan.—This appeal bringa 
before their Lordships eight questions relat- 
ing to the taxable income of the appel- 
lants for the year 1926 27, The appellants 
carry cn the business of moneylenders and 
are liable under s 3 of the Indian Income 
Tax Act, 1929, to pay income tax for the 
year 1926 27 in respect of the profits or 
gains of their business in the previous 
year, 1925-26, as computed in accordance 
with the provisions of s 10 of the Act, 

Being dissatisfied with the assessment 
of the Income Tax Officer and with the 
result of an appeal to the Assistant Oom- 
missioner, the appellants under s. 66 (2) 
required the Commissioner to refer to the 
High Oourt of Judicature at Patna a series 
of questions purporting to be questions of 
law arising out of the Assistant Commis: 
sioner’s order. The Ucommissioner accord- 
ingly, as directed by the Act, drew up a: 
statement of the case and referred it to 
the High Oourt with his own opinion on 
the eight questions which he formulated. 

The transactions which have given rise 
to the questions at issue relate to the lend- 
ing of money by the appellenta or their 
predecessor (hereinafter called “the asses- 
sees’) in connection with a property known 
as the Srinagar estate. It appears that on 
the death of the proprietor of this estate 
in 1880 a one-third share thereof was in a 
partition suit awarded to his son Nitya- 
nand and the other two-thirda jointly to 
Kamlenand and Kalikanand, his sons by an- 
. otherwife. In 1894 Nityanand mortgaged his 
one-third share to the assessees for two 
lac: of rupees, Five years later he borrowed 
on further mortgage of his shara 8 sum 
of three acd a half lacs from the Boenaili 
Rajar. On this latter mortgage the Bena-li 
Rajas obtained in 1402 a decree against 
Nityanand for Rs. 4,57,159, principal and 
interest. His hali-brothers in J903 bought 
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this mortgage decree for five lacs and in 
security of the purchase price mortgaged 
their two-thirds of the Srinagar estate to 
the Benaili Rajas. In the same year they 
purchased Nityanand’s equity of redemp- 
tion. 

In July, 1904, there was due to the as- 

seesees under the mortgage of 1894 a sum of 
Rs, 4,33,135, being Rs. 2,00,000 of principal 
and Rs. 2,33,135 of interest, and to the Be- 
naili Rajas under the mortgage of 1903 a 
sum of Rs, 5,z5,415, The debtors, Kamlan- 
aud and Kalikanand,settled with the Benaili 
Rajas by paying them Ra. 815 from their 
own cash, and, Rs. 3.00000 borrowed from 
the assessees and by executing a fresh 
mortgage for the bslance of Re, 2,25,000 
in favour of the Benaili Rajas. This left 
them indebted to the assessees to 
the extent of Rs. 4,33,1385 + Re. 3,00,00 
=Rs, 7,33,153, for which sum they, 
along with Kamlanand’s two minor sone, 
throvgh him as their guardian, on 18th 
July, 1804, a mortgage on the Srinagar 
estate in favour of the assessees, 
. In 1912 there was due on the mortgage 
for Rs. 2,25,(00 to the Benaili Rajas a sum 
of Rs. 3,34,0C0, and this was met by 
Kelikanand as karta of the joint family, 
borrowing three lacs on mortgage from the 
assessees on 7th November, 1412, and pro- 
viding the balance of Rs. 34,000 in cash. 
The Benaili Rajas were thus finally paid 
off, < 

The assessees subsequently brought suits 
on the mortgage for Rs. 7,338,135, of 18th 
July, 1804, and the mortgage for Rs, 3,00,000 
of 7th November, 1912, on which, 
taken together, a sum of Rg, 27,13,379 of 
principal and interest was due. Decrees: 
were paseed in favour of the assessees on 
22nd December 1917. The mortgaged 
property was put up for sale and was 
bought by the assessees at the price of 
Rs, 25,65,100 at court sales on the 19th 
November, 1924 and the 31st January, 1425. 
The sales were confirmed on the lth and 
2155 of December, 1925. 

The generel question arising may be said 
to be —How much, if any, of this sum 
of Re. Yo,to,104 is liable to income tax in 
the year it26—27 as being profits or gains 
of the sssessees’ mony lending business for 
the year 1925-26? The arsessees, it is 
important to bear in mind, keep their 
accounts on a cash batie, 

Tkeir Lordships propose to deal with the 
eight particular questions stated by the 
Commissioner in the order in which he 
has numbered them, althpugh this may not 
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be the most logical sequence and it has not 
been followed in the judgment of the High 
Oourt. 

The first question is thus formulated by 
the Commissioner:— 

“1. When a bond is discharged and extinguished 
by a fresh bond and where the assessees have credited 
the principal and interest of this bond in their books 
of accounts, can notional interest on the first bond 
be said to arise in years subsequent to the execution 
of the second bond, and can it be charged to income 
tax subsequently ?” f 

Their Lordships depracate the statement 
of questions oflaw in this abstract form 
divorced from the facts of the particular 
case, Thereal question is whether, when 
the agseesees on 18th July, 1904, accepted a 
new mortgage for Ra. 7,33,135, representing 
to the extent of Rs, 2,833,135 the arrears of 
interest due under a previous mortgage of 
14th June, 1894, and discharged the pre- 
vious mortgage and allsums due thereunder, 
they thereby in effect received payment 
then and there of the arrears of interest 
due under the previous mortgage. 


The assessees contended that the accept- 
ance ofthe new mortgage in 104 and the 
extinction of the previous mortgage operat- 
ed (as?) payment ofthe arrears of interest 
due under the previous mortgage, which 
were included in the capital sam for which 
the new mortgage was granted; and that 
the sum representing the arrears of interest 
should have been taxed, if at all, as a 
receipt of the year 1904 in which the new 
mortgage was granted, According to the 
Commissioner, the assessees wero as a 
matter of fact assessed atthetime in the 
amount of these arrears of interest, but the 
assessment wap, on the appeal of the asees- 
sees, discharged on the ground that the 
interest was not taxable until the mortgage 
was realised. As, under s, 34 of the Act, 
income which has-escaped assessment in 
any yoar can be subsequently assessed only 
within one year from the end of that year, 
the assesseses have now an cbvioas reason 
for reversing the contention which they 
appear to have successfully put forward on 
the previous occasion. The Oommissioner 
further finds that the sum of Rz,2,33,135 was 
“not shown separately as interest realised 
in the assessees’ books of account of that 
year (7, e, 1904] either in the interest 
account or in the personal account of the 
debtor"—a finding which seriously stulti- 
fies the question as framed by the Commis- 
sioner. 

Their Lordships fully recognise that 
income may be rəcsivəd in kind as well 
as in cash and that the raceipt of an equival- 
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ent of cash may bea receipt of . income, 
In the case of Californian Coppér Syndi- 
cate v. Harris (|), a company which dealt in 
mining properties sold certain property for 
fully-paid shares in another company and 
was held to be liable to income tax on the 
profit made on the transaction although no 
cash passed, but tbis was on the ground that ` 
the shares taken in exchange were realisa» 
ble and were thus money's worth and the 
equivalent of cash. In the caseof The 
Royal Insurance Company, Ltd. v. Stephen, 
(2) an insurance company, which admitted 
that any profit which it made on the 
realisation of investments was liable ‘to tax 
effected an exchange of securities.in pur- 
suance of arailwsy amalgamation scheme. 
The new stocka received in place of the 
surrendered stccks had at the date of the 
exchange a definite market value which was 
less than the original cost to-the company 
of the surrendered stocks. A cláim was 
made bythe company in computing its 
profits to deduct the difference asa loss 
sustained by it. For the Orown it was 
contended that there has been no realisa- 
tion of investments, but merely an excl ange 
of one get of investments for another. The 
company’s claim was upheld by Rowlatt, J, 
onthe ground thatit had in substance 
realised its former holdings and received 
for them money’s worth of a definite amount, 
The loss was thus a realised loss ‘suscepti- 
ble of exact estimation in money. The 
transaction was on “a money basis.” 
Reference may also be made to the recent 
case in the House of Lords of Westminister 
Bank, Lid,, v. Osler (15th November, 1932), 
where the bank surrendered certain hold- 
ings of National War Bonds -in exchange 
for other Government securities and the 
Crown claimed tax on the excess value of 
the substituted over the original securities, 
The question was whether these transac- . 
tions were the equivalent of a realisation 
of the original holdings, and it was held 
that they were. “The exchange effected 
in the present case,” said Lord Buckmaster, 
“was in fact the exact equivalent of 
what would have taken place had instruc: 
tions been given to sell the original stock 
and invest the proceeds in the new 
security.” The bank had thus in effect 
realised its profit, for it had received itin 
money’s worth ofa definitely asceriained 
amount, From these cases it is plain that 
the essence of the matter is that there must 


(1) (1905) 6 F. 894; 5 T. O. 159. s 
(2) (1928) 44 T, L. R. 630; 14 T.O. 22, 
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. judicial sales of. November, 
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be an actually realised or realisable profit 
or loss. 


- “Applying this principle to the assessees’ 
‘transaction in 1904, their Lordships are 


of. opinion that there “was in the circum- 
stances no realisation of the principal and 
interest of the -original mortgegs of 1&94 
and that ` when the assessees received the 
new mortgage for Rs. 7,383,135 which iv- 
cluded the principal and interest of the 
original mortgage, they did not thereby re- 
ceive payment or the equivalent of payment 
of the principal and interest of the original 
mortgage, No doubt the grantors of the 
new mortgage were not identical with the 
grantor of the original mortgage and the 
property mortgeged was greater in extent 
bus the substitution effected cannot in any 
real sense be described asthe equivalent 
of a realisation of the original mortgage, 
principal and interest. What happened 
was that the assesgces received a new and 
substituted security for an exisiing debt. 
To give security for a debt is not to pay a 
debt. If the sssessees had received pay- 
ment in kind of the amount outstanding on 
the original mortgage, in the shape, say, of 
realisable shares or bonds, the case would 
have been different, but they merely recsived 
further and better security ior their debt, 
Ii ie, in their Lordships’ view. quite 
immaterial that the assessees discharged 
the original mortgage and all liability 
under it, for that was merely an incident 
in the transaction whereby the new security 
was substituted forthe old. Their Lord- 
ships accordingly hold that the assessees 
did not by virtue of tie transaction of 1904 
receive psyment of the arrears of interest 
amounting to Re.-2,33,135 then outstanding 
on the mortgage of 1894; that the. assessees 
were not liable to be taxed on this sum as 
being income received when the new mort- 


gage was granted; and that this sum of 


arrears of interest (though after 1904 
secured by the new mortgage) continued 
to retain its character and remain due to 
the assessees down to the time of the 
104, and 
January, 1925. In so holding their Lord- 
ships: find themselves .in agreement in 
result with the Commissioner and the High 
Oourt, 

The next question is unfortunately also 
stated in abstract form as follows:— 

“2, When a property is purchased in execution 
ofa mortgage decree by the mortgagee subject to 
deposit of security sufficient to safeguard the interest 
ofa party claiming a one-eighth share in the property 
to be unaffected by the decree, can the value of the 
yrhole property be taken into account for the - purpose 
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of computing profits, or,on the other hand, can the 
amount deposited in the Court as security in these 
circumstances be claimed as deductible expenditure 
in computing profits.” 

The facts are that in 1923 Ghananand 
Singh,a minor son of Kelikanand, sued 
the assessees for a declaration that his one- 
eighth share of the Srinagar estate was not 
affected by the mortgage decrees obtained 
by the assessees on 22nd December, 1917. 
Pending a decision in this suit the asses- 
gees deposited in Court Rs, 3,20,633, being 
one eighth of the purchase price of 
Rs, 25,65,100, at which they bought the 
property at the judicial sales. The Subor- 
dinate Judge pronounced a decree in favour 
of Ghananand Singh on 15th September, 
1927, It isnot stated whether an appeal 
was taken. The question is whether, oa 
the assumption that any part of the pur- 
chase price of Rs. 25,659,100 at which the 
assessees bought the Srinagar estate is 
computable as incomeof the assessees in 
the year 1925 26, itis permissibleto deduct 
from such part the amount of this deposit 
of Ra. 3,20,633, 


The dates are important. It will be 
observed that the suit was brought in 1923, 
while the judicial sales at which the asses- 
s223 purchased the property took place at 
the end of 1924 and beginning of 19465, 
The asgessees were thus aware when they 
bid for the property that there was a 
possibility that they might in the event 
only obtain seven-eighths of it. They were - 
nevertheless prepared to bid Rs, 25,65,100 
forit. Had it not been for this risk they 
would presumably have given more for the 
property. In.the next place, no decision 
was pronounced in the suit till 15th Septem- 
ber, 1927, and until then the assessees 
could not say whether or not they would 
have to pay over the amount of the deposit 
to Ghananand Singh, and if an appeal was 
teken the question would continue to re- 
main in suspense. In these circumstances 
their Lordships are unable to see how in 
computing the profits or gains of the 
assessees’ business for the year 1925-26 this 
deposit can legitimately be claimed as a 
deduction from the purchase price of the 
Srinagar estate or from such part of that 
purchase price as may be held to be an 
income receipt. It was not in its nature 
a deduction from the purchase price, for 
the purchase price was paid in the know- 
ledge of the claim; nor was it asum actual- 
ly expended in the year 1925-26, so as to be 
a debitin that year in the books of the 
assessces, Which are kept on a cash basis, 
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for it was then at most a contin gent liabili- 
ty; and in no respect does it answer the 
description of expenditure incurred in the 
year 1925-26 by the cseescees solely for the 
purpoée of earning the prcfits or gains of 
that year within the meaning of e. 10 (2) 
(tz) Their Lordships accordingly agree 
with the Commissioner and the High 
Oourt that the amount of the deposit is 
not a permissible deduction in the compu- 
tation of the sseessees’ profits or gains for 
the year 1975.26, 

The third question stated by tke Com- 
missioner is in the following terme; — 
- “3. Canassessees claim as admissible deduction 
from their income of that year the amount of decree 
obtained against them by a subsequent mortgages 
who has subsequently been held by the courts to hold 
a prior mortgage over the property, and is the sum 
which eventually turns out to be a charge on the 
property purchased by the assessees in a mortgage 
decree (which sum had not been considered by the 
assessees to be such charge on account of an express 
covenant embodied in an original mortgage bond) 


an etlowable deduction from taxable income in this 
case 


Here the facts arethat the Benaili Rajas 
in 1223 ered the Proprietors of the Srinagar 
ectate and ihe aseeasees to recover the 
amount due on a mortgage of the estate 
dated the 29th April, 191U. On the 1&th 
September, 1626, the Rajas obtained a 
decree in their favour for Rs, 4,50,818 
which the Oourt held to be a valid and 
prior charge on the property purchased by 
the assessees, 

It will be observed in this instance algo 
that the assessees purchased the property 
at the judicial sales in 1924 25 in the full 
knowledge of the Rajas’ claim and in bidd- 
ing Rs. 35,65,1(0 Presumably allowed for 
the possibility of this claim succeeding, 
as it ultimately did. Moreover, in the 
year 1925-26 the assessees made no expen- 
diture of Rs, 1,50,818 and it waa not till 
the 18th September, 1926, that thia sum was 
declared to be a charge on the property 
purchased by the aesesseer. Their Lord- 
ships accordingly, for tke ressors assigned 
in disposing of the preceding questicn, are 
of opinion that this sum of Re. 1,50,838 is 
not a permissible deduction in the com- 
putstion of the agsessees' profits or gains 
for the year 1925 26, and in this result they 
she with the Commissioner and the High 

ourt. 


On the fourth question ro argument was 
offered by the aesessece. Their Lordships 
are accordingly not called upon to deal 
with it, andthe decision of the Commis- 
sioner and the High Oourt, which was 
adverce to the asseasees, will stand, 

M " te = ki g 
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The fifth question stated by the Com: 
missioner is as follows:— 

“5. Does the law contemplate taxation of notional 
receipts of income and profits arising from the pur- 
chase by the mortgagee of the mortgaged property? 
Is not a purchase by the “mortgagee of the mortgaged. 
property sold in execution ofa decree a capital tran- 
saction?” 


This is logically the. first question for 
determination between the parties, for if-no : 
part of the price of Rs. 25,65,100, at which 
the assessees acquired the Srinagar estate, . 
can be treated as an income receipt, thé. 
other questions would not appear. to 
arise, < o 
When 8 mortgage decree-holder, with 
the permission of the Court, bids for and 
purchases the mortgaged property at a 
judicial sale, O. XXI, r. 72 (2), of the 
Oivil Procedure Ocde provides that “the 
purchase money end the amount dugon the 
decree... may be set off against ore 
anotLer ard the Court cxecuting the decree 
ehall enter up satisfaction of the decree in 
whole or in part accordingly. The decree- 
holder thus in effect receives a transfer of 
the property atthe value of the purchase 
price in satisfaction pro tanto of the liabili- 
ty of the mortgagors for principal and 
interest. So far as the purchase price 
exceeds the principal sum due under the 
mortgage the excess is applicable to any 
arrears of interest. The costs of the mort- 
gage suits and the expenses of the gales 
may for the purposes of the argument be 
disregarded. To the extent, therefore, that 
the purchase price exceeds the principal 
sum due there is a realisation of 
interest—that is, a payment of interest, 
The interest is paid inthe form of a credit: 
in account and is re-invested in the pur- 
chase of the property. : 

In the present instance the principal sum 
due under the mortgages of 18th J uly, 1904, 
and 7th November, 1912, on the Srinagar 
estate when it was judicially sold amounted 
to Rs. 7,33,135-+ Re. 3,00,000, = Re. 10,33,135. 
The price paid was Rs, 25,65,100, or 
Rs, 15,31,865 in excess of the principal 
sums due, This excess was plainly avail- 
able to be set against the arrears of interest, 
costs and expenses, But the special ques- 
tion which arises is whether in the 
circumstancesa further sum is attributable 
to interest, viz, the sumof Rs. 2,33,135, 
which cn i&8th July, 1804, was due 46 arrears’ 
of interest under the former mortgege of 
14th June, 1684, and which was included in 
the principal sum of Re. 7,33,135 for which 
the mortgage of 18th July, 1904, war 
granted, Nk 
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| Their Lordships,-in disposing fof the 
first question in the case, have decided that 


this sum of Rs; 2,33,135 of arrears of in-’ 


ereat was not paid in 1904, and they areof 
Opinion that when -the assessses as the 
result of the judicial sales received payment 
ia account ofthe sumof Ra. 7,335,135 due 
- under the mortgage of 18th J uly, 1304, 
- they then received payment for the first 
time of the arrears of interest included in 
that sum. To the extent of Rs. 2,33, 135, 
therefore, the sum of Rs. 7,353,135 represent- 
ed an income rezeipt and must,as already 
indicated, brought into computation as 
such by the assesases for tax purp 3a3. 

Oa the general issus raised inthis fifth 
question thetr Lordships accordingly fiad 
tnemselves in agreement with the answer 
given by the Commissioner and the High 
Uourt. “The special point with which their 
Lordsnips have just dealt isa corollary to 
the answers to the first and fifth questions 
and the decision given upon is below will 
ba affirmed. 

The nt x; questionis thus stated by the 
Commissioner: — 

“6, If the profits or gains arising to the assessees 
from the buying in of mortgaged property are taxable, 
what is thedate on which the profits are deemed 
to have arisen? Is it the date of decree, the date of 
sale, the date of confirmation of sale, or the date of 
delivery of possession?’ ; 

The answer of the Oommissioner and of 
the Higa Oourt was that tae profita mast be 
deemed to have arisan on the confirmation 
of the sales, i. e„on the 18th and 21st De- 
cember, 1925, and their Lordships are of 
the same opinion. The decree is ohly a 
step towards realisation, and the date of 
the decree is therafore plainly not the date of 
realisation. Noron the date of the sale 
does the purchaser obtain aa indefeasible 
right, for under O. XXI, rr. 89, YS and 
91, the sale {may be set aside on various 
grounds. Itisonly where no application 
is made under these rules or where such 
application is made and disallowed that the 
Court under O. XXI, r. 90, makes an 
order confirming the sale, whereupon “the 
sale shall become absolute.” It is then 
that the process of realisation is com pleted 
and any profit or income is realised py the 
decree-holder. -This is so whether the pro- 
perty is purchased by the decres-holder 
himself or by a third party, for the right of 
set-off conferred on the purchasing decree- 
holder must also be dependent on the sale 
being rendered absolute by confirmation, 
No doubt s. 65 of the Code provides that 
“where immovable property is gold in exe- 
pution of a decree and such gale has become 
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absolute the property shall be deemed to 
have vested in the purchaser from the 
time when tha property is sold and not 
from the time when the sale becomes abso- 
lute,” bet this provision does not come into 
operation unless and until the sale has 
become absolute. The actual date of reali- 
sation is not affected by this retrospective 
vesting of the property. 

The seventh question formulated by the 
Oommissioner is as follows:— 

“7, Assuming that there are profits arising out of 
this transaction which are legally taxable, are the 
assessees entitled to deduct from these taxable pro- 
fits expenses which are always entailed in taking 
delivery of possession and effecting in the Collecto- 
rate Registers?” 

Their Lordships agree with the Gommis- 
sioner and the High Oourt that the 
expenses incurred by the assessees in 
completing their title and entering into 
possession after the sales had become abso- 
lute are not deductible by the assessces 
from their taxable protits. The assessees 
in bidding for the property must have hai 
in view that they would incur these ex- 
penses if they were the successfal purchasers 
and doubtless estimated accordingly the 
price which they thought. it worth their 
while to bid, 

i The eighta and last question is as fol- 
owa :— : 

“8. Whatisthe correct method of computing 
the value ofthe property acquired by the assessees 
in this case ?" 

1s appears that the civil} Court §Oommis- 
sioners had valued the property bafore the 
sales at Rs, 17,13,701, and the assessees’ 
contention was that it should be taken at 
this value instead of being taken at the 
value of Rs. 25,69,100, the price at which, 
they acquired the property at the sales. 
Their Lordships, agreeing with the Com- 
missioner and the High Oourt, are of 
opinion that the price which the asseesees 
bid for the property at the public sale must 
be taken to be its market value and there 
is no evidence to the contrary. 

Astheir Lordships find themselves in 
the result in agreement with the answera 
given by the High Oourt to the several 
questions raised in this appeal, they will 
humbly advise His Majesty that the decree 
of the High Oourt of 7th August, 1928, be 
affirmed and the appeal dismissed, The 
respondent will have his costs of the 
appeal, 

A, Appeal dismissed, 

Solicitors for the Appellants:—Messrs, 
W. W. Bou & 0o. 

Solicitors for the Respondents:—Solicito ts 
India Office, 
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CALCUTTA HIGH COURT. 
Civil Appeals Nos. 339 of 1928 
and 251 of 1929, 
February 2, 1932, 

MUKERJI anD Gouna, JJ. 
NABADWIP OHANDRA DAS AND 
OTHERS—DEFENDANTS—APPELLANTS 

versus 
LOKE NATH ROY AND orazes— 
FLAINTIFFE— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 64— 
Attachment of property between dates of execution of 
mortgage and registration—Mortgage, if affected— 
Sale in pursuance of attachment—If prevails over 
mortgage lien—Order for attachment, when becomes 
effectual—Registration Act (XVI of 1908), s. 47— 
Transfer of Property Act (IV of 1882), s. 59. 

An order for attachment does not become effectual 
till the prohibitory order is fixed on the court 
house. Muthiah Chetty v. Palaniappa Chetty (1), 
referred to. [p. 452, col. 2.] 

While registration is a necessary solemnity in 
order tothe enforcement ofa mortgage of immov- 
able property it does not suspend the mortgage until 
registration actually takes place. [p. 453, col. 2.] 

Where a property was attached inexecution- of a 
money decree between the dates of the execution of 
a mortgage ofthe property and admission thereof 
before the Registrar, and the completion of the regis- 
tration on a subsequent date: : 

Held, that the attachment did not affect the mort- 
gage andapurchase in auction of the property in 
pursuance of the attachment did not prevail over 
the mortgage lien. Kalyanasundaram ` Pillai v. 
Karuppa Mooppanar (10) and Venkat 
Shrinivas v, Subba Rama (13), applied. Veerakutty 
Koundan v. Ramasami Asari (2), distinguished. [p. 
454, col, 2.] i Nb 

Oivil Appeals against criginal 
decrees cf the SubJudge, Third Oourt, 
Tipperab, dated the 1st September, 1928, 

Meesrer. Amarendra Nath Bose and 
Surendra Kohan Ghosh, for the Appellants, 

Messre. Atul Chandra Gupta, Bhagirath 
Chandra Das and Krishna Kishore 
Basak, for the Respondents. 


Judgment.—Tkese two appeals have 
arisen out of a suit for foreclosure on a 
mortgage by way of conditional sale and are 
from the preliminary and the final decrees 
passed therein. Defendants Nos. 6, 7, 8 and 
llaretheappellants. Defendant No.1 isthe 
mortgagor. He executed the mortgage on 
23rd June 1916 On the eame day, after 
being duly signed and attested, the deed 
was presented for registration and tke 
executant's admission was taken, but the 
registration was not complete till 27th June 
1916, which is the date the certifieate of 
registration bears. Defendant No. 26, 
having obtained a decree for money in 
Money Suit No. 153 of 1915 against defend- 
ant No.l on 18th May 1916, put it into 
execution, and on 20th June19°6 obtained 
pn order for attachment in respect of eight 
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out of the properties covered by the mort- 
gage, Twooutoftheseeight properties are 
concerned in this appeal. On 21st June 
1916 the writ of attachment was signed and 
issued and made ‘over to the peon. As 
regards the eaid two properties the pro- 
hibitory order was served in-the Iccalily on 
.22nd June 1916, but was not posted inthe 
court-house till the 24th. On 24th Febru- 
ery 1917 the attached properties were sold 
in auction and purchased by defendantNo. 26, 
After the sale was confirmed and possession 
was delivered to defendant No. ‘6, he sold 
the said eight properties to defendant No. 
29 on 25th Mey 19:9. On 3rd January 1921 
defendant No.29 sold the two properties 
with which we are concerned to’ the appel- 
lants. 

The first question we have been called 
upon to determine is what was the effect of 
the attachment upon the mortgage which 
defendant No. L made. In the court below 
the eppeliants rested their claim upon the 
ground that the attachment was prior to the 
execution of the mortgage. This contention 
was reeisted on bekslf of the plaintiffs cn 
the grourd that to render an attachmert 
effectual the effixing of the prohibitory order 
on the court house is absolutely necessary, 
and inasmuch as such affixing was later in 
date than the execution the mortgage lien 
was not affected by the attachment. The 
court below upheld the plaintiffs’ conten- 
tion. It is not disputed now that the view 
which the court below has taken is correct; 
and indeed the correctness of the view can 
no loger be disputed: see Muthiah Chetty v. 
Palaniappa Chetty (1). But, in this court, 
it has been argued on the appellants’ behalf 
that in view of 8.59, Transfer of Property 
Act, no right was created under the deed 
until it wasregistered and that inasmuch 
as the registration admittedly took place 
after the attachment had been effectively 
made the mortgage was, having regard to 
B. 64, Oivil Procedure Oode, void against all 
claims under the attachment. There is very 
little authority directly bearing on the 
question that has to be considered; the only 
decision in which something like the present 
question was dealt with is the case of Veera- 
kutty Koundan v. Ramasami Asari (2). In 
that case it was held that where between the 
dates of the execution and ofthe registra. 
tion of a mortgage-deed another un- 
registered mortgage-bond is sued upon and 

(1) 109 Ind. Oas. 626; A. I. R, 1928 P. O. 139; 55 I. 
A. 256; 51 M. 349; 26 A. L.J. 616; 320. W.N. 821: 
48 O.L. J. 11; 28 L. W. 1,50. W. N. 579; 55 M. L. J, 
122; 30 Bom, L, R. 1353 (P, G.), 

(2) 32 Ind, Oas, 431, 
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the mortgaged-properties are attached, that 
“mortgage does not acquire priority over the 
registered mortgage either by reason of the 
decree thereon or by an attachment order 
obtained in the suit. The effect of an 
attachment however does not appear to have 
‘been specifically considered in that case 
and co the decision is not of much 
assistance, ; 

A number of decisions have been relied 
by the appellants to fix the point of time 
at which a document can ‘be said to be 
registered: Rohimoonnissa v. Abdoollah 
Khan (3), Hardei v. Ram Lal (4), Veerappa 
Chetty v. Kadiresan Chetty (5) and Muham- 
mad Ewaz v, Birj Lall(6), Itis unnecessary 
to discuss these because it can never be and 
indeed has not been contended on behalf of 
the respondent thatthe mortgage deed in 
the present case was a registered document 
at the date when the attachment was 
effected. It has been contended that in the 
case of a document, of which registration is 
compulsory, title does not pass until 
registration has been effected: Paperaddi v. 
Narasireddi (7), Sheonarain v. Darbari (8) 
and Tilakdari Singh v. Gour Narain (9), 
But s. 47 of that Act says thata document 
which is registered operates from the time 
of its execution and not from the time of its 
registration. The real question to be cən- 
sidered therefore is whether this operation 
by virtue of s 47 of the Act in respect of a 
deed duly executed but not registered, is ia 
gny way affected by an attachment effected 
inthe meantime, having regard to the 
provision contained ins, 64, Oivil Procedure 
Oode. 

In some recent decisions of Indian Oourts 
the effect of non registration in the case of 
deeds of gift of which registration is com- 
pulsory under the law has been c-nsidered, 
and these decisions have subsequently been 
examined by the Judiciel Oommittee In 
the case of Kalyanasundaram Pillai v. 
Karuppa Mooppanar (10) the facts were 
these: a Hindu executed a deed of gift of 
part of his immovable property and 
_ (3) 22 W. R. 319. 
© (4) 11 A. 319; A. W. N. 1889, 101 (F. B.). 

(5) 20 Ind. Oas. 385; (1913) M, W. N. 525; 24 M. L. 


J. 664; 14 M. L. T. 237. 
(6) 1 A. 465; 4 I. A. 166; 3 Sar. 735; 3 Suther 438 


(7) 16 M. 464. 

(8) 2 O. W. N 207. 

(9) 59 Ind. Cas. 290; A. I. R.1921 Pat.150; 5 P.L. 
J. 715; 2 P. L. T. 95; (1921) Pat. 122, 

(10) 100 Ind. Oas. 105: A I. R. 1927 P.O. 42; 54 I. 
A. 89; 50 M. 193; 25 A. L. J. 113; (1927) M. W. N. 149; 
40. W. N. 197; 25 L. W. 336; 52M. L. J. 346; 38 
M. L T. 87; 31 O. W. N. 509; 8 P, L. T.,8327; 29 Bom. 
L. R833; 45 O. L. J,435 (P. 0.), 
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delivered it to the donee, and on the follows 
ing day adopted a son and three days after 
he registered the deed. It was held that on 
delivery of the deed to the donee there was 
acceptance of the transfer within the mean- 
ing of s. 122, Trensfer of Property Act, 1882, 
and thereafter the gift became effectual 
subject to registration as required by s. 123. 
The opinions of the learned Judges of the 
Division Bench of the Madras High Court 
in that case willbe found as Kalyana- 
sundaram Pillai v. Krishnaswami Aiyar 
(11) and the judgment in the Letters Patent 
appeal therein is reported in Kalianas- 
undaram Pillai v. Karuppa Mooppanar (12). 
The same principle was laid down by the 
Judicial Committee in the case of Venkata: 
subba Shrinivas v. Subba Rama(13), the 
judgment of the Bombay High Oourt in 
which case is reported as Subba Rama v. 
Venkatasubba (14) their Lordships repeating 
what they had saidin the case of Kalyana- 
sundaram Pillai v. Karuppa Mooppanar (10). 
In Kalyanasundaram Pillai’s case (10) their 


Lordships said: 

“They are unable to see how the provisions of s. 
123, Transfer of Property Act, can be reconciled with 
s. 47, Registration Act, except upon the view that 
while registration is a necessary solemnity in order to 
the enforcement of a gift of immovable property, it 
does not suspend the gift until registration actually 
takes place. Whentheinstrument of gift has been 
handed by the donorto the donee and accepted by 
him, the former has done everything in his power to 
complete the donation and to make it effective, Regis- 
tration does not depend upon his consent, but is the 
act of an officer appointed by law for the purpose, 
who, if the deed is executed by oron behalf of the 
donor and is attested by at least two witnesses, must 
register it if itis presented by a person having the 
necessary interest, within the prescribed period. 


: Neither death nor the express revocation by the donor, 


isa ground for refusing registration ifthe other con- 
ditions are complied with.” 

Applying these observations, if they are 
applicable, to the case of a mortgege it may 
well be said that while registration isa 
necessary solemnity in order to the enforce- 
ment of a mortgage of immovable property, 
itdoes not suspend the mortgage until 
registration actually takes place. It has 
been contended, however that what was laid 
down by their Lordships of the Judicial 
Oommittee in the case aforesaid has no 
bearing upon the question row before us. 
This has been said firstlv, because by reason 

(11) 62 Ind. Cas. 280; A I. R. 1921 Mad. 90; 13 L. 


W. 187; (1921) M. W. N. 141. 
(12) 73 Ind. Oas. 206; A. I.R. 1923 Mad. 282; 17 L, 
W. 232. 


(13) 108 Ind. Oas. 367; A. I. R. 1928 P. O. 86; 52 B. 
313; 54 M. L. J. 513; 47 O. L J. 500; 27 L. W, 766; 26 
A. L. J. 598; 30 Bom. L. R. 827; 32 Q. W., N. 708; I. L, 
T, 40 Bom. 99 (P. O.). 

(14) 80 Ind. Oas. 477; A. I. R. 1924 Bom. 434; 48 B. 
435; 26 Bom, L. R. 427. 
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of ss, 2 and 129, Transfer Property Act, 188?, 
the Hindu Law which requires delivery of 
poesession to complete a gift applied, where- 
28 it is too late now to contend that under 
the Hindu Law possession is necegeary to 
complete the title of the transferee in any 
other case of transfer [Kali Das v. Kanhaya 
Lal (195); snd secondly} becausejwhat wes 
“ really considered by the Judicial Oommit- 
tee was a very different question, namely, 
whether a donorhaving done all that he 
_ had to do make a velid gift, and when 

all that was necessary to make it effective 
was n e and the document was incom- 
plete merely on account of non-registration, 
gona himeelf turn round and revoke the 
gut. 

As regards the first of these grounds 
it is difficult to see how the distinction 
pointed out enures to the benefit of the ap- 
pellants. The Hindu Law ors, 122, Transfer 
of Property Act, 1882, only imposes an ad- 
` ditional condition for the gift to be effec- 
tive the provision for registration remain- 
ing the same in the case of gifte as well 
as in the case of mortgages. So far as 
the second ground is concerned it is true 
that the present question was not the 
question before the Judicial Oommit- 
tee. But their Lordships’ decision, care- 
fully read, does not seem to us to procsed 
upon a disqualification attaching to the do- 
nor personally by reason of the fact that 
he had executed the deed of gift and 
handed it over to the donee; it proceeds 
upon aconsideration of the legai position 
created by the fact that the gift was com- 
plete except for the registration. Their 
Lordships quoted a paseage from the judg- 
ment of the learned Chief Justice of the 
Madras High Oourt in the case under ap- 
peal and did not express their dissent from 
it. On the other hand their Lordships afirm- 
ed the judgment and the decrees appeal- 
ed from. The passage runs thus: 

“The efect of these sections (i. e.,ss.47 and 49, 
Registration Act), in my judgment, is that ifa title 
is complete except for registration no subsequent 
alienation or dealing with the property by the ven- 
dor or donor as the case may be can defeat the 


title which on registration became an absolute 
title dating from the execution of the document,” 


It will be seen that the observations just 
quoted include not merely gifts but also 
sales. Their Lordships observed that they 
were in complete agreement with the 
Full Bench decision of the Bombay High 
Court in thecase of Atmaram Sakharam 


(15) 110.121; 11 I. A. 218; 4 Sar. 518; 8 Ind Jur. 
638 (P. C.). 
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v. Vaman Janaradhan (16) and also aprov- 
ed of the Full Bench decision of the Mad- 
ras High Court in the case of Venkati 
Ram Reddi v, Pillati Rama Reddi (17) sub- 
ject to a qualification as to acceptance of 
the gift arising by reason cfs, 122, Transfer 
of Property Act.These Full Bench decisions, 
as well as thetwo dissenting judgments in 
the former of the two cases, dealt very 
fully with the queetion whether an execu- 
tant of a deed compulsorily registrable has 
any locus penitentie to resile by reason 
of the fact that the title under it is incom- 
plete for want of registration. These de- 
cisions are clear authorities for the propo- 
sition, which has thus obtained the approv- 
al of the Judicial Committee, that incom- 
pleteness due to want of registration is 
not a thing of which the executant can 
take any advantage, and that if the instru- 
ment is otherwise complete the execu- 
tant is to be regarded as having done 
everything that was in his power to com- 
plete the transfer and to make it effec- 
tive. 

To consider the effect of 6. 64, Civil Pro- 
cedure Oode, the true nature of an order 
of attachment has to be realized. Form 
No. 240f App. E tothe Code, is the form 
ofa prohibitory order for attachment of im- 
movable property. It shows that by such 
an order the judgment debtor is prohibit- 


.ed and restrained from transferring or 


charging the property by sale, gift or 
otherwise, and all pergons are prohibited 
f om receiving the same by purchase, gift 
or otherwise, At the stage at which theat- 
tachment in the present case was effected 
the transferor had done all that Jay in his 
power to complete the transfer and make 
it effective and the transferee had already 
taken the charge which had been so creat- 
ed in his favour, and all that remained 
was the solemnity to be gore through 
which was necessary to make it enforcible, 
We are accordingly of opinion that the at- 
tachment, such as it was in the present 
case, did not effect the mortgage. Thete- 
sult is that, in our judgment, the purchase 
by defendant No. 26, cannot prevail over the, 
plaintiff's mortgage lien. In the view wo 
have taken of the aforeeaid matter no other 
question calls for cur decision. But as two 
other questions have been argued before 
us on behalf of the appellants we think 
it right to record ovr views thereon. 


(16; 87 Ind. Oas. 490; A. I.R. 1925 Bom, 210; 49 8, 
388; 27 Bom. L, R. 290 (F. B.). 
(17) 38 Ind. Cas. 707; 40 M. 204; 31 M. L.J. 


690; 
4 L, W. 465; 20 M. L, T. 450; (1917) M. W, N. 112. ° 
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One of these contentions was that the Sub- 
ordinate Judge was in error in holding 
that defendant No. 29 in the matter of the 
purchase that he made from defendant No. 
26 was merely a benamidar for defendant No. 
1. We have examined the materiala, hearing 
from this question, in the light of the ar- 
guments addressed -to us and we must 
BBY we are unable to come to any different 
conclusion. A careful perusal of the de- 
position of defendant No. 29 himself, apart 
from the other materials to which the learn- 
ed. Judge has referred, confirms us in the 
view that we take of this transaction. The 
scheme involved in this benami isa matter 
of somenicety and complication. The Sab- 
ordinate Judge has gone into it in detail 
and with care and we are of opinion that 
his appreciation of it is correct. It will 
serve noussfol purpose torepeat it hare, 
The other coatention is that the equities 
arising in favour of the appellants, ow 
the footing that they were bona fide pur- 
chasers for valuable consideration from de- 
fendant No. 29 and without notice of defend- 
ant No. 1's title have not bean considered by 
the court below. The Subcrdinate Jadga 
appears to have disposed of this question 
with the remark that s. 41 (or s. 43?), Tranc- 
fer of Propsrty Act,i3 not applicable to the 
case. Tois remark uf his, no doub$, doss 
not adequately dispose of the qu3ation, 
but we do not know in what form the 
question was presented before him Bə 
that asit may, we have tried to come to 
a. conclusion of our own on this question 
and we are met with the diffisulty at the 
outset that tne materials before us are, 
in our view, utterly insufficient to estab- 
lish the fact or sow sach gconduct on their 
part as would lead to the inference that they 
were bona fide purchasers. The only ma- 
teriais on the record to which they may 
point for s finding in their favour, so far 
as this matter is concerned, is the evidence 
of defendant No. 8, Ramdayal,which in some 
material respscts is in conflict with what 
defendant No, 29 has deposad, andjthsgevi- 
dence of the witness Jabbar Ali. We have 
perused this evidence with care, but we 
are -unable to holdin favour of the appel- 
lants, Apart fromeverything else the evi- 
dence makas it clear that no inquiry was 
made by the purchasers to satisfy them- 
selves as regards their vendor's title. 

The result is that these appeals should 
in our opinion ba dismissed with costs to 
the plainotiffs-respondents and we order ac- 
cordiagly. Oae set of hearing-fee will be 
assessed in the two appeals, The appel- 
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lants will be allowed time for three months 
more from today for redemption on pay- 
ment of the amounts mentioned in the dec- 
ree of the court below. 

N/a, Appeals dismissed. 


Ce eel 


PATNA HIGH COURT. 
Litters Patent Appeal No. 43 of 1932, 
November 29, 1932. 
Oovurtrey TERRELL, O. J. AND Kaasa 
MuHauy aD Noor, J. 
Lala BANWARI LAL AND orfERs— 
APPELLANTS 
Versus 
Sheikh SHUKRULLAH AND OTABRS— 
ResPoNDENTs. 

Civil Procedure Code (Act V of 1908), s. 151—Refusal 
to exercise inherent jurisdiction—Order, if a ‘judg- 
ment’—Letters Patent (Patna), cl. 10O—Appeal against 
order, whether lies, 

Where a Single Judge of the High Oourt after 
hearing the parties and considering all that can be 
said one way or the other adopted a particular 
course and passed an order and subsequently one 
of the parties called upon him to recall the order 
under his inherent powers, and the Judge refused 
to exercise jurisdiction under s.151, Civil Procedure 
Oode. 

Held, that the order was nota ‘judgment’ within 
the meaning of s. 10, Letters Patent (Patna), and 
hence was notappealable under the Letters Patent. 
Budhu Lalv. Chattu Gope (3), referredto. [p. 428, col 1.] 

Per Courtney Terrell, C. J—An exercise of dis- 
cretion, ‘whatever the merits, cannot be attacked by 
way of appeal. The mere fact that a question of 
right is decided is not conclusive. Kailash Chandra 
Somaddar v. Revatt Mohan Roy (1) and Brojo Gopal 
Roy v. Amar Chandra Bhattacharya (2), referred 
to. [p-457, col. 2.] j 

Lavters Pat- nt Appealagainst a judgment 
of Mr. Jusiice Wort, at Patna, dated the 274th 
February 1932. | 

Messrs. P. ké Dasand A, K. Mitra, for 
the Appellante. i 

Sir Sye? Sultan Ahmad, Messrea. 
Khurshaid Husnain, Syed Ali Khan and 
H. R. Kazimi, for the Respondents. ae 

Courtney Terrell, C. J.—This is an 


appeal from decision of Mr. Justice 
Wort in Miscellaneous Judicial Oase 
No. 144 of 1931 which arose 


from somewhat unusual’ circumstances, 
The plaintiffs sued the defendants for 
dissolution of partnership. The partnership 
was formed for the purpose of carrying 
on a sugar factory. They alsojoined with 
their claim for dissolution of partnership 
a claim for damages for breach of the 
fundamental terms of the contract of part- 
nership, the fundamental term of which 
it was said there was a breach being to 
carry on the factory concerned in a 
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particular way. The merits of that claim 
we are not concerned with. The learned 
Subordinate Judge before whom the suit 
was tried passed a partnership decree 
decreeing partnership accounts and dis. 
solution of the partnership and also deere- 
ed damages against the defendants for the 
tort or breach of contract as the matter 
may be considered, alleged by the plaintiffs, 
He then proceeded to take evidence concern- 
ing the damages which the plaintiffs had 
suffered and he inquired into the allega- 
tion of damages assuffered up to the date 
of the suit and drew up his accounts upon 
that baeis and for the period up to the date 
ofthe suitin sofaras the question of 
damages was concerned, A little later the 
plaintiffs applied to the Subordinate J udge 
for afurther decree against the defendante 
in the matter of damages or it may be that 
they asked for the continuation of tho 
account asto damages from the date of 
‘the suit up tothe date of the dissolution 
of partnership. I do not propose to offer 
any. opinion as to which was the proper 
way tolook at that claim. The Subordi- 
nate Judge proceeded, however, to deal 
‘with the damages alleged to have been 
suffered by the plaintiffs from the date of 
the suit continuing for a further period of 
about a year, so as to carry the account 
ofthe damages up tothe date of the 
dissolution of the partnership and he came 
‘tothe ccnclaosion that the plaintiffs in 
respect of that further period had suffered 
cemeee tothe extent of Rs, 42,000 and 
odd. 

The defendante objected to this course 
and they said that the learned Subordinate 
Judge heving originally given a decree 
for damages was now functus oficio and 
as they said had no power to carry the 
order further and make what they said 
was ssupplementary decree for further 
damages incurred beyond the date of the 
suit. The Subordinate Judge heard the 
objection and decided against the conten- 
tion of the defendants who thereupon 
came to the High Oourt in revision and the 
learned Judge of this Court dismissed that 
application summarily. Therefore on the 
Ist October, 1931, the learned Subordinate 
Judge delivered judgmentin the matter 
befcre him of this further inquiry and he 
awarded damages to the amount I haye 
stated together with costs of that further 
inquiry amounting to about Rs, 2,000 and 
he directed thatths further sum of Rs. 
42,000 by way of damages was to be shown 
on the credit side of the account, 
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The next material stage in the matter 
was that on an application to this Oourt 
for a tranefer of the case it directed that 
the matter should be called up to this 
court and continued as an original suit and 
it came before Mr. Justice Wort. The 
defendants then applied to this court in 
revision of the orderof the learned Sub- 
crdinateJvdge and that matter of the 
application for revision was ultimately 
placed by my order before Mr. Justice 
Wort forthe resson that he was already 
seized ofthe case as called up from the 
lower Court and it would be more conveni- 
ent that he should deal with the matter, 
He heard the application in revision and 
rejected it and held nevertheless that in 
his opinion the Subordinate Judge had 
no jurisdiction to pass a supplementary 
judgment but he held that having regard 
to the original decision of the Subordinate 
Judge it had been open to the defendants 
to get that decision eltered by way of 
appeal and he had no right to deal with 
it by way of revision. 

A little later the defendants then took 
a somewhat curious course which has 
given rise to this appeal. They applied 
to Mr. Justice Wort, on the 23rd February 
1932, that is to say about four months 
or so sfter the original decision of the 
Subordinate Judge,to recall the order of 
the Subordinate Judge under s. 151 of the 
Oivil Procedure Oode and they put their 
case in this way:— 

They said that inasmuch as the case had 
been transferred to Mr. Justice Wort, and 
inasmuch as it was transferred as:a 
pending case that Mr. Justice Wort, was 
in the same position as the learned Sub- 
ordinate Judge himself and represented 
him in all his capacities and powers and 
therefore, they asked him in fact to rehear 
the matter on the ground thatthe original 
decision of the Subordinate Judge had 
been according to their contention, come to 
without jurisdiction and that he had no 
business to have passed the order which he 
passed for what they called a supplemen- 
tary decree for damages. Mr. Justice 
Wort in dealing with this application 
repeated that in his opinion the Subordi- 
nate Judge who was his pzedecessor-in- 
cffice as one might call him had no jurisdic- 
tion to have passed the supplementary 
decree butthe learned Judge nevertheless 
declined to exercise his discretion under 
8.151 and recall the order. bt] 

It is unnecessary for the purposes of this 
decision to examine the question as to 
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whether the learned Judge was right on 
the merits of the cease. Ths only point for 
our decision is whether any appeal lies 
under the Letters Patent against the deci- 
sion: of Mr, Justice Wort refusing to exer- 
cise jurisdiction under s, 151 of the Oivil 
Procedure Code. A few observations may 
be made as to some of the jurisdiction 
used by this court in which it is clear 
-that nò appeal lies. Firstly, a Judge of 
‘this court exercising revieional power is 
‘elearly not subject to revision by a Bench 
of this court. Secondly, an application for 
review, if resulting in the grant of the 
‘order for review, may be made the subject 
ofan appeal but itis very clear and 
nobody disputes it and it arises from the 
Qode itsslf that a decision by a Judge of 
this Oourt refusing to review his own 
order isnot appealable. In both the case 
‘ofa revision and in the case of a review 
‘the right toa revision or the right:to areview 
depends uponthe possibility on the part 
of the applicant of bringing to the notice 
of thecourt some error in law in the case 
of a-revision or in the case of a review 
the discovery of some new facts or any 
other new circumstance, But in the case 
of this particular application under s 151 
of the Oode it wasjnot suggested on:behalf 
of the applicants thatthe learned Judge 
should do more than consider tha very 
matters which had been before him or 
rather to bestrictly accurate before the 
SubordinateJudge whom he then represent- 
ed and decide those matters over again, 
A fortiori one would have thought that if 
refusal -to exercise the discretion to re- 
view was not appealable the refusal to 
exercise powers unders. 151 would not be 
appealable, But the matter is put by Mr. 
Das on behalf of appellants in this way:— 
. -He says that we are notconcerned with 
the rights of appeal under the Code, that 
we are not embarrassed by the provisions 
rélating to revisions and reviews; he 
claims to be entitled to fall back upon 
s. 10 of the Latters Patent and to say that 
this decision of Mr. Justice Wort refusing 
to exercise his discretion under s. 151 of 
the Oivil Procedure Osde is a judgment 
within the meaning of the Letters Patent 
and further affects his rights as a litigant 
and, therefore, is properly the subject- 
matter ofappeal, He has not been able, 
as he frankly conceded, to pciat to any 
case in which the court hai interfered 
witha refusal to exercise powers under 
a. 151 of the Oivil Procedure Code. He 
agrees thatif the original order had in 
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fact been passed by the learned Subordi- 
nate Judge whom Mr. Justico Wort sub- 
sequently reprosented that there would 
have been no appeal because the 
Oivil Procedure Coje which would 
have governed the matter in those cir- 
cumstances provides no appeal and as 1 
back entirely upon the word 
“judgment” in the Letters Patent. In my 
opinion that argument is not sound and 
the proper analogy between the decision 
of Mr. Juatics Wort and his predecessor 
the Subordinate Judge is illustrated by 
the decision in the case of Kailash Chandra 
Somaddar v. Revatt Mohan Roy (1), where 
it was held that a decision by a Single 
Judge who had originally been a member 
ofa Bench the other member of whom 
had ceased to be a Judge represented the 
two Judges when an application was made 
to him for review of the decision of those 
two Judges, Ii was also held that under s. 
15 of the Latters;Patent of the Oalcutta High 
Oourt (corresponding to s. 10 of the Letters 
Patent of this Oourt) no appeal lay under 
the Letters Patent from the decision of 
that Judge notwithstanding that he was 
physically a Single Judge, The meaning 
of the term ‘judgment” has been exhaus- 
tively deelt with by Ohief Justice Sir 
Gaorge Rankin in the case of Brojo Gopal 
Ray v. Amar Chandra Bhattacharya 
(2), he mekes the matter perfectly clear 
notwithstanding the correct technical use 
of the word “judgment” as used in England 
and as defined by the Privy Oouncil and 
with that decision I agree. The mere 
fact that a question of right is decided 
i; not initself conclueive. This was an 
exercise of a discretion by the learned 
Judge and whatever the merits of his 
decision the discretion exercised cannot 
bs attacked by way of appsal and that 
is abundantly clear from the fact that 
he was merely asked to set aside an order 
which had been made for precisely the 
same reasons as were considered and 
rejected when the original order was made, 
To allow an appeal in a matter of this 
sort would be highly dangerous. It would 
allow any litigant who had a decision 
againet him tə go to the court and ask 
for a recall of the judgment and if the 
decision were against him on that applica.: 
tion to carry the matter by way of Letters 
Patent to an appeal or indeed to raise 
(1) 41 Ind. Cas. 183; 210. W. N. 652; 250. L. J. 


360. 
(2) 114 Ind Oas. 88; 56 O. 135 at p 144; I. L. 
a 40 Oal. 166; 32 O. W, N. 932; A, I. R. 1929 Cal. 
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_any other appeal which he might consider 
„allowable in the circumstances. In my 
opinion this appeal is not admissible and 
fails in limine and I would dismiss it with 
costs. Hearing fee ten gold mohurs. 

Muhammad Noor, J.—1, entirely 
agree, In my opinion the word 
“judgment” as used in cl. 10 of the Letters 
Patent of this High Court is incapable 
of any exhaustive definition, a definition 
to cover all cases which may come up 
before the Court of Appeal. In the words 
of Sanderson, O. J, in the case of Budhu 
Lal v. Chattu Gope (3) whenever this point 
is taken the court has to make up its 
mind whether the particular order in ques- 
tion is a judgment within the meaning 
of cl. 15 of the Letters Patent of the 
Oalcutta High Oourt (corresponding to cl. 
10 of our Letters Patent) having regard 
to the nature of the order. I am clearly 
of opinion that taking into consideration 
the circumstances, under which it was 
passed the particular order passed by 
Mr. Justice Wort is not appealable. The 
appellants cannot bein a better position 
than if they had asked Mr. Justice Wort 
to recall an order passed by himself, A 
Judge has rightly or wrongly after hear- 
ing all the parties and taking into consi- 
deration all that can be said one way or 
the other adopted a particular course and 
passed a particular order. Whether that 
order itself is or is not appealable and 
if appealable at what stage ara qui:e 
different matters. But if later on oneof 
the parties comes and asks that Judge to 
recall the order either under his power 
of review or urder his inherent power and 
that Judge merely refuses to take any 
step in the matter such an order is not 
a judgment.within cl. 10 of the Letters 
Patent. Ia this particular case the appel- 
lants are in a somewhat worse position. 
The order of Mr. Justice Wort refasing 
to take action under s, J51 of the Oivil 
Procedure Oode was in effect based upon 
his judgment in exercise of the revisional 
powers of the court passed a few days 
earlier. In effect the appellants in inviting 
us to hear an appeal against the order 
of Mr. Justice Wort or to be more correct 
against hisrefusal to pass any order under 
s. 151 of the Oivil Procedure Oode ia in 
effect. an invitation to hear an appeal 
against his order passed in revision. That 
in my opinion is not tenable. I agres 
with my Lord the Ohief Justice that the 
appeal should be dismissed with costs. 

: {Arpeal dismissed. 


NJA. 
(3) 39 Ind, Cas, 465; 440, 804, 
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CLACUTTA HIGH COURT 
Second Civil Appeal No. 75 of 1630, 
January 28, 1:82, 

Mirrse, J. 

MANMATHA NATH—Derenpant 
— APPELLANT 
versus 
RAKHAL OHANDRA MANDAL AND 
ANOTHS2— PLAINTIFFS — RESPONDENTS, 

Easement—Right of way —Immemorial user — 
—Plaintiff alleging circumstances to show immemorial 
user—Whether defendants to be given further oppor- 
tunity to meet the case—Pleadings—Construction. 

Where ina suit foran easement, the plaintiff hag 
alleged circumstances to show the user of the path- 
way by himself and his ancestors for forty or fifty 
years, the defendant should not be given a further 
opportunity of meeting the case of immemorial user 
vene though immemorial user was not specifically 
pleaded in the plaint, Maharani Rajroop Koer v. 
Abdul Hossain (1), relied on. [p. 459, col. 2,] 

The pleadings in India have to be construed 
somewhat liberally notwithstanding the fact that 
lawyers in general in the mofussil now are mora 
fully equipped than the average mofussil lawyers of 
a half a century or more ago. |ibid.} 

Second Oivil Appeal against the appellate 
decree of the Additional District Judge, 24- 
Pargannas, dated the 70;h August, 1929, 

Messrs. Amarendra Nath Bose and Heman- 
ta Kumar Bose, for tha Appallant, 

Mr. Dwip:ndra Mohan Ghose, for the Res- 
pondents, 

JUDGMENT.—This is an appeal by 
the defendant-and arises out of a suit for dec- 
laration of the plaintifs right of way 
over a piecs of land described in the 
plaint and for removal of the obstruction 
placed at one end of it by the defendant. 
There is alsə a prayer for parpetual in- 
junction fcr rastrainirg the defendant 
fron obstructing the said pathway, The 
defence of the defendant to the suit waa 
that there was no such pathway as al- 
leged in the plaint, nor has the right 
been exercissd for a sufficiently long time 
in crder to entitle the plaintiffs to acquire 
right either by prescription or under the 
other heads of claim to which I shall 
presently refer. The Mansif decreed the 
plaintiffs’ suit declaring the plaintiff's 
right of easement as claimed in the plaint 
snd directing that the obstraction be 
removed in execution of the decres. The 
Munsif decreed in full the plaintiffs’ claim, 
On appeal the Additional District Judge 
has modified the drcree by restricting the 
right to use the pathway as a footpath, 
He has disallowed the claim of the plain- 
tiffs to use the pathway a3 a cart track, 

Agaiost this decision of the learned Ad- 
ditional District Judge of the 24 Pargan- 
nas modifying the.judgment of the Munsif 
the present appeal has been brought, and 
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three ‘grounds have been taken by Mr. 
-Amarendra Nath Bose who appears for 
the appellant. The first ground which he 
takes is that the appellant has been con- 
siderably prejudiced by the courts proceed- 
ing on the footing that the plaintiffs 
claimed a right to this way on the basis 
‘of immemorial user. . His contention is that 
if it had been so pleaded he might have 
made suitable defences to the claim. It 
becomes, therefore, necessary to examine the 
relevant paragraph of the plaint to see if the 
claim was based on user from which it 
might be inferred that the user was much 
in excess of the period of 20. years pres: 
cribed by the Limitation Act, or in other 
words, whether there were allegations in 
the plaint ‘which would lead to the sug- 


gestion that the plaintifs were basing 


their claim apart from prescription also 
on immemorial user. Para. 5 is the para- 
graph which gives the statement of facts 
on which the cause of action on the pre- 
sent suit is based. In the first part of 
that paragraph it is stated that the plaint- 
iffa ‘and their ancestors have been using 
the disputed land as a pathway as of right 
without interruption for 40 or 50 years, 
and having thus ‘used it they have acquir- 
ed a rightof way over the disputed land. 
. It is stated in the second part that they 
have acquired also a right to this land as 
an easement of necessity; and thirdly, it 
is stated that they having used the land at 
any rate for muchin excess of 20 years 
without interruption and in their own 


right they have acquired easement of way 


over the dieputed land. It is contended 
for the appellant that although the claim 
is rested on three heads the first and the 
third heads merely allege facts which sug- 
gest that the claim is founded on prescrip- 
tion and not on immemorial user. It is 
true and I think the comment is a fair 
one that the plaint is il-drafted and does 
not in terms suggest that the right was 
founded on immemorial user. Bat to my 
mind it saems difficult to understand the 
thres heads of claim unless oue reads the 
firet’ head as referring to facts which 
would lead to the inference of immemorial 
user from which a grant may be presumed. 
There is no point in stating that the land 
had been used by the plaintiffs and their 
ancestors for a period of 40 or 50 years 
unless it was intended to convey the 
impression that apart from the right which 
is acquired by user of 2U years they have 
acquired a right by very long user. The 
learned Judge’ while dealing with this 
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question says this with reference to the 
argument that no case of grant was made 
in the plaint : i 

“but the case of long user was certainly made though 
the words “time immemoral” as the learned 
Munsif remarks were not used, and the existence 
of an ancient right derived from agant or otherwise 
is a persumption."” 

The pleadings in India have to be con- 
strued somewhat liberelly notwithstand- 
ing the fact that lawyers in general 
in the mofussil now are more fully 
equipped than the average mofussil 
lawyers of half a century or more ago, 
Their Lordships of the Judicial Oommittee 
have made observa'‘ions to the effect that 
pleadings of this country are not to be 
construed with tbe same strictness as 
pleadings in Engiish Oourts, It seems to 
me that although this plaint was drafted 
by ajunior Pleader it was revised as ap- 
pears from the corrections made in the 
plaint by a Pleader of considerable stand- 
ing. It seems somewhat singular that the 
words “immemorial user’ were not 
used although facts , were alleged to 
convey the impression that the plaint 
was founded on the case of immemorial 
user. It is difficult in the face of the 
case of Maharani Rajroop Keer v. Abdul 
Hossain (1) to say that the defendant 
should be given a further opportunity of 
meeting the case of immemorial user seeing 
that the plaintiffs did allege circumstances, 
namely, the user by themselves and by 
their ancestors of the land as pathway 
leading to Rai Babadur’s Road for 40 or 
50 years. The Judicial Committee in the 
case to which I have just now referred 
made observations which are pertinent to 
the present controversey, Their Lordships 
stated: 

“The object of the Statute was to make more 
easy the establishment of rights of this descrip- 
tion, by allowing an enjoyment of 20 years, if 
exercised under the conditions prescribed by the 
Act, to give, without more, 8 title to easements. But 
the Statute is remedial, and is neither prohibitory nor 
exhaustive " 


A man mèy acquire a title under it 
who has no other right at all, but it does 
not exclude or interfere with other titles 
and modes of acquiring easements. Their 
Lordships think that in this case there 
is abundant evidence upon the facts found 
by the Oourt for presuming the existence 
of s grant at some distant period of time. 
The result of the facts which appear in 
evidcnee, erd the effect of the judgments 


of the Muosif and of the Subordinate 
(1) 6 O. 394;7 I.A. 240; 4 Sar, 199; 7 O.L. R 
529; 4 Ind. Jur. 530; 3 Suther 816; 4 Shome. L. R. 
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Judge, are thus stated in the judgment of 
the High Oouri: 

“The evidence shows, and the courts appear to 
have found, that the pyne was constructed by the 
ancestors of the plaintiff a great many years 
ago, possibly fifty or sixty years certainly more 
than twenty years for the purpose of irrigation; and 
there is part of the evidence which indicates that 
such construction was accompanied with certain 
advantages on the part of the defendants, which 
compensated them for any injury or inconvenience 
caused by the construction of the pyne.” 

This being an artificial pyne, constructed 
on the land of another man at the distant 
period found by the courts, and enjoyed 
ever since or at least down to the time 
of the obstructions complained of by the 
plaintiff and his ancestors, any court 
which had to deal with the subject might, 
and indeed ought to refer such a long 
enjoyment to a legal origin, and under 
the circumstances which have been in- 
dicated, to presume a grant or an agree- 
ment between those who were owners of 
the plaintiff's mehal and the defendants’ 
land by which the right was created, 
That being so, the plaintiff does not ra- 
quire the aid of the Statute: and his 
right therefore is not in any degree in- 
terfered with by the provision in s. 27, 
upon which the Munsif decided. This 
question which has bee. raised by Mr. 
Bose assumes an important aspect as the 
defendant] raised the plea of limita- 
tion under the Statute and on the facts 
found it appears that tke obstruction was 
much beyond two years of suit. The 
plaintiffs rested their case not only on 
prescription as I have said but on a liberal 
reading of the plaint on long user which 
might lead to the inference of lost grant. 
It is true that the effect of this somawhat 
ill-drafted plaint has been that the defend- 
ant isd to pursue his remedies in the 
lower Appellate UOourt as well as before 
this court and there was some ground for 
his appealing both before the lower Avpel- 
‘late Oourt and this court. That really is 
a question of costs which I shall consider 
hereafter. 

Mr, Bose has referred to a number of 
decisions where it has been held that 
the question of immemorial user or lost 
grant must be pleaded in every case be~ 
fore a person can be given relief on that 
head; and that no doubt seems to bə so, 
as will appear from certain observations 
of the learned author in’ Gale on Ease- 
ments, 9th Eda. p.521 The learned author 
Baya: 

“As the right to an easement exists in resepct 
of the dominant tenement the pleading usually 
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states the possession of the tenement by thé 
party, and that by reason thereof he was ens 
titled to the right in question, That whether the 
action be brought against the servient owner 
or a stranger, a party cannot safely allege his 
right to an easement generally, but should state 
specifically the manner in which he claims title 
to the easement, whether by grant (actual or lost), 
prescription at Common law, or under the Prescri 
tion Act ; and in many cases it is advisable 
to plead alternatively a title by all three 
methods.” 

The learned author further points out 
that according to modern practice a lost 
grant if relied on should be pleaded, In 
thisjconnection Mr. Bose also referred to 
Smith v. Baxter (2). If I was of opi- 
nion that the pleint could not bə con- 
strued as confaining the allegation of 
very long user much beyond ‘the period 
of prescription as prescribed by the 
Limitation Act I would have remanded 
the case. It seems to me that it is really 
due to legal advice that the plaint has 
been so drafted. The facts are there and 
it would not be right to allow the defend- 
ant further opportunity for ha has to 
meet the casa of long user made in the 
evidence ani indicated ia the plaint. -The 
ussr was ever since 1865 when this 
pathway was shown in a_ particular 
document to which the present de. 
fendant was a party and the finding -is 
that the user has continued ever sincs, 
Of course the Mansit was not very happy 
in his expression when he says that the 
oral evidence adduced by both the parties | 
furthers the view that there was such a 
psth and it never came into disuss, I 
asked Mr, Bose whether there is evidence 
to show on behalf of the plaintiffs that 
the pathway was being used for this . 
length of time, and he answered in the 
affirmative, 

It is not necessary in this view to con- 
sider the second question raised in this 
appeal as to whether the plaintiffs can 
succeed on the ground of easement of 
necessity as according to the findings of 
both courts there is not another though 
inconvenient way, 

The third ground taken is that there is 
no determination of the question of the 
width of the pathway. I think there is 
evidence to show that the width of the 
pathway was 6 feet aad the evidenca 
points to thie: that this has baen the width 
ever sincs 1866. The learned Judge 
has resiricted the pathway to its use 
as 8 footpath and to that extent the 


(2) (1900) 2 Ch, 138; 69 L. J. Ob, 437; 82 L. T, 65; 
48 W, R. 458, 
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decision of the Judge is in favour of the 
defendant, 

The appeal must be dismissed. Having 
regard to the observations which 1 have 
made that the plaint is not absolutely 
clear on the question of immemorial user 
it is just that the plaintifis will not have 
costs either of this court or of the lower 
Appellate Court. Subject to this slight 
alteration as to costs the appeal is dis- 
missed. 

N./A. Appeal dismissed. 


q 
SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Civil Suit No. 717 of 1928. 
October 12, 1932. 
Meuta, A, J. O. 
DOST MAHOMED AND OTHERS— 
PLAINTIFF3 
versus 
MAHOMED SHARIF anp CTHERS— 
DEFENDANTS, 

Partition Act (IV of 1898), ss, 2, 6—Repori of 
Commissioner recommending | sale—Notice—Requist- 
tion under s. 2,absence of—Sale, if canbe set aside 
Courts duty to fix reserved bidding—Minor's inter- 
est to be safeguarded—Solatium to auction-purchaser 
on setting aside sale. 

A sale held after notice to all parties in pur- 
suance ofa report of the Official Commissioner, 
should not be set aside for want ofa requisition 
under s. 2, Partition Act, if the sale is valid other- 


- wise. 


Tt. is incumbent on the court, whether moved in 
that behalf or not to fix a reserved bidding under 8. 
6 of the Act. Where minors are concerned, the non- 
observance of this statutory provision which results 
in the realization of an inadequate price is sufficient 
for the court torefuse to confirm the sale. If 
minors are interested in the property, the court 
should be jealous in safeguarding their interest. 

Tn setting aside anauction, the court may allow 
as an equitable measure, five per cent. of the pur- 
chase money as a solatium for auction-purchaser. 


an Murlimal Ghanshmdas, for the Plain- 
tiffs, 
Mr, Manghanmal Bhojraj, for the Defend- 


antes. ; 
Mr, Fatehchand Asudomal, for the Auc: 
tion-Purchasers. 


Judgment.—In this partition suit the 
Official Commissioner was appointed Re- 
ceiver to eell three properties, A sale 
was held on 10th September, 1932, One 


of the properties, viz, Survey No. 4-27, 


old Survey No. 18v, Sheet E-7 was knocked 
down tothe highest bidder Saleh Mahomed 
Rahmoodin for Rs. 7,125. With regard to 
the sale of the other two properties the 


ost waitottns 4, waHoMED enaprl. 
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parties to the suit have no objection to 
urge; but with regard to the sale of this 
particular property just described above, 
the parties have presented an application 
under s, 15], Civil Procedure Oode, praying 
thatthe Court should set it aside on the 
ground mainly that there was a sort of | 
syndicate of which presumably the auction- 
purchaser was & member which prevented 
other intending purchasers from bidding 
freely up to the full extent of their esti- 
mate of the value of the property. It is 
aleo urged on behalf ofthe applicants that 
subsequent to the sale impugned by them, 
higher cfiers have been pouring in, the 
last one being of Rs. 10,000 made by the 
contractor Haji Nazar Mahomed. It is also 
urged tha‘ some of the parties to this suit 
are minors and that in the interests of the 
minors the Court should not give its 
final sanction to the sale, the difference 
between the price actually realized end 
the offer now made being as much as 
about Rs. 3,000. On behalf of the auction- 
purchaeer it is stated that the auction 
was well advertised; all the people who came 
there to bid had perfect freedom; there 
was nothing like a syndicate; and that 
under there circumstances the sale ehould 
be confirmed. 

The Offcial Commiesioner by his report 
dated 19th September 1912, nine days 
after the auction sale, has upheld the 
contentions of the auction-purchaser, 
According to the Official Oommissioner 
there was nothing like a ring and there 
was no inhibition of any sort whateoaver. 
The bidders who were present gave their 


bids briskly; and before the final bid was 


accepted all the other bidders had been 
eeked if they were prepared tobid higher 
and on their refueal to go higher the sale 
was finally confirmed in the name of Saleh 
Mahomed Rahmoodin. Notice was issued 
to the auction-rurchacer; yet when the 
matter was taken up for hearing on a 
previous oc:asion Mr. Assudomal chal- 
lenged the right of Mr.Fatechand to appear 
on behalf of the auction-purchaser. It 
was decided by me that since a notice 
had been issued to the auction-purchaser 
and as the auction purchaser was likely 
to be affected by this application he might 
be heard. The matter was folly argued out 
today. On behalf of the auction: purchaser 
Mr. Feteckand has taken up the contention 
that the sale was held by or through the 
Court with the consent of the parties; and. 
that whatever the result of tke sale may 
be is therefore binding on them. On 
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behalf of thé paftiesto the suit, i. e, the 
plaintiffs and the defendants, Mr. Mang- 
hanmal maintains that the sale purported 
to be under the provisions of the Partition 
Act, but as there was no request by any of 
the share-holders as required by e. 2 of the 
Act the Oourt had no jurisdiction to direct 
the sale It is aleocontended that according 
to 8.6 of the Act every sale under s. 2 has 
to be subject to a reserved bidding and the 
amount of such bidding has to be fixed 
by the Court; but that as there was no 
such reserved bidding fixed by the Oourt 
the sale that has taken place is invalid and 
must be set aside particularly as four 
minors are interested in the property 
sold 

It appears tome that when the Official 
Oommissioner reported to the Court that 
the properiy could not be partitioned by 
metes and bounds and hence it was desirable 
in the interest of the parties concerned to 
sell the property, the Oourt gave its con» 
sent probably without reference to the 
provisions of the Partition Act. At the 
same time it cannot be said that the sale 
should be set aside for want of a requisition 
under s, 2 of tue Act, on the part of the 
share-holders; because on the report of the 
Oommissioner recommending a sale, notice 
was issued to all the parties and presumably 
with the consent of all the parties it was 
that the Oourt ordered the property should 
be sold by the Official Commissioner. Ib 
goes without saying nevertheless, that 
the sale being one which could be ordered 
under the provisions of the Partition Act it 
was incumbent upon the Oourt whether 
it was moved in that bshalf or not to fix 
a reserved bidding under s. 6 which un- 
fortunately it escaped the Court as wall 
asthe parties to see fixed before the gale 
was held. Now that isa provision intended 
to ensure a proper sale fora proper price. 
Since there are minors concerned it jg 
` the duty of the Oourt to see that no specific 
obligatory provision of the law remains 
unobserved; and if it remiins unobserved 
to sesat auy rate that no prejudice has 
been caused to the interest of the minors. 
There is no allegation that the persons who 
have come forward with higher bids after 
the saleare not serious or that they are 
morely put up with a view to have the sale 
set aside by hook or by crook. Assuming 
then that the subsequent higher bida are 
genuine it appears that the sale price of 
Rs. 7,000 is certainly inadequate, 

The question to be determined then ig, 
whether the Oourt 
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sale knowing that the prics realized is. 


inadequate. 
the property as I have said above, the 
Oourt should bs jealous in safeguarding 
their interest Oonsequently although 
I am not satisfied that the sale should be 
setasideon the ground 


inclined to think that the non-observance 


If minors are interested in. 


that there was - 
anything like a syndicate or any curtail- 
ment of the freedom of the biddere, I am - 


of a statutory provision which hae resulted . 


in the realization of an inadeqaate price is 
2 sufficient ground where minors are con- 
cerned, to refuse to confirm the sale. I 
therefore order that the sale of thia particu- 
lar property be set aside. With a 
reserved bid, for fixing which the 
parties may apply to the court in the ordi- 
nary course, the property may bə resold, 
I teke ittaat the request of the share- 
holders, which according to the Partition 
Act, must precede an order for sale, has 
already been there, inasmuch as when the 
sale was ordered the parties agreed to it, I, 
therefore, confirm the eale of the two other 
properties. The sole of this particular pro- 
perty knocked down to Saleh Mahoned 
Rahmoodin should be annulled anda new 
sale held as directed above. 

It is but equitable that if the sale to the 


auctioa-purchaser is set aside he should be. 


a 


compensated for the consequent loss and ` 


disappointment. Mr. Manghanmal on be- 
half of the parties has come forward with 
the offer to pay the auction-purchaser 5 
per cent, of the price for which the property 
was finally knocked down. Mr. Murlidhar 
also agrees so far as his clients are con- 
cerned. Even if the sale had taken place 
under the provisions of the Civil Procedure 
Oode according to O. XXI, r. 89, the utmost 
the court could ask would be a deposit of 
5 per cent of the sale price which can be 
madeover to the disappointed auction- 
purchaser Under the circumstances I con- 
sider that the offer made by the applicants 
is a fair one and I must direct the parties 
before the next sale isheld to pay 5 per 


cent, of Ra. 7,000 to the suction-purchaser . 


failing which the sale to the auction-pur- 
chaser will be liable to be confirmed, It 
is suggested on behalf of the parties that 


the sale-proceeds of the other two properties . 


are already with the Official Commissioner 
and the Official Oommissioner should be 
directed to pay the amount to the auction- 
purchaser ordered above, That suggestion 
is approved and the Official Commissioner 
is directed accordingly. 

The only question . remains to be con: 

‘ 
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sidered now is thé question of costs. It 
appears to me that the parties have sought 
recourse to the provisions of the Partition 
Act merely as a pretext to setting aside this 
particular sale which they knew was not 
likely to be set aside onthe grounds urged 
by them in their application. Since how- 
ever the plea taken involves a legal point, 
the parties did succeedin putting it for- 
ward at the hearing; butat the same time 
since they have failed to establish that there 
was anything like a syndicate which pre- 
vented free end untrammelled bidding the 
parties to the suit must bear the costs of 
his applicaticn. I order the applicants i. e., 
the. plaintifs and defendan's who have 
precented joint application unders, 151, 
Oivil Procedure Oode, to pay the auction- 
purchaser the costs of two days’ hesring. 
The parties to the application consent that 
the amount cf the costs awarded to the 
auction-purchaser should be Rs. 30, and 
that it may be paid by the Official Commis- 
sioner irom out of the funds in his hands, 
Order accordingly, 


N/A. Appeal allowed. 


PATNA HIGH COURT. 
Civil Revision Application No. 587 of 1931. 
August 26, 1932. 
Kurtwant Banay, J. 
DAMRI CHOUDHRY AND anoTHER 
PETITIONERS 


VETSUS 
NAJHUNI MIA AND OTHERS— 
OPPOSITE PARTIES, 

Provincial Small Cause Courts Act (IX of 1887), 
8. 25—Revision—Practice—Findings of fact opposed 
to evidence on record—Interference by High Court, 
propriety of—Hvidence—Account books of respectable 
firms— Duty of Court in making remarks, 

Although generally in an application under s. 25, 
Provincial Small Cause Oourts Act, the High Court 
will not generally interfere with findings of fact, 
where it isshown thatthe findings are such as 
could not have been arrived at onthe state of the 
evidence on the record, it isopen to the High Court 
to interfere in revision under s, 25. 


It is hardly proper to stigmatise the booksof a 
respectable firm as books which itis not difficult to 
fabricate without coming to a specific finding that 
the books produced were as a matter of fact fabri- 
cated and without giving reasons therefor, 


Application for revision against an order 
of the Munsif, First Oourt, Purulia, dated 
4th August, 1931, 
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Mr. K. K. Banerjee, for the Petitioner, 
Mr S. K. Roy, for the Opposite Party. 
Judgment.—tThis is an application 

under s. 25 of the Provincial Small Cause 

Oourts Act on behalf of the plaintiffs in 

the suit. The suit was for the recovery of 

a sum of money on the basis of a bahi khata 

account, 

The plaintiffs’ cass was that the defend- 
ants who are father and three sons, carried 
on business jointly with the plaintiffs and 
at the end of the year 1336 a sum of 
Rs. 3 5-0 was found due and that in 1337 in 
the monthof Pus articles were purchased by 
the defendants from the plaintiffs’ shop of 
the value of Rs. 18340. Tne total claim 
was for Rs. 18:-5-0 besides interest at 18 
per cent per annum. 

The defendants denied the plaintift’s 
claim. They alleged that they had got no 
firm known as Nathuni Mia Nabi Mian in 
which name the account in the plaintiffs’ 
book stood and that they did xot carry on 
any transaction with the plaintiffs. Their 
allegation in the written statement was 
that a false suit had been brought by the 
plaintiffs out of grudge 

At the trial Ramdeo Choudhary, one of 
the members of the plaintiffe’ firm, gave his 
evidence. Ha proved that the defendants 
have got a shop at Tulin and that the 
transaction between the plaintiffs’ firm and 
the defendants used to be entered in the 
books which were produced and proved to 
have been written by the witness himeelf; 
they were marked as Exts. | and 2. In his 
examination-ia-chief Ramdeo Ohowdhary 
stated that the suit had not been brought 
by the plaintiffs out of grudge In croes- 
examination he stated it was Nanki Mian, 
one of the defendants, who purchased the 
articles worth Rs. 183-40 and he named 
three personsas being present at the time, 
of whom Kam Chariter Ohowdhary was 
examined as plaintiffs’ witness No. 2. He 
also named the cartman who took the 
articles away fromhis shop. There was no 
cross examination on the point that the 
suit had been instituted oat of grudge, 
The second witness for the plaintiffs was 
Ram Ohariter Ohowdhary who has got a 
shop adjacent to the plaintiffs’ shop. Ha 
proved that the defendants have got a shop 
and used to cazry on karbar with the 
plaintiffs and he swore that in Pus lagt 
they tcok articles from the plaintiffs’ shop, 
In cross examination he stated that the 
defendants used to take articles from his 
shop also and that he went to the plaintiffs’ 
shop when Nanki was taking the articles 
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and that he took two eartloads of articles. 
The third witness examined by the plaint- 
iffs was one Barhamdeo Chowdhury who 
merely proved that the defendants joiatly 
carried on karbar with him,he himself it 
appears being 8 shop-keeper. 

On the side of the defendants Nanki Mian 
gave his evidence. He stated that his father 
resides at Patarbaid where he has got a 
shop: that the defendants Biltoo and Nabi 
resided at Tulin and that he (Nanki) himseit 
resides at Gola which is twenty miles off 
from Jhalda. He stated that he did not 
take articles worth Rs. 183 and odd in Pus 
last. He spoke about a quarrel between 
the plaintiff Ramdeo and the defendants 
Biltoo and Nabi regarding the sale of 
articles ina hat, In cross examination he 
stated that he was not present when the 
quarrel took place. Ram Kandu was the 
second witness for ihe defendants who 
merely stated that ihe defendants did not 
carry on any karbar jointly at Tulin. He 
was a day labourer and does not say 
how or what his source of information 
was. 

On this state of the evidence the learned 
Judge has found that the plaintifis have 
failed to- prove their claim. He observes 
that the oral evidence adduced by the 
plaintiffs is extremely uneatisfactcry. He 
disbelieved Ram Ohariter Choudhry merely 
on the ground that he being a shop keeper 
it waa hardly probable that ve remembered 
to have seen Nanki taking articles from 
the plaintiffs’ shop in Pus last year. As 
regards Barhamdeo Obhowdhery he dis- 
missed him with the cbservaticn that he 
does not suppcrt the plaintiffs’ case by 
saying that the defendants jointly carried 
on karbar with hir, the case of the defend- 
ants being that they did not carry ou 
business jointly. ‘Ihe Xlearced Judge 
dces not notice the evidence given 
by the plaintiff Ramdeo Ohowdhary at all. 
He dismissed tke plaintiffs’ acccunt bcoks 
with the observation that they by them- 
selves are not sufficient evidence to prove 
the plaintiffs’ claim. He then adds that it 
is not very difficult to fabricate such books 
at any time. The plaintifs appesr to bea 
respectable firm of merchants carrying on 
extensive business as sppears from the 
books filed, Absolutely no reasons have 
been given why the plaintifis should 
institute a false cece against the defendants. 
The learned Judge evidently does not 
believe the defendants’ story of a quarrel 
about the sale of articles in a certain hat 
because he does not notice this fact in his 
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judgment. Itis true that thé account books 
by themselves cannot prove the transaction 
as they are mere corroborative evidence; but 
the learned Judge does not say why he 
should disbelieve the plaintiff Ramdeo 
when he is corroborated by the entries in 
the books produced by him and absolutely 
no reason is given why any suspicion 
should attach to the books producel by 
him, Itis hardly proper to stigmaties the 
books of a raspectable fira as books .which 
itis not difficult to fabricate without com- 
ing to a specific finding that the books 
produced in this case were asa matter of 
fact fabricated and without giving reasons 
therefor. The learned Judge concludes his: 
judgment by saying that it is no probable 
that the plaintiffs delivered articles worth 
Rs, 183-4 0 to the defendant No.3 without 
any sort of security. Hə doss not refer to 
any evidence wherein transactions such as 
the one before us, securities ara taken 
generally by merchants when selling mer- 
chandise to retail dealers The judgment 
of the learned Judge therefore appears to 
me to be extremely unsatisfactory. It is 
true that in an application under s. 25 of 
the Provincial Small Oause Courts Act 
the High Oourt will not generally interfere 
with findings of facts, but where it is shown 
that the findings are such as could not 
have been arrived at upon the state of. 
the evidence on the record, itis open to 
this Court to interfere in revision under s. 
25. I have given in detail the substancs 


of the evidence in the case and on that -+` 


evidence I see no-justification for the learn- 
ed Judge dismissing the suit without 
considering the circumstances set out by 
me above, 

The decision.of the learned Judge there- 
fore cannot be maintained. It must there- 
fore be set asids and the case remanded 
for rehearing by another Small Cause Oourt ` 
Judge at the place. 

There will be no order for costs in this. 
court. 


N/A. Case remanded, 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 30 of 193). 
May 23, 1932, 
MUKERJL AND Bartiny, JJ. 

(Sri Sri) GOPAL SRIDHAR MAHADEB 

AND OTHERS — DEFENDANT3— Å PPELLANTS 

: tersus 
SASHI BHUSAN SARKAR AND otarrs 
— PLAINTIFFS —RE3PONDENTS, 

Contract—Specific performance—When can be 
granted—Specific Relief Act (I of 1877), s. 21(c)— 
Hindu Law—Contract on behalf of deity—If cap- 
able of specific performance—Analogy of minority 
of deities a pure fiction—Trusts Act (IT of 1882), s. 
4?—Duties of trustee, if can be delegated— Princi- 
pal and Agent—Implied authority of agent to 
contract—Nature of proof vrequired—Contract Act 
(IX of 1872), s. 287, 

If the essential terms of a contract are settled, 
the contract may well be regarded as complete and 
concluded and may beenforced or specifically per- 
formed, either as consisting of those terms only or 
together with such other terms and conditions as 
may be regarded as being usual in contracts of 
that description. [p. 467, col 1] 

The analogy of minority of ` deities is a pure 
fiction for which there is no authority in Hindu 
Law ‘and there is no principle on which on such 
analogy, a contract otherwise good and valid can 
be taken out of theclass of contracts of which 
specific performance may be granted under the law. 
[p. 469, col. 1.] 

A trustee or a shebait can appoint a sub-agent; 
but such appointment must only be as a means of 
carrying out his duties himself and not for the 
purpose of delegating those duties by means of such 
appointment. Bannerji v, Sitanath “Das (6), follow- 
ed, In re Speight, Speight v, Gaunt (9), Learoyd v. 
Whiteby (10) and In re Weall (11), referred to. Lp. 
469, col 2.] 

._ Where a person alleged that he hadan implied 
“authority to settle a lease on behalf of a shebait 
and the lower Court found that he was acting as 
if he were the real shebait : 

_ Held, that the finding was insufficient to prove 
implied authority andto succeed in his contention, 
he must prove that hehad been authorised to do 
some work of the class to which the present con- 
tract belonged, and that in the absence of such 
proofs, the authority could not beheld to be proy- 
ed to bind the principal. [ibid.] p 

Oivil Appsal against original decree 
of the First Olass Sub-Judge, Faridpore, 
dated the 22nd December, 1930. 

Messrs. Jogesh Chandra Ray, Amarendra 
Nath Boseand Nirmal Chandra Chakra- 
varti, for the Appellants, 

Messrs. Atul Chandra Guptz, Deb Lal 
Sen, Bhudhar Haldar and Biman Chanira 
Bose, for the Respondents, 

Mr. Surjya Kumar Aich, for tha Daputy 
Registrar. i 

dudgment.—This is an appeal from a 
decision of the Subordinate Judge, Firat 
Court, Faridpur, decreeing a suit for 
specific performance of a contract of lease. 
Defendants Nos. 1, 2 and 4 are the appel- 
lants, The case of the plaintifs, who were 
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eleven in number, was the following: 
Thera is ajalkar mehal which is the 


debutiar property of defendant No. l, a 
group of deities, of whom the shebait is 
defendant No.2 who is the mother of 
defendant No, 3, heronly son. The jalkar 
was under an tjara lease with defendant 
No. 4, for a period of four years anda half 
which was to expire in Chaitra 1336 
(=April 1929), On 16th Ashar 1335 (= 39th 
June 1£28) defendant No, 3 oa behalt of 
defendant No. 2 having announesd at 
Goalundo Ghat that on the expiry of the 
said lease the jalkar mehal would be again 
let out in ijara for aterm of five years, there 
was 8 verbal contract between him and the 
first four plaintiffs tothe effect that the 
said plaintiffs would be granted the said 
lease at an annual rent of Rs, 6,098; that 
they would pay defendant No. 2 Rs. 10,000 
as rent in advance, out of which Rs. 2,000 
was tobe credited againet the rent every 
year; that the remainder ofthe amount of 
rent would be paid in eight specified instal- 
ments every year; and that defendant No. 2 
would execute a rotta in favour of the said 
plaintifs before the puji of 1333 and the 
seid plaintiffs would also exacuts a kabuliat 
at the same time, In pursuance of the gaid 
contract the said plaintiffs paid Rs. 2,355 in 
several instalments up to 22nd Kartice 1335 
(=8th November 1928), 

On 24th Aswin 1335 (= 10th Ostober 1928) 
defendant No 3 seatto plaintiff No.4 a 
draft of the lease through an offizer of his 
and informed him that the documents would 
be executed after the puja was over. On 
14th Kartic 1335 (=31st October 1922) 
another officer was sent by defendant No. 3 
for purchasing the stamps and they were 
purchased on 16th Kartie 1335 (=2nd 
November 1928), the price therecf, Rs, 210, 
being paid by plaintiff No. 4 on the under- 
standing that it would be credited against 
the ijara rent. Defendant No. 3 put off the 
execution of the document on one pretext or 
snother and ultimately gave out in Aswin 
1336 (=September 192?) that his mother, 
defendant No. 2, would not grant the lease, 
The plaintiff's case was that 

“defendant No, 3 was performing all acts of manages 
ment, such as looking after, preservation and settles 
ment, etc, of the said debuttar and other pro- 
perties,” 
and 


“asa matter of fact defendant No. 3 was the author. 
ized agent of defendant No. 2. 


Their case further was that defendant 
No. 4, with full knowledge of the aforesaid 
contract and of the receipt of money. there: 
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under got a fresh lease of thecaid jalkar 
executed in his favour by defendant No.2, 
and that in fectit wae he wko kad induced 
deferdants No#.2 and 3 to bresk the 
aforesaid ccntract. Various cefences were 
teken, Defendant No. 4 alleged inter alia 
that he wes a bona fide transferee for 
valuable consideration. Defendant No.3 
pleaded that there was no concluded ccn- 
tract with the eleven plaintifis but only a 
propceal cn the part of the first four plaint- 
iffs to teke a lesse from defendant No. 2 
through him, they having asked him to 
recommend to herthe granting of lease 
upon the terms alleged and having pro- 
posed to psy him Re. 1,C00 snd having 
sgreed to pay the advancerent of Re. 1u,0C0 
before the puja of 1338(=192b); that the 
said plaintiffs deposited scme mcney but 
failed to pay up the entire sum of Re, 10,0C0 
before the puja of 13:5 (=1928); that in 
Pous 1335 (=December 1928) the said 
plaintifs asked for extension of time but 
he refused and asked them to take back the 
deposit, and in the seme month defendant 
No. 2, on coming to know of the matter 
rebuked defendant No. 3 for making 
negotiations with the plaintiffs for the lease 
and asked him to return the money; and 
that the draft of the potta filed by the 
Plaintiffs was not genuine. 

Defendants Noe. 1 and 2 took the defence 
that defendant No.3 was not an authorized 
agent for making sucha contract; that she 
had no knowledge of the contracton the 
deposit; that when she cameto know that 
such proposal and negotiations had been 
made she at once turned them down; that 
the plaintifis were tenants and ijaradars 
under the zamindars of Teota with whom 
she had litigation and who had a jalkar 
adjacent to this one and so the proposed 
lease would be undesirable; that defendant 
No. 4 had connection with the estate for a 
long time before, and his father, an old 
officer of the estate, held this jalkar in 
ijara trom long before, aná he himself was 
the <jaradar for ihe period that was runn- 
ing; and that on lèth Sravan 1336 (|| 8rd 
August 192%) the lesse was granted to him 
by aefendant No. 2 for five years (from 1337 
to 1841) on receipt of an advance rentof 
Rs, 12,000 and at a yearly rent of Re. 7,000 
out of which the said advance was to be 
deducted in instalments. The Subordinate 
Juage decreed the suit in part, He ordered 
specific performance of the contract of lease 
as embodied in the draft in favour of pleint- 
ifs Nos. 1 to 4 and khas possession of the 
jalkarto be delivered to them on their 
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paying the balance of the advance rent 
1. e, Re. 7,435, He dismissed the suit in co 
far as it was of the plaintiffs other then 
Noe, Lto4. (Their Lordships held that the 
cage was to be decided on the footing that 
defendant No.3 was to be regarded as 
agent of defendant No.2 and continued), 
The two questions that have to be primarily 
considered are: first was, there a concluded 
contract which can be enforced; and second, 
if so, had defendant No. 3 authority to enter 
intoit on behalf of defendant No.2. To 
take the first question first. Upon 
the evidence which the plaintiffs have ad- 
duced there can be no reasonable doubt 
that there was a contract as alleged on 
their behalf. That the terms were proposed 
and agreed upon as between plaintiffs Nos, 1 
to4and defendant No, 3 was also admitted 
on behalf of the latter except that it waa alleg- 
ed on his behalf thatthe understanding was 
that he would be paid Rs. 1,000 and would 
recommend to defendant No, 1 the granting 
of the proposed lease. Defendant No. 3 did 
not depcse nor was any evidence adduced 
to support his version of the transaction. 
We think the Subordinate Judge was right 
in holding that defendant No. 3 deliberately 
omitied to put himeelf forward and we 
think that even though hewas ill he 
could have given his deposition on com- 
mission if only he was not unwilling to 
face the trial, The points, upon which 
reliance was placed for the purpose of 
establishing that there was no complete - 
contract but only a proposal depending 
onthe acceptance of defendant No. 2 on the 
recommendation of defendant No. 3,are’that 
the receipts for the moneys paid show 
that the moneys were to be held in deposit, 
that the terms of the alleged contract were 
not put into writing at the time, that as has 
been deposed to by plaintif- No. 1, 
when the latter suggested to de- 
fendant No. 3 that they should 
be put down in writing, defendant No, 3 
replied that he would send a draft potta. 
which would be enough, that even so late 
ason 3let October 1928 (Ez. 2 (d)] defends 
ant No. 3 was inquiring as regards the 
names of the persons in whose favour the 
lease had to be executed, and further that 
the draft itself contained many new terma 
and conditions which were admittedly not 
thought of by the parties at the time of 
the said contract, 

In our opinion these facts donot ne- 
cessarily show there was no completed cons 
tract. It is quite true that the contract 
that can be enforced is the original: cone 
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tract and not the contract embodied in 
the draft; and in this respect the Subordi- 
nate Judge's judgment can only be upheld 
-on the footing that the plaintifis raised 
no objection to take the lease in that 
form, But we are unable to hold that 
merely because the moneys received were 
allowed to remain in deposit in anticipa- 
tion of the due execution and exchange of 
documents between the parties or that the 
details were left to ba settled in fature when 
the draft would be tendered, or that the 
names of the actual parties in whose favour 
the lease would bs exacuted were not 
known to defendant No. 3, the contract, the 
essential terms of ‘which had been agreed 
upon, is to-be regarded as being incomplete 
soasto be incapable of specifo perfor- 
‘mance or unfit to be enforced. If the 
es3ential terms of a contract are settled, 
the contract may well ba regarded as com- 
pleteand concluded and may be enforced 
or specifically psrformed, eithar as cən- 
sisting of those terms only or together with 
such other terms and conditions as may be 
regarded as being usual in contracts of that 
description, Judged by this test, the 
terms contained in the draft Ex, 3 may 
not satisfy its raquirements: But the 
plaintiffs not having raised any objection 
and on the other hand being willing to 
have the lessein that form, it is not open 
to the appellants to contend that there 
was no complete or concluded contract on 
16th Ashar 1335 (30th June 128) to the 
extent that the terms, which are all the 
essential terms ofa contract of this descrip- 
tion, were settled batween the parties. In 
the result we hold that there was a complete 
and concluded contract between the parties 
as alleged on behalfof the plaintiffs. We 
are also of opinion that: the plaintiffs’ vər- 
sion of the subsequent events, except as 
regards a few mattera which however ara 
ofno real consequences, is true in the 
main, We think thatthe plaintiffs’ account 
of the deposits and payments thet were 
made, of the sending of the draft potta by 
defendant No.3 to them, of the purchase 
of the stamp paper for the documsants and 
of the subsequent rafusal of defendant No. 3 
to have the leaseexesuted has bean satis- 
factorily proved. 

Of the pointson which we fesl doubtful 
about the trath of the plaintiffs’ story, 
8 few require to bə mentioned in view 
of the defence taken, namely that tha 
plaintiffs themselves abandoned the con- 
tract Or at any rate failed to perform their 
part of it, (Their Lordships’ then “dealt 
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with these matters, and concluded that it 
was not established that the plaintiffs had 
abandoned the contract or were in default.) 
The s3cond question isthe question of 
authority. It is admitted that there was 
no express authority from defendant No, 2 
in favour of defendant No.3. An implied 
authority in his favour however has been 
sought to be established. Dafendant No. 2, 
in her anxiety torepudiate ths contract, 
has, its3ems, endeavoured to put her case 
toohigh in herown evidences, and conse- 
quently her own evidercs ia this respect 
cannot bs trusted, Equally unconvincing 
is the evidence of her witnesses who 
hava endeavoured to make oat that defend- 
aut No, 3 took no part whatever in the 
affairs of the estate. The evidence which 
has been addused on behalf of the plaintiff 
sufficiently establishes that defendant No. 2 
trusted defendant No. 3 andit was the 
latter who really did the works necessary 
tobe done for the management of tha 
estate, He wa3 her only son, and howaver 
wayward he may have been, she doas not 
appear tə have withdrawa her confidences 
from him or excluded him from conducts 
ing the affairs of the estate, It is quite 
possible that in matters relating tə the 
management of the estate it was his voics 
that used to carry weight, that the offiaers 
of the estate would look upon him a3 their 
master and carry out his bidding and that 
the lady herself did not in fac; interfere 
with his doings. Notwithstanding all this 
it will still be necessary to find,in order 
to bind defendant No. 2 by any act of de~ 
fondant No, 3 that the latter had authority 
not necessarily express, but such as may 
be implied by the facts and circumstances 
of thecase. The term “agency” is very 
wide in its import. In Blackburn Low & 


Co. v. Vigors (1) Lord Halsbary ob- 
served; 
“I cannot but think that the somewhat vague 


use of the word ‘agent’ leads to confusion. Some 
agents so far represent the principal that in all res. 
pects their acts and intentions and their knowledge 
may truly. be said to be the acts intentions and 
knowledge of the principal, Other agents may have 
so limited and narrow an authority both in fact and 
in the common understanding of their form of em- 
ployment that it would be quite inaccurate to say 
that such an agent’s knowledge or intentions ara 
the knowledge and intentions of their principal; and 
whether his acts are the acts of the princi- 
pal depends upon the specific authority he has res 
ceived.” 

In the cass of Bombay Burma Trading 


Corporation Ltd. v, Mirza Mahmedally (2) 
(1) (1887) 12 A. O. 531, 


(2) 4 0,116; 51. A. 130; 3 Sar. 823; 3 Suther 5255 | 
2 Ind, Jur, 501 (P, 0.) i 
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their Lordships of the Judicial Committee 
Yeferred to an _ earlier decision of 
he Board in Mackay v, Commercial Bank 
of -New Brunswick (3) in which the rule 
was laid down asto the principles which 
regulate the liability of a master for the 
acts cfan egent done without his exprees 
authority but still within the scope of the 
authority of the agent. Their Lordships 
also quoted with approval the observation 
of Willes, J., in Barwick v, English 
Joint Stock Bank (4) as containing as clear 
an exposition of the law upon this sub- 
ject as is anywhere to be found. They are 
as follows: 
| “With respect to the question whether a principal 
16 answerablefor the actof his agent in the course 
of his master’s business and for his master’s benefit, 
no sensible distinction can be drawn between the 
case of fraud and in the case ofany other wrong. 
The general rule is thatthe master is answerable for 
every such wrong of the servant, or agent asis com- 
mitted inthecourse of the service and for the 
master’s benefit .,..Inall these cases it may be 
said,asit wassaid there, that the master had not 
authorized the act. It is true he hasnot authorized 
the particular act, but he has put the agent in 
his place to do that classof acts, and he must be 
answerable forthe manner in which the agent 
has conducted himself in doing ihe business 
which it was the act of his master to place him in,” 


For instance where an agent under his 
power of attorney possessed implied autho- 
rity to raise money by loan for the purpo3e 
of carrying on the business affairs entrusted 
tojhim which authority under circumstances 
of emergency must be deemed to include 
a power to borrow. on exceptional terms 
outside the ordinary course of business, 
it was held that the lender was not bound 
to inquire whether the emergency had 
arisen or not, but that he was entitled to 
recover from the principal ifhe lent to 
the agent bona fide and without notice 
that ‘the agent was exceeding his mandate: 
Montaignac v. Shitta (5). So also where 
an agent in ‘contracting on behalf of his 
principal has acted within the terms of 
a written authority given to him by his 
principal, but the existence of which was 
not known to the other party to thecon- 
tract, that principal cannot, ifthe other 
party has acted bona fide, repudiate lia- 
bility on the contract on the ground that 
the agent, in making it, acted in his own 
interests and those of the principal: 


Hambro v. Burnand (6). That if the 

(8) (1874) 5 P. O. 394; 431L.J.” P. ©.31;30L. Ty 
180; 22 W. R. 473 

(4) (1868) 
461; 15 W. R. 87 

(5) (1890) 15 A. O. 357. 

Oe te 2 K. B. 10;73 L J. K B. 669; 90L, 
ae 03; 52 W.R 583; 9 Oom, Cas, 261; 20 T, L, R, 
- t 
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ect of the agent falls within the class of 
acts delegated to him, the mere fact that 
the interest at stake is considerable or 
extraordinary, would not make any difference 
appears sufficiently from the decision in 
In re Drabble Bros, (7), Bearing these 
observations in mind wehave to examine 
the materials which have a bearing on this 
questions, (After discussing the evidence 
adduced for the plaintiff, their Lordships 
proceeded.) The Subordinate Judge upon 
the above evidence has come to the con- 
clusion that defendant No. 3 had been 
acting as if he was the malik or the shebait 
and that it shows that he and not defend- 
snt No. 2 was the real shebait of the deities, 
defendant No.1, We are of opinion that 
all this evidence, giving to it the fullest 
weight, would not go anywhere near what 
has to be proved inthis case to enable the 
plsintifis to succeed. Moreover, this find- 
ing of the Subordinate Judge, even 
if correct, would not, in our opinion, 
sufficiently support his decision. What 
hes to be found in this connection 
is that defendant No. 3had implied authori- 
ty to enter into a contract of the present 
nature, and for that it would be necessary 
to find thet he had been authorized by 
defendant No, 2 to dosome work of this 
class to which the contract belongs. . 
Of course if an authority to settle this 
jalkar could be inferred from the facts and 
circumstances, it would have been more 
than enough; or ifit could be established 
that he had authority generslly to make 
all settlements, that also would have been 
sufficient; or if the settlement of this jalkar 
was necessary in order to doan act which 
defendant No.3 was authorized to do, that 
also would have sufficed. But in our 
opinion no such thing. can be held to have 
been established in the present case. It 
may be that defendant No.-2 ordinarily 
left the affairs of the estate in the hands of 
defendant No. 3 and so long as she did 
not interfere everything went on all right. 
But it has not been proved that she ever 
granted him any power or authority to 
enter into a contract of this kind or class 
on her behalf. Some evidence has been 
given by the plaintifis as witnesses in 
this case to show the nature of work which 
they had seen defendant No. 3doin con- 
nection with the estate. That toois very 
general evidence and falls far short of 
establishing a liability on the part of a 
principal on the ground that his words or 


(7) (1930) 2 Oh, 211; 99 L.J. Oh. 345; (1980) B 


& O, B,.758; 143 L, T, 337; 74.8, J, 464, 
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Conduct induced third parties to balisva 
that the acts of the agent were within the 
scope of the agents authority, on the 
principle underlying s. 239, Contract Act, 
It may also bə pointed out here that the 
plaintiffs have not rested their claim on 
any such estoppel. Defendant No. 2 has 
not produced the jama kharrach of the 
estate for the year 1335. We are not 
satisfied that the explanation given for its 
non-production is true. Itis possible that 
if produced the jama kharrach would have 
shown that the moneys received under the 
contract were credited init. But this fact, 
even ifit be assumed to be proved, would 
notin our opinion carry the case any far. 
In'our judgment, the plaintiffs have failed 
to prove any facts or circumstances which 
would justify us in holding that defend- 
ant No, 2 was bound by the contract which 
defendant No. 3 had made. What we have 
just said is sufficient for the disposal of 
this appeal, But some of the other con- 
clusions of the Subordinate Judga have 


also been either challenged or sought to ba: 


supported before us and s0 we propose to 
express our opinion on them though quite 
briefly. (Their Lordsihps agreed with the 
lower Court on this point and held that the 
contract was not injurious to the defaulter 
and that defendant No. 4 had knowledge of 
the contract when he took the lease and con- 
tinued.) It has been argued that the deities 
are perpetual minors and so no contract 
made on their behalf should be specifically 
enforced. The analogy of minority of 
deities, in our judgment, is a pure fiction 
for which no authority is to be found ia 
Hindu Law itself and we can concsive of 
no principle on which on such analogy a 
contract, otherwise good and valid, can be 
taken out of the class of coatracts of which 
specific performance may be granted under 
the law. ; 

It has also been contended that even if 
defendaat No. 2 had authorized defendant 
No. 3 to enter into the contract, such 
authority should not be upheld and so 
specific performance should be refused, 
onthe principle laid down by the Judi- 
cial Committee in the case of Bannerji v. 
Sitanath Das (8), In that cass it was 
held that neither a trustee nora person in 
a representative capacity can delegate his 
authority; consequently a lease is invalid 
if it is granted by a person as attorney for 

(8) 66 Ind. Cas, 140; A. I. R.1922 P. O. 209; 49 
I. A. 46; 49 O. -325; (1922) M. W.N. 98; 260, W. 
N.: 236; 30 M. L. T. 182; 20 A. .L. J, 294515 L. W. 
452; 350.L J. 329; %7: Bom. L, R. 565; 42 M.L, J, 
403 (P. O. 
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one who is either a trastes or manager of 
the property leased and who did not nego- 
tiate or consider the leass or know of it un- 
til after its execution; this is s> whether 
the executant acted under a general power 
of attorney or under a power specially re- 
lating to the management of the property. 
Their Lordships observed: 

“Their Lordships therefore have considered what 
the position would be supposing such document had, 
in fact, been proved and had been shown to be a 
special power purporting to authorize dealings with 
the trust estate, and they are of opinion that in that 
event it could not have availed the defendants. The 
reason for this is plain. In whatever capacity Pratap 
held the land in question the capacity must have been 
@ representative one. It was said that he was not 
in the strictest language a trustee; but be it so, his 
position was nonetheless a representative one, and 
it being plain that he never negotiated nor knew of 
the lease until after it was executed, if what was done, 
was done by virtue of a power of attorney it could only 
have been done because the power had delegated the 
representative authority that he possessed to a third 
party. The duties of Pratap, however they may be 
defined, were in their nature fiduciary, and fiduciary 
duties cannot be the subject of delegation, If, there- 
fore, the document had been before their Lordships, 
it would have been impossible to have supported the 
contention that it conferred the power to negotiate and 
execute the document upon which the whole of the 
defendant's case rests." : 

In the presənt case the plaintiffs case 
rests wholly on the foundation that defend- 
ant No, 3 had authority to conclude the 
contract for the lease, without any referenca 
to defendant No. 2 and that forthe com- 
pletion or the conclusion of the -contract 
no knowledge or consent of defendant No, 2 
was necessary. Immediately as it is con- 
ceded that her sanction was necessary, the 
contract would lose its charaster asa final 
agreement fit for specific performance, It 
is open to a trustee ora shebait to appoint 
esub-agent, but such appointment must 
only be asa means of carrying out his own 
duties himself and not for the purposa of 
delegating those duties by means of such 
appointment, As Bowen, L J. obsarved in 
In re Speight, Speight v. Gaunt (9) at page, 
7634: 

“The proposition that as trustees or agents they 
cannot delegate means this simply: that a man em- 
ployed to do a thing himself has not the right to get 
somebody else to do it, but when he is employed to: 
get it done through others, he may do so.” 

In Learoyd v. Whiteby (10) Lord Watson 
observed ; 

“Whilst trustees cannot delegate the execution of 
the trust they may, as has been held by this House in 
Inre Speight, Speight v.Gaunt (9), avail themselves of 
the services of others wherever such employment is 
according to the usual course of business.” 

(9) (1883) 22 Oh. D. 727, 

(10) (1887) 12 A. O. 727; 57 L. J. Oh. 390; 58 L. T. 
93; 36 W. R. 721. 

*Page of (1883) 22 Oh. D.—[Ed,] 
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The principle has been explained by 
Kekewich, J.,in In re Weall (11) in these 
worde: 

“A trustee is bound to exercise discretion inthe 
choice of his agents, but so long as he selects persons 

roperly qualified he cannot be made responsible 
for their intelligenceor their honesty He doesnot 
in any sense guarantee the performance of their dut- 
jes, It doesnot however follow that he can entrust 
bis agents with any duties which they are willing 
to undertake, or pay them or agree to pay them any 
remuneration which they see fit to demand. The 
trustee must consider these matters for himself, and 
the court would be disposed to support any conclusion. 
at which he arrives, however erroneous, provided it 
is his conclusion, that is, the outcome of such con- 
sideration as might reasonably be expected to be given 
to a like matter bya man of ordinary prudence, guid- 
ed by suchrules and arguments as generally guide 
such a man in his own affairs.” 


Is cannot be denied that the granting 
of a lease of this character was a matter 
with regard to which defendant No. 2 as 
shebait wes bound to exercise her judgment, 
and when it is found that defendant No, 3 
under a supposed authority which must have 
purported to delegate that exercise of 
judgment to him made the contract, and 
when defendant No, 2 repudiates the con- 
tract at the earliest opportunity available 
to her, it is impossible to uphold this dele- 
gation, which is 8 gocd deal more than the 
mere employment of a machinery for carry- 
ing out the duties which attach to defend- 
ant No. 2 in the fiduciary character she oc. 
cupies, itis impossible to hold that specific 
performance should be granted in respect 
ofit. The result is that in our judgment 
the plaintiffs’ claim for specific perform- 
ance must fail. But we seeno reason why 
plaintifis Nos. 1 to 4 shculd not get a decree 
in terms of prayer cha of the plaint. The 
decree of the court below therafore should 
beset geide, and in lieuofit a decree should 
be passed in favour of the plaintiffa and 
against the heirs of defendant No. 3fora 
sum of Rs, 2,565, carrying interest at 12 
per cent, per annum from lat October, 1925 
up to the date of realization, The said 
plaintiffs will also get their costs from those 
heirs in respect cf the suit and of this ap- 
peal, hearing-fee in the appeal being assess- 
edet 15 gold mohurs, The decree will be 
realized from the assets of defendant No. 3 
in the handsofthe said heirs, All other 
parties will bear their own costs in this 
litigation, The cross-objection has not 
been pressed and it is dismissed, but 
with no order as to costs. 


N,/A, _. Order accordingly. 
(11) (1889) 42 Oh. D, {674; 58jL, J, Oh, 713; 617 L. 
T., 238; 87 W. R, 779, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Civil Revision Application No. 121 of 1929. 
-July 15, 1932. 
Furruse, J. O., AND RUPOSAND, 


A. J. O. 
NARUMAL HIRAOHAND—AFPLIOANT 


versus 
F.O. NANUMAL BENARSIDAS— Oprosita 
Party. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 96— 
Goods sold to one person entered by mistake in an- 
other's name—Refusal to pay—Presentation of demand 
tothe other—Suit for recovery of amount—Art. 52, 
applicability of, 

Where a person, who was dealing in business with 
two brothers doing business independently, sold and 
despatched to one of them certain goods at his 
request, but entered the debit by mistake in the 
name of the other, and on refusal by the latter to 
pay, the mistake was discovered and the dealer 
presented a demand to the former and filed a suit 
for recovery of the price of the goods: 

Held, that the suit was really one for price of 
goods sold and delivered and hence was governed 
by Art. 52 and not by Art. 96, Limitation Act. 
Mathura Nath Kundu v. O. Sted (1), and Tofa Lal 
Das v. Syed Moinuddin Mirza (2), distinguished, 

Mr. Dingomal Narainsing, for the Appli- 
cant, y 
ir. Asudomal Rewachand, for the 
Opposite Party. 

Ferrers, J. C.—This is a revision ap- 
plication from a decree passed by the 
ləsrned Judge of the Oourt of Small 
Causes, The facts are these: In Hyderabad 
there are two brothers whose names are 
Narumal and Navalmal, Each of them 
did business independently of the other, 
Each of them was a customer of the 
plaintiff who resides in Karachi, On 7th 
July, 1924, the plaintiff sold and despatch- 
ed to. Narumal at his request goods of 
the value of Rs. 51€-11-6. By a mistake 
of some clerk in the plaintiff's employ- 
ment, this debit was wrongly entered in 
the account of the other brother Navalmal, 
Owing to this mistake it happened that 
when the account between the plaintiff and 
Narumal was mede up, this sum of 
Rs, 516 odd was omitted. When some- 
time afterwardg a man of the plaintiff 
went to Hyderabad to settle accounts with 
the other brother Navalmal, the sum of 
Rs, 516 odd which ought to have been 
demanded from Narumal was now demand- 
ed of Navalmal. Navalmal rejected 
the demand. The plaintiffs scrutinized his 
ledgers a second time and the mistake 
was discovered, The claim upon Navalmal 
was abandoned, and the pleintiff presented 
instead a demand to the other brother 
Narumal. Narumal relying upon the set- 
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tlement of his account refused to re-open 
the transaction, A suit was, therefore, 
instituted. 

The plaintiff makes the allegation that 
on 7th July, 1924, he sold and despatched 
goods to the defendant. Upon this cause 
of action he demands payment of the 
value of the goods with interest and costs. 
The reply of the defendant was that the 
claim in suit is time-barred and the suit 
should be dismissed with costs. In our 
opinion, this cass is very simple. The 
claim which the plaintiff put forward was 
a claim for the price of goods sold and 
delivered. The defendant relied upon 
limitation, There is no doubt that the 
period limited by Art. 52, Limitation Act, 
had run out; but the plaintiff sought to 
bring his suit under Art. 96, Limitation 
Act. This article provides for relief on 
the ground of mistake, Thelearned Judge 
has held that this article is applicable 
to this case. The cases upon which he 
relies are Mathura Nath Kundu v., O. Sted 
(I) aud Tofa Lal Das v, Syed Moinuddin 
Mirza (2), Esch of these was a suit by 
a tenant to recover from his landlord a 
sum of money paid in excess, In each 
of these cases limitation was calculated 
under Art. 96, Limitation Act. But this 
is a very different case from that with 
which we are at present concerned. In 
those cases the plaintiff said: “I have 
paid my money because I fell intoa mis- 
take.” In the present case, the plaintiff 
does not say: “I sold my goods because 
I fell into a mistake.” His cause of ac- 
tion is quite clear. It is the cause of 
action contemplated and provided for by 
Art, 52, Limitation Act, What the plaint- 
iff really seeks to doisto claim an exemp- 
tion from the operation of that article; 
but the limitation clearly provides that 
every suit instituted after the period of 
limitation prescribed therefor by Sch. 1 
shall be dismissed subject only to the 
provisions contained in ss. 4 to 25. Now 
the article on which the plaintif relies 
is not one of es 4 to 25. It cannot be 
utilized to extend the time allotted to a 
claim of this kind by ‘the appropriate 
article, We are of opinion that the cases 
as put by the learned Judge do not sup- 
port the conclusion to which he has come. 
In our opinion the suit must be dismissed 
and the decree against the defendant 
rescinded with costs. 

(1) 12 Gal. 533. 


(2) 93 Ind. Cas. 129; A. I, R. 1925 Pat. 765; 4 Pat. 
448; (1925) Pat, 345; 7 P. L. T, 431, 
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Rupchand, A. J. C.—As at present 
advised I am of opinion that Art. 6, 
Limitation Act, applies only to suits for 
recovery of money or property parted with 
in consequence of a mistake of the plaint- 
iff. In such a case the plaintiff's cause 
of action is for equitable relief and is 
founded upon misteke. Were it not for 
such mistake the plaintif? would never 
have parted with money or property as 
the case may be. But where a plaintiff: 
sues for value of goods supplied by him 
in the ordinary course of business, Art, 
52 applies and itis hardly open for him 
to urge that as he was prevented by his 
own mistake from suing within the time 
allowed by tha’ article, the time should 
ron from the date of the discovery by 
him of his own mistake. To permit this- 
would bein effect to permit him to claim 
an exemption which does not fall within 
the purview of as, 4 to 25 of the Act.. 
This cannot be done in view of the 
mandatory provisions of s. 3 of the Act, 


which reads as follows: | 

“Subject to the provisions contained in as. 4 to 
25 (inclusive), every suit instituted, appeal preferred, , 
and application made, after the period of limita- 
tion prescribed therefor by Sch, I shall be dismis- 
sed, although limitation has not been set up as a. 


defence.” 
Ia this case, the plaint shows that the 


plaintiff forwarded certain goods of the 
value of Rs. 516-11-3 to the address of 
the defendant and in compliance with 
his order, but through a mistake his clerk 
debited the amount to the defendant's 
brother who was also his constituent. 
The plaint was filed in 1929, about five 
years after the date of the accrual of the 
cause of action, and two years after it 
had got statute-barred, The plaintiff could 
not avoid the plea of limitation by the 
simple process of setting up his own 
mistake and urging (assuming that it is 
true) that he discovered his mistake only 
about five months before suit. Had he 
basen vigilant he could have discovered 
his mistake much earlier. or these © 
reasons I concur with the learned Judicial 
Commissioner that this suit shouldbe dis- 
missed as statute-barred with costs through- 


out. 


Nfa. Suit dismissed, ; 
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CALCUTTA HIGH COURT. 
Oivil Appeal No. 118 of 1931. 
August 4, 1932. 
RangIn, O J., AND C.C. Guosg, J. 
GOURI KINKAR BHAKAT— APPELLANT 
TETSUS 
Miesre, RADHA KISSEN COTTON 
k MILLS— REBPONDENTS, 

Workmen's Compensation Act (VIII of 1923)— 
‘Arising out of employment’, meaning of—Applica- 
tion under the Act—Judgment gof Commissioner, 
contents of—Appeal to High Court—Power to con- 
sider questions of fact and of law. 

The expression ‘arising out of the employment’, 
applies to the employment as such to its nature, 
its conditions, its obligations and its incidents and 
if by reason of any of these the workman ia brought 
within the zone of special danger and so injured or 
killed, the broad words of the statute, ‘arising out 
of the employment’ apply. Simpson v. Sinclair 1), 
relied on, Plumb v. Cobden Flour Mills Co. (2) and 
Barnes v. Nunnery Colliery Co. (3), referred to. 

In an application under the Workmen's Com- 
pensation Act, the Commissioner should state his 
findings as to what the applicant's employment or 
duties were and state hig finding as to how the 
accident happened. 

In dealing with an appeal under the Workmen's 
Oompensation Act, if a substantial question of law 
arises, the High Court is entitled to consider the 
case as a whole on points of fact as well ason 
points of law, 


- Appeal against original order of the 
Commiesioner, Workmen’s Oompenestion, 
Bengal, dated the 2166 November 1930, 

Mr. Rabindra Nath Chaudhuri, for the 
Appellant. . 

Mr, Jatindra Mohan Ghose, for the Res- 
pondent. 

Rankin, C. 3.—This is a workman's 
appeal against a decision of the Commis- 
sioner under the Workmen's QOom pensa- 
tion Act rejecting a claim to compensation 
made on the grotnd that the applicant 
sustained aninjury on lYth March 1930 
while working in the spinning depart- 
ment of a cotton mill. The applicant's 
case is that he was a piecer, that his duty 
was to tie broken ends cf cotton threade, 
that whilehe was standing by the. machine 
and puttinga bobbin on ‘a spindle the 
bottom of his dhoti got caught between two 
rollers which were undérneath the table of 
the machine and he gays that the bottom 
of his dhoti having been caught between 
the two yolleis was pulled in, that he put 
out his hand to try to pull it out 
and that in that way his hand got 
crushed. It seems that asa result of the 
injury his arms had to be amputated an 
inch or two below the shoulder. The em- 
ployers make the case thatit was quite 
impossible fora person standing by the 
machine and either putting a bobbin on a 
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spindle or doing his proper work as a piec- 
er to gethis dhott caught between the two 
rollers in the manner alleged, It is farth- 
er said that at thetime of the accident the 
applicant said both to the doctor and to 
the manager that he had got his arm crush- 
ed in adifferent way altogether, namely, 
that he was trying to remove a torn spindle 
banding from the tin rollers while they 
were in motion. If wasno partof the 
applicant's duty to interefere with the tin 
rollers. Itis not contended that it was 
any part of his duty to take out any torn 
spindle banding from the tin rollers. The. 
tin rollers were underneath the table alto- 
gether and the underneath part of the 
table was fenced offin the manner which 
has been described so that it’would be 
necessary, to get one’s hand into the tin 
rollers to stoop down and reach out under 
neath the table, 

The learned Oommiesioner had several 
witnesses called before him for the appli- 
cant. There is the applicant’s own evidence 
asto his dhoti being caught by a roller. 
There were fellow workers with him who 
came and said that they saw his dhoti 
caught in the roller. But some of the cor- 
roborative witnesses appear to have been 
ofa very poor quality and some of them 
also do not profess to have seen the actual 
commencement ofthe accident. Against 
that there was the evidence of the doctor 
and the evidence of the manager, and the 
learned Commissioner on two occasions 
examined the machine very carefully for 
He has come to the conclusion— 
and from his description of the machine 
it is evidently very clear—that tha story 
thatthe dhoti got caught between the 
rollers when he was standing by the mach- 
ine attending to his duties is entirely im- 
possible and must be disbelieved altogether 
it not being possible for the dhoti to have 
got caughtin that way. That isa finding 
of fact based upon his own examination 
of the machine, but it can be seen by this 
court to be very well baeed indeed by 
reason of the description of the machine 
given bythe Commissioner. That being go 
the Commicsioner-says : 


“I do not believe that the accident happened 
through the applicant's dhoti being drawn into ‘the 
machine, His case that it arose out ofhis employ- 


ment is based upon this andI see no other way in 
which it could havearisen out of his employment, 
though it might very easily have happened as 
stated by the opposite party.” $ 
Now, one way to deal with a casa of this 
character would be for the learned Oom- 
missioner to state his findings as to what 
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hè applicant's employment ór duties were—~ 
what he was engaged todo; and then to 
go on to state his finding as to how the 
accident, in fact, happened. ‘The learned 
Oommissioner’s judgment has given a good 
deal of trouble by reason that it does not 
follow ihis course. It does not state pro- 
perly what the duties of the applicant 
were, lt isnot expressly stated whether the 
Commiesioner was satisfied that rules 
were made or ordera given that these piec- 
ers were not to meddle with the machin- 
ery while in motion. Ae, however, that is 
admitted by the applicant in his evidence 
it does not very much matter. Isis much 
to be wished however that the Oommission- 
er had coms to some more specific findings 
of fact as to how the accident happened, 
If the story as tothe dhoti being caught 
is disbelieved, the applicant is found to 
be basing hiscase upon a false story. In 
that case one asks oneself why should 
not the evidence of the doctor and the 
manager bs believed ? It does not appear 
to me that the statement “though it might 
very easily have happened as stated by 
the opposite party” is a sufficient statement 
in the circumstances. The difficulty in 
dealing with the question whether the ac- 
cident arose out of his employment with- 
out finding how theaccident arose and 
going carefully into the limitations that 
hed been put on ;the duties of the ap- 
plicant is very considerable. In one case, 
for example, Mre. Margaret Thom, or 
Simpson v. Sinclair (1), though it was not 
& case quite of the present character, it was 
said by Lord Shaw of Dunfermline: 

"I think that the statute is not satisfied by asking 
the question asto whether the nature of the employ- 
ment of the injured person had any causal relation 
tothe accident, because itis clear that in very many 
instances the accident arose out of the employment as 
such, apart from the particular nature ofthe service 
which the injured workman had to render ah 
. and in another passage the same learned 
Lord siya: 

“My view ofthe statute is that the expression 
“arising out ofthe employment" is not confined to 
the mere nature of the employment. The expression 
in my opinion, applies to the employment as such, 
toits nature, its conditions, its obligations and its 
incidents. Jf by reason of any of these the workman 
is brought within the zone of special danger and so 
injured or killed, it appears to me that the broad words 
of the Statute ‘arising out of the employment’ apply. 
Jf the peril which he encountered were not an add- 
ed peril produced by the workman himself as in 
the cases of Plumb v. Cobden Flour {Mills Co., (2) 

(1) (1917) A. O. 127; 61 S.J. 350; 86 LJ. P. 0, 


102; 116 L. T. 609; 33 T. L. R. 247; (1917) W. O. & 
I. Rep. 164. 


(2) (1914) A. O 62; 83 L. J. K. B, 107; 30 T.L. R. 


174; 58 S. J. 184; 109 L, T. 759 (1914) W.O.& I 
Rep. 48, 
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and Barnes v. Nunnery Colliery Co, (3) in this House 
then a case for compensation under the statute ap- 
pears to arise,” 


I cannot say therefore that Iam at all 
satisfied with the observation,” I see no 
other way in which it could have arisen 
out of his employment”; and if the question 
beforeus wasa question to be decided 
merely by criticism of the learned Oommis- 
sioner's judgment there would be a great 
deal to be said for the applicant, We have 
however to consider this case as a whole. 
Ifa substantial question of law arises 
weare entitled to do goon points of 
facts as well a3 on points of law. From 
this standpoint it appears to me plain 
enough thatthisis one of those cases 
where it is shown that the injuries arose 
to the applicant by reason of what has 
been described in the language I have 
just quoted as “an added peril produced by 
the workman himself.” Similar cases may 
be found inthe books. The c:s3 to which 
reference was made inthe case cited in 
the case of Plumb v. Cobden Flour Mills 
Co., (2); and the principle that has often 
been laid down may bo siated in the lan- 
guage of |Lord Dunedin (quoting and 
adopting Lord Loreburn) thus: 

“Nor can you deny him compensation on the ground 
only that he wasinjured through breaking rules. 
But ifthe thing he does imprudently or disobedient- 
ly is different in kind from anything he was requir- 
ed or expected todo and also is put outside the 
range of his service by a genuine prohibition, then 


I should say that the accidental injury did not 
arise out of his employmen}.” 


Without entering into any question 
whether this boy was guilty of such wil. 
ful conduct as is mentioned ins, 3sub-s, L 
(b), Workman’s Oompensation Act of 1923, 
l am satisfied that the duties of a piecer 
do not include anything which requires his 
getting down underneath the table and. ine. 
tarfering with the tin rollers while they- 
are in motion. According to the appli- 
cant’s own statement of his duties they do 
not include anything of the kind. His own 
version of hisduty is that he has to join 
ends of threads when ths machine 


is in 
motion; and the underneath part of the 
table is fenced to keep him out. Therefore 


his story as to the dholi 
while he was merely standing by the 
machine being found to ba impossible, the 
applicant isin the particular circumstance- 
es of this case, under the very strongest 
suspicion ofhaving been doing something 
underneath thé table which he desires to 
conceal because it was altogether outside 
his function. I see no reason at all why the 


(3) (1912) A.O. 44; 81L. J, K. B. 213:.(1919) W. 
O. Rep, 90; 28 T. L, R. 135; 568.3, 259, oe) 
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evidence of the doctor orthe manager as 
to what the lad was doing should not be 
accepted. I donot know why the learned 
Commissioner has not said that he would 
accept it or does not give some reason for 
not accepting it. In my judgment it is 
proved onthe factsof this case that the 
injury was occasioned by an added peril 
which the lad broughtabout by interfer- 
ing unnecessarily with a fenced-off part of 
the machine while it was working. In 
these circumstances the appeal fails and 
must be dismissed with costs. Hearing-fee 
two gold mohurs. 

C O. Ghose, J.—I agree. 

N/A, Appeal dismissed. 


PATNA HIGH COURT. 
SPECIAL BENCH. 
Oriminal Appeal No. 3387 of 1932, 
December 23, 1932. 
COURTNEY TERBELL, O. J., Scacope AND 
AGARWALA, Jd. 
SANTOKHI BELDAR AND OTHERS 
— APPBLLANTS 

versus 


EMPEROR—Oprosire PARTY, 
Evidence Act (I of 1872), ss. 24 to 27—Person in 
authority’, meaning of—Confession by inducement, 
exclusion of—Custody of Police Officer—Criminal 
` Procedure Code (Act V of 1898), 8. 46( 1)—Statement 
to Police Officer, effect of—Criminal trial—Evi- 
dence—Strength of evidence to be considered before 
othe wordi ‘person in authority’ in s, 24, Evidence 
Act, have reference to a person who has authority 
to interfere in the matter under enquiry. Generally 
speaking, 2 “person in authority within 
the meaning of s. 24 is one who is engaged in the 
appréhension, detention or prosecution of the accus- 
ed or one who is empowered to examine him”, [p. 
475, col. 2.] : i 
Section 24 excludes a are an pitana by me 
threat or promise ving reference to 
Be wen only when the inducement, threat or 
promise is sufficient to give the accused person. 
Feasonable grounds for supposing that by making 
it ho would gain any advantage oravoid any evil 
in reference to the proceedings against him. [ibid.] 
When a person states that he has done certain 
acts which amount to an offence, he accuses him- 
self of committing the offence; and if he makes 
the statement to a Police Officer, as such, he sub- 
mits to the custody of the officer within the 
meaning of s 46 (1) ofthe Code of Oriminal Pro- 
cedure, and is then in the custody of a Police 
Officer within the meaning ofs. 27 of the Evidence 
Act, Legal Remembrancer v. Lalit Mohan Singh (2), 
referred to, Deonandan Dusadh v. Hmperor (l), 
overruled. [p. 476, col. 1.] | 
The strength of the evidence against the accused 
is a matter to be considered before but not after 


conviction. |p. 479, col, 1.) 
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Where a Sessions Judge having convicted ‘the 
accused of a murder by assassination, sentenced 
them to imprisonment for life instead of to death 
on the ground that the evidence was not of a 
sufficiently convincing character to justify the 
latter punishment : . 

Held, that the Sessions Judge was wrong in not 
giving the capital sentence. [p, 479, col. 1.) 

Oriminal Appeal against an order of the 
Additional Sessions Judge, Bhagalpur, 
dated the 1%th September, 1932. 
Messrs. Manohar Lal, S. M. Gupta and 
Muhammad Yasin Yunus, for the Appellant, 
Syed Jaffar Iman, the Assistant Gover: 
nment Advocate, for the Orown. 
dJudgment.—Of these four appeliants 
Chotka Sonar has been ‘convicted under 
s. 302 of the Indian Penal Oode and 
appellants Santokhi Beldar, Dwarika 
Mahton and Mahabir Sanghai under 
s. 302 149 by the Additional Sessions Judge 
of Bhagalpur in part agreement with the 
assessors and all four have been sentenced 
to transportation for life. a 

The material facts of the case are these: ` 
a dead body without thé head was found in ` 
Kusumaha village which is about six miles 
north-west of Amérpur Police Station’ in 
the Bhagalpur District on the 5th May last. 
at a place in the village known as Bahiar. 
The news spread in the village and Asharfi 
Chaukidar of Kusumaha went to tell 
Radhe another Chaukidar of the same 
village about it. Radhe was not found 
at home; but his wife Musammat Kulho 
told Asharfi that her husband had gone 
out tovillage Pansalla during the night 
and had not returned home since. Asharfi 
then went to seethe dead body and found 
that it was the dead body of thischaukidar | 
Radke., Musammat Kulho also went to the. 
spot and recognized the corpse of her 
husband. Shethen went with Asharfi to 
Amarpur Police Station and lodged the 
first information. The Sub-Inspector came 
to the spot that afternoon and saw the 
dead body and on a further search, the head 
was found; he aleo found a broken earthen 
put lying in the Bahiar which appeared 
to have blood stains as well as traces of 
burnt pieces of matting and bits of string. 
He stopped for the night in the villege 
and early in the morning was told by Syed 


Abdul Aziz, the local Tahsildar of the 
Banaili Raj in whcse <zamindari this 
village is, that his labourer Santokhi 


Beldar had confessed to him regarding the 
murder. The Sub Inspector after examin- 
ing Santokhi Beldar: was then taken by 
the latter to his house where the Sub- 
Inspector examined the courtyard or angna 
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which appeared to have been recently 
washed and Santokhi produced for him a 
kuchia or kinfe and a Suall pitcher or 
labni which smelt of toddy, Next, 
Santokhi took him out toa field abont 20 
paces south-east from his house and there he 
ehowed him a mouse-hole which was 
covered. with clods in a field. The Sub- 
Inepector took some earth and straw from 
this hole; these were sent tothe Chemical 
Examiner snd were found to contain 
human blood. - He algo pointed out to the 
Sub-Inspector a pot or chuka which was at 
a short distance from the hole and this 
likewise was subsequently found by the 
Ohemical Examiner to have stains of 
human blogd, 

Accused Santokhi Beldar was cent to 
Banka and his statement was recorded 
there by a Sub-Deputy Magistrate on the 
Yth May. The sum and substance of this 
confession was to the effect that on the 
Wednesday night in question Radhe came 
to hig house fora smoke and decided to 
spend the night in his house, The three 
remaining appellants and four other 
persons, who have been acquitted, came to 
the house after that and said that they were 
_ going to kill Radhe, Santokhi interceded 
and remonstrated on his behalf but he recei- 
ved acut in his hand from a bhujali and 
could do nothing. Then they surround- 
ed Radke, snd Ohotka Sonar, appellant cut 
his throat and they tock away the dead 
body and cut ‘the head off. He accom- 
panied them through fear and on his 
return he scraped off the bloodstains fro 
his courtyard. i 

His mother-in-law Burji was also sent 
up to the Magistrate ia order to have her 
statement recorded under e, 16g on the 
same day and she stated that she had seen 
the two appellants Dwarika Mahton and 
Mahabir Sanghai and some other men 
whom she could not identify, numbering 
four or five, killing Radhe in her house. 
It was about midnight, there was a tatti 
dcor separating her room from the room 
in which Radhe and the appellants were; 
she peeped through it and saw all this. 

In the trial that subsequently ensued 
eight persons altogether were placed on 
their trial, the four persons mentioned 
above being convicted and four others were 
acquitted and the evidence in the csee 
can best be seen by taking the case of 
ech accused individually, 

As to Santokhi Beldar, and indeed as re- 
gards the case ofall the appellants, the 
first question that arises is whether the 
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above mentioned: extra-judicial confession 
to Abdul Azizis admissible in evidence, 
indeed it is on this point the appeal has 
been mainly argued. The learned Sessions 
Judge has ruled it ouf on the ground that 
Abdul Aziz was a person in authority, that 
the confession was made under an induce- 
ment from him that Santckhi would be 
saved if he made a clean breast of the 
whole matter andthat it is therefore in- 
admissible under e. 24 of the Hvzidence Act, 
The position regarding this confession is 
peculiar; because the learned Advocate for 
Mahabir and Dwarikahad to refer to it for 
the purpose of showing that these two ap- 
pellants were not mentioned at all in the 
confession and that their names were sub- 
sequently introduced. So naturally it was 
to the benefit of his clients that the con- 
fession should te on the record, while Coun- 
sel for Santokhi contended that it was not 
admissible at all, and the view as has 
been said above taken by the learned Beas- 
sions Judge was that it was not admissible 
at all under s. 24 of the Evidence Act. 
There is no statutory definition of the 
words “person in authority” but itis well 
established thatthe words hava reference 
toa person who has authority to interfere 
in the matter under inquiry. The section 
excludes a confession procured by induce- 
ment, threat or promise having reference 
to the charge, only when the inducement, 
threat or promise is sufficient to give the 
accused person reasonable grounds for sup- 
posing ihat by making it he would gain 
any advantage or avoid any evil in refer- 
ence to the proceedings against him. When 
the inducement etc., is by a person who 
hasno powertointerferein the matter 
under inquiry it is, in our opinion, not 
reasonable for the accused to suppose that 
he will benefit by confessing. The report- 
ed cases on the point show that generally 
speaking, ‘a person ina authority" within 
the meaning of s. 24 is one who is engag- 
ed in the apprehension, detention or pro- 
secution of the accused or one who is em- 
powered to examines him. Abdul Aziz is 
a tashildar of the Banaili Raj and appears 
to beapersonofsome irfluence in the 
village but he had no interestin the pro- 
secuticn of Santokhi other than the inter- 
est which every citizen has in the mainten- 
ance of law and order; and although the 
confession was made in consequence of the 
question put and the promise made by him 
he was not & person empowered to examine 
Santokhi or who could legitimately influence 
the course of the proceedings, It was also 
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argued that s, 24 applies‘only to a confes- 
sion by an “accused person”. and it was 
pointed out that upto the time when 
Santokhi confessed to. Aziz no one had 
accused him of the murder of Radhe. 
Reliance was placed on the decision in 
Deonandan Dusadh v. Emperor (1). That 
was a casein whicha person reported at 
the Police Station that he had assaulted 
his wife in a particular room of their house 
and she had become senseless. After this 
statement had been made and recorded 
the Sub-Inspector formally arrested the 
informant and then went to the house 
where he discovered the corpse of the 
woman in the room indicated in the in- 
formation. The Sub-Inspector deposed that 
he discovared the corpse in consequence 
of this information and the question was 
whether the information was admissible 
against the informant. The decision of 
this question turned ons. 27 ofthe Eyi- 
dence Act which renders admissible so 
much of a confession made to a Police Offic- 
er as relates distinctly to a fact discovered 
in consequence ofa confession by a “person 
accused of any offence’ whilst “in cus- 
tody of a Police Officer.” The court in that 
case took the view that at the time when 
the informant made the statementto the 
Sub-Inspector he was neither a “person 
accused of any offence’ nor was he “in the 
custody of a Police Officer’. We are un- 
able to agree with that opinion and it must 
be considered as overruled. When a person 
states that he has done certain acts which 
amount to an offance, he accuses himself of 
committing the offence, and if he makes the 
statement toa Police Officer, as such, he 
submits to the custody of the officer witbin 
the meaning of s. 46 (1) of the Code of 
Oriminal Procedure, andis then in the 
custody of a Police Officer within the mean- 
ing of s. 27 of the Eridenca Act. This was 
also the opinion of Teunon and Ghosh, JJ., 
in Legal Remembrancer v. Lalit Mohan 
Singha (2), We therefore decide that when 
Santokhi informed Aziz of the part he had 
taken in the murder of Radhe he accused 
himself of the offence cf murder, and that 


evidence ofthe confession made to Aziz 
was admissible, 
The burden of this‘confession in effect 


was that he was in the conspiracy to mur- 
der Radhe Dusadh becauss Radhe had ins 
curred the hostility of himself, Ohotka 

(1), 111 Ind. Cas, 118; 9 P. L.T. 533; 7 Pat. 411; 
29 Or. I. J. 790; A. I. R.1928 Pat. 491; 10 A.I. Or. 


R. 468. 
(2) 62 Ind. Cas. 578; 49 O. 167; 25 O. W.N. 788; 
22 Or, L. J. 562; A. T. R, 1922 Cal. 342, 
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appellant, Siswa and others who had 
illicit relations with one Obhanchalia, 
his cousin sister. In this confes- 


sion he gets on to describe how they 
decoyed Radhe to Santokhi’shouse and got 
him to drink toddy and eventually Ohotka 
appellant, Siswa and Sudinwa and he 
himself joined in killing him; he sat 
on his legs whilst Ohotka cut his throat 
and the others helped him. Then he 
goes on to describe how the body was 
taken away and disposed of and he accounts 
for the different articles to which we have 
already referred above. Hə varied this 
confession very much when his statement 
was recorded & Banka on the 9th May. To 
Obotka Sonar, Siswa Sonar and Sudinwa 
Kahar he added the names Mahabir Sanghai 
and Dwarka Mahton appellants as well as 
Darbari Mahton and Tholai Mahton and 
made out as wa have shownabova that he 
was an unwilling witness to the murder 
and was complied to help in disposing 
of the dead body. In fact for practical 
purposes this latter is an entirely excul- 
patory statement and must be ruled out 
so far as concerns the other appellants; 
moreover, both in the Committing Magis- 
trate’s Oourt and in the Sessions Gourt he 
went back entirely even on this latter 
statement and made outthat his confession 
to the Sub Deputy Magistrate was the result 
of threats and torture. 

The other direct evidence in the case 
affecting notonly Sanktokhi bat all the 
other appellants is that of Santokhi’s 
mother-in-law, Musammat Surji to whose 
statement under a. 164 we have already 
referred. In our opinion, her various 
accounts should bs entirely excluded as 
they are so hopelessly contradictory. The 
learned Se3sions Judge has said she did 
not give her evidencs before him in a 
straightforward manner and she was 
continually changing her statements which 
is undoubtedly the fact. We have already 
described her first statement under s. 164 
and in the Oommitting Magistrate's Court 
she added two new names namely those of 
Ohotka Sonar and Sudinwa as the mur-. 
derers of Radhe. Shedoes say that it is 
true that her son-in-law Santokhi was 
present at the time of the murder, but 
she states he asked them not to kill Radhe. 
In the Sassions Oourt she went back on all 
this and denied having seen the murder. 
Her evidence in the Sassioas Oourt is not 


. coherent in our opinion; at one part -of 


her statement she makes out that she did 
not see the actual murder at all, andi. that - 
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it was not committed in the house; at 
another part she seems to state that she 
wasin the house when the murder was 
committed but she did not cea who killed 
Radhe. Her statement in the Sessions Court 
has only tobe read to sea how confused 
it is and we agree with the learned 
Sessions Judge that it was designedly 
incoherent and conflicting. Before the 
Police she apparently named Ohotka Sonar 
appellant, Siswa and Sudinwe; but in her 
earliest statement to the Magistrate she 
named only the two appellants Dwarika and 
Mahabir. Olearly her evidence must 
be discarded. Butin our opinion, so far 
as Santokhi isconcerned, his extra-judicial 
confession to Abdul Aziz can safely be 
relied upon corroborated as it is by the 
subsequent discoveries of the blood. 
stained earth and the blood stains on the 
pot, 


Mr. Gupta, however, argued that the 
confession was unreliable; he laid great 
stress on the absence of blood stains in 
Santokhi’s house and undoubtedly one 
would expect very copious bleeding had 
the throat of Radhe been cut as Santokhi 
tells us it was. But on the other hand there 
seems to be no doubt at all that the court- 
yard of Santckhi's house had been washed 
by the process known as lepa, Apart 
altogether from the Police evidence, 
Abid Huesain states that when he accom- 
panied Dwarika and Santokhi to the latter's 
house he found roughly an area of 52 feet 
by 4 feot recently washed. Mohan Kumar 
who is an Assessor Punch and a reliable 
witness states the same thing. There is 
no reason either to disbelisve Abdul Aziz, 
the local tahsildar, who is as respectable 
and independent a witness as one could 
get in a case like this. His evidence is in 
effect that his suspicions were aroused 
against Santokhi in the first -instance 
because he questioned him about washing 
his courtyard and he did not get a very 
satisfactory answer, Santokhi stating that 
he was washing on account of a festival. 
Moreover, the Police examination of the 
courtyard seems to have been rather super- 
ficial and in a case like this instead of 
making a few scrapings one would have 
expected the Sub-Inspector to have dug 
up the whole courtyard. This is practi- 
cally the only argument that can be 
advanced against this confession so far 
as facts go; but there is no getting away 
from the finding of the blood-stained 
earth and straw in the field,- which was 
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pointed out to the Sub-Inspector by 
Santokhi stating that it had been scraped 
from his own courtyard, as well as the 
pot which had blood-staing on it. There 
is algo the cut on Santokhi's hand which 
can be accounted for on no other hypothesis 
than that he received it in the courae of 
the struggle when Radhe was being mur- 
dered. There is some dis2repancy here 
between the accounts given by Abdul Aziz 
and Abid Hussain as regards this feature 
in Santokhi's confession; Abdul Aziz states 
that he did not notice this mark on 
Santokhi’s wrist and in his evidence 
detailed in vhe confession there is ro 
reference to this injury; but in Abid 
Hussain’s account of the confession there 
isa reference to it. According to him 
Santokhi stated he received ths injury 
from the bhujali of Chotks whilst he was 
trying to save Radhe; but this witnees 
does go onto say that Santokhi admitted 
haying caught hold of Radhe's legs whilst 
Ohotka cut his throat, In his exculpatory 
statement befora the Sub Deputy Magis- 
trate Santokhi made out that he had receiv- 
ed it whilst trying tosave Radhe but in 
his statement in the Sessions Court hig 
account was that the Sub-Inspector cut him 
with the knife. 

The learned Advocate for Santokhi 
wished to make capital out of the fact that 
Abdul Azz did not notice this injury 
and he evidently wished us to infer that 
it was caused by the Police, The evidence 
of Abid Hussin, who is a respectable 
witness, disposed of that theory as aleo 
the fact that even in his exculpatory state- 
ment Santokhi admitted having reseived 
it at the time of the murder. The later 
account given by Santokhi of this injury 
is a stock excuso invariably put forward 
by accused persons when there is an 
incriminating circumstance in the shape 
of injury not capable of being otherwise 
explained, The learned Sessions Judge, 
though he excluded Santokhi’s confession 
to Abdul Aziz, held that the discoveries 
mentioned above along with exclupatory 
statement proved Santokhi’s complicity in 
the matter and in our opinion he was right 
in this view. 

He alco considered that this evidence was 
re-inforced by the evidence of Musammat 
Surji for if read between the lines her 
various statements showed that the murder 
must have taken place in Santokhi’s 
courtyard; but we would prefer not to 
rely on any one of Surji’s statements. 

In our opinien- there is adequate core 
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roboration of the confession to Abdul Aziz 
and apart from it the exculpatory statement 
proves his complicity in the matter, 

There is the washing of the courtyard and 
the discovery of the earth scraped there- 
from. In fact even if we discard the 
confession to Abdul Aziz, the evidenca 
that remains is still very strong, namely, 
the discovery of the blood-stained earth 
and the chukain which Santckhi stated 
that he carried the scraped earth from 
his courtyard, In this connection as 
regards Santokhi's statement to the Police 
that he had ecraped up blood stains in 
the angna of his house and carried them 
away in the pot which he subsequently 
showed to the Sub-Inspector, the same 
contention was raised which we have 
referred to above, that he had not at that 
time been formally placed under arrest, 
‘ and therefore the statement was inadmis- 
sible; but for the reasons already given 
we cannot accept this view of the legal 
position. | ee 

In our opinion, therefore, his conviction 
under section 302 must be upheld, It is 
incredible that he would have implicated 
himself in this complete fashion in the 
murder had he not taken an active part 
in it. 

As regards Ohotke appellant the im- 
portant evidence agaiast him is the extra- 
- judicial confession to Syed Abdl Aziz 
because the later exculpatory statement 
of Santokhi is not admissible against him, 
and the statement of Surjiin the committ- 
ing Magistrate's Oourt wherein she says 
that about midnight she got up and Saw 
Dwarika, Mahabir and Ohotka along with 
Sudinwa (who has been acquitted) killing 
Radhe conflicts too much with her other 
statements and we have already given 
reasons for discarding her evidence. We 
may note that so far as Ohotka is concerned 
his name does not appear in her statement 
to the Sub-Deputy Magistrate under 
s. 164. Also it must beremembered as 
regards Ohotka that it was he who informed 
Musammat Kulho and Atdul Aziz about 
Radhe’s dead body being found. The 
learned Sessions Judge thioks that he may 
have done go, so that no saspicion might 
fell on him; his conduct is no doubt open 
to two interpretations; but the only evi- 
dence remaining against him being the 
extra-judicial confession of a co-accused 
which has been retracted, we tbink it 
would be unsafe to convict him. 

As regards the remaining two accused 
Mahabir and Dwarik, the direct evidence 
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against them is the original statement of 
Surji to which we have. already referred 
and her statement in the Oommitting 
Magistrate’s Court which she retracted 
entirely in the Sessions Court and the 
two former statements differ as regards 
the persons who committed the murder, 
Admittedly they are not implicated in the 
extra-judicial confession and the prosecu- 
tion case requires us to believe that these 
Bhumibhar Brahmins combined with these 
Soners and Beldars to murder this chauki- 
dar which ie toour minds most unlikely, 
As regards the motive of this murder there 
are two running parallel through this case, 
namely, that the chaukidar was murdered 
either because of his interference with the 
woman Ohanchalia in the matter of her 
misconduct with Santckbi, Ohotka and 
Siswa or because of his giving evidence 
in a criminal case against Dwarika; and 
the full development of the prosecution 
evidence in the case which is reached in 
Surji’s statement to the Committing 
Magistrate would show that these two sets 
of persons not otherwise in any way con- 
nected, combined their separate motives 
to murder the chaukidar, 

Now as regards this criminal case in 
which Dwarika was an accused and in which 
Radhe deposed against Dwarika thus 
exciting the hostility of Dwarika and 
Mahabir, his cousin, we find that the 
mother and the brother of one of the persons 
originally implicated in the extra-judicial 
confession, viz., Sudinwa, deposed against 
Dwarika also in that case, It is therefore 
not likely, argues the learned Sessions 
Judge, that Dwarika and his. relations 
would combine with the accused Sudinwa 
and commit this murder and. this was one 
of the reasons which led him: to acquit 
Sudinwa; but it would be an equally good 
reason for acquitting Dwarika. So far as 
concerns these two, Mahabir and Dwarika, 
the learned Sessions Judge, though he 
found Surji’s evidence conflicting and 
unreliable, was influenced by the fact that 
when she deposed in the Sessions Court she 
Stated that on the night of the alleged 
occurrence these two accused threatened 
her if she gave evidence; but in 
the earlier part of the statement 
she mede out that she was tortured in order 
to implicate them. Obviously she is 
deposing in an utterly reckless fashion. 

Another piece of evidence relied on by 
the learned SessionsJudge as regarda 
Dwarika and Mahabir was the exculpatory 
statement of Santokhi; but that cannot 
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be used against them. There is evidence 
that the accused Mahabir who is the ne- 
phew of the accused Dwarika had come to 
call the deceased on Wednesday on 
the pretext of a punchaitt and on his 
refusal to go had threatened him. This 
‘incident may have occurred but it does 
notseem to be in accordance with a deli- 
berate plot to murderthe man on the 
same night, Dwarika and Mahabir may 
have been hostile to the chaukidar on 
account of the criminal case the details of 
` which are unknown; but on the evidence as 
it stands the prosecution case against them 
goes no further and the evidence is far 
too weak to justify their conviction, We 
accordingly acquit them. 

It is necessary again to draw the attention 
of the lower Courts to the rule repeatedly 
laid down by us that the strength of the 
evidence against the accused isa matter 
to be considered before but not after con- 
viction, The Sessions Judge having con- 
victed the accused of a murder by assassin- 
ation, sentenced them to imprisonment for 
life instead of to death and stated his 
reason to theeffect that the evidence was 
not of a sufficiently convincing character 
to justify the latter punishment. This is 
utterly wrong and the Sessions Judge 
should have known it, We hope that no 
further occasion will arise fora comment 
of this nature. 

Thus the only conviction maintained is 
that of Santokhi and notice was issued on 
him and the others from this court at the 
time of the admission of the appeal to 
show cause why the sentence of transport- 
ation for life should not be enhanced; but 
having regard to the time that has elapsed 
since his conviction bythe Sessions Judge 
and that he appears to have more or less 
repented of his action by making a clean 
breast of the whole matter, we think that 
the justice would be satisfied with his 
sentence as it stands. We therefore dis- 
charge the Rule. 

The result is that the conviction and 
sentence of Santokhi Beldar will be main- 
tained and that the three appellants Chotka 
Sonar, Mahabir Sanghai and Dwarika 
Mahton will be acquitted. 

NA, Order accordingly, 
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CALCUTTA HIGH COURT, 
Oriminal Revision No, 1058 of 1932. 
November 30, 1932, 

PANCKRIDGE ND PATTERSON, JJ. 
MOOSA HAJI ABDUL SHAKOOR— 
ACOUSED—PETITIONE2 
V2T8Us 
EMPEROR— Opposite Party 

Evidence Act (I of 1872), s. 185—Prosecution 
witnesses, cross-examination of—Order in which to 
be cross-examined—Discretion of court—Hxercise of, 
in favour of defence—Criminal Procedure Code 
(Act V of 1898), s. 256. 

Where on the ground that the examination of the 
complainant before some other witnesses will 
embarrass and prejudice the defence, the 
defence wanted to cross-examine the witnesses for 
the prosecution in a particular order and prayed that 
the cross-examination of the complainant should 
therefore be allowed to be postponed: 

Held, that the mere fact that the complainant who 
was asickly man was present in court on that day 
and might not come on some other day due to his 
ill-health, would not justify the court in refusing to 
accede to the request of the defence, and that the 
discretion of the court should be exercised in favour 
of the defence in such a cases 


Messrs. A, K. Basu and Satindra Nath 
Mukherjee, for the Petitioner, 

Mr. Nirman Chandra Chakrabarty, for 
the Orown. 

sudgment.—In this case we grant: 
ed a Rule upon the Ohief Presidency 
Magistrate to show cause why ah order 
of the Additional Presidency Magist- 
rate refusing the prayer of the 
accused to be permitted through his 
Counsel to cross-examine certain progecu- 
tion witneeses then present in court before 
cross-examination of the complainant 
should not be set aside. 

The petitioner is charged with an offence 
punishable under s, 406, Indian Penal 
Oode. The stage which hed been reached 
when the incidents which sre the subject- 
matter of. this application cccurred was 
thatthe prosecution witnesses had teen 
examined-in-chief and charges had been 
framed. lt appears that the learned 
Magistrate on 27th September directed the 
petitioner's Pleader to give to the progecu- 
tion Pleader the names of the procecution 
witnesses who had already been examined- 
in-chief and whose attendance he required 
for cross-examination on 3ist October. The 
petitioner's Pleader gave the names of il 
out of 14 prosecution witnesses, but the 
complainant was one of the three witnesses 
whose name was given. On 3lst October 
some of the witnesses whose names had 
been given by the defence Pleader were 
present in court as was also the complain- 
ant. The Magistrate on that occasion, for 


-feasons which he has given, was not dis: 
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posed toremit the witnesees to be cross- 
examined in the order in which the accus- 
ed desired. Onthe contrary, he insisted 
on the cross examination of the complain- 
ant being taken first. The learned Counsel 
appearing for the petitioner was willing 
to cross-examine the complainant on that 
date provided he was allowed to cross- 
examine the other witnesses then present 
before cross-exemining the complainant. 
This proposed arrangement, however, was 
not allowed by the Magistrate. The learn- 
ed -Councel etated that he had good 
reasons for wishing to postpone the cross- 
examination of the complainant until the 


other witnesses had been croes-examined 
but that if he informed the Oourt 
what those reasons were he would 


prejudice his client's case. Learned Ocungel 
appearing forthe petitioner maintains that 
‘the defence has an absolute right to insist 
that the prosecution witnesees in a warrant 
case should be crogs examined in the order 
which the defence -Ooungel desires. The 
learned ‘Advocate who appears for the 
Crown has-directed our attention to s, 135, 
Bvidence Act, which states: 

“he: order in which witnesses are produced and 
examined’shall be regulated by the law and practice 
for the time being relating to civil and criminal 

rocedure.respectively, and in the absence of any such 
aw by the’ discretion of the Cour;.” 

He has further pointed out that e. 256, 
< -Oriminal Procedure Code, which deals with 
' ` the procedure to be followed by the defence 
in a warrant caee contains no provisions as 
to the-order in which the prosecution 
witnesees are to be cross-examined and does 
not confer any such right upon the defen: 
ce as is claimed by Mr, Basu. Mr. Basu 
states that he is able to ssy from his own 
experience and from information given him 
by Oounsel of extensive experience in the 
Presidency Magistrates’ Oourts that it is 
the practice of the court always to permit 
the defence to cross-examine the prosecution 
witnesses in the order it wishes, Wedo 
not feel called upon to decide whether in 
fact there is a practice having the force of 
law by which the discretion of the court 
which is prima facie conferred bys. 15, is 
controlled in the Presidency Magistrates’ 
Courts or in the courts of Magistrates 
generally. It is sufficient for the purpose 
of this case if we deal with the application 
on its merits, 

We have read the explanations submitted 
to this court by both the trying and the 
Chief Presidency Magistrates. It isto be 
noted that on 17th October it clearly did 
not appear to the learned trying Magistrate 
that there was anything in the circumstan- 
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ces of the case which rendered: it undesir- 
able fcr defence to cross-examine certain 
prosecution witnesses before the cross: 
examination of the complainant. We thera- 
fore are not disposed to attach much im: 
portance to the statement of the trying 
Magistrate in his explanation to the Ohief 
Presidency Magistrate that the cross- 
examination of the complainant before the 
others was neces3ary for a clear and definite 
understanding of the defence case. What 
apparently weighed with the learned Magis- 
trate was the fact that on 19th August it 
wes found necessary to adjourn the case 
until the 16th September owing tc the fact 
that the complainant was suffering from 
angina pectoris. It appears „that the 
Magistrate not unnaturally thought on 31st 
October that as the complainant was present 
it was desirable to take the opportunity of 
having him cress examined at once thereby 
avoiding the risk of the proceedings being 
again held up owing to the complainant's 
state of healtb. In ouropinior, this reason 
was not sufficient to justify the Magistrate 
in refusing to accede to the request of the 
defence Counsel who asserted that the 
defence would be embarrassed unless the 
crose-axamination of the other witnesses 
preceded that of the complainant, We 
have made inquiry of Mr. Basu who tells 
us that cut of 14 witnesses there are eight 
whom he wishes to cross-examine before 
he crose-2xamines the complainant, and that 
alter these eight witnesses have been cross- 
examined he will have no objection to croBe~ 
examining the complainant. He also 
aesures us thet the cross-examination: of 
these eight witnesses will not take: more - 
than two and a half hours, On this 88- 
surance we think that if, as is not admitt- 
ed by the petitioner, tte Magistrate has a 
discretion inthe matter, he should exercise 
it in the petitioner’s favour. | 

We therefore set aside the order com- 
plained of, and direct that the defence 
be permitted to crossexamine the wit- 
nesses in the order that they desire subs 
ject to the undertaking by’ Mr. Basu that 
he will have no objection to cross exa: ~ 
mine the complainant after 8 other pro» - 


secution witnesses have been cross- 

examined, | í 4 kd 
The Rule is made absolute. i 
N/A. Order set aside, 


4933 


BOMBAY HIGH COURT. 
Second Civil Appeal No. 767 of 1929, 
“4 August 2, 1932, A 
PATKAR anD MURPAY, JJ. í 
. VENKATESH KRISHNA KHASBAG— 
: PLAINTIFF ~ APPELLANT 
< versus l 
BHUJABALLI ANNAPPA GARGATTI— 
~ AND OTHERS—DEFENDANTS— RESPONDENTS. 
` Transfer of Property Act (IV of 1882), ss. 91, 
105, 1ll—Permanent tenancy—Land given for 
building house—Tenant building house—Stipulation 
for quarter of sale proceeds tolandlord in case of 
sale—Mortgage by tenant—Death of tenant without 
heirs—Right of landlord to redeem—Permanent 
lease, incidents of. € 
: M took the land in suit from the plaintiff's grand- 
father in 1863. The land wag given to M for build- 
ing a house on the site and M agreed topay an 
annual rent of Ra. 4-8, The lease embodied the 
conditions -that so long as the house stood on the 
site, M “his bhaubands orsuch others as there may 
be" will continue to pay the rent according to the 
agreement, and in case the shop or the house were 
to be sold it was not to besold without informing 
the landlord, and in case asale was made a quar- 
ter of the proceeds would be payable to the land- 
lord, In 1875, M's widow mortgaged the property 
in favour of the predecessors of defendants Nos. 1 
to 3. The tenant died without leaving any heirs 
and the plaintiff, grandson of the original landlord, 
as a suit to redeem the mortgage of 


Held, (i) asthe land was given for building 
purposes and the tenancy was an ancient one, there 
Was a presumption that it was a permanent lease. 
Navalram v. Javerilal (1), Caspersz v. Kader Nath 
Sarbhadikari (2) and Afzal-un-nissa v.. Abdul Karim 
(3), relied on. [p. 481, col. 2] 

' (vi) that the landlord had an interest in the 
mortgaged property and was entitled to redeem 
under s. 91, Transfer of Property Act. Kally Das 
Ahiri v, Monmohini Dassee (4) and Tulshi Ram Sahu 
v. Gur Dayal Singh (9), relied on, Sonet Kooer v, 
Himmut Bahadur (7), distinguished, Raghunandan 
Prasad v. Ambika Singk (11), Paya Matathil Appu 
v. Kovamel Amina (12) and Tarn v. Turner (13) 
referred to. [p. 483, col. 1.] ` 

(iii) that the landlord had an interest also in the 

uilding erected by the tenant on the land, as the 
tenant had agreed to pay a quarter of the proceeds in 
case he sold the property, [p. 483, col. 2.| 

ln the case of a permanent lease the landlord 
is the owner ofthe landand the interest of the 
tenant is determined by denial of the landlord's 
title ‘under 5.111 of the Transfer of Property Act. 
[p: 482,-col, 2.] ` 

Second Uivil Appeal from the decision of 
the Assistant Judge at Belgaum, in Appeal 
No..75 of 1927, confirming the decree passed 
by the Subordinate Judge, Belgaum, in 
Oivil Suit No. 425 of 1925, 

D, 


Mr. Y. N. Nadkarni, (with him Mr, 
R, Manerikar), for the Appellant. 

Mr. S. R. Parulekar, for the Respon- 
-dents, ‘ < 
- Patkar, J.—This. appeal raisea the 
question whether a landlord can redeem a 
mortgage offected by his‘ permanent tenant 

4a~ 61 & 62 
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who dies without leaving any heirs, The 
point does not appear to have been covered 
by authority. The land in suit belonged 
tothe plaintifi's grandfather, Ramji, from 
whom one Moro took it on a lease in the 
year 1863. ihe land was given to Moro for 
building a house on the site and Moro 
agreed to pay an annual rent of Rs. 48. 
The lease embodied the conditions that so 
long as the house stood on thesite, Moro 
“his thaubands or such cthera as there 
may be" will continue to pay the rent 
according to the agreement and in case the 
shop or the houee were to be sold, it was 
not to be sold without informing the 
landlord, and in case a sale was made, a 
quarter of the proceeds would be payable 
to the landlord. 

In 1t75 Moro’s widow mortgaged the 
property in favour of the predecessors of 
defendants Nos. 1to3, The tenant died 
without leaving any heirs, and the present 
suit was brought by the grandson ofthe 
original landlord to redeem the mortgaga 
effected in the year 1875. 

Both the courts held that the landlord 
had no right to redeem. There are no 
words of inheritance in the lease, Ex. 27. 
But. as the land was given for building 
purposes and the tenancy is an ancient 
one,there would be a presumption that it is a 
permanent lease, according to the decisions 
in Navalram v. Javerilal (1), Casperez v, 
Kaler Nath Sarbadhikari (2) and Afzul uns 
Nissa v, Abdul Karim (3), 

The question is whether the landlord has 
aright to redeem the mortgage effected by 
the tenant. Under s. 91, cls. (a) and b), 
of the Transfer of Property Act :— 

“Besides the mortgagor, any of the following per- 
sons may redeem, or institute a suit for redemption 
of the mortgaged property :— 

(a) any person (oraes than the mortgagee ofthe 
interest sought to be redeemed) having any interest 
in, or chargeupon, the property; 

(b) any person having any interèst in, 
upon, the right to redeem the property;". 

Accordiog to £. Yi, as amended by Act 
XX of 1323, cla. (a) and (b) have been. 
combined in one cl, (a) as follows :— 

“any person (other than the mortgagee of the 
interest sought to be redeemed) who has any interest 
in,-or charge upon, the property mortgaged, or in 
or upon the-right to redeem the same ;”, 

15 is, therefcre, clear that besides the 


mortgagor, any person who has any interest 
(1) T Bom. L, R. 401. ” 

9 28 O. 738. 

(3) 50 Ind. Cas. 749; 21 Bom. L. R. 891;17 A. L 
J. 608; 36 M. L. J. 580;-76 P. W.-R. 1919; 1 U.P. 
L. R.(P. 0) 47 & 71; 26 M. L. T, 55; 8L P. R 


or charge 


1919: :23 O.W; N. 966;: (1919) M. W, N. 494; 30 0, 


L. J.152; 65 P.L. Rel919; 470, 171 L, W. 176; 
13 Bul, L, T. T(P. O.) 4 - A wê 
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in or charge upon the property mortgaged, 
or in or upon the equity of redemp- 
tion, has a right to redeem. The 
question is whether the landlord 
who has effected a permanent lease upon , 
his property has an intereet sufficient to 
fall within the terms of s. 91 of the Transfer 
of Property Act. : 

A lease is defined ing. 105 of the Transfer 
of Property Act as a transfer 
of aright toenjoy the property, made for 
acertain time, express or implied, or in 
perpetuity. There is no tranefer of owner- 
ship as in the case of asale, which is 
defined in s 54 as a transfer of ownership 
in exchange for a price paid or pro- 
mised or part-paid and part-promis- 
ed. The landlord, therefore, retains the 
ownership of the land in respect of which 
a lease is passed whether for a certain time 
or in perpstuity. In Kally Dass Ahiri v. 
Monmohini Dassee (4), where it was held 
that a lease, notwithstanding that it is 
permanent, is liable to forfeiture under the 
provi:ious of the Transfer of Property Act 
if the tenant denies the title of the landlord, 
it was observed by Sir Lawrence Jenkins 
as follows (page 447*)— i 

“The impossibility on which the defendant relies 
is based upon the assumption that a lessor has no 
reversion There seems to me to lurk inthis assump- 
tion a fallacy based on the theories of English real 
property law. 

“A. man who being owner of land grants a lease in 
perpetuity carves a subordinate interest out of his 


own and does not annihilate his own interest. This 
result is to be inferred by the use of the word ‘lease,’ 


_ ‘which implies an interest still remeining in the lessor. 


Before the lease the owner had the right toenjoy the 
possession oftheland, and by the lease he excludes 
himself during its currency from that right, but the 
determination of the lease is a removal of that barrier, 
and there is nothing to prevent the enjoyment from 
‘which he had been excluded by the lease. ` 


This view is accepted by their Lordships 
of the Privy Oouncil in Abhiram Goswami 
v. Shyama Charan Nandi (5) and also in 
Raghunath Rat Marwari v. Raja of Jheria 


The lower Courts have relied on the deci- 
sion in the case of Sonet Kooer v. Aimmut 
Bahadur (7), where the question was whe- 

(4) 24 O. 440, 

(5) 4 Ind. Cas. 449; 861, A. 148 at p. 167; 36 O. 
1003 at p. 1014; 100, L. J. 284; 6 A.L. J. 857: 11 
Bom. L. R. 1234; 19 M. L. J. 530; 14 OC. W.N. 1 


» Ou 
Co 50 Ind Cas. 849; 46 I. A. 158 at p. 164; 21 
Bom. L. R. 895 at p. 903; 17 A. L. J. 597; 36 M. 
L. J. 660; 1 U. P.L. R. (P. 0.) 43; 23 O. W.N. 
914:26 M L.T.16; 30 O.L. J. 160; 10L. W. 347; 
47 O. 95 (P. 0.). .- ; 

(7) 3 I. A. 92;1 0. 391; 25 W. R. 239; 3 Sar. P, O, 
J. 608; 3 Suth. P. O, J. 257 (P.O). 
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ther on the failure of heirs of a grantee 
of an.absolute hereditary mokurari tenure, 
tbe zemindar or the Orown takes by escheat, 
and it was held that where there is a 
failure of heira, the Crown, by the general 
prerogative, will take the property by 
escheat, subject to any trusts or charges 
affecting it. It appears that the mokurart 
lease was a transfer of an absolute interest. 
It could not have been forfeited for non- 
payment of rent. Further, it was held that 
there was no ground for holding that the 
lands could revert, in the proper sense of 
the term, to the zemindar. This case was 
followed in Panchubala Debi v. Jatindra 
Nath Goswami (8). 

It was held by a Full Bench Of the Allah- 
abad High Oourt in Tulshi Ram Sahu 
v. Gur Dayal Singh (9) that on the death of 
a fixed-rate tenant without heirs his tenancy 
does not escheat to the Crown, but reverts 
to the zemindar who can redeem the mort- 
gage effected by the tenant. The previous 
case of the same Oourt in Ram Dihal Rai 
v. Maharaja of Vizianagaram (1°) was cver- 
ruled. It was held in Ram Dihal Rai’s 
case (10), that in order to redeem, the per- 
son seeking redemption must havé an 
interest in ‘the mortgaged property,” and 
the mortgaged property being the interest 
ofa fixed-rate tenant, the mere fact that 
the zemindar has a proprietary interest in 
the land out of which the interest of a 
fixed tenant is carved does not give him 
“an interest in the mortgaged property” 
within the meaning of s, 91 of the Transfer 
of Property Act. But it was held by the 
Full Bench in Tulshi Ram Sahu's case (9) 
bya referencs to the Agra Tenancy Act, I 
of 1:0], that a fixed-rate tenancy was but 
8 limited interest, which cannot be the 
subject of escheat to the Orown, for the 
Act provided that on the death cf‘ the 
tenant without heire the interest of sucha 
te nant shall be extinguished. The previous 
case of Ram Dihal Rai vy. Maharaja of 
Vizianagaram (10) was overruled, and the 
case of Sonet Koozr v. Himmut Bahadur ' 
(7) was distinguished on the ground that 
a mokurari lease was clearly an absolute 
interest. It was also an alienable interest 
and that it could not be resumed or forfeited 
for the ncn-payment of rent, a 

In the case of a permanent lease the lands 
lord is the cwuer of the land and the 

(8) 98 Ind. Oas. 178; 53 O. 816; 300. W. N. 821; 
43 0. L.J. 567; A. I. R. 1926 Oal. 993, 

(9) 7Ind, Oas, 281; 33 A, I; 7 A. La’ da. 


1011. : 
5 (10) 30 A 488; § A,L,J, 578 A, W, N, 1902 
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interest of the tenant is determined by 
denial of the landlord's title under s. 111 
of the Transfer of Property Act, There is 
8 distinction made in s. 91 of the Transfer 
of Property Act between a person who is 
entitled to an interest in the mortgaged 
property and & person who is entitled to an 
interest in the equity of redemption, and 
though the landlord may not be entitled 
to the interest in the equity of redemption 
so far as the permanent tenant's right is 
concerned, it cannot be said that the land- 
lord has no interest in the property mort- 
gaged, The property mortgaged is the 
house together with the land, The land- 
lord is the owner of the land and has 
carved out of ‘his ownership a certain por- 
tion, viz., his right of enjoyment which he 
has transferred to the permanent tenant 
which could be determined in certain cir- 
cumstances and the property would revert 
to the landlord. If the landlord carves 
out an absolute transferable interest in 
favour of a permanent tenant which under 
no circumstances would revert to the land- 
lord, it would be difficult to hold that the 
landlord would have right to redeem the 
mortgage effected by the tenant, but if on 
the other hand, the intérest carved out 
would revert to the landlord under certain 
circumstances, e. g, non-payment of rent 
or denial of landlord's title, the landlord 
would have sufficient interest to redeem 
such a mortgage. 

The right of a permanent tenant to redeem 
a mortgage effected by the landlord is 
recognized by the decisions in the cases of 
Raghunandan Prasad v. Ambika Singh (11) 
and: Paya Matathil Appu v. Kovamel 
Amina (12), which follow the general prin- 
ciple laid down in Tarn v. Turner (13). If 
& permanent tenant is entitled to redeem 
a mortgege effected by the landlord, it 
would be on the ground that he is interest- 
ed in the property mortgaged as it 
cannot be said that heis interested in the 
landlord's interest or in the equity of 
redemption of the mortgage passed by the 
landlord. ` 

Having regard to the view taken by Sir 
Lawrence Jenkins in Kally Dass Ahiri v. 
Manmohini- Dassee (4) and the definition of 
‘lease’ in s. 105 of the Transfer of Property 
Act, I think the landlord, even in the 
case of a permanent tenancy, has an interest 
in the mortgaged property, and would be 
sae 29 A.679;4 A, L,J. 703; A. W. N. 1907, 


_ (12) 19 M. 151. 
(13) (1888) 39 Oh. D. 456 atp. 468; 57 L, J; Ob, 
1085" 59 L. T, 742: 37 W, R. 276, a 


YENEATESH KRISHNA V. BHUJABALLÌ. 


483 


entitled to redeem under s. 91 of the 
Tranefer of Property Act. : 

There is an additional ground in the 
present case that the landlord has an inter- 
est in also the building erected by the 
ténant on the land as the tenant agreed to 
pay a quarter of proceeds in case he sold 
the property. The landlord has, therefore, 
not only an interest in the land but also in 
the building mortgaged by the tenant. 

I think, therefore, that the view taken by 
both the lower Oourts is not correct. The 
decrees, therefore, of both the lower Oourts 
will have to be reversed and the case re- 
manded to the Subordinate Judge fora 
decision on the merits in order to ascertain 
the amount due on the mortgage and pass 
a decreas for redemption. The costs will be 
costs in the ‘suit. 

Murphy, J.~—This suit was filed by a 
superior holder to redeem a mortgage in- 
curred by his permanent tenant, who has 
sinca died, leaving no known heirs, against 
the permanent tenant's mortgagees, who 
are in possession and who disputed the 
claim, It has been held that in the circum- 
stances the landlord has no right to re- 
deem and the suit has been dismissed, the 
dismissal being coafirmed by the court of 
first appeal. 

The terms of‘the permanent lease are set 
out in the original court’s judgment. No 
right of reentry is stated, but a sale had 
to be reported, andon such an occasion the 
landlord was entitled to a quarter of the 
price got for the building. We have been 
referred to the cases of Sonet Kooer v. Him. 
mut Bahadur (7) and Tulshi Ram v. Gur 
Dayal Singh (9) which have been disting- 
uished by the court below, and Mr. Nad- 
karni's argument has been founded mainly 
on the definition of ‘lease’ in the Transfer 
of Property Act. One possible view, of 
course, isin this connection that the sub- 
ject of the mortgage referred only to the 
tenancy rights—rights which the landlord 
having parted with—he could not in con- 
sequence be held to be interested in, This 
is the view taken in Tulshi Ram Sahu v. 
Gur Dayal Singh (9) by the Judge who first 
heard the appeal on similar fasts. 

The -correct answer seems to me to de- 
pend onthe attributes of the permanent 
lease. If, as in the Privy Council case, the 
inferior holding has been carved out of and 
permanently separated from the superior 
one, so that it can only revert to the supe- 
rior holder by inheritance or a purchase, 
he can, I think, have no interest left in it 
and cannot redeem. the permanent peganta’ 


4&4 
mortgage. If, on the other hand, he can 
resume in certain contingenciee, for failure 
to pay rent or denial of title, he appears to 
me to retain some intercet in the inferior 
holding and in that case can, I judge, redeem, 

The present cace is a case of an ordinaty 
holding of an urban eite, It seems fö be 
clear that the cuperior holder has still an 
interest in it, for he would be liable to pay 
any sscessment or other tex leviable on it, 
in case the permanent tenant did not do 60, 
apart frcm the rights of resumption possible 
to him in certain contingencies. It seems 
therefore, that the euperior holder still has 
such an interest as would come withing. 91 
of the Transfer of Property Act, and can 
redeem. I agree, therefore, with the order 
proposed by my learned brother, that the 
decrees of both the courts below on the 
preliminary point should be eet aside and 
that the remaining issues arising on the 
pleadings should be tried and found on. 

N/a. Decree set aside, 
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‘CALCUTTA HIGH COURT. 

Second Civil Appeal No. 500 of 1230. 

June 27, 1932. 

Gouna AND M, O. Guoss, JJ. 
DINAJPUR TRADING anp BANGING 
Co, Ltp.— APFELLANTS 
versus 
PROBHASH OHANDRA SEN AND OTHERS 
— RESPONDENTS. 

Provincial, Insolvency Act \V of 1920), 83. 4, 75 
(8), Sch, I—S. 4, scope of—Right of appeal of ag- 
grieved party—Creditor allowed to intervene, rf 
aggrieved party—Petition to include certain persons 
as debtors—Dismissal 
Law—Joint family—Partnership, how to be proved 

—Interrogatories—Fishing questions. 

Though an order, dismissing a creditor's petition 
to include certain persons as debtors on the ground 
thatthe properties mentioned in the schedule were 
joint family, properties and as such other members 
of the family should be included, may not be ap- 
pealable under s.75 and Sch. I, it is appealable under 
S. 75, cl (3) with the leave of the court. Where 
the appeal has been admitted and allowed to be 
proceeded with, itis tantamount to the granting of 
leave as contemplated by the Provincial insolvency, 
Act, Gopal Ram v. Magni Ram (2), followed. [pe 
456, col. 1.) à 

` Section of the Provincial Insolyency Act em- 
powers, the District Judge tọ decide all, questions 
whether of title orpriorty or ofany nature what- 
sosyer and whether involving matters of law or of 
fact, which may arise in any case of insolvency 
doming within the cognisance of the court or which 
the court may deem it expedient or necessary to 
decide forthe purpose of doing complete justice or 
making a complete distribution of property. Sec- 
ion 4 read with 8.75 and Sch, I ofthe Provincial 

neolvency Act, Goes confer a tight of appeal te the 


DIKAPUR TRADING V. PRCBHABH CHANDRA, 


of-—-Appealability—Hindu’ 


149 L. 0. 


aggrieved party in a case in which an order of thé 
present description has been made bythe District 
Judge. [p. 486, col. 1.] 

A creditor who 15 allowed to intervene in an 
insolvency proceeding, even if his debts have not 
been proved before the court, is a‘person aggrieved’ 
and has a right of appeal. Rustomjee Dorabjee v. 
K.D. Brothers (1), referred to. [ibid.] 

A party isnot entitled to administer interroga- 
tories for obtaining discovery of facts which con- 
stitute exclusively the evidence of his adversary's 
case, [p. 486, col. 2.] 

From the mere fact that a person carrying on 
business is a coparcener in a joint Hindu family, 
it does not necessarily follow that all his coparce- 
ners are his partners in that business, The fact of 
partnership must be proved by evidence showing 
that the persons alleged to be partners have agreed 
to combine their property, labour and skill in the 
business and to share. the profits and lossesin the 
same. Vadilal v. Shah Khushal (3), referred to. [p. 
486, col. 2.] 


Second Oivil Appeal against an Original 
order of the District Judge, 24-Pargauas, 
dated the 9th August 1930. 

Mr, Bankim Chandra Mookerjee for Mr. 
Girija Prosanna Sanyal (with him Mr, 
Boveinara Narayan Ghose), for the Appel- 
ant. 

Dr. LEitjon Kumar Mukerji, Meesre. 
Rupendra Kumar Mitter and Apurbadhan 
Mukherji, for the Respondents, 


Guha, J.—This appeal is directed 
against an order passed by the learned 
District Judge of the 24-Parganas, on 9th 
August 19:0, exercising jurisdiction under 
the Provincial Insolvency Act 1920. The 
facts of the case giving rise to the appeal 
may be briefly stated: On an application 
of two creditore, Manmatho Nath Purkait 
and Sudhir Ohandra Parkait filed- ön <6th 
November 1929, an order of adjudication 
was passed by the learned District Judge, 
In the application by the creditors it was 
stated thatacts of insolvency had been 
committed by Mahendra Ohandra Sen and 
Sris Chandra Ohaki carrying on a business 
in paddy asa partnership firm, and in the 
list of properties mentioned in the applica- 
tion it was stated that the firm styled 
Mahendra Chandra Sen and Sris Ohandra 
Ohaki owned one rice mill standing on 
about 8 or 9 bighas of leace-hold land on 
Bura Sibtala Road, Sabapore in the District 
of 24 Parganas. lt appears that on 24th 
February 1930, one Nalini Mohan Rai 
Chaudhuri put in a petition before the 
court, stating that both Mahendra Ohandra 
Sen and Sris Chandra Ohaki had brothers. 
Mahendra Chandra Sen, it was stated had 
three brothers, and Sris Chandra Ohaki 
had four brothers; all these brothers, the Sen 
Brothers andthe Ohaki Brothers were mema 
bers of two Hindu.joint families, and all 
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of them were interested in the rico business 
referred to inthe petition for insolvency, 
who participated in the profits of the said 
business, and had sharein the same, The 
petition for insolvency and the application 
of Nalini Mohan Rai Ohaudhuri that there 
are other partners in the firm were con- 
sidered by the learned District Judge on 
24th February 19:0, and it was ordered by 
consent of all parties that the firm of 
Mahendra Chandra Sen and Sris Ohandra 
Ohaki and its partners Mohendra and Sri, 
who had appeared in court after service of 
notice, be adjudged insolvents. It appears 
from the order sheet that on 25th March 
1930, the alleged debtors, according to the 
application of-Nalini Mohan Rai Chaudhuri, 
Provas Ohandra Sen, Prosanno Chandra 
Sen, and Surendra Ohandra Sen, as also 
Khitish Ohandra Ohaki, Satis Ohandra 
Chaki, Kamakhya Chandra Ohaki and 
Bhabesh OhandraOhaki filed their objections 
before the learned District Judge. 

The objections raised by the Ohaki 
brothers on the one hand and by the Sen 
brothers on the other controverted the 
allagations made in the application of 
Nalini Mohan Rai Chaudhuri and the 
objectors prayed for the rejection of the 
said application, It was stated by the 
objectors that they were not jointly and 
severally liable for the debts incurred by 
Mahendra Ohandra Sen and Sris Ohandra 
Ohaki, and that neither the Sen brothers, 
nor the Ohaki brothera were members of 
joint Hindu families. On the objections 
raised by the persons named above sought 
to be impleaded in the proceedings as 
debtors, the learned District Judge raised 
the following issues: (1) Are the opposite 
party viz., Provas Ohandra San, Surendra 
Nath Sen, Prasanna Ohandra Sen, Khitish 
Chandra Ohaki, Satis Ohandra Ohaki, 
Kamskhya Ohandra Chaki and Bhabesh 
Chandra Ohaki partnera of the Insolvent 


Firm, Mahendra Ohandra Sen 
and Sris Ohandra Ohaki; and (2) 
Is the present petition made by Nalini 


Mohan Rai Obasudhuri maintainable as 
against the opposite party? The material 
issue raised for determination in the casa 
by the learned District Judge, was directed 
to the question whether the Sen brothers 
. andthe Ohaki brothers mentioned above 
were or were not to be adjudged insolvents 
along with Mahendra Chandra Sen and Sris 
‘Onandra Ch3ki so that the properties belong- 
ing to the members of the two families, of the 
Sens on the one hand, and the Ohakis on the 
other—might be added to the assets of.the 
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Firm of Mahendra Ohandra Sen 
and Sris Ohandra Ohaki, On 23rd June 
1230 petitions were filed by creditor Nalini 
Mohan Rai Ohaudhuri praying for reasons 
stated therein that the opposite parties, the 
thtee Sen brothers and the four Ohaki 
brothers, as also the insolvents Mohendra 
and Sris might be directed to answer inter- 
rogatories set forth ia the petitions filed in 
court. Notices were issued on the parties 
to show cause why they should not be 
directed to answer the said interrogatories. 
On 30th June 1930 after hearing the parties 
concerned, the learned Districs Judge 
declined to allow the interrogatories. 
Thereupon the proceedings were allowed to 
continue. Witnesses in support of the cases 
of the parties were examined. From an 
order recorded oa 23th July 1930 it appears 
that Jogendra Ohandra Ohackerbatty, the 


-Managing Director of the Dinajpur Trading 


and Banking Oo, Ltd. appeared by a 
pleader, and was allowed to intervene asa 
creditorin the proceeding pending before 
the learaed District Judge. On the 
materials placed before the court, consist- 
ing of oral and documentary evidence, the 
learned Judge dismissed the application of 
the creditor Nalini Mohan Rai Ohaudhuri. 
Tae Dinajpur Trading and Banking Oo, 
Ltd , has appealed to this cours. 

A preliminary objection was taken to the 
hearing of the appeal by the learned 
Advocate appearing for the respondents, 
the three Sen brothers and the four Ohaki 
brothers. It was contended before us on 
behalf of these respondents, that the 
Dinajpur Trading and Banking Oo. Ltd, 
had no right of appeal as the company was 
not in a position ofa creditor whose debt 
had been proved. It wa» further contended 
that the order of the learned District Judge 
was not such an order which was made 
appealable by the Provincial Insolvency 

st, in view Of the provisions contained in 
s. 4read with s. 75 and Sch. Iof the Act. 
The Dinajpur Trading and Banking Oo, 
Ltd., was allowed to appear in tha proceed- 
ings in the court below and intervened in 
the same, as a creditor, The debt of the 
company had not at the time been proved; 
but all the same it could not, iu our judg- 
meat, be said that the company was not a 
“person aggrieved” withia tha mean- 
ing -of the Provincial insolvency Act: 
s3e in this ocnnection the decision of 
this court in ths case of Rustomjee 
Dorabjee v. K. D, Brothers(l). We hold 
- (1) 99 Ind. Oas. 736; A I. R, 1927 Cal. 163; 53 0, 
866; 44 0, L. J. 454, 
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that the Dinajpur Trading and Banking Oo.. 
Ltd., was a “person aggrieved” within the 
meaning of the Provincial Insolvency Act 
and had therefore a right of appedl-although: 
the'debt of the company had not, till the time 
when it was allowed to intervene in their 
solvency proceéding, been proved beforethe: 
“ court. PEN 

‘In regard tothe second contention bearing 
upon the preliminary objection urged be- 
fére us,itisto be noticed that s. 4, Pro- 
vincial Insolvency Act, empowers the Dis- 
trict Judge to decide all questions whether 
of title or priority or of any nature whatso- 
ever and whether involving matters of law 
or of fact, which may arise in any case of 
insolvency coming within the cognizance 
_of the court or which the court may deem it 
expedient or necessary to decide for the 
purpose of doing complete justice or 


making a complete distribution of property. ` 


This section read withs, 75 and Sch. I, 
Provincial Insolvency Act, does confer a 
right ofappeal to the aggrieved party in 
á case in which an order of the present 
“description has been made by the District 
Judge. Furthermore, it appears to us that 
even on the assumption that the provisions 
relating to appeal as contained in the Pro: 
vincial Insolvency Act do not cover an 
order of the nature which we are considering 
in the présent case, there could ba no doubt 
that in view of s. 75, cl. (3) the order was 
appealable with the leava of this court, In 
the present case, the appeal having bean 
admitted and allowed to be proceeded with, 
it was, in our judgment, tantamount to the 
granting of leave as contemplated by the 
Provincial Insolvency Act, The view we 
take of the matter is in consonance with 
‘the decision of the Patna High Vourt in 
the case of Gopal Ram v. Magni Ram 
(2). The preliminary objection raised on 
behalf of the respondents must therefore be 
overruled. 

On the merits, the learned Advocate 
for the appellant has in the first place, 
urged before us that the refusal by the 
learned District Judge of the application 
‘of Nalini Mohan Rai Chaudhuri for compel- 

-ling the respondents before us, viz., the 
“Sen brothers and the Ohaki brothers to 
answer the interrogatories filed in court, 
was wholly unjustifiable in law. The 
learned District Judge in refusing to allow 
the interrogatories, expressed theopinion 
that the creditors could not be allowed to 
prove their case by extracting information 
: (2) 107 Ind, Cas. 830; A. I. R. 1928 Pat. 338; 
Pat. 375; 9 P, L. T. 329 (F. B). 
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from the alleged partners of the insolvent 
instead of proving their case by producing 
evidence; that the creditor Nalini Mohan 
Rai Chaudhuri was fishing for information 
of facts which it was his business to prove, 
The interrogatories have been placed be- 
fore us and we have given our best atten- 
tion to the contents of the said interro- 
gatories. 

It appears to us to be clear that the 
learned Judge's view in the matter of his 
disallowing the interrogatories is correct. 
A party is not entitled to administer inter- 
rogatories for obtaining discovery of facts 
which constitute exclusively the evidence 
of his adversary's case. In our judgment 
therefore there is nothing.*wrong in the 
learned District Judge's decision in dis- 
allowing the interrogatories as filed in court, 
As it has been indicated already, the object 
of the creditor Nalini Mohan Rai Ohau- 
dhuri and that of the creditor, Dinajpur - 
Trading and Banking Oo. Ltd., the appel- 
Isnt before us were to have Mahendra 
Ohan@ra Sen and his three brothers, as also 
Sris Chaki and his four brothers, adjudged 
insolvents, so that the properties owned by 
the Sen brothers and the Ohaki - brothers 
might be added to the assets of the Firm 
Mahendra Ohandra Sen and Sris Ohandra 
Ohaki. We have been asked by the learned 
Advocate for the appellant to proceed with 
the presumption against the respondents, 
the Sen brothers on the one hand and the 
Ohaki brothers on the other, on the ques- 
tion of their being members of two joint 
Hindu familes. Even on the supposition 
that there was any such presumption arising 
from the facts and circumstances of the 
case before us, from the mere fact that a 
person carrving on business is a coparcener 
in a joint Hindu family, it does not neces- 
sarily follow that all his coparceners are 
his partners in that business. The fact of 
partnership must be proved by evidence 
showing that the persons alleged to be 
partners hava agreed to combine their 
property, labour and skill in the business 
and to share the profits and losses in the 
game: see in thisconnection the decision of 
Ohbandavarkar, J., iathe case of Vadilal vi 
Shah Khushal (3).(His Lordship proceeded to 
consider the evidence and concluded). On 
the whole, we have no hesitation in agreeing 
with ‘the learned District Judge in his 
conclusion that the evidence in the case 
before us is quite inadequate for the finding 
that the Sen brothers at Bogra and the 
Ohaki brothers at Pabna were partners of 

(3) 27 B. 157;4 Bom, L,R. 968, . 
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‘the rice mill at Oalcutta; . In thè ‘result, 
the appeal fails, and is dismissed: The 
parties are to bear their own costs in this 


appeal. 
M. O. Ghose, J.—I agree. ._ 
Appeal’ dismissed, 


N/A. 


NAGPUR JUDICIAL COMMIS- 
; SIONER'S COURT. 
First Oivil Appeal No. 31-B of 1931. 
July 19, 1932, > 
: Niıyoe, A. J. O. AND GBILLE, A. J. O. 
` LAXMAN AND OTABR3— PLAINTIFF — 
2 APPELLANTS 


. Versus 
‘DHAMORI CO-OPERATIVE OREDIT 
SOOCIETY—Derenpants 
— RESPONDENTS, 

Co-operative Societies Act (IV of 1912), ss. 2 (c), 
48—Member’ whether includes joint family—Award 
against minor member—Validity —Hxecuting Court, 
power to question award—Award on mortgage— 
Decree not giving 6 months' time—Validity of 
Rules—Civil Procedure Code (Act V of 1908), s. 4?, 
0. XXXIV, rr. 2, 1h. 

‘the term ‘member’ ins. 2 (c) of the Co-operative 
Societies Act, 1912, is wide enough toinclude a 
joint Hindu family and an award passed by the 
Registrar against a joint family consisting of 
minor members is not invalid merely on that 
ground. [p. 488, col. 2.] , 

At, any rate the court executing such an award 
has no right to question the validity of the award 
on this ground [ibid.] 

Anaward under the Act directing the sale of 
property comprised in a mortgage does not militate 
against O. XXXIV, r, 14, Oivil Procedure Code. 
[p; 439, col. 1.] 

Rules framed under s, 43 of ths Act are not 
ultra vires merely because they deprive a mortgagor 
of his right to a period of six months to pay up 
the mortgage decree. Janakinath Singha Ray v, 
Nirodbaran Ray (4), Costa Rice v. Erlangar (5), 
referred to. [ibid] 

In order thatan executing Court may question the 
validity ofa decree the fact of the court having no 
jurisdiction to pass a decree ought to appear on the 
face of the decree or must be capable of being 
gathered without the necessity of an enquiry into 
facts. Gore Chand Haldar v. Prafulla Kumar Roy 
(1), Kashinath v. Harde Central Bank (2), M. A. 
Koyal v. Bhondlal (3) and Janakinath Singhe Roy 
v. Nirodbaran Ray (4), referred to. [ibid.| 

First Civil Appeal against the order of 
the Second Additional District Judge, 
Amraoti,in Miscellaneous Judicial Oase 
No, 137 of 1930, dated the 14th March, 
1931, f 

Mr. T, L. Sheore, for the Appellants, 

- Messrs, M. B. Kinkhede R. B. and K. V. 
Brahma, for the Respondents. 

.dJudgment.—The facts of the case 


out of which this: appeal arises are that. 


on 2nd May, 1927, an award was passed 


| GaxMay V DHAMORE O, O, SocraTY: 


Bt 


by the Dequty Registrar,- Co-dperativa 
Societies against Nagorao, son of Madhoji 
and his two minor sons, Laxman and 
Vithal, :on the basis of a mortgage deed 
erecuted “by them in favour of the Dhamori 
_Go-operative Oredit Society, District 
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‘mraoti. An application was made by the Oc- 





izoperative Society in the Court of the Second 


- Additional District Judge, Amraoti, for 
execution of the award, Laxman and 
Vithal, who were minor sons of Nagorao 
resisted the execution of the award on 
the ground that the Deputy Registrar of 
Co-operative Societies had no jurisdic- 
tion to pass an award against them, who 
were minors and not members of the 
Society, and also on the ground that 
having regard to O. XXXIV, r. 14, the 
property comprised in the mortgage was 
not liable to be sold without a regular 
suit filed for the purpose, These con- 
tentions were negatived by the court 
below which ordered the execution to 
proceed. Laxman and Vithal have preferred 
this appeal. 

It is urged for the appellants that the 
award being ultra vires of the Deputy 
Registrar could not legally be executed by 
the civil Court and that the executing 
Court had jurisdiction to declare it null 
and void ss against them. Reliance is 
placed on Gora Chand Haldar v, Prafulla 
Kamar Roy (1), Kashinath v. Harda Central 
Bank (2) and M.A. Koyal v. Bhondlal (3), 
The last mentioned case has no bearing 
on this case since in that case the award 
was impeached on the original sideof the 
civil Oourt and notin execution. Much 
stress has been laid by the appellants’ 
learned Counsel on the dictum expressed 
in these words:—“It seems to us that the 
authority of the executing Oourt to ques- 
tion the validity of the decree will depend 
on the facts and circumstances of the 
particular case under consideration, and 
no hard and fast rule can be laid down 
in this matter:” See Kashinath v. Hardu 
Central Bank (2). 

It must be noticed that in the opera- 
tive part of the judgment the learned 
Judges who decided the case narrowed 
the scope of these observations in these 
terms :— a. 7 

“We are of opinion that the executing Court, 
within certain limits, can question the validity of 


(1) 89 Ind. Cas. 685; 53 O. 166; 42 O. L. J. 1; 290. 
W. N. 948; A. I. R. 1925 Oal. 907 (F.B) . ; 

(2) 120 Ind, Gas. 732; 26 N. L. R. 60; A.L R. 1929 
Nag. 357; Ind. Rul. (1930) Nag. 60. 

(3) 130 Ind, Oas. 820; A. I, R. 1981 Nag, 48; Ind, 
Rul, (1932) Nag. 68, 
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@ decree, where the question of jurisdiction -is 
involved." . . se ` 
It is apparent that what they laid down 
was that the executing Court would be 
entitled to refuse to execute the decreas 
in particular cases if it is satisfied that 


the court which passed the decree had go“, 
That decision can- : 
not te interpreted as laying down a broad 


jurisdiction to pass it 


proposition that the cxecuting Court has 
jurisdiction to investigate the facta of the 
case for the purpose of determining that 
the court bad no jurisdiction, All that 
it could reasonably be interpreted to mean 
is that if on-the face of it, the decree 
appears to have been passed by a court 
which had no jurisdiction to passit, the 
executing Court will refuee the execute 
the decree, There may presumably be a 
multitudé of circumstances which would 
render the decrees void by showing that 
the court had no jurisdiction, such as 
where a decree is pas3ed against one who 
was deed at the time or who was a minor 
but wrongly represented to be a major 
or that the decree was passed by a court 
in excees of its pecuniary or territorial 
jurisdiction, in such cases it can no doubt 
be contended that the decree was void 
being ultra vires of the court which passed 
it. In the twojfiret mentioned illustrations 
it would not appear on the face of the 
decree that the court had no jurisdiction 
to pass it as it would in the last men- 
tioned illustration. It would be necessary 
for the court to launch on an enquiry to 
determine whether the circumstances which 
deprived the ccu:t of this jurisdiction 
existed or not. Tho executing Oourt will 
in such a case be exceeding its jurisdic- 
tion in conducting an investigation of 
of this character. The case reported as 
Gora Chand Holdar v, Prafulla Kumar 
Roy (}) was a peculiar case in which it 
was apparent that the court which passed 
the decree had no jurisdiction to do EO, 
It was in view of that finding that their 
Lordships of the Calcutta High Court held 
that the executing Oourt was. entitled to 
reface execution of that decree. The use 
of the word ‘apparently’ by their Lord- 
ships of the Osleutta High Oourt is 
significant, It means ‘obviously’ or 
‘patently’. ‘the fact of the court having 
no jurisdiction to pass a decree ought to 
appear on the face of the decree or must 
be capable of being gathered without the 
necessity of an enquiry into facie, 


In the present tase the mere fact that 
the appellants were ; : ; 


winors would not be 
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-registration of a society and a person 
-admitted to membership after registration 
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a circumstance which would deprive the 
Registrar of Co-operative Societies 
of his’ jurisdiction to pass an award, 
Section 2(c) of the Oo operative Societies 
Act, 1912, defines a ‘member’ as including 
a person joining in the application for the 


in accordance with the by-laws and any 
rules. The word ‘person’ has been defined 
in the General Olauses Act, s, 3, as 
inclusive of any company or association 
or body of individuals whether incorporat- 
ed or not. The term ‘member’ is thus 
elastic enough to embrace a joint family 
within the ambit ofits meaning. As the 
membership of the joint family composed 
of the appellants and their father is not 
repugnant to law, it must be presumed 
that they were all members of the Society, 
and the presumption is confirmed by the 
abstinence of the appellants from raising 
this plea before the Deputy Registrar of 
Co-operative Societies when he made 
the award. Now ia order to enable the 
executing Court to determine that the 
Registrar or the Deputy Registrar of 
Oc-operative Societies had no jurisdiction, 
it would necessarily have to go into all 
these questions of fact which are obviously 
beyond the province of an execating Court. 
It must, therefore, be held that the execut- 
ing Oourt wasright in declining investiga- 
tion of this matter. 

As to the next contention, it is apparent 
that this contention cannot prevail without 
nullifying r. 25 of the rules framed by 
the Local Government under s. 43 of the 
Co operative Societies Act of 1912, That 
rule compels the members of the Society 
to refer their disputes to the Registrar 
of Oc-operative Societies, and 
under r. 22 the award or a decision by 
the Registrar of the Oo-operative Societies 
should be enforced by an application to 
a civil Court as if that award or decision 
was @ decree of that court. The Oo- 
operative Societies Act and the rules 
made thereunder are intended to provide 
a speedy remedy for the settlement of 
disputes among the members of the Co- 
operative Society, and itis to attain that 
object that such cases have been removed 
from the jurisdiction of the ordinary civil 
Courts, To insist on the necessity for a 
civil suit onthe strength of O. XXXIV, 
T. 14 is tant@mount to saying that 
the Co-operative Societies Act and the 
Tules framed thereunder should be regarded 
as nugatory. Were a suit to be filed, ag 
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contended by the appellante, the suit 
would be summarily thrown out in view 
of the special provisions in the Oo opera- 
tive Societies Act. It must be noticed that 
0. XXXIV, r. 14, contemplates decree 
for the payment of money only, and as 
the decision given by the Registrar directe 
the sale of the property comprised in 
the mortgage, it does not militate against 
O. XXXIV, r. 14. It is in substance a 
final decree for the sale of the mortgaged 
property. The appellants’ contention that 
the rules made by the Local Government 
under s. 43 of the QOo-operative Societies 
Act deprive the mortgagor of his rightto 
a period of six monthe, which he would 
in the ordinary civil Oourts be entitled 
to get under O. XXXIV, r. 2, and, there: 
fore, wlira vires of the Local Government, 
is not cogent and sound. The conc3ssion 
of six months period for payment of the 
mortgage decree does not create any sub- 
stantive right in the mortgagor but is only 
a rule of procedure. It is an established 
proposition of law that no person has a 
vested right in any course of procedure: see 
Janakinath Singha Ray v. Nirodbaran 
Ray (4) and Republic of Costa Rica v. 
Erlanger (5), Moreover s. 4 of the Oivil 
Procedure Uode exempts any special form 
of prccedure prescribed by or under 
any other law for the time being in force 
from the purview of the Code of Civil 
Procedure. The Oo operative Societie 
is intended to regulate the members of 
the Oo-operative Societies only and 
the persons who by becoming mem- 
bers of the Society voluntarily 
agree to be governed by the Oo-operative 
Societies Act to the exclusion ofthe Oivil 
Procedure Code, carnot make any grievance 
of it, 

For the foregoing reasons the appeal is 


dismissed with costs. Pleader’s feas 
Rs. 25. 
Ay Arreal dismissed. 


(4) 124 Ind. Oas. 817; 57 O. 148; Ind. Rul, 
Oal 465; A, I. R.1930 Oal. 422. 
(5) (1876) 3 Oh, D. 62 atp. (9. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
First Oivil AppealNo 53 of 1931. 
August 18, 1932, 
Frernes, J. O. ann Mesra, A.J. O. 
» AOHRAJSING RAMSING—APPELLAINT 
j TETSUS 
ACHRAJRAM SAHNI AND 0oTABRS— 
” RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 88,0. 
XXI, r. 11—0rder for transfer of decree—Decree not 
actually trunsferred—Transferring Court, if proper 
court to apply for execution—Application in accord- 
ance with law’, meaning and significance of—Step-in- 
aid—Application for transfer, if step-in-aid—Limita- 
tion Act (IX of 1908), Sch. I, Art. 182—Award, if and 
when decree—Arbitration Act (IX of 1899), s. 11. 

Where a decree is ordered to be transferred by the 
executing Court to another court but is not actually 
transferred, the executing Court remains seized of the 
proceedings and an application for execution can 
properly be filed in that court. [p. 491, col. 1.) 

In order to see whether an application is in accord- 
ance withlaw allthat has to be seen by the court is 
whether it is in accordance with the requirements 
oflaw. If any of the material particulars re- 
quired by O. XXI, r. 11, has been left out and the 
defect is not repaired in time, it may be said that the 
application is not in accordance withlaw. Even if 
the intention ofthe decree-holder in making an ap- 
plication was not to seek effective execution but 
merely to start a fresh period of limitation, 
he may succeed in his object if. he complies 
with the -requirements of O. XXI,r. 11. Ruqqaya 
Bibi v. Prag Tewari (1), Lachman Pundeh 
v. Maddan Mohan Shye (2) Kayastha Co. Limited 
v- Sitaram Dube (3) and Sreenath Chakravarti v. 
Priyanath Gandopadhya (4), referred to. [p. 492, col. 2.] 

An application for transfer of a decree isa step-in- 
aid of execution. [p. 491, col. 1.] 

An award is a decree on and from the date it is 
available in the court for putting it on the file, that 
is, the day on which it is received in the court for 
that purpose. [p. 490, col. 2.] 

Mr. Khanchand Gopaldas, for the Appel- 
lant. 

Messre. Suganlal H. Jeswani and Tolasing 
K, Advani, for the Respondents. 

Judgment. —This is an appeal against 
the order of Milne, Additional Judicial 
Commissioner, in execution proceedings 
(No. 561 of 130) dismissing the appellant's 
application for the execution of an award as 
a decree on the ground that it was barred 
by limitation. At the outset the facts 
leading upto the dismissal of the applica- 
tion may be briefly noticed so far as they 
are relevant for a proper appreciation of 
the various points raised in this appeal. 
Oertain disputes having arisen between 
Messra. Volkart Brothers and one of their 
constituents Messrs. Achrajram Sahni the 
matter was referred to private arbitration. 
The arbitrators’ award was rezeived in this 
court on Yist June, 1923. It allowed a 
certain amount to Messrs. Volkari Brothers. 


The decree-holder applied on 3rd August, 
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1923 for transfer of the award decrée to” 
Peshawar. An order was passed on 3rd- 
August 1923 end the, papers were handed 
over to- the decreesholder, The papers 
are alleged to have been lost and were 
never actually transmitted to the Peshawar: 
Court. l = 

On 17th July 1926 an spplication;fo 
execution was made to this court. Notice 
was ordered to issue on lith August, 1926; 
It could not be served, so a fresh notice was. 
ordered. Eventually as costs were not paid, 
‘the application was struck off on lst Octo- 
ber, 1926. Two similar -applications for 
execution appear to have been preferred, 
Bubsequently with which we are not con- 
cerned, Finally on 12th July 1980 an 
Application was made the dismissal whereof 
is the subject-matter of the present pro- 
ceedings by the assignee of the decree. 
‘Against this application the opponents 
judgment-debtors had raised three objec- 
tions as under ; (1) that the application is 
time-barred: (2) that the assignment relied 
upon by the assignees is a sham and colour- 
able transaction: they have noright to exe- 
cute the decree and their application should 
‘be refused: (3) that the assignment contra- 
venesthe provisions of O. XXI, r. 16, Oivil 
Procedure Oode, and is an illegal one and 
cannot be recognized by the court. 

The objection on the score of limitation 
was developed thus at the time of the 
hearing of the application. Under Art. 
182, Limitation Act, which is applicable 
to the present case the period is three 
years either under cl, (|) from the date 
of the decree or under cl, 5 from the date 
ofthe applying in accordance with law to 
the proper court for execution, The pre- 
vious application offthe original decree- 
holders dated the 17th July 1926 was made 
the butt of attack by the opponents, It 
was contended that that application was 
hot in accordance with law and not present- 
ed to the proper court and that if that ap- 
plication went out then the present appli- 
cation we are concerned with would be time- 
barred. The assignee decree-holder’s de- 
fence was that the award though received 
in 1923 was actually ordered to be filed on 
- fth September 1927 and thus became exe- 
cutable for the first time on that date and 
that as the present application has been 
filed within three years of that date it is 
in time under cl. (1), Art. 182. In the al- 
ternative it was. contended that in any 
case the application of 17th July, 1926, was 
a proper application and should stand the 
-decree-holder in good stead on the 
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score . of limitation- under cl. ` (5) . of the. 
article; : 
The learned Additional Judicial Commis- 
sionef held that the date of the award de- 
cree was not thé dite . on which the award 
wag ordered to be filed by the Judge 
and that as the application of 17th July, 
1926, though presented in the proper court 
was not in accordance with law inasmuch 
asit asked the court to do that in execution 
which it was not competent to the court td 
do, it had to be dismissed as time-barre 
and he ordered accordingly. ence this 
appeal, On behalf of thé appellant, thé 
decree-holder’s assignee, the same two con-- 
tentions are put forward here as were urg- 
ed in the executing Odurt. An-additional 
ground is urged to save limitation based 
on cl, (6), Art. 182, Limitation Actas if 
stood: before the amending Act IX of 1927, 
The main stand taken on behalf of the res- 
pondent judgment=iebtor is on the ground 
that the application of 17th July 1926 was 
not in accordance With law and not preferred 
to theproper court. The other objections 
urged inthe execution proceedings are also 
pressed here -but not so vehemently or 
seriously, 
I shall first dispose of the contention of 
the appellant that the award having been 
filed in September 1927 the present appli- 
cation in July 1930 being within three . 
years, is in time. There is hardly any 
substance in this point. That an award on 
being filed has the force of a decrea and 
becomes executable like a decree of the 
court is undisputed. Now under s. li, 
Atbitration Act, the filing of the award is 
tobe done by the arbitrator or umpire who- 
ever is the author of the award. The 
Court has not to order any award to be filed 
Although what exactly would amount to 
filing an award is not specifically defined 
in the Act, it appeara from the language of 
the section that all that thearbitrator need 
dois merely to forward the award with the 
necessary papers so as to reach the court 
on whose file it is to ba placed: and that 
would constitute a filing of the award, 
Actually giving the award a place on the file 
of the court is more or less 8 ministerial 
or executive function, What the Registrar 
or the Judge does on receipt of the award 
is merely the act of recording the fact of 
the filing by the arbitrators. It is thus 
clear that the award is a decree on and 
from the date it is available in the court 
for putting it. ön the file, that ie, the day 
on which it is received in the court for 
that purpose, We, therefore, concur in 
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the finding recorded by the- learned Addi- 
tional Judicial Commissioner that the 
award was executable from the date on 
which it was received in this court, namely 
2ist June 1923; and that the subsequent 
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orderin 1927 to file it was redundant and. 


at best merely amounted to recording & 
fact that it had been caused to be filed at 
the instance. of the arbitrators, So that 
this point does not avail the appellant 


_ against the limitation bar pleaded by the’ 


respondent. - 

_ To come to the next point, the appellant 
maintains that even if the award: became an 
executable decree from 21st June 1923 the 
present application would be within time. 
He relies. on the application dated 3rd 
‘August 1923 for the transfer of the decree 
to Peshawar asa step-in-aid of execution 
and the subsequent applications for execu: 
tion preferred in this court as so many 
stages within three years of each other 
giving him fresh starting points for the 
purpose of limitation. That an application 
for transfer of a decree is 8 step-in-aid of 
execution cannot. be disputed in view of the 
aw on the point as crystallized by a series of 
judicial decisions noticed ia B. B. Mitra’s 
Limitation Act, Edition 10 at page 799, 

. The issue for determination before us 
being whether the finding of the court of 
first instance that the application for execu- 
tion we are dealing with is time-barred is 
shown to be erroneous or otherwise unjusti- 
fiable inlaw, the pivot of determination 
becomes the next step in execution relied on 
by the appellant, namely the application of 
17th July 1926. Two questions arise: (1) 
‘Was it presented to the proper court and 
(2) Was itin accordance with law? It is 
contended on behalf of the respondents that 
this application was not presented to the 
proper court because at {the time of the 
-presentation of the application the decree 
‘had slready stood transferred for execution 
‘by the District Court at Peshawar and the 
Karachi Oourt was not seizod of the execu- 
tion proceedings. Now it appears that after 
‘an order was passed on 3rd August 1923 
transferring the decree to Peshawar, the 
papers were handed over to the decree- 
holder but being misplaced they were never 
transmitted tothe Peshawar Oourt. It is 
‘not contended on behalf of the respondent 
that the papers did in fact reach the 
_Peshawar Court. There was therefore no 
actual transfer of the decree and the court 
of the Judicial Commissioner waa the pro- 
per court that wasseized of the proceed- 
ings. The learned Judge whose order is 
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under appeal states fin his judgment “the 
opponents never contended that such a 
transfer had been effected.” Under the 
circumatances it is not necessary to discuss 
the question whether even if the decree had 
been transferred to the Peshawar Oourt the 
jurisdiction of the Karachi Oourt had been 
taken away. 

“The next question to be considered is 
whether the application impugnéd by the 
respondent wasor was not in accordance 
with law. It appears to me that in order to 
see whether an application is in accordancé 
with law all’ that has to be seen by the 
court is whether it is in accordance with the 
requirements of law. That is the only 
reasonable construction to my mind which 
can be placed on the words ‘in accordance 
with law’. Now what the law requires in an 
application for execution is given in O, XXI, 
r. 1], Civil Procedure Code. If any of the 
material particulars required to be given by 
thet rule has been left out and the defect 
notrepaired in timeit may be ssid that 
such an application is not in accordance 
with law. The defect however must be such 
as would take the application out of the 
category of applications for execution 
contemplated by O. XXI, r. 11. Ifon the 
other hand, all the particulars required to 
be given by cl. 2 of the Rule are given, the 
application cannot be said to be defective or 
not in accordance with law. In Ruqqaya 
Bibi v.Prag Tewari (l) it hes been held 
that: 

“In placing a construction on the words of Art, 182 
(5), Sch. I, Act IX_ of 19087 a court should look at the 
words of the article themselves and not endeavour to 
introduce extraneous considerations. It should be 
remembered that Art. 182 imposes restrictions upon 
the rights of adecree-holder to obtain the remedy 
awarded to him by the deeree. Onthe face of itsuch 
restrictions can only be justified by general policy. 
Ordinarily when acourt has awarded a man a certain 
remedy that remedy should be granted to him......... 
The person who is to provide the remedy should b 
safeguarded. The nature of these safeguards should 
be found in the enactment itself and nowhere else. 
The words “application in accordance with law to the 
‘proper court for execution” in Art. 182 cannot be held 
to refer to anything more than what they state.” 


Now itis not contended by the respon- 
dents that any of the particulars or details 
required to be given by r. 11 (2) O. XXI 
has been imperfectly givenor omitted, 
All that is urged in this connection is that 
certain details are incorrectly given. In 
the first place it is pointed out that the 
date of the decree is not correctly reproduced 
in the application. That however is an 
obvious error. It is nota material irregu- 


- (1) 110 Ind. Cas. 704; A. I, R. 1928 Oudh 337; 3 Luck 
580; 5 O. W. N, 353, 
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larity on account of which it can be said 
that the application is not in accordance 
with the requirements of law. N:xi it is 
pointed out and this is the strongest weapon 
in the armoury of the respondent that in 
the application it is stated that the 
jadgment-debtor was in Karachi on the 
date of the application and that some 
movable property in his possession to be 
pointed out to the bailiff, should be attached: 
that this has been proved to be untrue; and 
that therefore the court here had no juris- 
diction to proceed with the execution as 
indicated in the last column, It is 
contended that this was therefore not an 
application in accordance with law. The 
fallacy underlying this argument ia 
apparent on the face of it. As pointed out 
by Field, J., in his judgment in Lachman 
Pundeh v Maddan Mohun Shye (2): 

“There is a distinction between the jurisdiction of 


the court to execute the decree and the circumstances 
under which effective execution can be had,” 


Assuming fora moment that the aver- 
ment that the judgment-debtor was in 
Karachi and had movable property in his 
possession in Karachi was not true, still the 
court was not asked to do that which it was 
not competent forthe court to do. The 
court was asked to attach property within 
its jurisdiction, which it was perfectly 
competent to the court to order. If it had 
been proved by the judgment debtor to the 
satisfaction of the court that there was as a 
matter of fact ro property within its 
jarisliction to be attached, the applicant 
would not have been 4ble to secure effective 
exécution of hia decree. But-that would not 
vitiate the validity or legality of the 
application for execation as such. An 
application is whet the applicant asks the 


‘court todo; not whatit might turn out to 


be in the light of evidence recorded subse: 
quently in connection with another matter. 
lt must be remembered that this application 
of 17th July 1926 had been preferred by 
the original decree-holder and not by the 
appellant-assignee. It may be that the 
decree-holder on being credibly informed 
that the judgment-debtor for the tine 
being had choien to come within the 
jurisdiction of the Karachi Oourt applied 
for attachment and subsequently it was 
discovered that the information was not 
well founded and hence the application was 
not pursued. The assignee of the decree- 
holder cannot reasonably be expected to 
substantiate all the avermentg made in the 
application preferred by his predecessor-in- 


(2) 6 O 513;70, L, R, 521, 
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title for which he had not himself vouched. 
The facts stated, namely, that the judgment- 
debtor was in Karachi and had some mov- 
abla property ia Karachi were either correct 
or incorrect, If they were correct, it goes 
without saying that the application was in 
accordance with law. But if they turaed 
out to be otherwise the quastion whether 
the incorrect statements were unintentional- 
ly or intentionally inserted would be a 
question of the good faith orthe want of it 
of the applicant and it is conceded on behalf 
of the respondent in view of the decision in 
Kayastha Co, Lid, v, Sitaram Dube (3) that 
the court need not concern itself with the 
motive of the applicant. 
_ Even if the intention of the decree-holder 
in making an application for attachment 
was not to seek effective execution but 
merely to startafresh period of limitation 
there is no reason why he should not 
succeed in his object provided the applica- 
tion was presented to the proper court and 
complied with the requirements of O, XXI, 
T. 11. In support of this may be quoted the 
decision in Kayastha Co, Ltd v. Sita Ram 
Dube (3) referred to above. In a recent 
Oalcutta casa Sreenath Chakravarti v. 
Priyanath Bandopodhayay (4) in which 
analogous provisions of limitation had to 
be considered it was held that the decree- 
holders were entitled to call to their aid a 
previous application for execution although 
the court to which the execution had been 
preferred was not competent to execute the 
decree as sgairst immovable property 
situated outside its territorial jurisdiction. 
It was laid down further that the question 
was not whether the court had jurisdiction 
to execute the decree but whetherit had 
jurisdiction to entertain the application. 
In other words, whether an application made 
for execution made in that court in such 
circumstances will count as an application 
for execution for the purpose of limitation. 
Even if an application is made toa court 
which passed the decree to execute it in 
respect of property outside its territorial 
limits and that court will not have jurisdic- 
tion to carry out such execution, the 
application should be regarded as made to a 
proper court. Asa matter of fact on the 
application we are considering just now, 
that is the one which is attacked as not a 
proper application, the court had ordered 
notice to issue. This goes to show that it 

(3) 118 Ind. Cas. 17; A. I. R. 1929 All. 625; 52 A. 11; 
Ind, Rul. (1929) All. 785; (1929) A. L, J. 983. 

(4) 132 Ind. Oas. 149; A. I. R. 1931 Oal. 312; 58 O 
a aaa L. J. 569; 35 O. W, N. 77; Ind. Rul. (1931) 
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had been entertained by the court and there 
was no prima facie defectin the applicaticn 
co far as the requirements of the law were 
concerned. Since the court was aeked to do 
that which was perfectly competent for the 
court to do, namely to attach property in 
Karachi, I fail to ceo how it can be said that 
the application was not in accordance with 
law in that it invoked the powers of the 
court beyond its territorial competency. 

An application is what the applicant 
wants from the court irrespective of what 
the court may or may not grant, We are 
therefore, of the opinion that the view taken 
by the learned Additional Judicial Oom- 
missioner is not correct with regard to this 
particular application and we must allow it 
to be put forward by the appellant as a freeh 
starting point to eave limitation in these 
execution proceedings. (The learned 
Judge held that the assignment was 
proved and that it was not necessary to 
interpret Art. 182 (b) in view of the conclu- 
sions reached and proceeded). We therefore, 

set aside the order of the executing Oourt 
and grant the application of the appellant 
for execution of the decree in Judicial 
Miscellaneous No. 171 of 1923, Respondent 
No. 1 to bear the costs of the appellant and 
of respondent No. 2 of both the courts and 
bear his own. 
N/A. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Second Civil Appeal No. 540 of 1929, 
Februsry 16, 1932. 
SUBBEDAR, A. J. O. 
Musammat MANJU BAI— 
PraixTirF—APPILI ANT 
VETEU3 . 
-QULAB RAO GANPATRAO MAHADIK 
—DEFENDANT—REEPCNDENT, 

Hindu Law—Adoption—Effect—Lose of rights in 
natural family— Mere continuation of names in re- 
venue registers—Whether amounts to adverse posses- 
810M. 

A member of anundivided Mitakshera family 
completely loses his rightin the coparcenary prop- 
erty as soon as -he is given away in adoption into 
another family and the mere continuance of his name 
in the mutation. register would not legally justify 
the conclusionthet he was in adyeřse possession of 
his shai. [p. 494, cole. 1 & 2; $ 

(Ofise-law disċussed:): 

Second Uivil Appeal against the decree of 
the District Judge, Raipur, dated the 29th 
June, 1929, in Civil Appeal No. 25 of 1929, 
reversing that of the Second Sub-Judge, 
Firat Olase, Raipur; dated the 23rd Febru- 
ary, 1929 
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Messre. V. Bose, J Sen. and DN, Rudra, 
for the Appellant. 

Messrs. P. S, Kotwal, M, B. Kinkhede 

R.B„and K, V. Deoskar, for the Respond: 
ent. : 
Judgment.—Ths facts leading to 
this appeal are shortly these:—One Banda- 
ji had twosone, Tatyarao and Gulabrao, 
with whom ke formed a joint Hindu family 
governed by the Mitakshara Law. Upon 
Bandaji’s death in 1911, the whole village 
of Kirna, which till then stood recorded 
in hbis nam `, came to be mutated in the 
names of his two sons in equal shares, An 
year after Bandaji’s death on’ 3rd May, 
1912, Gulabrao, who was then 9 years of 
adoption in the 
Mahadik family butin spite of this his name 
was not removed from the mutation register 
in respectofthe half-share in the vile 
lage. 

Tatyarao died in 1918 and was succeeded 
by his widow Musammat Manjubai and the 
8 annas share in the village which stood in 
Tatyarao’s name was then mutated inher 
name. For about three years one Abarao 
Shindhe managed the whols village for 
Manjubai and then, as Gulabrao attained 
msjority, he succeeded tothe mangership 
and wasalso appointed lambardar. Dis- 
putes arose later on between Manjubai and 
Gulabrao which culminated in the filing of 
the present suitby Manjubaij, in 1925 
against Gulabrao for possession of the 8 
annas share in the village which continued 
in the mutation register recorded in the 
name of the defendant. The principal 
defence to the plaintiff's claim made by 
Galabrao was that in spite of hig adop- 
tion in another family he continued in 
possession of the8 annas share in dispute 
by receiving profits appertaining to it from 
Tatyarao up to the latter's death and even 
thereafter and that the plaintiff's claim was 
thus barred by hig adverse possession for 
over 12 years next before the institution of 
the suit. 

Inacarefuljudgment the trial Gourt 
overruled the pleain defence and found, 
asafact, thatthe defendant, ever since 
his adoption into the Mahadik family, did 
neither have possession nor receive any 
share in the profits of the village and that 
mere continuation of his name in the 
mutation register was ineffectual in creste 
ing any titlein him. A decree in terms’ 
of the plaintiff's prayer was accordingly 
passed agsinst the defendant. On appeal 
by the defendant the District Judge, Rai- 
pur, concurred with the finding of the 


tT 
trial Court that till 1921 when the defend- 
ant came of ageand took over the manage- 
ment of theentire village he had received 
no profits either from the plaintiff's hus- 
band or from the plaintiff as was dlleged 
by him. The learned Judge, however, 
found that the defendant remained in 
adverse possession since “1911”, because 
his namecontinued on in the mutation 
register, in spite of his|adoption and con- 
sequent loss of titleand that he had thus 
acquired, at the date of the suit, a new and 
an indefeasible title tothe 8 annas share 
claimed by the plaintiff. He, therefore, al- 
lowed the appeal and dismissed the plaint- 
iff's suit. The plaintiff has thereforecome 
up on second appeal, and Ihave no doubt 
that it. must succeed. . 

On the findingsconcurrently arrived at 
by boththe courts below that upon his 
adoption the defendant lost his undivided 
interest in the 8 annas share of the vil- 
lage in dispute, that till his death Tatya- 
rao alone was in physical possession of the 
whole village and that the defendant did'not 
receive any share in the profits as alleged 
by him, the mere continuance of his name 
in the mutation register would not legally 
justify the conclusion that he wes in ad- 
verse possession of the8 annas share 


-claimed in the suit: Kunwar Sen v. Darbari 
` Lal (1). It then, till Tatyarao’s death the 


‘not forfeited his right 


possession of the defendant was not 
adverse it is clear that even if his posses- 
sion thereafter became adverse on any ac- 
count it would be ineffectual to confer any 
title by adverse poszession, upon him be- 
cause the present suit was filed, admitted- 
ly, within 12 years of Tatyarao’s death. 
Mere inaction on the part of Tatyarao in 
having the name of the defendant removed 
from the mutation register, after the de- 
fendant's adoption, could not, as contended 
by the learned Counsel forthe defendant, 


-be construed to mean that, in spite of the 


adoption, Tatyarao still continued tohold 
the other 8 annas share in the village for 
and on behalf of the defendant; the more 


‘so since the defendant himself, as D, W. 


No. 7, has explained that his name was 
allowed to remain in the Revenue Records 
under an honest impression that he had 
thereto by - his 
adoption and forthe purpose of protecting 
his right in the natural family if his adop- 
tion turned out to be illegal. I then hold, 
disagrseing from the lower Appellate 


- Court, that the defendant-respondent has 


~ (4) 84'Ind, Oas, 171; 38A, 411; at pp, 4lds 415; 
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failed to establish his plea of adverse pos- 
session, 4 

An absolutely new case, not set up in 
either of the two lower Courts, was tried to 
be set upon behalf of the defendant-res- 
pondent in the present appeal to the effect 
that on his adoption he did not forfeit 
his right in the coparcenary property of 
his netural family. On the face of it 
the contention seems plausible butis cer- 
tainly untenable. It has been repeatedly 
held from the earliest times that a mem- 


ber of an undivided Mitakshara family. 


completely loses his right in the coparce- 
nary property as soon as he is given 
away in adoption into another family, 
The text on which the law on ‘the sub- 
ject is founded,is that of Manu, Ohap; 
IX, verae 142, which is translated by 
Dr. Ganganath Jhaia his Manusmriti, 
Volume V, page 126, as under:— 
“The adopted son shall not take the family 
name or the property of his progenitor; the cake 
follows the family name and the property; for him 
therefore, who gives away his son the funeral offer- 
ings cease, ; 
Tre central idea of this text as interpret- 
ed by several 


commentators &3 well as, 


by their Lordships of the Privy Oouncil ig | 


that as soon ase boy is adopted, he ceases 
to be a member of his naturalffamily losing 
all rights therein and ceases to have any 
duties in it, and is invested with the cor- 
respondingrights and duties in the adop- 
tive family: Macnaghten’s Hindu Law 
page 69, Vyavastha Darpan page 888, 
Mayne para. 172 (8:h Edition), Shastri's 
Hindu Law, 6th Edition, pages 241 246, Sar- 
kar on Adoption, 2nd Edition, page 419-A, 


Birbhadra Nath: v. Kalpataru Panda 
(2) (per Mookerjee, J.), Nagindaa 
` Bhagwandas v, Bachoo Hurkissondass 
(3), Dattatraya Sakharam Deoli v. 


Govind Sambhaji Kulkarni (4), Ramchand- 
ra v, Manubai (5), Raghuraj Chandra v. 
Subhadra Kunwar (6) and Nagarmal v, 
Abdul Rahman (7). ' 

It was arguel for the defendant-respond- 
ent that the principles enunicated in 
Shyama Charan Chattopadhaya v. Sri- 


(2) 10. L. J. 388; at p. 400. 
. (8) 32 Ind. Oas.403; 40 B. 270; 30 M. L. d, 193; 14 


A. L. J. 185; 3 L. W. 259; 19M. L. T. 193; 18 Bom, - 


L.R. 172; (1916) M, W. N. 258; 23 O. Li Ji 395; 20 
D. W. N. 702; 43 I A. 58 P. 6, 
(4) 34 Ind. Oas. 423; 40 B. 429; 18 Bom. L. R. 258 
(9). 52 Ind. Oas. 695; 43 B.774; 21 Bom. L. R. 776, 
. (6) 108 Ind. Cas 73; 3 Luck. 16 atp. 86; 55 I 


A. 139; A. I. R. 1928 P. O. 87; 50. W. N. 443: 96 A. 


L. J. 609; “30 Bom. L.R. 829; 32 O. W.N. 1009; 59 


` M-L. J. 778; 22 L. W380 (P, O 


(7) 89 Ind, ‘Cas, 941; A, I, R, 1926 Nag. 5,- 


A) 
s 


tii 
r 


1933, . 


charan Chattopadhaya (8) though the case 
was one under the Dayabhaga School of 
Hindu Law, are equally applicable to a 
-case under the’ Mitakshara Law as ad- 
ministered in this province, forthe reason 
that a coparcener here is permitted to 
alienate his undivided share in the coparce- 
nary property for value; thus showing 
that he has a sort of vested interest in the 
coparcenary property. This contention is, 
on the face of it, untenable. In the first 
place iniShyamacharan’s case (8) the learned 
Judges clearly recognised the distinction 
between the two systems of law as will 
appear from the following quotation at 
page 1143* of the report. 

“Tt «will thus appear that nothing short of degra- 
dation can deprive a Dayabhaga son of properly 
inherited from his father Even if the case of 
Dattatraya Sakharam Deoli v. Govind Sambhaji Kul- 
karni (5) be regarded as goodlaw, this does not 
assist the appellant as the decision was based on 

. the peculiar constitution of the Mitakshara joint 

family, by whichright to property of the father 
arises from the birth of the son and is liable to be 
divested if thesonis transferred from the joint 
family to some other family by adoption, which 
causes the extinction of the .filial relationship, 
if the adoption takes place during the lifetime of 
_ the father. The Bombay case of Dattatraya Sakha- 
“tam Deoli v. Govind Sambhaj Kulkarni (4) has gone 
ajistep further and has held that the same rule ap- 
plies where the adoption takes place after the 
death of the futher. Under the Dayabhaga Law, after 
the son succeeds absolutely, there is no divestment, 
except in theextreme case of degradation.” 


In the next place the right of alienation 
bya coparcener off his undivided share 
in the coparcenary property which is re- 
cognised in these provinces is: not at all 
similar to that presented by a Hindu govern- 
ed by the Dayabhaga Law. It is recognis- 
ed only on equitable grounds namely 
that when a coparcener can have his share 
determined and separated by partition at 
any time he chooses, it is but equitable 
that this right of partition should be en- 
forced at the instance ofthe alienee who 
has paid valuable consideration in exchange 
for that share: Diwakar v.Janardhan (9) 
and Vinayakrao v, Laxman (10). Again 
such a right of alienation can exist only 
so long as the alienoris a member of the 
coparcenary,§ but directly he goes out of 
his natural family by adoption, the right 
being based upon his particular status as 
-a member of the coparcenary is automati- 
cally extinguished as would bethe caséin 
the event of his death in the natural family. 
~ (8) 120 Ind. Cas. 157; 56 O. 1135; 49 0. L. J. 298; 
33 O.W. N. 553; A.I R.1929; Cal. 337; Ind. Rul. 
(1980) Oal..13. 

(9) 30.P.L. R. 64. : 

- (10) 44 Ind. Cas. 51; 14N.L. BR. 56 at p. 60 
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Itis conceded by Dr. Gour for the res- 
‘pondent that Ramchandra v. Harischandra 
(11) which follows Sri Rajah Venkata Nara- 
sinha Appa Row v.Sri Raja Ranganyya 
Appa Row (12) and Mahableshwar Na- 
rayan v. Subramanya Shivram (13) does 
not lend any eupport to the proposition con- 
tended for in this case because it and the 
other cases relied on therein had to deal 
with either the divided share ofa coparce- 
ner or the absolute interest which he had 
acquired by right of survivorship prior to 
his adoption. I then hold that by reason 
of his adoption the defendant-respondent 
had lost whatever coparcenary right he had 
in the 8 annas share claimed in the’ pre- 
sent suit, 

For the reasons given above the decree of 
the lower Appellate Court is setaside and 
that of the first court restored with all 
ccsts on the defendant-respondent, 


A. Appeal accepted, 
(11) 117 Ind. Cas. 268; 25 N. L.R. 139; A. I. R, 
1929 Nag. 177. 


(12) 29M. 437; 16M. L. J. 178. r 
(13) 72 Ind. Cas. 309; 47 B, 542; 25 Bom, L. R. 274; 
A. I. R.1923 Bom, 297. i 
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PATNA HIGH COURT. 
First Oivi) Appeal No, 159 of 1928, 
July 29, 1932, 
JaME3 AND AGARWALA, JJ. 
Thakur BAGESHWARI OHARAN SINGH 
— PLaINTIFF—APPELLANT 
versus 
BINDESHWARI OHARAN SINGH 

AND OTHERS— DEFENDANTS— RESPONDENTE] 

Chota Nagpur Encumbered Estates Act (VI of 1876) 
s. 12-A—Khorposh grant in favour of a member of a 
family—Validity—Sanction of Commissioner— 
Necessity of—Alienation without sanction void 
ab initio—Previous decision about validity of- such 
grant—Whether operates as res judicata—Evidence 
Act (I of 1872), s. 21—Minor—Admission by guardian 
—Whether binding on minor. vs 

The object of the Ohota Nagpur Encumbered 
Estates Act is to preserve the estate for the heir 
and any dealings with the property which - might 
have the result of keeping the heir out of possession 
attracts the operation of 8. 12-A. [p. 498, col. 2,] 

A khorposh grant usually implies that the 
subject-matter of the grant willrevert to the 
grantor or his heir only on failure of descendants of 
the grantee in the direct line, and attracts the 
operation of s. 12-A and requires for its validity 
the previous sanction of the Oommissioner. - [p; 498, 
col. 2; p. 499, gol. 1.] a be È 

An order of the Commissioner refusing to sanction, 
an alienation or charge is appealable to the Board 
of Revenue. [p. 498, col. 1.] 

An alienation or charge made without the sanction 
of the Commissioner being void ab initio, cannot 
be impregnated with life by a decision in. ion pripr 
suit, Such a debision cannot operäte as res judicat — 


dis not binding.in æ subsequent Buit. --Tarine 
‘Gharant Bhattacharjee’ v. Kedar Nath Halder (2), 
‘Manohar Lal v Baideo Singh (3), “Rup Nath Mandal 
v. Jagan: Nath Mondal (4), Joy- Chand Kumar v. 
Bhutnath Khan (5), relied on. Khiinarayan Sahi v. 
Surju Seth (6), referred to. [p. 500, col, 2.] : 
“An admission made on behalf of a minor by his 
guardian is’ binding on the minor under s. 21, 
Evidence Act. Bageshwari Charan Singh v. 
Jagarnath Kuari (1), relied on. [p. 497, col. 2j 
First Civil Appeal against a desision of 
the Subordinate Judge, Hazaribagh, dated 
the 3lst March, 1928. 


Mr. Shiveshwar Dayal, Government 
Pleader and Mr. S.S. Bose, for the Appel- 
lant. 


Messrs, S, M. Mullick, B. C. De, Janak 

Kishoreand Bindeshwari Prasad, for the 
ondents. f 

enn d.~-The appellant, who 
was the plaintiff in;the court below, is tke 
present holder cithe Darguli estate in 
“Chota Nagpur and is a grandson of Thakur 
Jadu Oharan Singh,the previous holder of 
theestate. Jadu Charan had twogons by 
his first wife, namely, Ramdhan Oharan 
Singh and Jibdhan §Ohsran Singh; by his 
‘second wife, Thakurain J sgarnath Koeri he 
had a third son, Bindeshwari Oharan Singh. 
The plaintiff Bageshwari Oharan Singh is 
- the son of Ramdhan Charan. In 18:0 Jadu 
Charan gifted several villages to his seccnd 
wife-for-the maintenance of herself and 
any children she might bear him. The 
income of these villages was stated to be 
about Rs. 00 per annum. In 1894 the 
management of the estate was taken over 
under the provisions of the Obota Nagpur 
Encumbered Estates Act of 1876. It was 
released to- Jadu Charan on- the 15ih of 
May, 1809, Sestion 12: A of the Act, however, 
eontinued to apply to the estate. Cn the 
16th of June, 1209, Jadu Cheran executed 
‘another deed . of gift .cf certain villages in 
favour of his ceccnd wife, and on the 17th 
‘of November of the came year he made e 
khorposh grant in favour of his youngest 
son: Bindeehwari: of villeges..and lands 
whose annual value was stated to be 
Rs, 1,300. These lande are described ‘in’ 
Schedule A to the plaint of the present suit. 
The.sanction of the Oommissioner under 
p, 12-A was not obtained either in respect of 
the gift or the grant;.but seven years later, 
onthe 14th of March, 19:6; Jadu Oharan. 
applied to the Commiesioner to sanction. 
them, Atthesametimetwo petitions for 
sanction were filed by the TAakurain one on 


behalf of herself in respect of the gift to her 


ef the-16th of June 1£0, and the other as 
guardian-of Bindeshwari and in respect -of 
fhe- grant tohim of the 17th of November 
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1909. The Commissioner refused his sanc- 
tion. ie : 
Bindeshwari attained his majority on the 
21st of September:1917 and-on the 2nd of 
November 1917 he instituted Suit No, 117 of 
1917 against Jadu Oharan his father, and 
Jibdhan and Ramdhan Oharan his brothers, 
This was a suit for maintenance. Ramdhan 
filed a written statement in that suit, but 
took no further steps init. On the lzth of 
November 1919 a decree was pasced in that 
suit, under which Bindeshwari was to get a 
khorposh of properties yielding an income 
of Rs. 2,300 in cash and Rs, 400 in produces 
in addition to the lands covered by ths 
grani of 1909. An application under O, 
IX, r, 13, Oivil Procedure Oode was smade 
by Ramdhan but was dismissed’ on the 3rd 
of January 1920, Then, on the 2Ist of 
January, Jadu Oharan, purporting to act in 
obedience to the decree, executed a khorposh 
grant in favour of Bindeshwari Oharan in 
respect of certain properties yielding an 
income of Rs. 2,700and including the right 
to the minerals, These properties are - 
described in Schedule B to the plaint, In addi- 
tion to these Schedule B properties the grant 
also purported to convey the Schedule A pro: - 
perties which were covered by the deed of. 
1909. Ramdhan died on the 30th of January 
1920. The managementof--the estate was 
again taken over under the Ohota.. Nagpur 
Encumbered Estates Actin 1921. On the 
2let of February, 1425, Jadu Oharan died 
intestate, The plaintiff Begeshwari, son cf 
Ramdhan succeeded under the rule of lineal 
primogeniture. Some of the properties 
included inthe grant of 120 wera subges 
quently usufructuarily mort gaged:to defends 
abt No. 2, - 
Bageshwari instituted the present enit on 
the 14th of May 1926 in the court of the 
Subordinate Judgecf Hazaribagh, through. 
the Manager of the Darguli Encumbered 
Estate, against Bindeshwari Charan and the 
usufructuary mortgagee. He prayed for a 
declaratioa that the grants of 1909 and 19:0. 
were invalid and inoperative, for recovery of 
peseession of the Schedules A and B proper» 
ties and for recovery of Rs. 9,500as mesne 
profits for 1981 and 1982 Sambatand Rs, 200 
as damages for timber and wood removed 
during those years. He alleged that the 
decree in Suit No. 117 of 1917 was collusive; < 
that that suit had abated for non-substitu- 
tion of parties on the death of Ramdhan; 
and that under-a custom prevailing in the 
estate the proprietor could make khorposh 
grants only of property yielding an income 
of Rs. 100 perannum and khas fote. land up 


1083 < 


to 12 bighas. Healso contended that the 
‘grants were invalid for want of the Commis. 
sioner's sanction under’ e. 12-A. The 
defendant No. 1, on the other hand, pleaded 
inter alia that the decree in the 1917 suit 
operated as res judicata with the result 
that the plaintiff could not now be heard to 
say that the holder's right to make khorposh 
grants was limited by custom, or that the 
grant of 1909 was invalid, or that he (the 
defendant) was entitled to less than a 
khorposh grant yielding Rs. 4,000 a year. 
His contention was that a decision on all 
these points- is either expressed or implicit 
in the decision of the’ suit of 1917. The 
defendant also pleaded limitation with 
respect to the Schedule A lands, claiming to 
be in adverse possession of them since 1909. 
It is not disputed that he has been in posses- 
sion since then. 
~ -Thé Bubordinate Judge dismiesed the 
suit, He found that thecustom averred by 
the plaintiff was not proved; that the decree 
- inthe suit of 1917 was not void on account 
“ of collusion and that the decree in that suit 
was a finsland not a preliminary decree 
_and, there’ore, that the suit had not abated 
for ncn substitution of the present plaintiff 
in place of his father. He also found that 
` the grant of 1909 was void by reason of the 
want of the Oommissioner’s sanction under 
s. 12 A of the Act, but came to the conclu- 
sion that the decision in the 1917 suit 
operated as res judicata on this point and, 
therefore, that the grant must be treated as 
valid. With regard to the grant of 1920 he 
held that s,12 A was controlled by s. 23 
which permits the bringing of a suit for 
maintenance, and that the grant being in 
pursuance of the decree obtained in such a 
suit was not rendered void by s. 12-A except 
astothe mineral rights which were not 
mentioned in the decree. Having found 
that the grant of 1920 was valid, and that the 
grant of 1909 must be treated as valid, the 
Subordinate Judge held that the question 
of adverse possession did not arise, but 
expressed an opinion that if the grants 
were invalid, recovery of the properties 
covered by the grant of 1909 was barred. 
With regard to limitation, it is clear that 
if the grant of 1909 was valid, no question 
of adverse possession can arise; and that if 
that grant was invalid, the present claim to 
recover the land covered bythe grant is 
time-barred, unless there has been such an 
acknowledgment as is contemplated by s. 
19 of the Limitation Act. Plaintiff contends 
that ths application for sanction made on 
behalf of Bindeshwari Oharen on the 4th of 
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March 19 16 constitutessuch an acknowledg- 
ment and he relies on the decision of the 
Privy Oouncil in Bageshwari Charan Singh 
v. Jagarnath Kuari (1). That was a suit 
instituted by the present plaintiff to recover 
from the mother of the present defendant 
No. 1 the properties of which she was in 
possession under the gift of the 16th of 
June 1909, on the ground, inter alia, that 
the gift was void by reason of want of the 
Commissioner's sanction under sB. 12 A, 
The defendant in that suit pleaded adverse 
possession for more than twelve years. To 
this defence the plaintiff replied that the 
application for sanction made in 19)6 was 
an admission which constituted an acknow- 
ledgment under s, 19 of the Limitation Act. 
The High Oourt (Das ‘and Adami, JJ.) 
negatived the contention... This decision 
was reversed by the Privy Oouncil. The 
petitions filed by the Thakurain for sanc- 
tion in 1916 on behalf of herself and on 
behalf of Bindeshwari were in precisely the 
same terms, The material words of the 
petitions were 

“that in view of the petition filed by Thakur Jado 
Charan Singh your petitioner begs to file the original 
deed of grant and prays that your Honour may be 
pleased to sanction the same or order fresh grant on 
the same terms to be executed.” 


The only difference between the Privy 
Oouncil case and the present one, on the 
question of limitation, is that in the present 
case the admission was made not by defend- 
ant No, L himself who was then a minor, but 
by his mother on his behalf. She, however, 
had been appointed his guardian on the 
14sh November,1906, and it is therefore clear 
that in view of the provisions of s. 21of the 
Evidence Act the admission made by her 
binds him. Mr. Mullick for the respondent- 
defendant submitted that the decision of the 
Privy Council as to the correct construction 
of the petition of 1916 was not binding in 
the present case, As I have already said, 
the two petitions filed by the Thakurain 
were in precisely similar terms and I am 
therefore, of opinion, that we are bound by 
the construction placed by their Lordships 
of the Privy Council on the document 
which was before them. The matter is of 
no importance because I should have con- 
me the documents in the same way my- 
self, 

The custom alleged by the plaintiffin the 
present suit was also pleaded in the written 
statement which he filed in the suit of 

(1) 136 Ind. Cas. 798; 13 P. L. T.279; 9 O. W. N. 
43: A, I. R. 1932 P. O. 55; 36 O. W. N. 250; 35 L. W. 
217; (1932) A. L. J. 186; 55 O. L. J. 136; 62 M. L. J. 
296; 34 Bom. L. R. 463; Ind. Rul, (1932) P. O. 142; 11 
Pat, 272; 59 I, A. 130; (1932) M, W. N, 660(P, O), 
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1917, In the absence of evidence in sup- 
port of the plea the Subordinate Judge held 
in that suit that the alleged custom was 

_not proved. The Subordinate Judge who 
‘has tried the present suit has heard such 
evidence as was produced before him with 
tegard to the custom and has decided that 
it does not establish the custom. I agree 
with his finding, If it had been proved, 
it would have imposed an unusual restric- 
tion on the right of the proprietor of an 
impartible estate to make provision for the 
dependant members of his family by means 
‘of adequate khorposh grants. It has nothing 
to commend it snd the evidence adduced 
in support of itis unconvincing. That evi- 
dence consists of certain khewats and the 
statements of two witnesses Lachmi Oharan 
Singh and Mahabir Prasad. The khewats 
‘merely show that when the record: of-rights 
was prepared some sighteen years ago cer- 
tain small khorposh grants existed. There 
is nothing to show the relationship in 
which the grantees stood to the grantora, 
and they do- not negative the right of the 
proprietor of this impartible estate to make 
adequate khcrposh grants to his ecn. Fur- 
thermore, the khewats merely show the ex- 
tent of the grants at the time of the sur- 
vey and not their extenf at the time the 
granis were made. Lachmi Obaran Singh 
claims to have heard of the custom from his 
uncle and another distant relative when he 
was a youth aged 15 to 18 years. His evi- 
dence regarding the cecasion on which he 
heard of the custom inspires no confidence in 
his statement, Mahabir Prasad held an en- 
cestral jagir in a village in the estate and was 
formerly in the service of Jadu CharanSingb, 
He claims to have heard of the custom from 
Jadu Charen in the course of a litigation 
gome eighteen years ago. Itis clear, how- 
ever, that be did not hear of it up to 1912, 
for in that year he deposed in the course 
ofa survey proceeding thatthe amount of 
-khorposh was not regulated by custom. 

The custom was cet up by the present 
‘plaintiff in a suit for maintenance instituted 
by his uncle Jibdhan Oharan in 1425. It 
was negatived and Ks. 65 a month was 
determined as maintenance, In 1912 Jadu 
Charan deposed that the account of khor- 
posh grant was not regulated by custom. 
‘This, however, is considerably discounted 
by the fact that he was depcsing three 
years after he himself had made a grant 
inconsistent with any such custom. The 
karpardaz of defendant No. 2 in the pre- 
seut case has denied the existence of the 
gustom, but his connection with the Darguli 
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estate dates only from 1965 Sambat, Last- 
ly, there is the evidence of defendant 
No. 2 himself and he also denies the custom. 
Although I am not prepared to place any 
great reliance on the negative evidence of 
the defence, I am equally unconvinced by 
the evidence adduced on this point by the 
plaintiff on whom lay the onus of establish- 
ing the custom, I, therefore, hold that the 
custom has not been established, 

I ehall now consider the sections of the 
Chota Nagpur Encumbered Estates Act 
relevant to the present case. As hasbeen al- 
ready observed, the Darguli estate was sub- 
jected to the provisions of the Act in 1894. 
Jadu Oharan was then the proprietor of the 
estate and it was released to him on the 
15th of May, 1:09, subject to the operation 
of s. 12-A, The first clause of that section 
runs as follows:— 

“When the possession and enjoyment of properties.. 
is restored, under the circumstances mentioned in the 
first or third clause of 8. 12, tothe person who was 
the holder of such property when the application 
under s. 2 was made, such person shall not be com- . 
petent, without the previous sanction of the Com- 
missioner, 

(a) to alienate such property, or any part thereof, 

in any Wey, Or, 

(b) to create any charge thereon extending beyond, 

his own life-time.” ; 


An appeal lies to the Board of Revenue 
from the refusal of the Commissioner to 
sanction an alienation or charge. Olause 
(3) provides that every alienation or charge 
made or attempted in contravention of 
sub-s, (l) shall be void. 

The question that arises is whether the 
khorposh grant made by Jadu Oharan in 
favour of Bindeshwari Oharan (defendant 
No. 1) cn the J7th of November, 1909, was 
void fer want of the sanction of the Com- 
missioner under s. 12-A, The plaintiff‘s 
contention is that the grant was void ab 
initio, The deferce, however, is that a khor- 
posh grantis not an slicnation within the 
meaning of the section. According to the 
defence tbe sole object of the Act is to 
preserve the estate for the benefit of the 
members of the family and, therefore, a 
grant to a mcmter of the family does not 
offend sgainet the object of the Statute. 
With this contention [ am not in agree- 
ment. In my opinion the object of the 
Statute is to preserve the estate for the heir, 
and any dealirgs with the propcrty which 
might have the result of keeping the heir 
out of poeeeesion attracts the operation of 
B. 12 A. A khorposh grant usually implies 
that the subject-matter of the grant will 
revert to the grentor or his heir only on 
Jajlure cf deecendgante of the grantee in the 
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direct line. In the present instance the 
grant of 1909 purported to ba a grant 

“in khorposh from 1966 Sambat to Babu Sri Bindesh- 
wari Oharan Singh,! my youngestson, descendible to 
children, generation after generation.” 


Except, therefore, in the eventof Bindesh- 
wari Oharan dying without issue in the 
life-time of Jadu Oharan the grantor aad 
his heirs were likely to be kept- out of 
possession of the land covered by tke 
grants fora very considerable period. 
The validity of this grant, however, was 
directly in issue in the suit of 1917,and 
the contention of the defendant in the 
present suit is that the decision of that 
_ issue now operates as res judicata. In 
that: suit the trial Uourt said that the 
word “alienate” is used in s. 12A 
“in the sense ofthe transfer by way of sale, gift 
or mortgage Bo as to pass the property away from 
the hands of the propristor's femily;” 
‘and the court was of opinion that this 
construction of the section was clear from 
a perusal of the Statement of Objects and 
Reasons prefixed tothe Bill which resulted 
in 6 IYA being added. to the 
original Act. The court obviously misread 
the S:atement of Oojects and Reasons for 
‘one of the objects of the Bill was stated 
to be to prevent disqualified proprietors 
from making extravagant khorposh grants, 


In this appeal the defendant-respond- 
ent supports the Subordinate Judge's 
interpretation of 6, §2-A by a refer- 
ence to the third sub-section of s. 3. 
That subsection renders ihe proprietor 
of the estate during the period of manage- 
ment under the Act incompetent “io 
mortgage, charge, lease or alienate’ his 
immovable property. From this it was 
argued that the Act itself distinguishes 
between alienation on the one hand anda 
mortgage, charge or lease, on the other, 
and, therefore, that the alienation prohibited 
by 812A (i) (a)is something different 
from a mortgage, charge, lease or khorposh 
grant, Mr. Mujllick’s contention on benalf 
of the respondent was that if there be 
any interest in the property remaining in 
the grantor, there is no alienation within 
the meaning of the section; and that as 
the grantor has an interest in the reversion 
to a khorposh grant, it follows that such 
@ grant is not an alienation, Following 
this line of reasoning he was prepared 
to go to the length of saying that an 
usufructuary mortgage of ‘the whole estate 
would not offend the provisions of s. 
12-A. If his contention were sound, the 
object of the section, namely, the preserya- 
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tion of the estate, could always ba defeat. 
ed by the execution of a morigageor pər- 
manent rent free lease of the whole estate, 
I have no hesitation in holding that a 
khorpost grant attracts the operation of the 
Section and requires for its validity the 
previous sanction of the Oommissioner. 

It remains, however, to consider the 
effect of the decision in the 1917 suit on 
this question. As has been already said, 
that was a suit between the present plaint- 
iff Bindeshwari Oharan, on the one side, 
and Jadu Oharan, Ramdhan Charan and 
Jibdban Charan, on the other. The 
validity of the grant of 1909 was diractly 
in issus, and the decision was in favour 
of its validity. The respondents contend 
that this decision operates as res judicata, 
and that therefore the validity of the grant 
cannot now be questioned by the appellant 
whose father was @ party to the suit of 
1917. For the appellant it was urged that 
the suit was in effect a collusive suit 
between Jada Charan and Bindeshwari; 
that Ramdhan Oharan was only a pro forma 
defendant and thatin any case the decision 
does not bind Binhsshwari Caarai, With 
neither of the appallant’s contention can 
I agree. Saccession to the estate is govern- 
ed by the rule of lineal primogenture, 
Ramdhan was, at the time of the suit, the 
next heir and vitally interested ia contes- 
ing the validity of the grant; hə didin 
fact contest it injthe written statement which 
he filed. I do not understand on what 
principle iċ is arguable that Bageshwari 
Oharan, who now holds the estate, ia not 
bound by the decision obtained againat his 
father at a time when his father wa; the 
next heir, merely on the ground that he 
himself was nota party to the suit. Tne 
application of thedoctrine of res judicata 
is, however, also resisted on another 
ground with which 1 shall deal later, 

With respect to the alleged collusion, 
the appellant urges that the suit of 1917 
was merely an attempt by Jadu Oharan 
aod Bindeshwari to obtain a recognition 
of a grantto which the Oommissioner’s 
sanction had not been azcorded, In his 
writtea statement ia that suit Ramdhan 
alleged that the suit had been instituted 
by Bindeshwari Charan in collusion with 
Jada Oharan who was defendant No. L 
and Jibdhan Oharan who was defendant 
No, 3.°The Subordinate Judge found that 
no collusion had been proved. When the 
fasts are examined ié will ba clear that thera 
was no such collusion as to entitle the 
present appellant to say that the decision, 
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is not binding on him. The custom 
alleged by the appellant not having been 
proved there would have been no bar to 
Jadu Charan's making a substantial khorposh 
grant to his youngest son had his estate 
not been subjected to the Ohota Nagpur 
Encumbered Estates Act. The present 
apppellant could not have challenged such 
& grant, If Jadu Oharan had, with the 
sanction of the Oommissioner made such 
a grant to Bindeshwari after s. 12-A 
became opertative in his estate, Baghesh- 
wari could not have impeached the grant. 
How then can Bageshwari claim to be 
aggrieved merely because Jadu Charan 
and Bindeshwari attempted to achieve by 
a ‘suit what could have been effected 
without a suit? I am of opinion that the 
alleged collusion was not suchas to afford 
Bageshwari an effective cause for grievan- 
ce. 

Reverting to the question of the ope- 
ration of the doctrine of res judicata on the 
grant of 1909, the point for determination 
is whether the decision in the 1917 
suit can render valid a transaction 
which sub s, 3 tos. 12-A declares to be 
void. Itis true that in a proper case a 
decision cn a question of law attracts the 
operation of the doctrine of res judicata 
as effectively asa decision ona question 
of fact. That there may be cases however, 
in which adecision on a question of lew 
does not operate as res judicata was Bug- 
gested by Rankin, O. J., in Tarini Charan 
Bhattacharjee v. Kedar Nath Haldar (2), 
and there is 8 decision of a Division Bench 
ofthe Allahabad High Court in Manohar 
Lal v. Baldeo Singh (3) which is not without 
besring on the point. That was a decision 
under the Agra Tenancy Act of 1801, 
Section 184 of that Act precludes a suit 
for rent by one co-sharer except in two 
instances which are not material to the 
present decision. The plaintiff sued for the 
whole rent dus from the tenants. defendants 
in respect of the holding although admitt- 
edly there were other persons besides him- 
self who were co-sharers in the holding as 
proprietors, It appears that there had 
previously been two similar suits by the 
plaintiff against the defendants and that 
the defendants had not pleaded s. 194 in 
bar. In the third suit they did plead 
the section, but the plaintiff contended that 
they were debarred by the rule of res judi- 


(2) 115 Ind. Oas. 593; 560, 723: A.I. R. 1928 Cal. 
777; 48 O. L. J. 327; 33 0. W. N. 196 (F. BJ. 

(3) 103 Ind. Cas. 379; 49 A. 918; 25 A. LJ 589; 
Li R. 8 A. 222 Civ, A, L R, 1927 All, 505 
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cata from doing eo, Ashworth, J., in 
overruling the plaintiff's contention 
said :— l 


“In my opinion where the law forbids a certain 
thing being done in a suit no amount of failure by 
the defendant in the previous suit to plead the 
positive bar created by the Legislature will prevent 
its being taken up ina subsequent suit." 

Walsh, J., who was the other member of 
the Bench, contented himself with the . 
observation that he was satisfied that there 
was no res judicata. A somewhat similar 
question has been decidedin this court 
with reference to s. 47 of the Chota Nagpur 
Tenancy Act, 1908. In Rup Nath Mondal v. 
Jagan Nath Mondal (4) an attempt was 
made to sell a raiyati holding in execution 
of a mortgage decree in spite of the prohi- 
bition contained in s, 47. Objection to 
the sale was taken in and allowed by the 
court executing the decree, but was over- 
ruled in appeal. The decision of the 
Appellate Court was reversed by the High 
Oourt (Kulwant Sahsy and Macpherson, JJ.) 
Kulwant Sahay, J , said :— 

“The second part of s,47 expressly forbids the 
sale of the right of a raiyat in his holding in execution 
of any decree, and the fact that the decree under 
execution is a mortgage decree directing the eale 
of the land in question does notin any way affect 
the provisions of 8. 47 of the Act.” . 

Mcpherson, J., observed: x 

“It is altogether illegal to sell a raiyati right in 
land even in execution of a decree or order directing 
such a sale,” 


Then, in another case, Joy Chand Kumar 
v. Bhutnath Khan (5) s. 47 was pleaded in 
the trial Oourt and overruled. The objec- 
tion was again raised in the execution 
proceedings and overruled by the lower 
Courts on the ground that the question was 
res judicata. This decision was reversed by 
the High Court (Kulwant Sahay and Dha- 
vle, JJ.) who held that the judgment- 
debtor was not concluded by the rule of 
res judicata from raising the question in the 
execution proceedings, Now the the third 
sub-section of s. 12-A declares that an 
alienation or charge made without the 
previous sanction of the Commissioner ia 
void, thatis to say, it is void cb initio. The 
grant of 1209 was in my opinion stillborn 
and the decision in thesuit cof 1917 could 
not impregnate it with life, I therefore 
hold that we are not bound to treat the 
grant of 1109.46 valid merely by reason 
cf the corclucicn gs to its validity arrived 
at by the learrcd. Subordinate Judge in 
the 1917 suit. 


(4) 107 Ind. Oas. 145; 9 P. L.T. 228; 7 Pat, 1783 


A. I. R. 1928 Pat. 227, 
(5) 125 Ind. Cas, 561; 11 P.L. T, 207; A. I. R, 1989 


Pat. 236; Ind. Rul. (1930) Pat, 529, 
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With respect to the grant of Schedule B 
lands, that is to say, the lands covered by the 
grant of 1920 other than the schedule A land, 
the respondent's contention is as follows, 
He says that s. 23 empowers the courts 
in Ohota Nagpur to entertain suits relat- 
ing to claims of maintenance from any im- 
movable property brought under the 
operation of the Act; that the suit of 1917 
was a suit contemplated bys. 23; that the 
suit resulted in Bindeshwari obtaining a 
decree declaring him to be entitled to gat 
as maintenance from Jadu Oharan pro- 
perties yielding an income of Rs. 4,000 a 
year; that for the purposeof assuriag this 
income to Biudeshwarithe decree directed 
Jadu Oharan .to convey to him lands of 
the annual value of Rs 2,700 in addition 
to the lands covered by the grant of 
1909, the annual value of which is Rs, 3,300, 
The respondent says that the decree craat- 
eda chargeon the estate and that the 
grant of 1920 was merely a carrying out 
of the directions given in the decree; and 
that the sanction of the Commissioner was 
not required to validate the grant. The 
argument is based on the assumption that 
the suit of 19.7 wasa suit to which the 
provisions of s. 23 applied. This, however 
‘is a fallacy as will bs apparent from an 
examination of this section and 8.21 B As 
originally enacted r, 23 is as fo'lows: 

“Nothing in this Act precludes the courts in Ohota 
Nagpur having jurisdiction in suits relating to suc- 
cession to, or claims of maintenance from, any im- 
movable property brought under the operation of 
this Act, from entertaining and disposing of such 
suit, but to all such suits the Manager of such pro- 
perty shall be made a party.” 

In 190) 8. 21-B was introduced into the 
Act, That section provides that “during 
the period of management” the Manager 
shall be made a party to all suits and 
appeals by or against the holder of the est- 
ate, By the same Amending Act the word 
“subject to the provisions of e, 21 B” 
were prefixed to s, 23, This rendered super- 
flaous the last fifteen words of 8,23 (asm: 
ly, “buttoall such suits the Manager 
of such property shall bs made a party”), 
and they were repealed by the same Act. 
From the above it is clear that s. 23 
applies only to cartain suits instituted dur- 
ing the period that an estateis under man- 
agement under the Act, The suit of 1917 
was instituted after the estate had been 
released to Jadu Obaran and before it was 
again taken uader management. The suit 
of 1917, therefore, was not brought uader 
s. 23 of the Ast but under s.9 of the 
Oode of Oivil Procedure, The only 
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effect of the decree in that suit was to declare 
Bindeshwari to be entitled to obtain from 
Jadu Oharan properties yielding an annual 
income of Rs, 4,000, But Jadu Oharan was 
incompetent to give effect to the decree 
unless the Commissioner sanctioned a trans- 
fer or charge under s. 12 A. The Oom- 
missioner has not done so, and there is no 
evidence that subsequent to the decree he 
has been asked to do so. On this part of the 
case the appellant referred to Khitnarayan 
Sahi v. Surju Seth (6) in which it 
was held that s. 12-A is a bar tothe execu- 
tion sale of land belonging to a disqualified 
proprietor unless the Oommissioner sanc- 
tions the sale. The decision in Rup Nath 
Mondal v. Jagan Nath Mondal (4) cited 
above is also in point; for in that case it 
was held that a decree directing the sale of 
a raiyati holding cannot override the pro- 
hibition contained in s. 47 of the Ohota 
Nagpur Tenancy Act, 1808, forbidding the 
sale of such a holding in execution of a 
decree. 

The conclusion a; which I have arrived is, 
therefore, that the appeal must be allowed, 
the decision of the Subordinate Judge set 
aside and the suit decreed with costs, 

James, J—I agree. 

w/a. Appeal allowed. 

(6) 132 Ind. Oas. 868; 12 P. L. T. 508; Ind. Rul. 
(1931) Pat. 292; 10 Pat. 582; A. I. R.1931 Pat. 364. 
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Civil Procedure Vode (Act V of 1908), s, 80, O. VII, 
r. 11—Plaint, rejection of—Discovery of patent 
defect—Partition suit —Manager of Encumbered Estates 
taking charge of defendant's estate during suit—Notice 
under s.80, if necessary—Waiver—Party alleging 
waiver—Proof required 

The question whether a plaint ought to be 
rejected under O. VII, r. 11, cannot depend on 
anything which the defendant may say in his written 
statement. The defect ought to be apparent on the 
face of the plaint. Itis theduty of the court under 
O. VII, to examine a plaint beforeissuing summons. 
The discovery of a patent defect should not as a rule, 
be deferred until the summons has gone out, and the 
written statement has come in. [p. 503, col. 1.] 

Where during the eee of asuit for partition 
the rights of a zemindar vest in the Manager, Encum- 
bered Estates, the act of the Managerin so assuming 
the rights is not such an act as would lay upon the 
plaintiff seeking partition the obligation of first giving 
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motice under s, 80, Civil Procedure Code. Though the 
Manager is to be madea party, he is not more than 
a formal party. Harchumal v. Mazar Khan (1), and 
Bai Kashi v Chunilal (2) relied on. [p. 503, col. 2.) 
A double duty ordimarily devolves upon the party 
who alleges that his opponent has waived any of the 
rights which the law confers upon him. The party 
who sets up this case must make the averment and he 
must make it good. He must allege and he must 
prove, first that the opponent knew what hiarights 
were, and second that he knowingly discarded them, 


Monindra v. Secretar, o State (3), distingui z 
[p 504 oeli] ry of State (3), distinguished 


i Be Asudamal Rewachand, for the Appel- 
ant, 
Mr. C. M. Lobo, for the Respondents. 


Ferrers, J. C.—This is an appeal 
against the order made by the First Olaes 
Subordinate Judge, Larkana, who hag 
rejected a plaint under O. {VIII r. 11(d, 
The facts are these : 

Some years ago a Muhammadan named 
Achar died leaving him surviving a 
widow „and other descendants of whom we 
are principally concerned with two—a 
daughter, defendant No. 5 and & grandson 
defendant No, 1. The daughter, defend- 
ant No. 5, sold half of her interest in her 
father's estate to the plaintiff. Possession 
of this interest wss demanded by the 
plaintiff and refused. On this he filed a 
suit for partition in the Subordinate Court 
at Mehar. While the suit was pending de- 
fendant No. 1 sought the Protection of the 
Manager of Encumbered Estates, The 
plaintiff thereupon submitted thst the 
joinder of the manager had become necer- 
sary and the plaint was, therefore, returned 
to him for presentation in tbe propar 

Jourt, This was done on 24th June, 1929 
and the plaint was filod in the First Class 
Court on Lat July, 1929. Ten months 
iater on 13th May, 1930, defendant No, 1 
and the manager, who had now become 
defendant No. 21, filed their written state- 
ment. The position of the contending 
pales WAS Mery 

efendan o. 5, the daughter f 
whom the plaintiff had bought his iitorest, 
has throughout been willing that the plaint- 
iff's share should be Partitioned and given 
to him. Defendant No, 1 emphatically 
denied that the plaintiff and defendant 

No. 5 have any interest in the property. He 
also contended that the manager, defendant 
No. 21, tad been joined Without necessity. 
Tae manager adopted the written statement 
put in by cefendant No, 1 and made Cox- 
mon cause with him. On these pleadings 
issue was joined on 7th March, 1931. Tre 
issues then framed were there: “Was the 
property in suit lef: by Achar deceased ? 
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Had be any subeisting interest in it? If 
£0 is defendant No. 5 entitled to two annas 
eight pies share or any other share?” 

The suit was postponed till 13th April 
193), when defendants Ncs. land 21 ap- 
plied for an amendment of issues. This 
application was granted on 25th Septem- 
ber 1931 snd the matter was set down 
for hearing on the following issues: 
“Whether ihe suit is bad for want of 
notice to the Manager, Encumbered Es- 
tates?” On this issue the finding which 


the First Subordinate Judge recorded 
was: “Yes.” 
He therefore, rejected the plaint. 


Against this order the plaintiff has come 
to this Oourt in appeal. The principal 
point which he makes is that the learn- 
ed Judge erred in not holding that as 
defendant No. 1 had sought the protection 
ofthe manager pending the suit, no noti- 
ce to him was necessary, It was further 
submitted that the plea of want of 
notice, was taken too late and should be 
deemed to have been waived by the de- 
fendante. In support of his appeal the 
plaintiff has said: 


“Tam not complaining of any act which has 


been done by the manager. I am a purchaser 
from a daughter: my cause of action was com- 
plete before ever the manager was brought in. 


In taking possession of the estate the manager 
has done me no wrong. He has merely stepped 
into the place of defendant No 1. The possession 
of one coparcener is not adverse to another and 
the manager has taken 
over from defendant No. lis therefore not adverse 
to me." . . e . . . 

The pcinte for decision which arise in 
this appeal are three: (1) Ie this a 
suit in respect cf any act done by a 
public officer in bis official capacity ? 
(2) Does the suit appear from the state- 
ment in the plaint to be barred by any 
law? (3) Has defendant No. 21 waived his 
right, if any he had, to preliminary notice 
before this suit could ba instituted agairst 
hin? 

The case of Harchumal v. Mezar Khan 
(1), upon which the appellant pleces his 
principal reliance is to be found in the 
S. L. R. Vol. 25 p. 200, The head- 
note of shat case is in these words: 

“Where during pendency of a suit, the rights 
of a zamindar vest in the Manager, Encumbered 
Estates, and the latter is therefore impleaded, 
as a co defendant, it is not necessary to give him 
notice as required bys. 80, Oivi ]Procedure Code, 
prior to making him a defendant in the suit. 

Furthermore in a suit for partition where the 
Manager, Encumbered Estates, is madea party, 
no notice to him under s. 80, Civil Procedure Code, 

(1) 133 Ind. Cas. 74; A. I. R. 1931 Sind 158; 25 9. L. 
R, 200; Ind, Rul. (1931) Sind 106, 
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is necessary, as the suit is not one inrespect of any 
act purporting to be done by the manager under the 
Encumbered Estates Act.” 

This head-note if it correctly sets forth 
the law, is decisive of the appeal. The 
learned Pleader who appears for the 
respondent does not however admit that 
the doctrine laid down by the head-note 
is applicable to this case. He distin- 
guishes it on two grounds which are 
these: First, in that case the manager 
did not object to the partition. Second, 
the order returning the plaint was needless 
and null. These differences between the 
facts in that case and the facts in thisdo 
no doubt exist, but they do not however 
affect the conclusion, The question whether 
a plaint ought to ba rejected under O. VII, 
r. 11, cannot depend on anything which 
the defendant may say in his written state- 
ment. The defect ought to be apparent 
on the face of the plaint. It is the duty of 
the court under O. VII to examine a plaint 
before issuing summons. The discovery of 
patent defect should not, as a rule, be de- 
ferred until the summons has gone 
out, and the written statement has come 
in. 


With regard to the sesond distinction 
which has bcen raised by the respondent, 
it ig no more than an accidental peculiarity 
ofthat particular case It so happened that 
by an amendment of the law the First 
Olass Subordinate Judge's Oourt in which 
the plaint was originally filed had from 
the date cf the amendment jurisdiction 
to try thesuit against the manager. For 
this reason the order returning the plaint 
to be filed in the District Oourt was a 
nullity and had no more effect than if it 
had never been passed, Tne result was 
that that particular suit was said to have 
been instituted against the Secretary of 
State from the date when the plaint was 
first presented, This was one of the re- 
asons for which ihat suit was held noi to 
be defective for want ofa notice under s, 
80. This isnot however one of the reasons 
which leads to the conclusion with which we 
are at present concerned. As stated in the 
head no‘e that conclusion was that where, 
during the pendency of a suit, the rights 
of a zamindar vest in the manager and the 
latter is therefore impleaded as a co-defen- 
dant, it is not necessary to give him 
notice. 

Againet this head note the respondent 
has however more material objection to 
make. He says that these words are not 
to be found in the text of the judgment, 
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The editor who prepared the report, has gone 
further than the court which delivered the 
judgment. It must be conceded that in 
this objection there is some force. I have 
not bsen able to find in the text of the 
judgment the exact words which appear in 
the head note, What I do however find 
is this: 

“As the claim was not disputed by the Manager’ 
Encumbered Estates, in his written statement, and 
as the suit was notin respect of any act purporting 
to be done by him, there was apparently no necessity 
for ' plaintiffs to give the Manager, Encumbered 
Estates, the notice under s. 80,” 

To the firat of these two reasons I have 
already adverted. The second is that the 
act of the manager, when during the pen- 
dency of the suit he assumed the rights of 
the zamindar is not such an act as would 
lay upon the plaintiff seeking partition the 
obligation of first giving notice under s. 80 
This appears to me to bea correct state- 
ment of the Jaw. Itis no doubt necessary 
to make the manager a party; but the 
manager is no more than a formal party. 
The cause of action was complete before 
ever he came in, and he has done nothing 
more than step into the place already oc- 
cupied by one of the defendants against 
whom the suit had already been duly 
instituted in a competent court, For these 
reasons and concurring with the decision in 
Harchumal v, Mazar Khan (l) I do not 
think that this suit should be held bad for 
want of notice. Saits in which the Manager 
of Encumbered Estates in Sind is concern- 
ed must necessarily ba peculiar to the 
Province of Sind; bat an analogous case has 
come before the High Court of Bombay in 
Bai Kashi v. Chunilal (2). That was a 
suit against an insolvent whose estate had 
vested in a Receiver appointed by the court. 
It was there held that it is not nesessary 
under r. 80, Civil Procedure Uode, to give 
notice to the Receiver inasmuch as the 
suit is not ia respect of any act purporting 
to be done by him in his official capacity, 
The facts are not of course identical but the 
ratio decidendi is the same as we have here. 
This disposes of the firat two points for 


decision. The finding upon esch of them 
is: “No”, With regard to waiver the law 
is this: A double daty ordinarily devolves 


upon the party who alleges that his op- 
ponent has waived any of the rights which 
the law confers upon him. The party who 
sets up this cass must make the averment 
and he must make it good, He mustallege, 
and he must prove, first that the opponent 

(2) 122 Ind. Oas. 857; A. 1. R, 1930 Bom, 11; 31 Bom 
L, R. 1199; Ind. Rul. (1930) Bom. 185, 
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knew what hisfrights were, and second that 
he knowingly discarded them. Of the first 
of these obligations which is the obligation 
of making the averment in plain terme, 
the appellant does not easy: “This I have 
done.” He says rather: “In this particular 
case, this I was not bound to do.” His argu- 
ment runs thus: 


“In my plaint I could not allege waiver; because 
the waiver had not then been made. After my plaint I 
had no second opportunity, and also no obligation. 
Thad no opportunity, for no counter-statement was 
required of me. Ihad no obligation because in the 
issues as framed my contention is at least implicit.” 


To my mind this argument does not carry 
conviction. An opporiuniiy definitely to 
allege a waiver the sppellant has had. He 
had it when the amendment of the issues 
was demanded. He could then have neked 
for the issue in the terms: Hss defendant 
No. 21 waived his right, if any he had, to 
require a preliminary notice? This is a 
material proposition; and the law is that 
each material proposition affirmed by one 
party and denied by the other shall form 
the subject of a distinct issue. Such an 
issue if the plaintiff had required it, would 
in all probability have been framed. Had 
it been refused the plaintiff appellant could 
have said: ‘I have duly made the aver- 
ment.” 

The second obligation resting upon a 
party alleging waiver isthe obligation of 
proving what he alleges. Now the Secre- 
tary of State can no dcubt waive notices; 
and he may also be estopped by his con- 
duct from pleading the want of notice at 
a late stage of the trial. In Monindra v. 
Secretary of State (3) the Secretary of State 
took objection to the insufficiency of notice 
in his written etatement, but when the 
‘iseues were settled, he asked for no issue on 

. the point. It was, therefore, beld that 
another defendant was not competent to 
raise this issue at a later stage, because the 
Secretary of State had waived notice. But 
there is here a distinction which mu3t not 
be overlooked, In that case the Secretary 
cf Siate had in the written statement de- 
finitely alleged that the notice was in- 
suffcient. lt is clear, therefore, that he 
was aware of his rights. When the issue 
came to be framed ne did not insist upon 
this contention. It might, therefore, fairly 
be contended that he had knowin gly waived 
his right to notice, In the present case 
the Secretary of State did not in his written 
statement advert to s. 80, Civil Procedure 
Uode. The written statement which the 
manager has subscribed isthe written etate- 

(8) 34 O, 257; 5 O. L. J. 148: : 
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ment of defendant No. 1. It contains the 
averment that ithe manager had been made 
a party without necessity, From this it 
would rather appear that the manager did 
not suppose that he had any right to claim 
notice. His opinion was that he was not a 
necessary party at all. It might no doubt 
be contended tkat by making this plea he 
hes cauced the opposite party to believe 
that he was not a necessary party. Thie, 
however, is not the case of the plaintiffs, He 
does not set up an estoppel. He does not 
contend that he was misled. It was his 
opinion from the firet that the manager 
was in fact a necessary party and to that 
opinion he still adheres. 

In wy opinion the plaintiff has failed to 
make out his case of waiver. But 
the sppesl must succeed upon the 
other grounds, I think that the law 
has been correctly laid down in 
Harchumal v. Mazar Khan (1), a case which 
was apparently not brought to the notice 
of the learned Judge who decided the 
case in the first instance. Following the 
doctrine therein enunciated I conclude that 
the rejection of the plaint was not justi- 
fied. We, therefore, allow this appeal and 
send back the case to the courtfrom which 
it came for disposal according to law. 
Oosts will be costs in the cause. 

N/A. Case remanded, 


PATNA HIGH COURT. 
Criminal Revision No. 134goF 1032, 
April 6, 1932, 

Rowtanp, J. 

JAGMOHAN SINGH anp-oTHERS— 
PETITIONERS 

versus A 
EMPEROR—Opp site Party, 

Penal Code (Act XLV of 1860), s. 879—~Auction sale 
and delivery of possession—Removal of bamboos by 
persons in possession before delivery—Whether offence 
—Transfer of Proper y Act (IV of 1882), ss 8, 8— 
Transfer of land—Bamboos, if pass with land, 

The auction purchaser ata rent execution gale of 
a holding took delivery of possession and subse- 
quently the persons who were in possession cut and 
removed certain bamboo clumps standing on the 
land. They were prosecuted and convicted under 
s 379, Penal Oode, and in revision it was contended 
that possession of the bamboos did not pass to the 
auction purchaser along with possession of the land: 

Held, that when the auction-purchaser acquired 
the land, he acquired the bamboos too and hence the 
accused were rightly convicted. Dhobi Ray v. Maha- 
deo Singh (1, and Afatoulla Sirdar v. Dwarka Nath 
Moitry (2), referred to and doubted. 

Applicaticn against an order of the Joint 
Magistrate, Monghyr, dated the 10th Feb- 
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ruary, 1932, affirming that of the Sub-Depu- 
ty Magistrate, Second Class, Jamui, dated 
the 12th December, 1931, 

Messrs, S. P. Verma and K. P. Upadhyaya, 
for the Petitioners. 

Mr. G. C. Das, for the Orown. , 

Judgment.—The complainant Deoki 
Pande was auction-puchaser, at arent execu- 
tion sale, of a holding of Gokul Rai and 
others; he took delivery of possession on 
16th July, 1931. There were bamboo clumps 


standing on the land. Some weeks later, - 


the petitioners cut and removed all the bam- 
boos, 236 in number. They have been, for 
this act, prosecuted and convicted under 
B. 379, Indian Penal Oode. 


It was contended for them in the trial that - 


that they were in possession of the land 
since several years by virtue of purchase from 
the original raiyat ; but this plea was not 
accepted. It is argued in revision that 
though in the findings of the courts below 
possession of the land has passed to the 
complainant, it does not follow that posses- 
sion of the bamboos also passed. 

Standing crop», it is pointed out, are 
included in the definition of “movable 
property” in s. 2 (13) of the Oivil Procedure 
Code ; and standing timber, growing crops 
and grass are excluded from the definition 
of - “immovable property” in 5.3 of the 
Transfer of Property Act In e. 3 (25) of the 
General Olauses Act on the other hand 
“immovable property” has a wider de- 
finition which would include standing 
crops ete. 

The sale and delivery of possession, it 
is argued, referred to immovable prop- 
erty ; and, therefore, it is contended the 
tight to the possession over movable prop- 
erty onthe lend did not pass. The deci- 
sionin Dhobi Ray v, Mahadeo Singh (1), 
followed cases such as Afatoola Sirdar v. 
Dwarka Nath Moitry (2) decided before 
the prasent definitition of “movable prop- 
erty” was inserted inthe Oivil Procedure 
Code, and it is open to argument that these 
decisions are no longer good law. The 
argument is ingenious, but cannot stand in 
face of s. 8 of the Transfer of Property Ast, 
where it is said:— 

“Unless a different intention is expressed or neces- 
sarily implied, a transfer of property passes forthe- 
with to the travsferee all the interest which the 
transferor is then capable of passing in the 
property, and in the legal incidents thereof. Such 


incidents include where the property is land all things 
attached to the earth.” 


(1) 73 Ind Cas. 451; 4P,L,, T. 318; 1 P. L. BR. 269; 
A. I. R, 1923 Pat, 355. 


(2) 4 O. 814, 
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The expression “attached to the earth” 
is defined in s.3. The first of its meanings 
is “rooted in the earth as in the case of trees 
and shrubs.” 

The courts below were therefore right in 
the view that when complainant acquired 
the land, he acquired the bamboos too; and 
possession over them passed to him 
with possession of the land! 

The Rule is discharged andjthe applicatiou 
dismiesed. 

N/a. 


Rule discharged. 


CALCUTTA HIGH COURT. 
_Civil Appeal No. 30 of 1932. 
Jaly 138, 1932, 

Rang, O. J., AND O. O, Goss, J, 

RAM SINGH—Praratise— 
'  APPRLLANT 
versus 
OENTURY INSURANOE Oo, Lrp,-- 
DaFENDANTS— RESPONDENTS, 

Insurance (Fire)—Renewal—Acceptance of renewal 
premium after destruction of premises—Effect— 
Liability of company—Nature of renewal. 

An insurance company, by accepting the renewal 
of a policy of fire insurance out of time does not 
take the risk ofan accident having happened in 
the meantime unknown to itself. [p, 507, col. 


2. 

Tho policy of fire insurance provided that if the 
premises insured were destroyed or damaged by 
fire at any time between November 3, 1927, and 
November 3, 1928, ‘‘or during any subsequent 
period for which the insured shall pay to the 
company, and thecompany shall accept the sum 
required for the renewal of this policy ", the com- 
pany will make good the loss or damage. On 
November 18, 1928, the insured senta cheque in 
payment ofthe renewalpremium and the amount 
was accepted bythe company on November 26, 
Meanwhile on November 20, the properties were 
destroyed by fire. When the company came to 
know thatthe properties had been destroyed on the 
20th they repudiated their liability In a suit on 
the policy : 

Held, that the company when they accepted the 
premium on the 26th could not be held to have 
undertaken toinsure a building which wasnot in 
existence on that date and the plaintiff was not, 
therefore, entitled tc recover on the policy, i 

Held, further that the fact that the company had 
accepted premium forthe period between the 3rd 
and the 26th did not make any difference as the 
properties had been destroyed before the date of 
acceptance of the premium, 

“It is not usual when stipulating for fire insurance 
to stipulate with reference tothe past. The risk 
to be guarded against is arisk in the future,” [p. 
509, col, 2] 


Civil Appeal against original decree 
of Buckland, J, dated the 15th January, 
1932. 

Meesra, LP E, Pugh and Shekar Bese, 
for the Appellant, 
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Messrs. S, N. Banerjee and J, C. Sett, for 
the Respondents. 

Buckland, J.—(15th January, 1932. )— 
The’ plaintiffin this suit claims to recover the 
sum of Rs. 20,000 together with interest and 
costs under a policy of insurance against 
loss by fire being No. 1260486 issued by the 
defendant company on 26th November 
1927in respect of building No. 57, Ab- 
botabad Oantonment, which was des- 
troyed on 20th November 1928. The 
policy, as stated, was 
November 1927 and insured the plaintiff 
in thesum of Rs. 20,000 against fire in 
respect of the building owned by him at 
Abbotabad for one year from 3rd Novem- 
ber 1927 to 3rd November 
which date the policy is stated to be rene- 
wable. On 20th November 1928 the 
premises insured were completely des- 
troyed by fire, buton thel8th the plaint- 
iff had posted to the defendant company 
a cheque for Rs. 85 on account of the 
renewal premium, Actually the amount 
.of the renewal premium was Rs. 100, but 
he was allowed a discount amounting to 
Rs. 15 by reason of which tha company, on 
receipt of the cheque on 26th November 
1928, sent him two receipts, one for Rs. 85 
and another for Rs. 100 formally 
renewing the policy. At that time the 
company had no knowledge of the fire, and 
a letter informing them esto the fire was 
despatched on 22nd and received on 28th 
November. This appeara from a letter 
written by the company bearing the latter 
date in which they confirmed as follows a 
telegram sent to the plaintiff on the sama 
day: 

uRenewal receipt No. 88 under policy No. 12604F6 
for Rs. 20,000 covering 57 Cantonment, hereby with- 
rawn and cancelled. Premium of Rs. 85 being 
returned to you. Our letter of 26th' November 
and enclosures are alsohereby withdrawn and can- 
celled, Letter follows.” 

Summarizing the position the insured 
sent his cheque in renewal of the policy 
before the fire; the company formally 
renewed the policy in ignorance of the fire; 
subsequently on learning of the fire they 
purported to withdraw and cancel the 
renewal receipt. For the present purpose 
it is not suggested that the plaintiff ought 
to have informed the company of the fire 
before the company could post the renewal 
receipt, nor for the present purpose has it 
been suggested that everything was 
otherwise than perfectly bona fide I say 
“for the present purpose” because though 
three issues were submitted and accepted. 
JThave been invited by learned Counsel 
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on both sides first to try issue No. 1 as it may 
determine the whole suit. The issues ar 

as follows: (1) Was the policy in force 
on 20th November by reason of the pay- 
ment and acceptance of the renewal pre- 
mium on 26th November? (2) Was the 
renewal of the policy, if any,procured by 
fraudulent concealment of the fact of the 
destruction of the risk by the plaintiff? (3) 
Did the plaintif commit any breach of 
condition of the policy as alleged in para, 6 
of the written statement. At thə hearing 
Mr. Banerjee for the company stated in 
relation to issue No. 3 that he would confine 
himself to the particulars given in paras, 6 
(i), 6 (iz) b, 6 (iii) and 6 (v) of the written 
statement. Before considering the question 
to be determined I should state that nei- 

ther side wished to call any oral evidence 
nor has the evidence taken on commission 
been referred toand I gave every oppor- 
tunity to tender apy documentary evi- 
dence which it was desired to use. I have 
been informed that all material docu- 
mentary evidence has been exhibited and 
it consists exclusively of the, very few 
documents to whichI shall have to refer, 
I further wish to draw attention to the 
letter of 28th November 1928 from the 

company to the plaintiff which says: 

“As the fireis stated to have taken place on the 
20th instant we are not liable as we had clearly inti- 
mated to youin our letter of the 14th idem that we 
would not cover the risk until we receive your further 
instructions which did not reach us until the 26th 
instant.” 

On my drawing Mr. Binerjee's attention 
to this passage, he eaid that nothing turned 
upon it, and hedid not desire to go into 
any question which that paragraph might 
be considered to have foreshadowed. The 
contention advanced on behalf of the 
plaintiff which purports to be expressed in 
issue No, 1 and to which noobjection has been 
taken, even if the point has not been ex- 
pressly pleaded, is that actually there was 
no renewal; that the word ‘‘renewal’’ is really 
misused in the policies, that under the 
policy itself the plaintiff was continuously 
insured until and by reason of the renewal, 
This is based upon the clause of the policy 
which runs as follows: l 

“The company hereby agrees “with the insured 
(but subject to the conditions printed on the back of 
this policy, and to any other conditions thereon other- 
wise expressed) that if, after payment of the premium, 
the property above-described or any part thereof, 
shall be destroyed or damaged by fire or lightning at 
any time between 3rd November 1927 and 4 o’clock in 
the afternoon of 3rd November, 1928, or during any 
subsequent period for which the insured shall pay to 
the company, and the company shall accept the 
sum required for the renewal of this policy, the 
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_ company will pay or make good all such loss or 
damage etc.” 

It is submitted that though the policy 
wight lapse, and indeed would have lapsed 
and come to an endon 3rd November 1928, 
if either the insured had declined to renew 
or the company had refused to accept his 

. premium, nevertheless it continued to have 
effect until the matter of the renewal was 
determined one way or another and that, in 
that view the policy was for a year or a 
“subsequent period.” If that is the correct 
construction of the document it is con- 
tended that the plaintiff was insured st 
the time of the fire, and that it was not 
open tothe defendant company, on learning 
of the firs after the policy had been re- 
‘newed, to withdraw and to return the 
premium. On the other side it has been 

.argued for the company that the policy 
was for one year, but that it could be 
revived upon payment and acceptance 
of the renewal premium which must be 

` taken to be subject to the continued exis- 
tence of the subject matter of the policy, 
and that the company wasentitled to with- 
draw and cancel the renewal, the property 
having been destroyed before it received 
the premium and issued the receipt. 

I have been referred to passages in several 

text-bcoks including Lord Halsbury's 


Laws of England, Vol. 17, 526, in which ` 


the learned author sets out the following 
passag : 

“When the policy provides that there shall be no 
insurance until the renewal premium has been accep- 
ted by the insurance office, anda loss accrues during 
the 15 daysand before payment of the premium it 
seems that in the absence of any condition so framed 
as to showacontrary intention, the insured is not 
entitled to recover,” 


‘The policy with which this suit is con- 
cerned does not provide totis in verbis 
that there shail be no insurance until the 
renewal premium has been accepted by 
the insurance office as Mr. Pugh has been 
careful to point out, for such a provision 
would cut the ground from beneath his 
feet. Butitis a matter for consideration 
whether the terms of this policy do not 
come to the same thing in that, the word 
“or” being used disjunctively, the clause 
contemplates not a continuing period in- 
definite in length, but two periods of 
whieh the first ends on 3rd November 1928 
after which the next period begins during 
which the policy-holder will not be ingured 
until the renewal premium has been paid 
and accepted. Two cases are referred to 
under the passage quoted and indeed a 
considerable number are cited in the text 
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books quoted. I have invited learned 
Counsel for the company to cite the authori. 
ties themeelves, but he has assured me 
that after having read them all, none 
would furnish any assistance except one to 
which I shall refer presently. I am also 
referred toa well-known authority on the 
law of fire insurance (Bunyan's Law of 
Fire Insurance, 6th Edn., 241) where the 
following occure: 

“Jf the premium is not paid within 15 days and 
the fire occurs, the acceptance of the premium by 
the office in ignorance of the disaster will not revive 
the policy lf neither party were aware of the fire 
unless there was express agreement that the insuran- 
ce should date back by the insertion of some words 
equivalent to “lost” or “not lost” it would be open 
to the office to contend that the acceptance of the 
premium being for the renewal of the insurance 
assumed that the subject-matter of the insurance 
continued to exist.” 

Paseages have also been read from a 
recent edition of the well-known book on 
fire insurance by Welford and Otter Barry 
3rd Edn., 181, where among others occurs 
the following: 

“The effect of the revival is not to continue the 
contract formerly existing but to establish an entirely 
new one. lf therefore a loss has already happened 
without the knowledge either of the insured or the 
insurers the revived policy will not even if ante-dated 
to the dateat which the former policy expired, be 
treated as applying to such loss unless it is clearly 
theintention of the parties that it shall do so.” 


I obeerve that earlier the learned author 
discusses two opposite views expressed as 
to tke renewal of a policy, whether it is a 
fresh contract or whether it is a 
continuing contract relating back to the 
original policy, and not a fresh one, and 
writes that the view as to the renewal of 
a fire policy being a fresh contract appears 
to be correct, and if this is so it should 
Gispose of Mr. Pugh’s point, but obviously 
the terms of the policy should be consider- 
ed in each case. I will now consider 
Pritchard v, Merchants and Tradesmen 
Mutual Life Insurance Society (1), the 
only authority cited in the course of the 
argument and one to which constant 
1eference is to be found in the text books. 
That was a Life Insurance case and by the 
policy the premium had to be paid on or 
before the 13th October in every year dur- 
ing the life insured. It was provided that 
the policy ehould be void if the premium 
was not paid within 30 days after it be- 
came due, butit might be revived within 
three calendar months on satisfactory 
proof of the health of the insured. It 
appears that the person whose life was 
insured died on 12th November 1855, end 


u) (1858) 27 L. J. O. P. 169; 3 O.B, (xN. s.) 622; 4 
Jur. (N. 8.) 307; 6 W. R. 340; 111 R, R. 777. 
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ôn 15th November 1855, that is, more than 
30 days from the due date -for payment of 
the premium, but within three months the 
annual premium was psid and the company 
gave a renewal receipt, neither the plaintiff 
nor the defendant being aware of the fact 
that the person insured was already dead. 
The question was whether in such circum- 
stances the sum‘ assured was recoverable 
from the insurance company. The learned 
Judges all agreed that the plaintiff was not 
entitled to recover, Williams, J., observed 
that the payment was void and ineffectual 
as it was made and received on the im- 
plied understanding on both sides that the 
insured was then alive. Orowder, J,,; said 
that the premium was accepted under 
mistake, and the transaction was altogether 
void. It is contended that the case ie mate- 
rially different because the policy was to 
be void ifthe premiums were not paid by 
the due date though it could be revived 
within a certain period, whereas in this 
particular case the policy continued to be 
operative, That appears to me to beg the 
question. If this policy does run on, as 
Mr. Pugh expressed it, then the matter 
is not open to further argument, but it 
appears to me tte more correct to say that 
the renewal of a policy is afresh contract 
dating back to the date of the expiry of the 
original contract, Pitchard v, Merchants 
Insurance Society (1) is rot on eil fours 
with the case, but it appears to me that 
there are principles underlying it which 
make it applicable, The passege which 
makes most appeal to me is that to be 
found at the conclusion of the judgment 
of Orowder, J., where he observes that : 

“the common sense of the matter is entirely in 
favour of the defendant. They accepted the pre- 
mini under a mistake, and the transaction is alto- 
gether void.” 


There is no question in this case of mis- 

take in the technical sense, but the common 
sense of the matter must be that the com- 
pany would not hava accepted the pre- 
.mium had they known that the loss had 
already occurred. They would have been 
entitled to decline it in any cage, and can 
it therefore be said that having accepted 
it inignorance of the fire they are bound 
by the terms of the policy to psy on a 
loss which had already occurred when they 
accepted it? I find it impossible to ac- 
cept this view on any ressonable basie 
and, for the reasons stated, it appears 
to me that the contention of the de- 
fendant company is correct and thet the 
suit must be dismissed with costs, 
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(On appeal from the above the court da- 
livered the following judgment.) 

Rankin, C. J.—This is an appeal from 
the judgment and decree of my learned 
brother Buckiand, J., who dismissed the 
suit of the plaintiff whereby he {claimed 
Rs. 20 09 upon an Insurance Policy issued 
by the defendant company against risk of 
fire in respect of certain premises of plaint- 
iff, No. 57, Abbotabad Oantonment in the 
North Western Provinces. The policy was 
originally issued on 2rd November,1927.The 
number of the particular policy with which 
we are concerned is 1260486. We have 
been referred to the terms of the policy 
oo for the present purposes are as fol- 
ows: 

“The company hereby agrees with the insured 
that if, after paymentof the premium, the property 
above described, shall be destroyed or damaged by 
fire or lightning at anytime between 3rd Novem- 
ber 1927 and 4 o'clock in the afternoon of 3rd No- 
vember 1928 or during any subsequent period for 
which the insured shall pay tothe company, and 
the company shall accept the sum required for the 
renewal of the policy, the company will payor 
make good all such loss or damage.” 

The policy extends, to begin with, till 
4 o'clock on 3rd November, 1929 and un- 
less something had been done by that time, 
the effect of the policy had been expend- 
ed. Oa 2/th Ostober accordingly, some 


time before 3rd November the company 


issued a reminder asking for its premium. 
There was correspoudsnce upon the ques- 
tion whether or not on this and certain 
other policies the plaintiff could get 15 
per cant, commission, The company was 
minded to allow l5 per cent. commission, 
By its letter of the 3ist Ostobar it wrote 
to the plaintiff asking him to senda re- 
mittanes for the renewal premium less 
15 percent, discount when the necessary 
renewal receipt would be issued. The 
company pointed out tothe plaintiff that 
as the policy had already expired they 
had wired him accepting his terms as to 
discount. On 8th November the plaintiff 
sent acheque for premiums on two other 
policies and asked the company torenew 
them. With reference to the pol icy now 
in question they said: 

“Agregards the renewal of the policy No. 1260186 
for Rs 20,000, we beg to say that wewill get it 
renewed during next month.” 


On the i4th November the company wrote 
to the plaintiff to say: 

“you state inthe last paragraph of your letter 
that you wish to renew the poliey some time next 
month, i. e., December. In this connection I have to 
inform ycu that the policy in question has already 
expired on the 3rd instant and you are therefore not 
covered in the meantime. Should you desire to take 
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out afresh policy at any later date, please let us 
know when we shall hold the risk covered.” 


It is reasonably clear, therefore, that 
until the company received the request and 
had an opportunity to decide upon the 
matter, the plaintiff wes not covered at all. 
On the 18th November the plaintiff sent a 
cheque for Rs; 85 in payment of the renewal 
premium for the above policy and he said: 
“kindly send us the renewal receipt and 
oblige.” It was quite open to the plaintiff, 
particularly in view of the language ofthe 
company’s letter of the 14th November to 
write to the company to say: 

“we want some sort of credit for the time since 
the 8rd November until the time when you receive 


this letter because we never pay money for 
nothing,” ° 


‘and I daresay that had they so done the 
‘company would have been equally pleased 
to give them either a new policy altoge- 
ther dating from the date of the receipt of 
“the plaintiff's letter or would have been 
equally pleased to extend the period for a 
corresponding number of daysin November 
1929. The plaintiff asked for nothing of 
the eort. He knew that until his letter 
reached the company le would not be cc- 
vered. He did not think it necessary, 
apparently, to haggle abcut the short 
period dwing whicb, as he knew, ‘he was 
not being covered. Hedid not make any 
particular stipulations for any concession of 
‘that kind. It may be that sucha matter 
was not worth troubling about. The letter 
- having been sent with the premium on 
18th November, a fire occurred on the 20th. 
The plaintifi’s letter was not received in 
Oalcutta at, the branch to which it was 
‘addressed until the 26th. Itis quite true 
that the plaintiff had in the meantime, 
namely,on the 22nd, written to the com- 
pany to say that a fire had occurred, and 
making a claim. What would have hap- 
pened if he had telegraphed tothe company 
tesay that a fire had occurred we may 
imagine for ourselves; but he sent a letter 
‘which did not arrive in Oalcutta until the 
28th. The company immediately repudiat- 
ed their liability and withdrew their accep- 
tance of the premium. The question is 
whether in these circumstances when this 
fire occurred on 20th November 1928 the 
plaintiff was or was not covered. It isnot 
contended that mere posting of the letter 
of 18th November effcctedan insurance in 
itself, Itis not contended that the com- 
pany on 26th November, when they accept- 
ed the policy, had any knowledge of the 
fire; but it is eaid that as a matter of 
-gonstruction of the clause which I have 
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read from the policy,the company when it 
accepted the premium in ignorance of the 
fireon 26th November entered inio a 
contract tothe effect thatif betwesn the 
3rd November and the 27th a fire had 
occurred, they would indemnify the plaint- 
iffinrespect thereof. Mr, Pugh has put 
this contention in two ways—in one way, ag 
a matter of construction of the contrect ; 
and in visw of the terms of the renewal of 
the receipt—he says thatthe plaintiff with 
retrospective effect became on 26th Nos 
vember covered as from the 3rd. Another 
way he puts it is that the plaintiff at least 
became covered from ths date when he 
despatcbed the money, namely, the 18th 
November. 

In my judgment both the contentions are 
equally unfounded, It is not usual when 
stipulating for fire insurance to stipulate 
with reference to the past. The risk to be 
guarded against i3 a risk in the future, 
The langusge of this policy is plain and 
intelligible enough if that primary condi- 
tion bazonsidered. Speaking of the future 
it is sensible enough to say thatthe plaint- 
iff wil! be covered during the year or 
during any subsequent period for which he 
should pay the premium to the company 
and the company accepts it. Theidea ia 
that the ordinary course of business will be 
thet the insurance for the year will be 
fixed up before that year begins. The 
language of the policy which is not a 
matter for any wonder. is adapted’ to the 
ordinary condition. We sre to consider 
whether it is the intention of this language 
to put a case in which the company is ace 
cepting the insurance premium in respect 
of a fire taking place in a house on the 
footing that the fire may or may not have 
takea place and that if it has taken place 
the company is going to pay for the damage, 
If that is so we will have found something 
unusual in the way of fire insurance cont- 
I seein the clause no foundation for 
anargament that such an unusual contract 


-is contemplated by the clause. 


Mr. Pugh argues that if the defendant 
company can say that they are not liable 
for any risk that eventuated before the 
26th, then they have taken some of hia 
money for nothing; that they have no 
business to take his morey for the period 
betweenthe 3rd and the :6th and that 
for this reascn we must hold that when the 
Insurance Company accepts the renewal 
policy out of time, it takes the risk of an 
accident having happened inthe meantime 
unknown to itself. In my judgment the 
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position is very clear. The plaintiff might 
well have stipulated fora reduction in his 
premium of a few rupees or he might quite 
well have stipulated that the yesr should 
be reckoned to run from the 26th. He did 
nothing of the cort He asked for the policy 
to be renewed. He did notin any way put 
himself to the trouble of taking care that 
he lost no sumof money however trivial. 
That does not mean that the company when 
it accepted the premium on the 26th had 
undertaken to insure a buildirg which 
might or might not have been consumed by 
fire at the time. Itappears to me thatthe 
judgment of the learned Judge has very 
fully and carefully examined the relevant 
principles and that the learned Judge kas 
arrived at a conclusion which is entirely 
correct. The appeal fails and rust be dis- 
miseed with costs. 


.C. Ghose, J.—I agree. 
S Appeal dismissed. 


atetea 
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Murtrsi, Aorta. O. J. KING, AND NIAMAT 


LLAF, JJ., 
Musammat KHAIR-UN-NISSA BIBI— 
JUDGMENT-DEBTCB— APPELLANT 
versus : 
OUDH COMMERCIAL BANK 
FYZABAD—D«rc.88-bOLDEE— 
te RESPONDENT. e aii 
livi ode (Act 0 , S. 145— 
Paige fore pan Ar binding— Security bond for 
stay of execution of decree—Procedure to: enforce 
security — Necessity of fresh suit. 

A instituted a suit for a declaration that a mort- 
gage decree obtained by B was not binding cn her 
and applied for an injunction restraining B from 
executing his decree. The Court ordered that her ap- 
plication for stay of execution would be granted if 
she ezeodtod sum not 

B: : 
ger such furnished, 
Her suit and 


d: aes 
a eld, that as there was no order directing A to 


of Rs. 6,000 that could be executed, 

: Cee wae by a fresh suit and not by execution. 
Amir v. Mahadeo Prasad (2), Raj Raghubar Singh 
y. Jai Indra Bahadur Singh (3) and Beti Maha- 
‘lakshmi Bai v. Badan Singh (4) and Ram Kishun 
v. Lalta singh (5), referred to, Mukta Prasad 
y. Mahadeo Prasad (1), distinguished. [p. 512, col. 1.] 
Execution First Civil Appeal from the 
decision of the Subordinate Judge, Azam- 


gath dated the 20th June, 1931. 


Ritark-UN- NIGGA BIBI V. Otfoif dom. BANE: 
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Messrs, Mukhtar Ahmad and S. N. Gupta; 
for the Appellant. 

Mr. Shabi Saran, for the Respondent. 

Judgment —This appeal has been- 
referred to us bya Bench of two learned 
Judges of this Olurt because the point 
i: volved is of importance snd.it was thought 
necessary thet the law oz the point should 
be laid down by a Fall Banek. 

The facts of the case will have to be 
stated at some length in order to appreciate 
ths point or points of lew that arise. 

The Oudh Commercial Bank obtained a 
decree for sale in the Suit No. 50 of 1913 of 
the Oourt of the Suborainate Judge of 
Fyzabad against Riasat Husain,and Saleha 
Bibi. The suit was based on a mortgage 
bond. The final decree in the suit was 
passed on 16th December. 1y15. Execution 
was taken out and Khair un nissa Bibi, who 
is the appellant before ur, was impleaded 
as an heir to one of the deceased jadgment- 
debtors. She ,however, it appears, claimed 
some of the property mortgaged ia her own 
tight.snd therefore, she instituted a suit, 
being Suit No. :83 of 1923, in the Court of 
the Subordinate Judge at Azamgarh, to 
obtain a declaration that she was not bcund 
by the decree No, 500f19:3 obtained in 
the Oourt of the Subordinate Judge of 
Fyzabad by the Oudh Oommercial Bank. 
Her suit was dismissed on 18th April 1925 
and she filed a first appeal, being Appeal No. 


313 of 1925, in this court, The Oudh 
Commercial Bank having taken out 
execution of the decree No. 50 of 1913 


obtained by it, Khair un-nissa Bibi applied 
to this court for an orderof injunction 
restraining the Oudh Commercial .Bank 
from executing its decree. Inthe course 
of the consideration of the applications it 
transpired that a part of tne decree obtain- 
ed by the Oudh Commercial Bank did not 
carry any interests and it was pointed out to 
the court, on behalf of the bank, that if 
the execution of the decree was stayed, the 
bank would sufer loss of interest, The 
amount which did not carry interest was 
about Rs. 27,009 and the learned Judges 
of this court calculated that in the course 
of the average period of the pendency ot 
a first appeal the Oudh Bank would lose a 
sum of Rs. 6,000 in interest, the sum 
being calculated at 6 per cent. per annum., 
The plaintif was told that her application 
for stay of execution would be granted if 
she executed a security bond in a sum not 
less than Rs. 6,C00 to secure the loss of 
interest. Such a security bond was furnish- 
ed on 14th May, 1926 andthe execution of 
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the decree No. 50 of i913 was stayed, by 
issue of a temporary injunction. 

Khair-un-nissa Bibi’s appeal (No. 383 of 
1932) was eventually dismissed by this court. 
The bank-brought the property, as to which 
it had: obtained an order for sale, to sale 
and. realieed a large amount of money. 
Thereafter it proceeded to execute the 
decree of Appeal No, 383 of 1923 with respect 
to Rs. 6,000 by sale of the property which 
Khair-un-nissa Bibi had hypothecated 
under the secutity bond of 14th May, 1926. 

An objection was taken by Khair-un- 
nissa Bibi that it was not open to the bank 
to bring the property to esle without a 
suit. The, objection was dismissed and 
she has filed the appeal now before ue. 

The question to be determined is whéther 
for the realization of the security given 
on 14th May, 1926, by Khair-un-nissa Bibi, 
the Oudh , Commercial Bank should have 
recourse to a suit or whether it can execute 
any decree or order, and if s0, what decree 
or order. 

Before the learned Judges hearing the 
appeal as a Division Bench several rulings 
were cited and we have to consider the 
bearing of those 1ulings on the question 
before us. | : 

The rulings that were cited before the 
learned Judges related mostly to securities 
furnished by third parties as sureties, 
under the Oivil Procedure Oode of 1908. 


To start witb, we have got the case of 
Mukta Prasad v., Mahadeo Prasad (1) 
In this case the person who offered 
Becurity was one Mahadeo Prasad. He 
not only made himself personally liable 
but also hypothecated some property. The 
learned Judges of this Court (Piggott and 
Walsh, JJ.) treated the case as if there 
was no hypothecation of property by way of 
security, but only a personal liability. 
Their Lordships held that, in the cirecum- 
stances, there was no bar to the decree 
being executed personally against Mahadeo 
Prasad nor was there any bar tothe pro- 
perty of Mahadeo Prasad (which had been 
mentioned in the bond) being attached and 
sold, This case therefore is no guide to 
us. 
The next case is that of Amir v. Mahadeo 
Prasad (2) decided by Richards O. J., and 
Banerji, J. This wasa case in which a 
third party stood surety and mortgaged his 
property. Their Lordships definitely held 


„ (1) 33 Ind. Cas. 982; 88 A. 327; 14 A. L J, 
v . 
(2) 38 Ind, Oas, 38; 39 A, 225; 15 A, L, J, 76, 
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that of the earlier case of Mukhta Prasad v. 
Mahadeo Prasad (1) was decided according 
to its peculiar circumstances and in the 
case before their Lordships, Jagannath’s 
property could be sold only by means of 
& suit and not in execution of the decree, 
Raj Raghubar Singh v. Jai Indra Bahadur 
Singh (3) is a decision of their Lordships of 
the Privy Council, In this case the 
surety agreed that the mesne profits to 
be decreed in favour of the opposite 
party might be realised from his prop- 
erty. The security bond was given in 
favour of the court and not in favour 
of any individual. Their Lordships said 
that s. 145 of the Civil Procedure Code 
did not apply. Their Lordships pointed 
out that there was no mortgage because 
there was no mortgagee. In the circumsta- 
ncee, Their Lordships held that the only 
wsy to enforce the security was by execu- 
tion. Their Lordships pointed out 
that in the cese of securities given in 
accordarce with the forms to be found 
in appendix (G) Nos. 2 and 8 of the Oivii 
Prccedure Code, 1:08, no difficulty like 
tke one that arcse in the case before 
their Lordships could arise, because in 
documents executed according to the forms 
some individual would be mentioned ag 
the mortgagee, 

The next casethat we have been asked 
to consider is the case of Beti Mahalakshmi 
Bat v. Badan Singh (4) Two learned 
Judges of this court (Walsh and Kanhaiya 
Lal, JJ.) purported to follow thecase of 
Raj Raghubar Singh v Jai Indra Bahadur 
Singh (3). The main resson that guided 
their Lordships was that the tona before 
them, like, the bond in Raj Raghubar 
Singh v. Jai Indra Bahadur Singh (3) had 
no mortgagee mentioned therein. At page 
652* there occur the fol‘owing words :—= 
“The security bond does not purport to have been 
executed in favour of the decree-holder. It Cona 
tains an undertaking given to an appellate court 


which granted the stay of execution subject to 
the production of such security... sa...se...” 
There is no doubt a remark at page 651* of 
the report as follows :— 

“In the clause, “to the extent to which he hag 
rendered himself liable’ the word ‘personally’ wag 
added by the present Oode of Civil Procedure 
but by the addition of that word it could hardly: 
have been intended to limit the enforcement of the 
security to a personal liability, for forms Nos. 2,3and4 
of appendix G, appended to the Code of Civil 


3) 55 Ind. Cas. 550; 42 A, 158; 22 O. O. 212; 60,1, 
J. 628; 38 M. L. J. 302; 18 A. L. J. 263; 22 Bom. L 
R.521; 46 I. A. 228; 13 L. W. 82 (P. 0). 

(4) 74 Ind. Cas. 927; 45 A, 649; 21A. D, J. 604; Ay 
I. R. 1924 Ail: 105. i 

“Page of 45 A.—[Ed.] 
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Procedure, provide for the hypothecation of prop- 
erty to secure the performance of the obligation 
undertaken by the surety.” 

If by this remark their Lordships meant 
to say that where a surety gave a mort- 
gage, s. 145 of the Oivil Procedure Oode 
would be a sufficient warrant for selling 
the mortgaged property in execution, we 
would respectfully discent from tbat view. 
We are fortified in our opinion by what 
fell from their Lordships of the Privy 
Oonncil in Raj Raghubar Singh v. Jai 
Indra Bahadur Singh (3) and by the plain 
language of s. 145 itself. 

In Ram Kishun v. Lalta Singh (5) it 
was laid down, at page 1163*, that tbe 
security furnished, if it had to be realised 
from the property given as security, the 
realisation must be by a suit and not in 
the execution department, The actual 
words used are 
“It is also clear that if he executed a valid hypo- 
thecation bond as security, the charge could be 
enforced by a separate suit.” 

To this decision one of us 
party. 

In the case before us the security was 
furnished not by a third party tut by 
a party to the litigation. The 
question is whether in the circumsta- 
neces stated, the remedy of the bank is 
by a suitor by execution of a decree or 
order. 

There is no decree or order which 
directa Khair-un-niesa Bibi to pay a sum 
of Re, “6,000 or any sum of money io the 
Oudh Oommercial Bank, except such 
amount as was decreed against her for 


was 2 


. Costs of the two courts. The order as to 


security need not be quoted at length 
but-the following quotations will show the 


nature of it. 

“The third objection is that a portion of the 
decree bears no interest and if the sale is stayed 
and the bank prevented from realising the decretal 
money, considerable loss willaccrue tothe Bank”. 


The quotation shows the argument of 
the bank against the passing of an order 
staying execution of the decree, No. 50 of 
1913. The following extract from the 
same judgment will show the reason that 


led the Hon'ble Judges to make an order as ; 


to security: 

“As regards the interest which [the bank claims 
to be entitled to as compensation for the delay in 
executing the decree it seems desirable that the 
bank should be allowed interest of 6 per cent, on 
that portion of the decretal money which bears no 
interest, as compensation for the delay which would 
accrue if the sale be stayed. The amount of such 
WE Ind Cas, 534; 26 A. L, J. 1160; A. I. R, 1928 
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` of money which did not carry 
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interest for a period of 3-years will approximately 
amount to Rs. 6,000.” > 

This then was the reason why the 
appellant was called upon to furnish 
security in the amount of Rs. 6,000. The 
following is the order that was made on 


tbe application: 

“The appellant will be required to file an -addi- 
tional [security for Rs. 6,000 for payment of interest 
as compensation on that portion of the decree which 
does not bear interest for the period for which the 
recovery of the decretal money may be delayed and 
the bank will be entitled to enforce the security ` 
if the appeal is dismissed but not otherwise.” 


We may take it that on the security 
being furnished on the 14th May, 1926, 
the Division Bench passed an order stay- 
ing the sale till the decision of-the Appeal 
No, 313 of 1925 

On the facts stated above, it seems to 
be clear to us thet there is no order 
directing Kbairun-nissa: Bibi to pay the 
amount of Rs. 6,000 to the Oadh Oon- 
mercial Bank that could be exrcuted by 
the bank against Khair-uo-nissa Bibi, It 
was argued that the order quoted was 
itself executable as an order, but the order, 
in its nature, is declaratorr, lt declared 
that if the appellant Khsir-un-nissa Bibi 
furnished the security the impending sale 
would be stayed and the bank would be 
entitled to. recover compensation, at the 
rate of 6 per cent. interest, on the amount 
interest, 
The amount of money which the bank 
could realise by way of compensation was 
not Rs. 6,000 but depended on the pericd 
during which the execution of the decree 
No. 50 of 1913 might be stayed. Asa 
matter of fact, the appesl was decided in 
less than three years, that is to say, in 
January, 1929. It is only after the dis- 
missal of the apreal that the liability of 
Khair-un-nissa Bibi could have been 
determined. Evidently there is no ‘order’ 
which professed to determine that liability 
and to direct Khair-un nissa Bibi to pay 
anything to the Oudh Oommercial Bank 
by way of compensation, In the cir- 
cumstances, it is difficult for us to say 
how the bank could execute what it 
supposed to be a decree or order standing 
in its favour in the manner it is sought 
to execute it. The remedy declared by 
the order of the High Court dated the 
6th April, 1926, lay, in our opinion, in 
the institution of a suit for sale of the 
property mortgaged by Khair un nie6a 
Bibi. 5 


The learned Counsel for the respondent 
has laid great stress on the decision of 
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their Lordships of the Privy Oouncil in 
Raj Raghubar Singh v. Jai Indra Bahadur 
Singh (8). He has argued that in the 
case before us there is no mortgagee and, 
therefore, the security is to bə raalised 
by execution. To start with, the assump- 
tion is wrong that there is no mortgagea. 
The security -bond distincily states that 
the Oddh Oommercial Bank would be 
entitled to realise the security. Secondly, 
as we have pointed out, there is no decrea 
or order that is capable of execution. Both 
these facts distinguish the case before 
us from the case before their Lordships 
of the Privy Councilin Raj Raghubar Singh 
v. Jai Indra Bahadur Singh (3). 

The learned Oounsel for the respondents 
has addressed us on the applicabili y of 
s. 47 of the Civil Procedure Code. He has 
argued that as the controversy has arisen 
between the parties 
fore, the dispute that has arisen must be 


decided in execution and not by way of’ 


a separate suit. But to this contentioa the 
clear answer is that there is no order or 
decreas which can be executed.. We have 


already pointed out that this court never . 
that the. ~ 


passed sny order to the effect, 
Oudh Oommercial Bank was to realise the 


sum of Rs. 6,000 or anything less than . 


that by way of compensation from 
Khħair-un- nissa Bibi, by virtue of that 
very order. As there is no order or decree 
in execution of which the question kas 
arisen, s. 47 does not apply. Saction 47 
reads; 


“All questions arising between the parties to the 
suit in which the decree was passed ~.........and 


relating to execution, discharge or satisfaction of ` 


the decree shall be determined by the court execu- 
ting the decree and not by a separate suit”. 


As there was no decree or order in 
existence, none could ba executed. 


The decree which is sought to bə exacut- . 


ed, namely, the decreas No. 383 of 1923, 
is a wholly different decree. It was the 
decree passed in Khair-uo-nissa Bibi’s 
suit to obtain a declaration that the decree 
No, 50 of 1913 was not executable against 
her and the property belonging to her. The 
decree in the appeal ended by dismissing 
the appeal and maintaining the order of 
dismissal of the suit. The only desres 
that. could be executed was a decree for 
costs and it is not that decree which is 
being executed at the 
Oudh Oommercial- Bank, The decree 
No. 50 of 1913 was a decree for realisa- 
tion of the mortgage amount and that 
is not the decree under execution and 
the present controversy has not arisen 
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to the suit, tbere- . 


instance of the. 
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either in execution of decree No. 50 of 
1913 or in execution of decree No, 383 
of 1923. Jn this view there is no con- 
troversy which is to be settled by the 
application of s. 47 of the Civil Procedure 
Code. 

For the reasons given above we are of 
opinion that the respondent has miscon- 
ceived his. remedy and his application to 
realise Rs. 6,000 from Khair. un-nissa Bibi 
inexecution was not maintainable. 

We allow the appeal, set aside the order 
of the court below snd dismiss the-respond- 
ent’s application for execution with costs 
throughout. 

A Appeal allowed. 


CALCUTTA HIGH COURT. 
Civil Appeals Nos. 246 to 262, 264 to2'7 
and 279 to 302 of 1929. 

May 24, 1932. 

Gonianp M. O. Gucas, JJ. 
JAGAT KI3HORE AOHARYA— 
APPBLLAN? 

_ versus 
KAMARUDDIN AND oTsaERs— . 
RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), ss. 35, 32— 
Enhancement—Additional rent for excess land— 


< Land comprised in tenancy not measured at cadastral 


survey —Discretion, use of, by first Court of Appeal 
The plaintiff- made certaia claims in suits for 


` additional rent for excess area in the possession of 


the tenants, defendants in the suits, on the basis, of 
areas recorded , in the last Oadastral Survey under 
Chap. X, Bengal Tenancy Act. The plaintiff asserted 


- that in the year 1891, there was a compromise arrived 


at as between the landlord and the tenants, by which 
rents wore fixed at a certain rate per kani. The 
plaintiff let in no evidence to show that there, was 
any excess land nor to show that the tenants had ‘got; 
possession of any additional lands. It also appeared 
that there was no actual measurement in 1891 when 
the last assessment was made: 

Held, that if there was no measurement at any 
time, or if there was no measurement which was 
accepted by the defendants the rate per kani men- 
tioned in the plaintiff's papers, standing by itself, 
could not be of any avail to the plaintiff, if the 
area was never ascertained on proper measurerient, 
and accepted by the defendants, and the plaintiff 
cannot upon the plain reading of s. 52 of the 
Bengal Tenancy Act, succeed in his claim for 
additional rent for excess area, as madein the 
suits. Gocool Chunder Law v. Jamal Biswas (1), 
followed. Manindra Chandra Nandi v. Kaulat 
Sheikh (2), Shib Sahat v. Bejoy Chand (3), Durga 
Priya v. Nazra Gain (4), referred to, [p. 515, col. 1 | 

In view of the provisions contained in s. 35 of 
the Bengal Tenancy Act, the facts and circumstances 
in each case have to be taken into consideration in 
determining the limit of enhancement, so that it 
may not be unfair or inequitable to the parties 
concerned, [p. 515, col. 1,] ; 

It would not be right to bay that discretion in the 
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matter ofenhancement of rent, on the ground of its 
teing fair and equitable, could be exercised by the 
trial Oourt only and that it was not open to the final 
court of facts to use its own discretion, based upen 
arr circumstances of the case before it. [p. 516, 
col. 

Civil Appeal sgainst appellate decrees 
of District Judge, Mymensingh, dated the 
3rd September 1928, 

Messrs. Pares Ch. Mitter, Dwarka Nath 
Chuckerbutty, Basak and Kali Kinkar 
Chukerbutty, for the Appellant. 

Mr, Nasim Ali, for the Respondents, 

Mr, Brij Mohan Majumdar, for the Deputy 
Registrar, 

Guha, J.—These appeals have arisen out 
of suits for realization of arrears of rent, 
brought by Raja Jagat Kishore Acharyya 
Chowdhury. The claim was made by the 
plaintiff in the suits for additional rent for 
excees area in the possession of the tenants, 
defendanta in the suits, on the basis of area 
recorded in the last cadastaral survey, under 
Ohap. X, Bengal Tenancy Act. The plaintiff 
also claimed enhancement of rent on the 
grounds of arise in the average prices of 
staple food crops, as also on the ground that 
the productive powers of the land held by 
the tenants have been increased by fluvial 
action. The point raised for determination 
in the suite, on the averments made in the 
pleadings of the parties so far as the main 
controversy between the parties was con- 
cerned, were the following: 

“Are the defendants holding any land for which 
they do not pay rent, and are they liable to pay ad- 
ditional'rent for the same? What was the standard 
of measurement when the lands in suit were settled? 
What amount of increase, if any, isthe plaintiff enti- 
tled to recover under s. 20 (b), Bengal Tenancy 
Act? - Has there been any increase in the productive 
power of the Jands:-due to fluvial action? Jf 80, to 


what ,incredse of rent is the plaintiff entitled 
therefor. 


The Muneif of Bajitpur gave his decision 
allowing the plaintiff's claim in the suits in 
a modified form. There were decrees passed 
for arrears of rent at annas 12-6 per kani of 
65 acres per kani, as per ares ascertained in 
the settlement operations. The plaintiff 
was also allowed enhancement of rent at the 
rate of 8 annas in the rupee, from 1333 B. 8, 
It isto be noticed that the decision and 
decrees passed by the Munsif were based 
on the findings arrived at by him, that the 
unit of linear measurement was to be taken 
to be 247 inches a cubit (hath), and not 18 
inches a8 asserted by the plaintiff ; and 
that the plaintiff was not entitled to any 
additional rent for excess area as contemp- 
lated by s, 52, Bengal Tenancy Act. The 
enhancement of rent unders, 32 was allow- 
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cd by the Mansif, after comparison of 
prices as contemplated by that section, 
andafter negativing the contention of 
the defendants that the lands com pris- 
ed in the tenancies could not bear 
enhancement for reasons stated by 
them. On appeal the District Judge of 
Mymensingh has affirmed tha decision of 
the trial Oourt, go far as the plaintiff's 
claim for additional rent for excees land 
was concerned, but has reduced the en- 
hancement allowed by the trial Court to 4 
annasin the rupee. Itmay be mentioned 
that the learned District Judge accepted 
the plaintiff's case that the standard 
cubit prevailing in the pargana was one 
of 18 inches; but observea that whether a 
cubit of that length was actually used in 
working out the present areas was 
quite a different matter. The plaintiff has 
appealed to this Court, 

The main question in controversy bet- 
ween the parties centred round the plaint- 
ifs assertion that inthe year 1891 there 
was a compromise arrived at as between 
the landlord and the -tenants, by which 
rents were fixed ata certain rate per kani; 
so that if the plaintiff could show that any 
tenant defendant was in possession of more 
lands than he was paying rent for, the 
plaintiff was entitled to get additional rent 
for excess area, in view of the provisions 
of 8,52, Bengal Tenancy Act. Reference 
is necessery in this connection to the 
findings arrived at by the learned Dis- 
trict Judge, bearing upon this part of 
the plaintiff's sace. The learned Judge .. 
has inthe first place mentioned that the. 
plaintif bas really made no attempt to 
prove that there has been any actual in- 
creace < no evidence was given to show 
that any of the defendants had obtained 
lands by encroachment or otherwise, and 
has then found that no actual increase had 
been proved. The defendants knew that 
areas were entered in the plaintifi's papers, 
but they did not accept any measure- 
ment with reference to which the areas were 
stated. The lower Appellate Court accept- 
ed the defendant's case that no actual 
measurement was made at the time when 
the compromise was effected in the year 
1891, which wasa compromise of a dispute in 
regard to existing rent, and not merely one 
relating to the rate per kani, and that the 
tenants never agreed that they would be 
liable to pay additional rents for the same 
land as the result of any future measure- 
ment, The Oadastral Survey measure- 
ments showed increase in areas, but did 
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not necessarily show that the tenants were 
in possession of any land in addition to 
the land shown in plaintiff's papere, the 
identical land appearing to be greater in 
quantity on account of proper measure- 
ment, Ifthere was no measurement at 
any time, or if there was no measurement 
which was accepted by the defendants, the 
rate per kant mentioned in the plaintiff's 
papers, standing by itself, could not bə of 
any avail tothe plaintiff, ifthe araa was 
never ascertained on proper measurment, 
and accepted by the defendants. The 
learned District Judge has observed:— 

“a mere rate tells you nothing: in order to find 
out what ‘the rent is, it is also necessary to know the 
area, 

In this view of the case, resting upon 
definite findings of fact arrived at by the 
Court of Appeal below, the plaintiff cannot 
upon the plain reading of s. 52, Bengal 
Tenancy Act, succeed in his claim for 
additional rent for excess area, as made 
in the suits, The conclusion thus arrived 
at isamply supported by the authority of 
decisions of this Oourt, In the case of 
Gocool Chunder Law v, Jamal Biswas (1), 
the learned Sir George Rankin, 0. J., has 
re-stated the settled rule of this Court, that 
where there was nothing to show whena 
tenancy was created, whether there was 
any measurement of the lands comprised 
inthe tenancy either at the first, any 
intermediate or the last assessment 
or: adjustment of ‘rent, it was necessary 
for the landlord to base his claim upon 
some measurement, on the basis of which 
rent was assessed or adjusted. In view of 
some comment: made on a previous deci- 
sion of the learned Ohief Justice in the 
case of Manindra Chandra Nandi v. Kaulat 
Sheikh (2), by the learned Judges of the 
Patna High Court ia the case of Shib Sahai 
v. Bejoy Chand (3), it is necessary to exa- 
mine the decision of this Oourt in the case 
of Durga Priyav. Nazra Gain (4), which 
according to the learned Judges of the 
Patna High Oourt laid downa rule differ- 
ent from the one which was taken to be 
the settled rule in this Oourt in Manindra 
Chandra Nandt's case (2), referred to 
above. In Durga Priya's case (4), Mooker- 
jee, Actg. O. J., in delivering his judgment 
referred to his own decision in Raj Kumar 

oe Ind. Oas, 107; A. I. R. 1928 Gal. 553; 55 


. 680. 

(2) 79 Ind. Oas. 852; A. I. R. 1924 Oal. 374; 500. 
957; 28 O. W, N. 264, 

(3) 90 Ind. Oas. 862; A. I. R. 1926 Pat, 197; 5 Pat. 
157; (1926) Pat. 19; 7 P. L, T. 375. 

(4) 62 Ind. Oas, 453; A. I, R. 1921 Oal, 345; 25 0, 
W. N. 204. 
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v. Ram Lal (5), laying down the rule that 
the landlord was entitled to additional 
rent for excess land only when he showed 
what the quantity of land was at the in- 
ception ofthe tenancy, that the rent was 
settled with reference to area, that no 
consolidated rent forthe entire area let 
out was settled, and that the quantity of 
land at the time of suit was in excess of 
that originally let out. The lesrned 
Judgein remanding the case to the lower 
Court gave this direction among others: 
that it was to be considered whether the 
rent was assessed on an area fixed by esti. 
mate or determined by measurement. 

The learned Judges of the Patna High 
Court considered that the mention of an 
area fixed by estimate in the judgment 
of Mookerjee, Actg. O. J., made the state- 
ment ofthe learned Sir George Rankin, 
O. J., as to the settled rule of this Court, 
inaccurate. It is somewhat difficult to 
appreciate theobservation of the learned 
Judges of the Patna High Oourt in this 
behalf in view of the fact that Mookerjee, 
Actg. O. J., had not departed from the view 
already expressed by him in Raj Kumar's 
case (5), noticed above, and also because 
the expression “an area fixed by estimate” 
does not militate against the view taken by 
by this Oourt in Manindra Chandra Nandi's 
case (2). The area fixed by estimate must 
be such as has been accepted by the tenant, 
which might very well take placeof an 
area onthe basisof, or determined by, 
measurement, and approved by the tenant, 
as mentioned in allthe decisions of this 
Court, bearing upon the question. It may 
be noticed in this connection that Mullick, 
Actg. O. J., who delivered the judgment of 
the Patna High Oourt in Sib Sahai Lal's 
case (3), has specifically mentioned that 
“in determining the area demised, the parties may 
either resort to measurement or they may agree to 
accept an assumed figure” 
so that there was no difference made by 
that Court between an area ascertained by 
measurement and anestimated ares accept- 
ed by parties concerned, It is difficult 
therefore to appreciate how the comment of 
Mullick Actg, O. J.,in Shib Sahai Lal's case 
(3), as to the settled rule of this Oourt, 
obviously indicating that Mookerjee, Actg. 
0, J ,leid down a different rulein Durga 
Priya's case (4), was justifiable. 

In the cases before us, no evidence was 
given by the plaintiff to show that there 
was any excess land ; no attempt was made 
to prove that the defendants had got posses- 


(5) 5 O, Li J. 538, 
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sion of any additional lande, If there was 
no actual measurement in the year 1891 or 
thereabouts, when the last assessment or 
adjustment of rent was made; if the areas 
mentioned in the plaintiff's papers were 
not based on measurement ; and if the ten- 
ants never agreed that they would be lia- 
ble to pay additional rent for the same 
land as the result of any future measure- 
ment as has been found by the Oourt of Ap- 
peal below, and to which finding reference 
has been made above, the plaintiff could 
not succeed in hisclaim for . additional 
rent for excess land as made in the suite. 
On the question of enhancement of rent as 
claimed by the plaintiff in the suit, it has 
been urged before us, that the learned Dis- 
trict Judge baving found that apon 8 com- 
parison of prices of two decennial 
periods, the plaintiff was entitled toan 
enhancement of about 8 annes in the rupee, 
he was in error in reducing the enhanc3ment 
to 4 annas in the rupee, It was contended 
that the discretion exercised by the trial 
Court in the matter of enhancement should 
not have been interfered with by the 
Court of Appeal below. In view of the pro- 
visions contained in s. 35, Bengal Tenancy 
Act, the facts and circumstances in each 
case have to betaken into consideration 
in determining the limit of enhancement 
so that it may not be unfair or inequitable 
to the parties concerned. ‘The learned 
Judge in the lower Appellate Oourt, 
after taking all the facts and circum- 
stances into consideration, has come 
to the conclusion that although on a 
comperison of prices of staple food crops 
the increase in rent might be taken to be 
atthe rate of about 8 annas in the rupee, 
arate of 4 annas would be fair to the land- 
lord and the tenants. The discretion so 
exercised in the matter of enhancement cf 
rent should not be interfered with in 
second appeal; and it would not be right 
to say that discretion in the matter of en- 
hancement of rent, onthe ground of its 
being fairand equitable could be exer- 
cised by the trial Oourt only, and that it 
was notopen tothe final Oourt of facts to 
touse itsown discretion, based upon facts 
and circumstances of the case before 
it, 

In the result the appeals are dismissed 
with costs. We allow one hearing-‘ee in 
the appeals in which Mr. Nasim Ali has 
appeared for the respondents: the hearing 
fee is assessed at three gold mohurs. The 
cost for the appearance of the Deputy Re- 
gistrer as guardian of the minor respondents 
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in some ofthese appeals have already been 
paid by the appellant. 

M. C. Ghose, J.—I agree. 

N./A. Appeal dismissed. 


ae 


LAHORE HIGH COURT. 
Criminal Revision Petition No, 1455 
of 1932, 

January 4, 1933. 

OoLDsTeEaM, J. 
Lala JAMNA DAS—Perrrroner. 


versus 
NOTIFIED AREA OOMMiTTEE or 
SHAHDARA— RESPONDENT, 

Punjab Municipal Act (III of 1911), 83, 81, 170— 
Claim for rent by Municipal Committee—S, 81, apu 
plicability of. 

Section 8l of thə Punjab Municipal Act cannot be 
applied toa case where money is claimed by a 
Municipality by way of rent and not as money 
claimable under the Act. 


Oase reported by the Additional District 
Magistrate, Delhi, with his No. 6045-M of ` 
4th November, 1932, 

Report —This is a revision from the 
order of Rai Sahib Bakhshi Pindi Das; 
Magistrate, First Class, Delhi. 

An application was made tohim under 
e. 81 of the Municipal Act by the Notified 
Area Oommittee of Shahdara asking for 
the recovery of a sum of Rs. 2-15 due 
to them on account of rent of a balcony by 
Lala Jamns Das, Advocate. The amount of 
Rs, 2-15 plus a process fee of Re. 1-8 was 
recovered. Against this procedure Lala ` 
Jamna Das has put in a petition for revision 
and urges that the penal provision of s. 81 
of the Municipal Act should not have been 
applied because the section is wholly in~ 
applicable, Section 81 of the Municipal 
Act lays down that “apy arrears of income- 
tax, water rate or fee or any other “money 
claimable by a Committee under this Act 
may be recovered on application made to 
a Magistrate having jurisdiction within ` 
the limits of the Municipality”. One of 
the contentions raised is that this rent ia ` 
money claimable by theOommittee under the 
Act, but this contention cannot hold good 
because this rent is not money due to the 
Oommittee under the Act. It is nota tax 
or water rate or any sum due under.the 
Act. On behalf of the Committee it is also 
contended that this rent is claimable by 
them under s. 170 of the Municipal Act but 
this is not correct. 

That money due under s. 170 of 
the Municipal Act is for ground foore 
and not for over-henging structures, 
Section 81 of tho Municipal: Act doés ‘not 
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therefore apply. See in this connec- 
tion Mana Ram v. Emperor (1), Maya 


Dis v, Municipal Committee, Chiniot 12) 
and Abdullah v. Municipal Committee, Delhi 
(3). The penal provisions of the Ast should 
not have been used in recovering this rent. 

Mr. Kishan Dayal, for the Petitioner, - 

Order.—For the reasons stated by the 
Additional District Magistrate in his order 
of reference, I accapt the recommendation 
aod quash the order of the Magistrate 
dated 23rd March, 1932, and set aside the 
attachment procsedings. The money ‘con- 
cerned was claimed as rent and not as 
money claimable under the Act. 

A. Reference accepted, 

(1) 96 Inds Cas. 224; A. I. R. 1926 Lah, 518: 27 
Or. L. J. 912; 7 Lah. 568; 27 P. L. R, 840. 

(2) 99 Ind. Oas. 1030; A. I, R. 1927 Lah, 161; 28 
Or, L. J. 230. 

(3) 133 Ind. Oas, 278; A.I. R. 1931 Lah. 315; 32 
P. L. R172; Ind. Rul. (1931) Lah, 758, 





CALCOTTA HIGH COURT. 
Civil Appeal No. 2531 of 1930. 
March 15, 1932. 

Mitigz anp S K, Gaosz, JJ. 
ASANUDDIN MANDAL—PLAINTIFF— 
APPELLANT 


versus 
ASWATULLA—Deranxpant— 
RESPONDENT. 

Registration Act (XVI of 1908), ss. 17 (8), 49— 
Receipt for money due under mortgage—Registration, 
when necessary. 

A receipt for payment of money due undera mortgage 

need not be registered ifit does not’ purport .to 
extinguish the mortgage, but if it purports to 
extinguish the mortgage, registration is necessary. 
Jwala Prasad v. Mohan Lal (1) and Neelmani 
Patnaik v. Sukadeva Behara (3), relied on. 

An unregistered receipt which purports to extin- 
guish the mortgage cannot be used even to prove the 
cee of the mortgagee to return the mortgage 

ond. 

Appeal againat the appellate decree of the 
Sub-Judge, Zillah Pabna and Bogre, dated 
23rd June, 1930. 

Messrs, Atul Chandra Gupta and Nirmal 
Kumar Sen, for the Appellant. 

Mr. P. K. Sanyal for Mr. Probsdh Nath 
Sanyal, for the Raspondent. 

Mitter, J.—This is an appeal by the 
plaintifi and arises in a suit to enforcea 
mortgsge bond which was executed inhis 
favour by the defendant in Ashar 1332 
B.B. by which the mortgagor hypothecated 
certain immovable properties and promised 
to pay interest at the rate of 30 per cent. 
per annum. The defence of the defendant 
“was that the morigage had been paid off 
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by the plaintif agreeing to take Rs, 555 ont 
of the money due under the mortgage and 
remitting Rs. 111 due on the mortgage on, 
a particular date, and in proof of that fact 
the defendant produced a receipt purport- 
ing to have been given by the plaintiff, 
the material terms of which are as 
follows: 

“Rupees 666 is due to me upon the mortgage bond 
of which I have received from you Rs. 555 after 
remission of the balance, Nothing more remains dus 
upon the bond. I cannot return the bond to you 
now as it is with my Pleader. After getting it 
back from my Pleader I shall enter the endorsement 

. of this payment upon the bond and return it to 
you.” 

A question was raised before the court 
of first instance that this document was 
inadmissible for want of registration 
having regard to the provisions of s. 17, 
cl, 2 (it), Registration Act, as it purported 
to extinguish the liability in respect of 
immovable property. The suit was accord- 
ingly decreed on contest and the usual 
preliminary mortgage decree for sale was 
passed, Against this decision an appeal 
was taken to the Court of the Subordinate 
Judge of Bogra and the Subordinate Judge 
wasiof opinion that the receipt, the material 
terms of which we have already recited, did 
not require registration as it merely pur- 
ported to be @ receipt in full satisfaction 

In this view the 
Subordinate Judge was of opinion that, 
the admission contained in the receipt 
should be taken into account along with 
the deposition of two witnesses examined 
on kehalfof the defendant for the pur- 
pose of proving this payment, and the 
Subordinate Judge was of opinion that 
the evidence of these witnesses coupled 
with that afforded by the receipt established 
beyond doubt the allegation of satisfaction 
of the mortgage bond made by the defend- 
ants. He accordingly dismissed the 
plaintiff's suit. 

Agsinst this decision the present appeal 
has been brought by the plaintiff and the 
contention which has been raised before 
us is that the lower Appellate Court has 
committed an error in law in admitting 
in evidence this dccument which was re- 
jected by the courtof first instance on the 
ground that it required registration. 
Oertain authorites have been cited in favour 
of this contention of the appellant. Re- 
ference has been made to the decision of 

` the Allahabad High Court in the recent casa 
of Jwala Prasad v. Mohan Lal (i), where 
the view contended for by the appellant had 

(1) 97 Ind. Oas. 162; A.I. R..1926 All. 693; 48 A. 
705; 24 A. L. J. 839. 
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been taken, Of course the Allahabad High 
Oourt inan earlier decision, namely, in 
the case of Piari Lal v. Makhan (2), took a 
different view. The learned Advocate for 
the appellant has also relied upon a decisicn 
of the Madras Court. It seems to us that the 
result of the authorities is that the 
‘receipt for payment of money due under 
a mortgage does not require registration 
under s, 17, cl. 2 (ii) if it does not purport 
to extinguish the mortgage. A large 
number of cases which are quoted by 
Sir Dinshah Mulla in his Commentary of 
the Registration Act atp. 97 of the second 
edition support this view. But the 
authorities show that it does require re- 
gistrationif it purports to extinguish the 
mortgage. Reference may be made in this 
connection to the Allahabad case just referr- 
ed to and to the decision of the Madras 
High Oourt in the case of Neelmani Patnaik 
v. Sukadeva Behara (3) at p. 806°* 

There can be no doubt on the statement 
contained in the receipt that the mortgagee 
exonerated the mortgagor from any liability 
under the mortgage and this document 
purported to extinguish the liability under 
the mortgage. It has however been sought 
to be argued by the learned Advocate for 

-the respondent that ifit not receivable in 
evidence as extinguishing the liability it 
can be received in .evidence for a collateral. 
purpose, namely, for the purpose of showing 
the admission of the plaintiff that he would 

-return the mortgage bond siter endorse- 
ment of payment and that he could not 
return it because the mortgage bond was 
with his Pleader. It is difficult to splitup the 
document in this way. The question with 
regard to the return of the mortgaga bond 
to the defendants was only introduced 


because the plaintiff exonerated the defend-. 


‘ant from liability under the mortgage 
-bond. No question of the return of the 
bond can arise unless the mortgage debt 
was eatisfied. It appears clear that on that 
date the mortgage bond would have been 
satiefied by the payment of Re. 555 for the 
‘document shows that there was a much 
larger sum due, and we do not think we 
‘can hold that this document can be used 
for the purpose of proving this payment, 
We think the Subordinate Judge has not 
taken the correct view of the law in this 
behalf. 


` (2) 16 Ind. Oas. 179; 34 A, 528; 10 A. L.J. 
` 25 


(3) 60 Ind Cas. 255; A. I. R. 1920 Mad. 742; 
803; 12 L. W. 269. ; 43M. 


“Rage of 48 Mla] 
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The result therefore is that the judg- 
ment and decree of the lower Appellate 
Court must be set aside and the case 
sent back to it in order that it may rehear 
tha appeal after excluding from evidence 
the receipt in question which wes admitted 
by him at the appellate stage.. It will be 
open to the Subordinate Judge to decide 
the matter on such oral evidence as to pay- 
ment which the respondent might offer and 
on such evidence as has already been 
tendered as also on such further evidence 
which the lower Appellate Court may take 
in the exercise of its powers under O. XLI, 
T. £7, Oivil Procedure Code. The Sub- 
ordinate Judge will rehear the appealin 
the light of these observations., The costs 
of tbis appeal will abide the result. ' 

S. K. Ghose, J.—i agree. 

N./A. Decree set aside, 


——- 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT. 
Second Civil Appeal No. 172 55 of 1932. 
February 14, 1933. 
Fuasee, J. O. AND Saavvovin, A.J. O. . 
Haji MUQARRAB KHAN—APPRLLANT 
versus 


NAND RAM AND OTAERS— RESPONDEN IS. 

Punjab Tenancy Act ( XVI of 1887), ss. 86 (1), 
57, 54—Mortgage of occupancy rights—Subsequent 
sale—Landlord avoiding sale and recovering posses- 


sion from vendee— Mortgage, whether  subsists— 
Mortgage without possession—-Validity. 

A mortgage without possession of occupancy 
rights is not void. [p. 519, col. 2.] 

Where a landlord has succeeded in recovering 
Possession from the transferee of the occupancy 


rights, the occupancy tenant can claim re-entry not 
on the ground that he has got any option to revive 
the tenancy but because the tenancy exists and as- 
he isthe tenant and his transfer had been declared 
void, he is entitled to the possession of his rights. - 
Therefore, where an occupancy tenant mortgages 
his rights and subsequently sells his tenancy and 
the landlord recovers possession from the vendee 
after avoiding the sale the mortgage is not, 
extinguished but may be enforced against the 
occupancy rights in the property. Khuda Bux v, 
Fazal Din (1), discussed. [p. 519 col, 1.] ; 
Second Oivil Appeal ircm an order of 
the Additional Judge, Peshawar, dated 
the 7th July 1932, reversing that of the 
Senior Sub Judge, Hazara, dated the 2nd 
April], 1932. 
Kazi Mir Ahmad Khan K. 8, 
Appellant. k 
Lala Diwan Chand R. B., for the Res- 
pondent. , 
Judgment — Ram Das is an occupancy 
tenant under s Softhe land of which Haji 
Mukarrab Khan is the landlord. He mort 


for the 






Aights without possession with 
and Dharamchand plaintiffs. be- 
Subsequently he sold those very 
6 Gobind Sabai. The landlordbrought 
a unders. 600f the Tenancy Act for 
cancéllation of the sale and possession as 
against the vendee. A decree was granted 
to him and under that decree he is now in 
possession. Plaintiffs then brought a suit 
to enforce his mortgage. A decree was 
passed in their favour and in execution of 
that decree Haji Mukarrab Khan interven- 
ed objecting to the sale of occupancy 
rights. His objection was accepted and 
plaintiffs instituted the present claim for 
declaration that occupancy rights. could 
be proceeded against in execution of 
mortgage decree, Their suit was dismissed 
by the trial Court, but a decree was passed 
in their favour by the Additional Judge 
and hence this further appeal. . 

The point for determination is simple 
enough. Haji Mukarrab Khan obtained a 
decree avoiding the sale by the occupancy 
tenant and got possession of the rights as 
against the vendee. According to the 
view as laid down in Khuda Buz v. Fazal 
Din (1) which has since been 
followed without question, on the avoid- 
ance of sale of occupancy rights were not 
forfeited, but the occupancy tenant was 
entitled to recover possession from the 
landlord. It is, therefore, clear that the 
occupancy .rights remained in tact in spite 
of the sale and the decree avoiding that 
sale by the landlord, and as they remained 
in tact, prima facie the charge created on 
them also remained in tact. 

The learned Oounsel for appellant in the 
first place contends that a mortgage without 
possession of the occupancy rights is void, 
because it is not recognized by the Tenancy 
Act, and, secondly, that the occupancy 
tenant having sold the occupancy rights so 
far as he was concerned, his title terminat- 
ed and so all the encumbrances created by 
him. Hedoes not question the correct- 
ness of the view as laid down in Khuda 
Bux v. Fazal Din (1) but urges that the 
lawallows a tenant a right of re-entry as 
against the landlord who bas succeeded in 
taking posssssion from a transferee. He had 
an option to exercise and on his exercising 
that option, the tenancy revived. If he 
had not exercised that option, the tenancy 
which had become extinct remained 80. 
He also contends that the tenant ‘can 
abandon the rights and asthe tenant had 


not claimed re-entry, it may be presumed 
(1) 17 P. R. 1892 (F. B.). otag 
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that he had tacitly abandoned such rights 
andon abandonment the rights became 
extinct. Insupportof this argument his 
client produced the tenant as a witness who 
stated that be had surrendered his rights 
to the landlord. 

The firat contention of the learned 
Counsel that a mortgage without possession 
of occupancy rights is not sanctioned by 
the Tenancy Act is not supported by any 
authority. He relies ons. 57 of the Act 
and argues that because there the word 
‘usufructuary’ mortgage was mentioned, it 
should be presumed that the Legislature 
did not recogaize any other mortgage. 
This argument is obviously untenable. 
Saction 57 merely says :— 

“When aright of occupancy has been trangferred 
by sale, gift or usufructuary mortgage to 8, person 
oiher than the landlord, that person shall, in res- 
pect of the landin which the right subsists, have 
the same rights and be subject to the same liabili- 
ties asthe tenant to whom before the transfer the 
right belonged had and was subject to.” 

This section only considers the case 
where possession has been transferred. 
According to ordinary law the owner of a 
right is entitled to hypothecate that right. 
In order to take away that right, there 
must be some definite provisionin the 
special legislation and the Tenancy Act 
contains no such provision. From the 
absence of that provision it cannot be 
assumed that the Tenancy Act did not 
recognize the transaction whereby the 
tights were hy pothecated. 

Oounsel’s second contention is equally 
unsupportable. Where a landlord has 
succeeded in recovering possession from the 
transferee of the occupancy rights, the 
occupancy tenant can claim reentry not 
on the ground that he has got any option to 
review the tenancy but because the tenancy 
exists and as he is the tenant and his 
tranefer had been declared void, he is 
entitled to the possession of his rights. 
That isto say, it is not when the tenant 
claims re-entry that the rights are revived, 
rather he is given a remedy on the basis of 
his existing rights. 

The decree in favour of the landlord was 
passed on 30th November 1928 setting 
acidethesale and granting him possession 
against Gobind Sahai the vendse. Plaint- 
iff obtained his decree for enforcement of 
mortgage in December 1930 and in 1931 pro- 
ceeded torxecute it by sale of the occupancy 
rights. The intervening period between the 
decree and the plaintiff's taking execution 
against the occupancy rights is not very 
great and itdo:s not give rise to any pr3- 
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sumption that the tenant 
abandoned his right of reentry. The 
tepant’s present statement is obviously 
collusive and cannot help the lendlord to 
‘any extent. The Tenancy Act lays down a 
epecial procedvre by following which a 
-terant can abandon. his right. That pro- 
cedure is laid down in Ohsp, 1V. Admit- 
tedly no noiice of abandonment was ever 
given by the tenant to the landlord under 
`B. 36 (J) of the Act: nor can the provisions 
of e. 39 be applied to the ceee, because the 
landlord being in. possession, it cannot be 
eaid that the tenant failed to cultivate the 
land without sufficient cause, f 
~ For the reasons given above, we hold that 
the mortgage on “the land (occupancy 
. righte) subsisted and the mortgagee is 
entitled to enforce his mortgages against 
those rights. The occupancy rights, as 
‘noted above, are undera.5 and according 
to the provisions of e. 54 of the Tetancy 
Aci, the morigagee in enforcing his lien 
,on the land subject to those rights will 
‘have to act according to the provisions of 
8.53, but this isa matter not exactly rele- 
vant at the present stage. So far as this 
appeal is concerned, appellant has failed 
to establish that the mortgage cannot be 
enforced against the occupancy rights now 
in his possession. His appeal, therefore, 
fails and is hereby dismissed with costs, 
A. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 242 of 1930, 
May 24, 1939, 

Patrezgon, J. 
PROBADHA GAOLINI-— APELLANT 


versus . 
BANKA BEHARI MONDAL— 
- RESPONDENT 

Contract Act (IX of 1872), s. 23—Consideration, 
‘unlawful nature of—Suit for registration of bond— 
Maintainability—Evidence Act (Lof 1872), ss. 65, 91 
—Evidence as to existence of agreement—Seconda: 
evidence-—A dmissibility— Registration Act (XVI of 


1908), s. ??—Other claims, whether can be coupled with < 


prayer for registration of deed—Alteration—Suit on 
deed, whether maintainable, ` f 
In a suit for registration of a usufructuary mortgage 
bond or in the alternative to direct.the defendant to 
execute and cause to be registered a bond identical 
with the bond in suit, or to refund the money said to 
have been advanced with interest, the lower Courts 
found that the money was advanced by the plaintiff to 
. the defendant to enable the latter to pay to the 
plaintiffs mistress partly in satisfaction of her decree 
. and partly to. prevent her from taking criminal 
proceedings against him: 
` Held, that inasmuch as the plaintiff was, through- 
„ont . the” proceedings in the previous suit of his 
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mistress, acting as her tadbirkar andin consideration 
of the circumstances of the case, the object of the 
consideration for the bond was unlawful and no relief 
was therefore available for the plaintiff: [p. 521, col, 1] 
Held, also that it was doubtful whether in the circum- 
stances of the present case, and having regard to the 
provisions of as. 91 and 65 of the Evidence Act 
it would have been prover to allow any secondary 
evidence regarding the nature of the alleged; agree- 
ment to have been given ` in these proceedings, [p, 


It is now well settled that no other claim can be 
coupled with the prayer to enforce registration of 
a document under s. 77 of ‘the ` Registration Act, 
Dwigendra Narayan v., J ogesh Chandra (1), relied on, 
[p. 521, col. 1.]  _ 

Where a document has according to the plaintiff's 
own case, been tampered with, no suit based on itis 


~“ maintainable, [p.52], col. 2.] 


Second Oivil Appeal against appellate 
decree-of the Officiating. Sub-Jdudge, 
Birbhum, dated the 9th July, 1930, 

Messrs, Gour Mohan Dutta and Bon Behari 
Mukerji, for the Appellant. 

Mesera. Hari Charan Ganguly and Indu 
Prakash Chatterji, tor the Respondent, 

Judgment.—The suit out of which this . 
appeal arises purports to be one for Ie- 
gistration of usufructuary mortgage bond, 


- but certain other alternative’ reliefs were 


also prayed for, namely, that the defendant 
should be directed to execute and cause 
to be registered a bond identical with the 
bond in suit, or to refund the money said 
to have been advanced by the. appellant 
together with interest.- The main facts 
admitted and found in. the course of these 
proceedings are as follows : 

The plaintiff's mistress, Probashi Baish- 
nabi sued the defendant for recovery of a 
certain ‘sum of money said to have been 
advanced on a mortgage bond. In that suit 
the bond was said to have been lost. In 
fact it was alleged by Probashi that it had 
been stolen from her by the defendant's 
son, The defendant denied liability and 
produced the bond before the court,. bear- 
ing endorsements of payments, but in spite 
of these endorsements and in spite-of the 
fact that the bond was produced from the 
defendant's custody, the trial Court decreed 
Probashi’s suit, from which it mey be in 
ferred that the trial Court believed Pro- 
bashi’s allegation that the bond had been 
stolen from Ler pcszession and thst the en- 
dorsements were forgeries, It was, there- 
fore, clear that unlessthat decree was cet 
aside, the defendant and her witnesses ran 
a very great rick of criminal proceedings 
being instituted sgainst them. Against 
that decree the defendant. preferred’ an 


: appeal, but when the appeal caine on for 


hearing, a compromise petiticn: was filed 
in which ib was prayed that the appeal be 
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allowed and the suit dismissed ona declara- 
tion that the plaintif was not entitled to 
recover anything on the basis of the band 
in suit. It appears that throughout the 
proceedings referred to above, the plaintiff 
:was present both in the trial Oourt and in 
the Court of Appeal, that he looked after 
the suit on behalfof his mistress Probashi, 
and that the compromise petition was 
drafted and filed in his presence. 
The decree in that suit was for Rs. 
300, together with interest and costs, and 
the present proceedings relate toa sum of 
Rs. 425 which the defendant borrowed from 
the plaintiff for psyment to Probashi as 
consideration for the compromise as a re. 
sult of which the decree in the aforesaid 
suit was set aside. In the present proceed- 
ings both the courts below have in effect 
held that this sum of Rs, 425 was advanced 
by the plaintiff to the defendant and paid 
by the defendant to the plaintiff's mistress, 
Probashi, partly in satisfaction of Probashi's 
decree and partly for the purpose of pre- 
_venting the institution of the criminal 
prcceedings to which the defendant and 
her witnesses had exposed themaelves in 
connection with the former suit. In the 
circumstances, and having regard to the 
fact that as the present plaintiff is Pro- 
bashi’s paramour and that he acted as her 
tadsirkar throughout the proceedings in 
the former suitand in connection with the 
drafting and filing of the petition of com- 
promiseit must, I think, bs held that the 
object of the consideration for the bond in 
suit was an unlawful one, and that. the 
plaintiff having been a party to a conspiracy 
for stifling a criminal proceading is not 
entitled to any relief. The abova finding 
is sufficient by itself for the disposal of 
this appeal, but certain other points have 
"been urged on behalf of the appellant 


which may perhaps be briefly alluded 
to. 


In the firat place itia, I think, clear from 
certain recent decisions of this court: 
[vide for example Dwijendra Narayan v. 
Jogesh Chandra (1)) that although there 
may have been some difference of opinion 
in the past, it is now wellsettled that no 
other cleim can be coupled withthe prayer 
to enforce registration of a document under 
s. 77, Registration Act. Then again it is 
the plaintiff's own case that the bond in 
suit had been tampered with, that the 
second. page. of the document s&s it 
Low stands is not the same as the 


5 oO 79 Ind. Cas, 520; A. I. R. 1924 Cal. 600; 39 O. L. 
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second paga of the document as it stood 
at the time of tha execution, (though the 
wording is said to b3 identical) aad that 
some othec thumb impression has been 
substituted for the thumb impression of the 
defendant. The trial Oourt was of opinion 
that ths document had been tampered with 
while it was in the possession of the defend- 
aunt's son, but the lower Appellate Oourt, 
while differing fromthe trial Oourt on this 
point, has not recorded any ‘clear finding 
as to whether the document was tampered 
with whila it was in the defendant's custody 
oratsomeother time. It may further be 
said that the findings of the lower Appel- 
late Uourt do not altogether exclude the 
possibility of the document not having been 
tampered with at all, as is now alleged by 
the plaintiff, the allegation of its having 
been. tampered with not having been made 
until after the expert who was examined 
before theDistrict Sub- Registrar had express- 
ed his opinion that the thumb impression 
oa the second page was not the thumb im- 
pression of the defendant. Be that as it may, 
the document befora the court is,on the 
pleiatifi's own showing, not the document 
which issaid to have basen executed by the 
defeadant. Tae latter document has ac- 
cording to the plaintiff, ceased to exist in 
the form in which it was executed, and no 


‘euit can therefore bs based upon the docu- 


ment now bafore the court, 

Ii may further bs remarked that even 
apart from the consideration referred to 
above, it is very doubtful whether in the 
circumstances of the present case and in 
view of the fact thst the bond has 
tampered with, the 
plaintiff 

“could on a case properly alleged and proved re- 
cover back the actual money lent as money had and 
received to his use; vide the concluding portion of the 


judgment of Rankin, J., in the case of Dula Meah v. 
Abdul Rahman (2;” 


In this connection reference may also ba 
made to the case of Goor Chandra Das v. 
Prasanna Kumar (3). Lastly it is clear 
that even if the bond in suit had not been 
tampered with, it ought not to have been 
received in evidence for the purpose of 
proving the existence of en agreement 
beiween the parties, or of proving that the 
said agreement was of the nature set forth 
therein. James Skinner v, R. H. Skinner (4). 

(2) 81. Ind. Oas. 641; A. I. R.1924 Oal. 452; 28 O, W. 

70. 


(3) 33 0.812; 3 O. L. J. 363; 100, W.N. 788, 

(4) 119 Ind Cas. 633;-A. I R 1929 P. O, 269; 56 I. 
A 363; 51 A.771; 6 O. W. N. 835; 30 L. W. 45; (1929) 
A. L. J.1060; Ind. Rul. (1929) P. O. 337; 57M. L.J. 
7565:50 O. L. J. 487; (1929) M. W. N. 937; 32 Bom, L. 


R. 1; 1P. L. T. 1 (P. 0). 
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It is moreover extremely doubtful whether 
in the circumstances of the present case, 
and having regard to the provisions of as, 
91 and 65, Hvidence Act, it would have 
been proper to allow any secondary evi- 
dence regarding the nature of the alleged 
agreement to have been given in these 
proceedings. In any view ofthe matter 
therefore this appeal must be and ac- 
cordingly is, allowed and the plaintiff's 
suit is dismissed. In view of the dis- 
honest nature of the defences raised by 
the defendant, and of the fact that the de- 
fendant herself was party to a conspiracy 
to stifle criminal prccesdings, I direct that 
both parties should bear their own costs 
in all Oourts. 


N/a. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Oriminal Revision Application No. 83 
of 1932. 

October 4, 1932. 

FERRERS, J. O., AND Ruposann, A. J. O, 
PABU MAL AND OTHRAS —APPLIOANTS 
rersus 
EMPEROR—-Opp ‘sire Party. 

- Bombay Gambling Act (IV of 1887), s. ?—Hindu 

gambling on satam day—Loval custom—Non-admis- 
sion of non-Hindus—Presumpiion under s. 7, rebut- 
ta ore certain Hindus were found gambling in a 
house on satamiday on which according toa local 
custom Hindus used to gamble and no non-Hindus 
were admitted to the house : 

Held, that the presumption under s. 7, Bombay 
Gambling Act, was sufficiently rebutted by the 
fact that it was the satam day on which the gambl- 
ing was going on and that no  non-Hindus were 
admitted to the premises. 

Mr. Motiram idanmal, (for the Appli- 
cants, 

Mr, CO, M. Lobo, for the Orown. 

Judgment.—The accused Pabumal 
has been convicted of an offence under 
as. 4, Bombsy Gambling Act (IV of 
1887) ofkeeping & common gaming house 
and the other Z8 accused have been con- 
victed under ¢.5 of the Act of gambling in 
the house. It is not disputed that the 
gambling was going onin the house on 
the day ofthe raid. But that day wasthe 
satam day, a day on which several Hindus 
gamble. Jtis not disputed that all the 2y 
accueed are Hindus belonging tothe same 
Hindu Panchayat and some of them arə 
respectable people being zemindars, Muni- 
cipal Oouncillors, and members of the 

“Taluka Local Board. It is also in evidence 
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thst at the time of the raid two Kitson lamps 
were burning in the premises. n 

It appears that on that day at about 
12-30 a. m. the Police obtained a warrant 
under the Act from the Local Magistrate 
on the strength of the evidence given by 
a peon of the Mukhtiarkar of that 
place; and at the raid it is said that all 
the 29 persons were sitting in a circle and 
were gambling with dice. It is fursher said 
that a pair of spare dice were lying behind 
the place where Pabumal was sitting and 
that ia a small pit which was covered by 
a mattress on which Pabumal was sitting a 
sum of Rs, 7 was found. At the trial the 
peon of the mukhtiarkar gave evidence 
which showed that he was not.personally 
aware of nal having been taken by Pabu- 
mal, It is said that he had turned round But 
whatever that may be, it is clear. that 
there is no evidence that Pabumal or any- 
booy else received nal. That being so, the 
presumption which arises under 6. 7 of the 
Act was sufficiently rebutted by the fact 
that it was the Satam day on which the 
gambling was going on and that no non- 
Hindus were admitted to the premises. 
The learned Sessions Judge seems to have 
presumed that the small pit which is said 
to be an inch in circumference contained 
money recovered as nal money. ~ But 
there is no warrant io law for raising 
such a presumption. Tae money lying in 
that pit might as well have been money 
with which Pabumal was himself gambling, 

That being so, the conviction of Pabumsl 
and of the other 2¢ accused under ss. 4 and 
do ofthe Act cannot be maintained. Under 
the circumstances it is not necessary for 
us to enter into some of the side issues 
dealt with by the learned Sessions Judge 
in a judgment extending over 350 lines and 
which have no bearing upon the real points 
in issue. We accordingly set aside the con- 
victions and sentences of all the accused 
and order that the fines, if recovered, be 
refunded, 


N/A. Conviction set aside. 


CALCUTTA HIGH COURT. 
Oriminal Appeal No. 176 of 1932. 
August 18, 1932. 

JAOK AND M, O. Guosz, JJ. 

A. MALOOLM AND ANOTABR— AOOUSED — 

APPELLANTS 
: versus 
EMPEROR—OppositE PARTY, 


Arms Act (XI of 1878), ss. 14, 19 (a), (f)—Nego- 
tiation for sale of arms where no delivery takes 
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place, whether an offence—Possession of arms 
for which licence has not been renewed—If unlaw- 
ful possession—‘Haxtent’ ins. 14, if means ‘territorial 
extent’, - 4 

Where a weapon ismadeover merely for the 
“purpose of negotiating a sale, such possession is not 
unlawful inasmuch as it is not possession of the 
weapon with the intention of using it asa weapon. 

-Such temporary possession is not possession as con- 
templated bythe Arms Act. Negotiations for sale 
where no delivery takes place isno offence, 


The possession of arms of which the license has 

` not been renewed is also punishable under s. 19 (f) 
of thé Arms Act read with s. 14 thereof. The word 
‘extent’ in s. 14is not limitedin its meaning to 
territorial extent. 

_ Messrs. J. Cammel, Probodh Chandra 
Chatterji, Bireswar Chatterji, Phanindra 
Nath Mukerji and Amiruddin Ahmed, for 
the Appellants. | 

. Messrs. Khundkar and Anil Ch. Roy 
Chowdhury, for the Orown. 


. dJudgment,—tThe appellants have been 
-convicted under s. 19 (f) read with s. 14, 
-Arms Act, and sentenced to periods of 
imprisonment and fines. The prosecution 
. case is that an officer of the Oustoms 
Preventive Service received certain infor- 
mation on 4th January. The information 
was conveyed to the Superintendent of the 
Preventive Service who deputed an Indian 
-Officer, Mr. Burman, to act as a bogus pur- 
chaser of an automatic pistol. 

.Oo the morning of 5th January they 
‘proceeded to Prinsep Memorial about 10 55 
“A, M. and after about an hour they saw the 
- accused Malcolm ccme up to the memorial. 
`The informer introduced Malcolm to Burman 
-as the vendor and he said that he wished 
-to sell the pistol which he produced. 
` Negotiations then took place. The vendor 
-wanted Rs. 440 for this revolver and 
‘another revolver which Malcolm said he 
had for sale. The bogus purchaser told 
him that he was willing to give him 

Rs. 300 for the pair. At this point by an 
-agreed signal two other men from the 
- Customs Department came up and arrested 

Malcolm, They found the pistol in his 
“pocket. On his being seized he shouted 
-out ‘for the other accused Betteley and they 

were both brought under arrest and later 
on produced atthe thana where a license 
which had expired on 3lst December was 

‘found with Betteley, The suggestion of 
the prosecution is that the, whole of the 
transaction was illegal inasmuch as the 
-accused intended to make a surreptitious 
-gale to a person who was not entitled to pos- 
‘sess the weapon, and that the license had 
“been obtained by Betteley merely for the pur- 
` pose of enabling him to effect this transac- 
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tion. Mr Greenfield, Superintendent, Oustoms 
Preventiva Servize, says that Mr, -Mann, 
another witness, had informed him of the 
intended sale of the pistol as far back as Oc- 
tober, 1931, and it was then that he 
instructed him (Mr. Mann) to getinto touch 
with Mr. Burman who posed himeelf as the 
intending purhaser. It appears that the 
license for this pistol was not renewed in 
January. It appears from the statement 
made by Mr Burman in cross examination 
that there was no intention of the immediate 
delivery of the pistol by the accused to him. 
He says that: 

“Malcolm told him that he would deliver both the 
weapons together and I weuld pay him then.” 

As only one weapon was with him, it is 
clear that the delivery was intended to take 
place at a subsequent date. In any case 
asthe ssle was not completed no offenca 
was committed, a3 negotiations for sale to 
a person who has no license is not in 
itself an offence. An offence unders, 19 (a) 


of the Act is only committed if the weapon 


is actually delivered to a pereon who has 
not got a license, But there has been an 
offencs committed under s. 19 (f) inasmuch 
aa the accused Betteley had in his possession 
or under his control an automatic pistol in 
contravention of the provisions of s, 14, 
Arms Act, inasmuch as his licence had 
already expired on 3lst December. It is 
true that such delay ia the renewal of ths 
license is not ordinarily prosecuted. There 
is a Rule (N>, 8?) inthe Bengal Government 
Arms Ast Manual to the erfect that ordi- 
narily appl:cations received for renewal of 
licence within 30 days after the date of 
expiry should be granted. But that does not 
affect the provisions of s. 19 whioh states 
that a person who has in his possession 
arms in contravention of the provisions of 
B. 14 commits an offence. Ic has been 
argued that the word “extent” in s. 14 only 
refera to territorial extent, and in support 
of that reference has been made to form 16 
and the conditions thereunder (which are 
found in Sch, VIII, Arms Act Rules) in which 
“extent” in col. 10 refers to territorial extent 
only, and condition threa there also refers 
to territorial extent only. 


But that does not limit the meaning of 
the word “extent” in s. 14, Arms Act. lt 
is true that anyone who fails to depoait 
arms of which license has expired or who is 
in unlawful possession is also liable under 
al. (i), e, 19, Arms Act. But no authority 
has peen shown to us limiting the meaning 
of the word “extent” in s, 14 to territorial 
extent. So that we think that the pos- 
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- session of arms of which the licence has not 
been fenewed is also punishable under s, 19 
(Ar, Arms Act, read with e. 14. 

As regards the possession of Malcolm we 
‘think where a weapon is made over merely 
for the purpose of negotiating a sale such 
possession is not unlawful inasmuch as it 
is not possession of the weapon with the 
intention of using it as a weapon. Such 
temporary possession i3 not possession a3 
contemplated by the Act. We, therefore, 
think that Malcolm has not committed an 
Offence under e. 19, Arms Act. In any 
case, as I have said, negotiations for a 
sale where no delivery took place would 
not be an offénce As regards the possession 
by Betteley we think that he has committed 
an offence under s, 19, Arms Act, inasmuch 
as he was admittedly in possession of this 
weapon after the expiry of the period of his 
license. Ordinarily under executive instruc: 
tions no prosecution would result within 30 
days. Inthe present case we agree with 
. the finding of the learned Magistrate that 
both of the accused were trying to negotiate 
a sale surreptitiously. Such sales at the 
| present time are highly reprehensible and 
we think that in the circumstances we 
would not be justified in not enforcing the 
provisions of the law as regards the illegal 
possession of this weapon beyond the period 
of licenc>. In assessing the punishment for 
| this offence we cennot take into account the 
intention of the accused to negotiate this 
illicit sale as -part of the offence of retaining 
< unlicensed arms in his possession, and we 
think for that offence a sentences of a fine 
_of Rs, 50 will be eufficient punishmen‘. , 

We, therefore, set aside the sentences 
. which: have been passed on both of the 
accused. Wearquis Malcolm but convizt 
_Betteley under s 19 (f), Arms Act, and 
sentence him to paya fire of Rs, 50 in 
default to undergo rigorous imprisonment 
for three months Malcolm is discharged 
from his bail bond and Betteley . will be 
discharged from his bail bond on payment 


„of the fine. The appeal is disposed of 
accordingly. . 
N./A. Order accordingly. 
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SIND JUDICIAL COMMIS-. 
“| SIONER’S COURT. 
Criminal Revision Application No. 146 of 
1932, 
October 4, 1932. 
Feerges, J. O. AND RUPOHAND, A.J. O. - 
PRITAMDAS MANGHARAM—Appticant 
VeETBUS 
EMPERO R—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 886 
(a) and (b)—Attachment of delinquent's share in 
joint family property—Procedure. 

The attachment of theshare of a delinquent in 
the movable property of a joint family for the 
realization of fine cannot be effected by ordering the 
Police to seize the property in the joint family 
house. The proper procedure is not under s. 386 (a), 
but under s. 386 (b) Or. P. O. The sourt which imposed 
the fine may issue its warrant to the Collector of 
the District, and that officer may proceed asthe law 
directs. Where the whole property does not exclu- 
sively pertain to the delinquent, the seizure of the 
whole isnot justified by law. i 

Oriminal Revision against an order of 
the Third Additional Səssions Judge, 
Hyderabad. ; 

Mr. Fatehchand Asudomal, for the Appli- 
cant. 

Mr. C. M. Lobo for the Orown, ay 

Judzment.—This is an application 


in revision against an order made by the 


Third Additional Szssions Judge at 
Hyderabad. The factsare as follows: 

Oa 30th January 1932 a.young man 
named Gulab was convicted by the Oity 
Magistrats of Hyderabad for the offence 
of picke:ing under Ordinansa V of 1932, 
The sentence was three months’ rigorous 
imprisonment and a fine of Rs, 5‘Qorin 
default six weeks’ rigorors imprisonment, 
While the convict was undergoing this 
sentence, the Magistrate issued a warrant 
for the levy of the amount of the fine by 
the attachment and sale of any movable 
proverty belonging to the offender. In the 
exscution of this warrant the Police attached 
jewellery and other articles of furniture 
from the house in which the father of the 
accused and some other members of his 
family were residing. A claim was pre- 
ferred by a member of the family under 
the provisions of e. 386 (2), Criminal Pro- 
cedure Oode, for raising the attachment. 
This application was refused by the learned 
Magistrate who ordered that the property 
seized be sold and’ the money credited 
towards the fine, After the convict had 
served his sentence and regained his liberty, 
a fresh application was made with the same 
lack of success, ThegMagistrate observed: 

“This is one of those cases in. which sentence of im- 
prisonment in default of fine is undergone on purpose 


“and not out of necessity or inability to pay.” 
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- He therefore ordered that the fine inflict- 
ed on the accused be recovered. An appeal 
against this.order was made to the See- 
sions Court, Hyderabad, but that court 
declined to entertain the application which 
it held to be misconceived. The applicant 
has accordingly come to this court in 
revision. It appears that he has slightly 
overstayed the limit of time which by 
the rales ofthis court is ordinarily allow- 
ed for applications of thie character. But 
that period we have power to extend in 
suitable cases, and the present is a 
case which we think is suitable for such 
indulgence. 

About the law there can be no question. 
The attachment of the share of a delin- 
quent in the movable property of a joint 
family for the realization of fine cannot be 
effected in the manner which has been 
attempted in this case. The proper proce- 
dure is not under s. 3&6 (a), but under 
s. 386 (b). The court which imposed the 
fine may issue its warrant to the Collector 
of the district, and thst cfficser may proceed 
as the Jaw directs But it is admitted that 
the whole property does not exclusively 
pertain to the delinquent. The eeizare of 
the whole cannot ke justified by law and 
is not defended by the Public Prosecutor, 
This being so we need not touch the quee- 


_ tion whether the delinquent has or has not 


any interest in the property in question. 
The . attachment must, therefore, be raised, 
and the property returned to the possession 
from which it was taken. If any part of it 
has been sold and cannot be recovered, 
then the sale price must be dealt with in 
the like manner. 
N./A. Application allowed, 


CALCUTTA HIGH COURT. 
Oivil Appeal No. 457 of 1928, 

March 16, 1932. 

4 MUKERJI AND GUSA, JJ, 

SARAT OHANDRA RAY AND OTAERS— 
DEFENDANTS—APPELT ANTS 
VETSUS 
BHUPENDRA NARAIN RAI—P taintirF 

— RESPONDENT. 

Ohur lands—Title—Possession, suit for—Pleadings, 
construction of —Absence of proof of continuous pos- 
session—Principles applicable. 

In the case of chur lands which are constantly 
going under water and re-forming it is very difficult, 
until a full investigation based on a proper survey, 
and comparison of maps is made, to premise with 
any degree of certainty whether a claim would 
really lie on the ground ofa new formation as 
being re-formation in situ or a contiguous accretion, 
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Pleadings in cases concerning such matters, should 
not be construed too strictly unless one must do go 
for some very good reason. [p, 528, col. 1] 

Where there is no proof of any continuous or 
systematic possession through tenants by which the 
title of the rightful owner may be dislpaced, those 
principles must be applied which are applicable to 
newly formed chur lands in which both parties were 
merely scrambling for possession, namely, that pos- 
session lay with him who had title. [p. 528, col, 2.] 


Appeal against original decrəe of the 
Sub-Judge, Rangpur,dated 27th June, 1928, 

Mr. Bansari Lal Sarkar, for the 
A> pellants. 

Mesers. Atul Chandra Gupta and Iswar 
Chandra Chakravarty, for the Respondent, 

dudgment—tThe plaintiff instituted 
his suit for declaration of titls to and 
recovery of possesion of ceriain lands 
B8 appertaining to Mouzz Gatiasham of 
which he is the proprietor. This mauza 
is situate immediately on the North West 
of Mau:a Khetab Khan of which the pro- 
prietors are defendants Nos. 1 and 2, At the 
time of the thak survey of 1856 which is 
the earliest point of time at which we know 
anything about the situation of the two 
mauzas, the river Teesta flowed by their 
West and South-West. In the plaint the 

Since 
the thak the river Teesta gradually shifted 
its course,and on two or three occasions 
the lands of Mauza Gatiasham were dilu- 
viated and again re formed in situ that for 
the last time diluviation began in 1325 or 
13.4 and continued till 1327, after which 
re formation commenced, the river receding 
towards the west and throwing up the chur 
which is the subject-matter of the suit: 
that in 1329, when the chur became fit for 
cultivation, the plaintif attempted to 
possess it, but defendants Noe. | and 2 kept 
him out of possession. Dafendants Nos. 
3 to 37 (with the exception of No. 27 who 
isdead) were impleaded as persons with 
whose,help this dis possession was continued, 
Toe area of the lands in suit was stated as 
450 bighas and claim was mads for declara- 
tion of title, recovery of possession and 
meene profits, on the ground that the lands 
were re-formation in situ and accretion to 
Mauza Gatiasham, 

Dafendants Nos. Land 2 in their written 
statement alleged that the disputed lands 
had re-jormed more thau 25 or 30 years 
ego and that thereafter the river had 
gradually shifted towards the west and 
never towards the east, so that the disputed 
lands had never again diluviated since then 
that the area ofthe disputed lands is not 
450 bighas but approximately 247 bighas, 
and that they heve all slong been owned 


596 


and poesessed by them and their father, 
having been obtained under a decree 
between him and the plaintifi’s predecessor 
in £862, The Subordinate Judge made a 
decree on. the footing that a part of the 
disputed lands fell within the area which 
the defendants were entitled to under the 
decree of 1862. Thedefendanis have then 
preferred this appeal. There is a croes- 
objection on behalf of the plaintiff. Before 
proceeding to deal with the appeal and 
the cross-objection a few more facts required 
to. be stated in order that the precise nature 
of the decree that has been passed may be 
rightly understood. It has already been 
stated that at the'time of the thak survey 
in 1856 the river Teesta flowed by the West 
and South-West of Mauzas Gatiasham and 
Khetab Khap. The thak map of Mauza 
Dhusmare, which lay onthe other side of 
the river and opposite to{Mauza Gatiasham, 
prepared in 1857, shows thatsome lands of 
Mauza Gatiasham were depicted in that 
map as chak No. 4 being aresiduary chak 
of chit or detached lands of Mauza Gatia- 
sham. The revenue survey maps of Mauzas 
Gatissham and Kheteb Khan prepared in 
1457 show that by that time tremendous 
changes had been wrought by the river, 
it having broken its banks on the Hast and 
cut several channels through Gatiasham 
and Khetab Khan and that diluvion as well 
es alluvion had already taken place in 
several parte. In 1&6) the father of defend- 
ants Nos. land 2 made a petition to the 
suiv-y authorities complaining inter alia 
that the western boundary of Khetab Khan 
was the flowing river Teesta and had been 
determined to be solong ago and he was 
in possession of the said Mauzz according 
to the said boundary, out in the thak 
survey some lands on the Western side had 
been shown a3 appertaining to Gatiasham 
and that tke bcundary line commencing 
írom the North-Western corner of: his 
Mauza% southwards had been ircorrectly 
drawn with the result that a large quantity 
of lands of Khetab Khan had been wrongly 
included within Gatiesham. 

In the thak map of Gatiasham the flowing 
river Teesta was ehown ason the West of 
the Western boundary line of the Mauza 
(Stations Nos. 1 to 10), and on the South 
of its Southern boundary line (Stations 
Nos. 11 to 15), and Khetab Khan was 
shown as lying contiguous to its East 
(Stations Nos. 16 to 26). The complaint 
was that the line should go towards the 
South-West instead of towarcs the South- 
East from Station No. 22 and should run 
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in that direction up to Station No.10 The 
Superintendent of Survey found that there 
were some discrepancies in the thak map of 
Gatiasham, buthe referred the applicant 
to the civil Court, On that the applicant 
commenced a suit against the plaintifi’s 
predecessor, being Title Suit No. 155 of 
1861, which resulted in a compromise de- 
cree, The exactimport of the compromise 
then arrived at is a matter of controversy 
in this case which will be dealt 
with hereafter. It would be sufficient to 
say here only this: that under it the line be- 
tween certain stations on the thak 
map of Gatiasham as drawn at certain be- 
arings snd distances would represent the 
boundary between the lands of the two 
parties. A decree was passed in 1862 on 
the basis of that compromise, the copy of 
the thak map of Gatiasham that was filed 
along with the petition of compromise 
forming an annexure thereto, This line 
will hereafter be referred to as “the decretal 
line.” In 19:3 the then predecessor of the 
plaintiff, as proprietor of Gatiasham, 
instituted a suit being Title Suit No, 462 
of 1913 against certain persons who are 
not parties to the present litigation, and 
were not parties to Sait No. 155 of 1861, 
which ended in a compromise in 1862, 
alleging that at the time of the thak survey 
in 1856 some lands of the said mauza were 
situate on the opposite bank of the river 
Teesta and they were depicted as chak No. 
4 in the thak map of 1857 of Mauza 
Dhusmara and included within the ambit 
of that mauza and further alleging that the 
said lands had undergone successive 
diluviation and re-formation, claimed title 
to and recovery of possession of certain 
lands as forming the raformation in situ 
of an alluvial accretion to Mauza Gatiasham 
and the land of the said chak No 4. She 
obtained a decree in the trial Oourt in a 
modified form. An appeal being preferred 
to this Oourt by one set of defendante the 
decree was in 19:7 varied upon & com- 
promise. The effect of this compromise 
decree, as far as may be gathered from 
the papers before us and in the absence of 
sn Amin’s map which formed a part of 
the petition of compromise and of the said 
decree, was that the plaintiff's title to chak 
No. 4 was acknowledged, her title to some 
lands which lay on the east of chak No. 4 
and west of Gatiasham as shown in the 
thak survey, and which lay on the bed of 
the river at the time of the thak but had 
since silted. up was also admitted 
and in respect of ‘other lands lying on the 
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north ard on the south of the said silted 
up lands and situate between  Gatiasham 
on one side and Dhusmara on the other, 
each party acknowledged ths title of the 
other to a half-ehare therein, 

The Commissioner who made the local 
investigation in this case and prepared the 
case map showed in it. amongst other things 
the disputed lands, the present position 
of the river Teesta, as well as the position 
of its main channel at the time of the 
revenue survey, and the common boundary 
line between Gatiasham and Khetab Khan 
as in the thak and the revenue survey 
maps. He also drew on it the decretal line 
as described in the pelition of compromise 
in theauit 611861. He further depicted on 
it, at the request of defendants Nos. 1 and 2 
and under orders of the Court, the thak 
lines of Mauza Dhusmara and of the 
disputed lands in the suit of 1913 and also 
a map of chur Khetab Khan which is 
alleged to have been prepared by their 
Amin, Mohamed Ismail in 1318. He drew 
the decretal line in three different ways, 
one of which he preferred, namely a 
vermilion dotted line drawn as per 
specifications given in the petition of com- 
promise in the suit of 1861, drawn from 
Station No. 22 up to a point near Station 
No. 10 of the thak map of Gatiasham as 
corrected with reference to its field book, 
He found that almost the whole of the 
disputed lands with the exveption of a 
small strip on the north fell to the south 
of the said decretal line, 

‘The Subordinate Judge was of opinion 
that the compromise in the suit of 1861 
should be given effect to and so he held that 
defendants Nos. 1 and 2 are entitled to 
such lands as lay to the south of the decretal 
line and within the boundary of Gatiasham 
as shown in the thak map of that mauza. 
He however would not accept the vermilion 
dotted line of the Commissioner as the 
decretal lire because he was of opinion 
that when a copy of the thak map of 
Gatiasham was filed along with the 
petition of compromise in the suit of 186], 
it was the thak map alone and not the 
bearings and distances as noted in the 
margin of the map that could not be taken 
into account. He therefore got the Com- 
missioner to draw the decretal line on the 
basis of the thak map of Gatiasham and 
without reference to the bearings and 
distances noted on it. As regards the rest 
of the area of the disputed land he drew 
a straight line from the south-eastern 
corner of Mauza Gatiasham (i. e., Station 
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No. 16 of of the thak map of Gatiashan ) 
up to the south-eastern of co-ner of Mauza 
Dhusmara (i. e, S:asion No. 88 of the thak 
mip of Dhusmara and held that an irregular- 
ly shaped triangular area, consisting of such 
of the disputed lands as lay outside’ the 
thak boundary of Gatiasham and north of 
that line, should bə held to belong to the 
plaintiff. He therefore gave the plaintiff 
a decree in accordance with his prayers in 
the plaint. for the strip of land lying on 
the north of the decretal line and the 
triangular area on the south of the thak 
boundary of Gatiasham. In the appeal 
which the defendants have filed, their 
contentions range round three matters: 
first, the triangular area, second, the order 
for costs that has been made against them, 
and, third, the decree for khas possession 
that has been passed as against defendants 
other than defendants Nos. land2, In 
the cross-objection preferred by the plain- 
til erguments have been addressed to 
us which are directed to establishing that 
the suit. should have been decreed in its 
entirety, a very minor point as well having 
been taken that the Subordinate Judge 
had no good reason for not accepting the 
vermilion dotted line of the Oommissionér 
as the decretal line. 

The judgmentof the Subordinate Judge, 
in sofar as it deals with the triangular 
area, is obscure to a degree and the rea- 
sons. on which he has proceeded are not 
easy to comprehend. Learned Advocate for 
the plaintiff-respondent therefore, and in 
our opinion quite rightly, sought to sup- 
port the decision of the learned Judge 
primarily upon grounds other than those 
that are to be found in his judgment, He 
next referred to the judgment and put 
upon the process of reasoning it reveals a 
meaning which,in our judgment,is the 
only meaning which would makeit sensible. 
We shall presently deal with these matters 
but before we do so we propose to dispose ` 
of a few points which have been raised - 
before us and which need not detain us 
long. Oonsiderable argument has been ad- 
dressed to us on behalf of the appellants, 


- based on the fact that though in the prayer 


in his plaint the plaintiff has asked for 
declaration of title to the lands in suit 
onthe ground oftheir being re-formation 
in situ ofand accertion to his Mauza Gatie- 
sham, there are no specific averments 
therein such as would be sufficient to found 


-a title by accretion, it being generally recit- 


ed in it thatthere was re formation in situ 
and accretion. The respondent as well as 
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the Court below have, on the other hand, 
laid a good deal of stress on the fact that 
in the written statement defendants Nos. 1 
and 2 specifically rested their case upon the 
fact that 
“the disputed land is owned and possessed by the 
defendants and forms the land in respect of which the 
decree was obtained by their father,” 
and did not lay any claim to them on the 
ground of re-formation in s'tu or accretion. 
In our judgment, the pleadings, so far as 
a matter of this kind is concerned, should 
not be construed too strictly unless one 
must do so for some very good 1e8son. In 
the case of chur lands which are constant- 
ly going under water and re-forming it is 
very difficult, until a fall investigation 
based on a proper survey and comparison of 
maps is made, to premise with any degree of 
certainty whether a claim would really lie 
on the ground of a new formation as being re- 
formation in sit or a contiguous accertion. 
The defendants’ casethat Mauza Khetab 
Khan never diluviated and the lands in 
dispute always remained in their present 
state ever since 1861 cannot be true ; it was 
obviously put forward to ensure the defend- 
ants’ success on the ground of a title by 
adverse possession. Their denials of the 
plaintiffs’ case, namely : 

“that the lands of Mauza Gatiasham were diluviated 
several times after the thak survey and that for the 
last time the diluviation commenced in 1333 or 13:4 
and went on till 1327,and then re-formation began 
in 1328, and their assertion that the disputed land 
was re-formed long before 25 or 30 years and there- 
after the river Teesta gradually shifted towards the 
west and the disputed land was never diluviated,” 
are also not true. On behalf of the appel- 
lants ij has been ccn‘ended that the cuit 
should have been dismissed on the ground 
of limitation as also on the ground that 
they themselves had acquired a title by 
adverse possession. So far as limitation is 
concerned stress hes been laid on the Suab- 
ordinate - Judge's finding which is in these 
P esis of the evidence shows that the plaint- 
iff failed to prove possession of any particular portion 
of the disputed area atany time. ae 

On the question of adverse possession it 
has not been disputed that for the appel- 
lants to succeed they must trace such 
possession back to a period prior to 1305 
because the last mels owner died in that 
year and thereafter hie widow held the 
estate which the plaintiff has obtained under 
an adoption made by her in 1324 and he 
having attained majority within three years 
before the institution ofthe suit. But to 
show such possession reliance has been 
placed in particular, upon eix documents, 
fixe, BA, F, F-11, F-8, F-9 and F-10 which 
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we have been asked to read in conjunction 
with the entries inthe chitta dage of the 
survey alleged tohave been made by the 
defendants’ Amin in 1318 and in the light 
of the oral evidence adduced io the case. | 
We have done sc, but we cannot bring our- 
selves to differ from the view which the 
Subcrdinate Judge has expreszed. We 
agree with him in his conclusion that though 
there wae some sort of a survey of tha outer 
boundary about theyear 1318 by thse de- 
fendants’ Amin, asis alleged on their 
behalf, the chitias must have been prepared 
much later, and the entries to be found in 
them cannot beimplicitly relied on. As 
regards oral evidence it is not at all difficult 
to adduce a piece of evidence here, or a 
piece of evidence there, to establish a con- 
nection between names appearing in the 
docnments and thus make tbet documents 
fit in with a part of the dispuied land, 
The Subordinate Judge was, in our opinion, 
right in holding that it is diffisult to be 
satisficd on the materials such as they are 
on the record, tLat the documents mention- 
ed above related to the plots with which 
the defendants desire to connect them. In 
any event these dccuments can only prove 
that some parts of the disputed lands were 
in possefsicn of persons whose nams 
appear in them, They are not documerts 
with which defendants Nos.1 and 2 had 
apy concern and £o are of listle assistance to 
these defendants as a means of establish- 
ing their title by adveree possession, It is 
quite possible that toese defendants bad 
tenan's in partsof this disputed area for 
the periods that such parts were not under 
water, but there is no proof of any continu- 
ous} or systematic possession through 
tenants by which the title of the rightfal 
owner may be displaced. We think in this 
case we should apply those principles 
which are applicable to newly formed chur 
lands in which both parties were merely 


scrambling for posseesior, namely that 
possession lay with him who ‘had 
title. We accordingly hold that the suit 


was not barred, nor was the plaintiff's title, 
ifhe had any, extinguished by adverga 


` possession. 


To support the decision of the Subordi- 
nate Judge as regards the triangular area 


‘and also to challenge his decision in so far 
_as it purported to exclude the area lying 


to the south of the decretal line and within 
the thak boundary of Gatiasham or any 
area at al), it has been urged on behalf of 
the plaintiff-respondent that the compromise 
decree in the suitof 1861 should be read as 
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giving the father of defendants Nos. 1 and 
2 only three chaks of land lying to the 
south of the decretal line, and that if the 
defendants have not produced the map 
which formed an annexure tothe petition 
of compromise and of the decree, and have 
not shown where those chaks lay, they 
ought not to be allowed tosucceed at all. 
(The judgment then dealt with the facts 
and continued:) We are unable to hold 
that the plaintiff has succeeded in e3tablish- 
ing his title to the lands or his claim for rə- 
covery of possession thereof as against the 
defendants, 

With regard to the point in connection 
with the decretal lins which has bean taken 
in the resgondenta’ cross objection it is 
conceded on behalf of the appellants that 
the decision of the Court below cannot ba 
supported ‘The Commissioner gave very 
good reason why his vermilion dotted line 
should be accepted; that line agreed very 
closely with the revenue survey boundary 
line, The Subordinate Judge has, in our 
opinion, needlessly rejected the ‘said line, 
and has put an unnecessarily narrow con- 
struction upon the petition of compromise 


in holding that the thak map should be. 


taken as divorced from the fiald book which 
appears on it, (The Oourt after upheld the 
Oommissioner's findings end varied theorder 
for costs and concluded as follows:) In the 
result the appeal is allowed and the cross- 
objection is also allowed in part. The plaint- 
iff's title to the portion of the land in suit 
lying on the north of the vermilion dotted 
line from Station R to Station 10 should be 
declared, and he should get a decree for khas 
possession with mesne profits to be deter- 
mined hereafter in respect of that area, 
and the suit in respect of the rest of the 
lands should be dismissed. So far as 
the costsof the Court below are concerned 
each party should pay his or theirown 
costs; but as regards the costs of this appeal 
the appellants will get their costs from 
the respondent, hearing-fee being assesa- 
edatl0 gold mohurs. There will be no 
further order for costs; in the cross-objec- 
tion. 


N/a. Order accordingly. 
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TRAVANCORE HIGH COURT. 
First Oivil Appeal No. 200 of 1107, ` 
September 16, 1932. 
JOSEPH THALIATH AND PARAMESWARAN 
PILLAY, JJ. 
PERUMAL PILLAY 
THANUMALAYA.PERUMAL PILLAY— 
APPELLANT 


versus 
NAGAMMA SWAKAMI AMMA— 
RESPONDENT. 

Award—Making of award after expiry of period 
allowed — Validity of award—Travancore Civil Pro- 
cedure Code, O. XXXIX. 

The validity of an award made under order of court 
depends upon the making of it within the period 
allowed and itis immaterial on what date it is filed. 
But when the award itself bears a date atter the 
expiry of the period allowed, it will be set aside. 
Umersey v. Shamji (1) and Arumugham Chetti v, 
Arunachalam Chetti (2), referred to. 


Firat Oivil Appeal against an order of 
the District Court, Nagercoil, in O, P. No. 2 
of 1105. 

. Mr. U. Padmanabha Kukillaya, for the 
Appellant, 

Mr. T. N. Subramania Iyer, for the Res- 

pondent. 
“Joseph Thaliath, J. —A Nanjinad 
Vellala husband brought a petition before 
the District Oourt, Nagercoil, for obtaining 
the dissolution of marriage with his wife. 
The matter was referred to arbitration. 
The award was completed and filed in court, 
but it was a day after the time allowed by 
the court for that purpose, The award 
was, therefore, set aside by the court. The 
present appeal is against the said order, 

It is not disputed that the award was 
filed in court a day too late. It appears 
that the delay was due to a bona fide mis- 
take on the part of the arbitrator. Still it 
is clear law that an award made after the 
expiry of the time fixed by the court is 
invalid, At the same time it has to be 
atated that the Rules in the Civil Procedure 
Code relating to arbitration give import- 
ance to the making or completing the award 
aad not to the filing of the award in court. 
See O. XXXIX, rr. 3, Band 15, Rule 15 
says that no award shall be set aside except 
(inter alia) that the award was made after 
the expiration of the period allowed by the 
court. There are British Indian Rulings 
which lay down that the validity of an 
award made under the court’s order de- 
pends upon the making of it within the 
period allowed and that ıt is immaterial on 
what date it is filed. I shall here refer only 
to two such rulings: Umersey v. Shamji 
(i) and Arumugham Chetti v, Arunachalam 

() 13 B, 119, 


580 “ Ren SINGH Ù, 8. 6. 
Chetti (2). ‘Unfortunately in the present 
case the award itself is dated 14-2-3107, 
the date on which it was filed in court | 
The appeal; therefore, faile nnd is dismis- 
ed, but, in the circumalances, without costs, 
Parameswaran Pillai, J.—I sgree. 
N, Appeal dismissed, 
(2) 22 M. 22. 


ce aaa 


' - LAHORE HIGH COURT. 
Firet Oivil Appeal No. 1186 of 1929. 
. November 22, 1932. 

Bacapway Aore. O. J. AND ABDUL QADIR, J. 

RAN SINGH AND oTHErs—PETITIONERS— 
APPELLAN1S 

versus 
SHIROMANI GURDWARA 
PARBANDHAK OOMMITTEE, 

AND ANOTBER&R—DEFENDANTS— RESPONDENTS. 

Sikh Gurdwaras Act (VIII of 1925), s. 18 (1) (b)— 
Punjab Land Revenue Act (XVII of 1887), s. 44— 
Gift for maintenance of gurdwara— Presumption— 
Descent not from office-holder to office-holder but 
father to son—-Presumption, $ ; } 

In the case of an assignment of the proprietary 
rights inthe land for the service and maintenance 
of a gurdwara, to which admittedly a langar was 
attached, the provisions of s. 18 (1) (b), Sikh Gur- 
dwara Act are applicable and the presumption therein 
contained displaces the presumption which otherwise 
would arise under s. 44 of the Punjab Land Revenue 


Act, 1887. [p. 530, col. 2.] 
Where the descent has not been from office-holder 


to another office-holder as such but has evidently 
been from father to son andthe assignment was an 
assignment without -any diréct reference 
to any ` religious purpose, the reference to 
the religious purpose being confined to the muafi 
or remission of land revenue; 

Held, that no presumption under s. 18 (1) (b) arose. 


[p. 531, col. 2.] 

First Civil Appeal from the decree of the 
Sikh’ Gurdwaras Tribuna], Lehore, dated 
the 16th January, 1929. 

Syed Mohsin Shah, for the Appellant. 

Serdar Gurcharan Singh, for the Respond- 
ents. 

Broadway, Actg. C. J.—A Gurdwara 
known as Guruear siuate in village Lopon 
in the Moga Tahsil of the Ferczepore 
‘District was notified in the Firet Schedule 
to the Sikh Gurdwaras Act, 1:25, as a 
Sikh Gurdwara. In due course the notifica- 
tion 1equired by s.3 of the Act published 
the ccneclidated list of the verious pro: 
pertics in which rights, titles and interests 
were claimed to. belong to the Gurduara, 
which resulted in a petition ‘under s. 5 
by four persone, Ran Singh and Mchar 
Birga sons of Man Singh, Sucha Singb, 
eon of Ren Singh and one Kartar Singh, 
ten of Heri Singh. In this petition the 
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petitioners claimed to be the owners, not 
only of-all the properties mentioned in 
the list but of the Gurdwara itself. In 
due. couree this pelition was sent to the 
Gurdwara Tribunal for dispcsal and after 
hearing the opposite party and not record- 
ing such evidence .as was produced by 
both sides the petition wes dismissed by 
a majority of the said Tribunal, Against 
this dismiesal the said petitioners have 
preferred this appeal to this court and 
on ete behalf we have heard Mr, Mohsin 

ah, 

The claim to the muafi has been given 
up and it-is obvious that the petitioners 
could not claim the Gurdwara ilself, The 


. dispute befora us, therefore, has centered 


round what may be described es two 
distinct areas of land: (1) an area of about 
40 ghumaons which wes gifted by one 
Rani Sada Kaur and (z) an area of about 
273 kana’s, which was gifted bythe villagers, 
The question is to whom these respective 
gifts were. made, that is to say, were 
they gifts to the ancestor of the peti- 
tioners or to the Gurdwara. So far as the 
first area is concerned, (that ie, the land 
gifted by Rani Sada Kaur,) the matter is 
to my mind, perfectly clear. It is in 
evidence (eee s. 4, pages 41 and 42) that 
this particular area was gifted by Rani 
Sada Kaur, raisa of Badheni, to Bhai Bagh 
Singh by way of dharam arth for meeting 
expences of the Gurdwara Guru Hargobind 
Sahib, which is the present Gurdwara, 
although it is now known as Gurusar, 
Ingsmuch as this was an assignment of 
the proprietary rights in the land for the 
service and maintenance of this Gurdwara, 
to which admittedly a langar was attached, 
the provisions of s. 18 (1) (b) are applicable 
and the presumption therein contained 
displaces the presumption which other 
wiee would arise under s. 41 of the Punjab 
Land Revenue Act, 1867. It is in evi- 
dence that Bagh Singh wasthe first known 
controller of this institution. He is referred 
to as “Bhai Bagh Singh’’and a statement 
made by Kan Singh, one of the present peti- 
tioners-appellants, in July, 1912, (r. 15, 
page (0) shows that from the very com- 
mencement the Granth Sahib used gto be 
daily read here and that fairs were also 
celebrated. Bagh Singh was succeeded 
by his con Ohanda Singh, who was succeed- 
ed in his turn by Man Singh on whose 
death Ran Singh appears to have been 
acknowledged as the head, while, accord- 
ding to some witnesses, his brothers also 
aesisted in the work connected with this 
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Gurdwara. Admittedly some of the pro- 
duce derived from both ths areas was 
utilised for the purposes of this institu- 
tion and.taking this into consideration, I 
have no hesitation in agreeing with the 
majority of the Tribunal that this particular 
area, i. e„ the land that at one time had 
belonged to Rani Sada Kaur, has been 
tightly held to be of a religious aature 
and the declaration sought for regarding 
this area has been rightly refused. 

There remains the second area which 
admittedly was gifted to some one by the 
villagers. In the 1852 settlement this land 
is shown as belonging to Bhai: Obanda 
Singh who was described as the son of 
“Bhai Bagh Singh, caste Takir Nihang”. 
In the remarks. column it is: stated that 
the land of this khata has been confiscated 
by the Government but that all the pro- 
prietors of this village of their own accord 
granted the muafi of this land in per- 
petuity. The entry also goes to show that 
the said proprietor and his descendants 
will enjoy the produce of the said land as 
muafi for even without payment of revenue. 
Now, no doubt this may be regarded as 
a gift to Ohanda Singh, or, if the gift was 
made at an earlier periodto Bagh Singh. 
An examination of r.18 (page 34) shows 
that out of the total area shown as 173 
kanals, 16 marlas, 74 kanals, 3 marlas 
consisted of a tank, There seems io be 
little doubt that this tank is the tank 
which ie attached to this institution. 

It has been urged by the learned Counsel 
for the appellants that having regard to 
the entries relating to this area ever since 
1852-53, which entries show that Ohanda 
Singh was succeeded by his son, who in 
his turn was succeeded by his sons in 
equal shares, the land was really secular 
property and had been gifted to Bagh 
Singh or Chanda Singh for themselves 
and not in their capacity as the head of 
a religious institution. Onthe other hand 
Mr. Gurcharan Singh has urged that 
really Ex. R-18 is evidence of an assign- 
ment of the proprietary rights in this land 
and that, therefore, the presumption refer- 
red to in sub-cl, (b) of sub-s, (1) s. 18 of 
the Gurdwaras Act applies in this case as 
well. With this view I am not prepared 
to agree. The descent has not been from 
office-holder to another office-holder as 
such but has evidently been from father 
to son. The assignment was an assign: 
ment without any direct reference to any 
religious purpose, the -reference to the 
religious purpose being confined to the 
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muafi or remission of land revenue, There 
is, however, evidence to show that the 
produce of this land has been mixed with 
the produce of the other land gifted by 
Rani Sada Kaur and that the combined 
produce of these two areas has been 
used for the purposes of this institution. 
That is stated by certain witnesses produc- 
ed for the respondent and has aleo been 
stated by Ohands Singh himself, At 
page 40 will be found Ex R-1, whichis 
an application made by Chanda Singh 
in 1854 in which he sought to obtain an 
extension of the muafi to the entire area 
held by him. In this application he 
stated that 50 ghumaons of the land situate 
in Lopon had been muaf in the name of 
the Gurdwara from ancient times and the 
produce thereof had been spent on the 
langar. He then goes on to say that for 
some reason or other the muafi was now 
allowed only qua 40 ghumaens and he, 
therefore, prays that the muafi. should 
extend to the entire area of 50 
ghumaons, It has been urged that the 
weight to be given to these statements 
is great, inasmuch as it is obvious that 
efforts were being made to obtain a 
remission of the land revenue. That may 
be so, but the fact remains that this 
statement supports the oral evidence on 
the record in this connection, and I am 
not prepared to give less weight to this 
evidence than has been given to it by 
the majority of ths Tribunal. Further, 
there is an application at page 41 (Ex. 
R.-2), which is another application made 
by Ohanda Singh in 1887 where again he 
seeks to obtain an alteration in the muaft 
asking that it should be entered in the 
name of the Gurdwara and thus made 
perpetual. In thisepplication he distinctly 
refers to the holding having been wrongly 
entered in his name. The words are; “By 
the applicant's own mistake muaji land 
measuring 61 ghumaons of the Gurdwara 
was entered in his name for lifetime” 
and he then prays that this error should 
be rectified. Here again, there is a distinct 
admission that the lands had been wrongly 
entered as his whereas they really belong-. 
ed to the Gurdwara and if this area, which 
we are now considering, be added to the 
area which was gifted by Rant Sada Kaur, 
it will be seen that the two together 
really do amount to 61 ghwmaons as near 
as may be. 

In these circumstances it seems to me 
that the view taken by the majority of 
the Tribunal cannot be held to be errone- 
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ous and I would, therefore, diemiss this 
appeal. 

I bave not considered it necessary to 
refer to a certain other point raised by 
Mr. Gurcharan Singh as to Bagh Singh 
and his son being mahants of this institu- 
tion, as the matter is far from clear and 
as the decision of this appeal does not 
rest on that point. No order as to costs, 
28 neither side has put in any certificate. 
The printing charges will be paid by the 
appellants, 

Abdul Qadir, J.—I agree. 

A Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Oriminal Revision Application No, 21 of 
1932 


June 13, 1932. 
KING AND Tuom, Jd. 
BARMHA SINGH AND CTAERE— 
APPLIOANTS 


Versus 
iH#MPEROR—Opposire Parry, 

Criminal Procedure -Code (Act V of 1898), ss. 145 
(1), 587—Omission to record order in strict accord- 
ance with s. 145 (1)—~Effect—Validity of subsequent 
proceedings—Revision—Seiting aside of order—Dis- 
cretion, 

The Magistrate's omission to record in his order 
under s. 145 (1), Criminal Procedure Code, the 
grounds of his being satisfied that a dispute likely 
to cause a breach of the peace exists concerning some 
immovable property will not vitiate the subsequent 
proceedings unless such omission ‘has caused a 
failure of justice. fp. 533, col. 2.] 

A court of revision is absolutely prohibited from 
setting aside an order under s. 145, Oriminal Pro- 
cedure Code, on account of any omission or irregu- 
larity in the proceedings, unless such omission or 
irregularity has occasioned ajfailure of justice, 
Abdul Rahman _v.Emperor (6),relied on. [ibid.] 


Oriminal Revision Application against 
an order of the Sessions Judge, Fatehpur 
dated the 23rd September, 1931. 

Messrs. Durga Charan Singh and Govind 
Das, for the Applicante. 

The Acsistant Government Advocate, for 
the Orown. 

dudgment.—This is an application in 
revision against an order passed by a 
Magistrate under s. 145, Criminal Proce- 
dure Code. The - application raises the 
question whether the Magistrate's omission 
to recordin his order under s, 145 (1) the 
grounds of ‘his being satisfied that a dis- 
pute likely to cause a breach of the peace 
exists concerning some immovable pro- 
perty vitiates the subsequent proceedings. 
One Madho Singh made an application 
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under e. 145, Oriminal Procedure Code, 
alleging that there was a dispute between 
him and the persons of the oppoeite party 
regarding the poceession of a certain field, 
and that there was a likelihood of a breach 
of the peace on account of the interference 
by the opposite party. He stated that 
the land was his sir and he had begun 
cutting his crop when the opposite party 
came with lathis and drove him away by 
force and threatened to kill him if he came 
near the field again. The Magistrate 
called for a Police report and also took 
evidence under s. 202, Oriminal Procedure 
Code. On123th March, the application was 
diemieced because Madho Singh failed to 
deposit the necessary process’ fees, On 
17th March Madho Singh renewed his ap- 
plication. His statement was recorded and 
it was ordered thatthe application be put 
up nextday with the previcus papers, 
Next day the Magistrate peruced the pre- 
vious papers and ihe Police report and 
then -passed an order in the following 
words: 
“Summon the parties to file written statements and 


the property attached will not be released if not yet 
so done.” 


It seems that the Magistrate kad autho- 
rized the Police Officer to attach the prop- 
erty if necessary. Undoubtedly this 
order wes not in the form required bys, 
145 (1), The Magistrate did not state the 
grounds of his being satiefied that there 
was a likelihood ofa breach of the peace 
concerning the disputed plot of land, It 
is cbvious that he was so satisfied by the 
Police report and by the statements of the 
complainant and his witnesses, but he 
omitted to stateio his order the grounds 
of his being so satisfied as he should have 
done, in conformity with s. 145 (1). It has 
been argued for the applicants that even if 
no prejudice was caused to them, and even 
if no failure of justica has been occasion- 
ed the omission in the Magistrate's order 
had the effect of depriving him of jurisdic- 
tion to proceed further, and that the sub- 
sequent order passed under s, 145 (6) must 
be held to have been passed without juris- 
diction. Several rulings have been cited 
in support of this view: Zehari Lal v, 
Chhujju (1), Dan Pershad v, Ganesh (2), 
Nathu Ram v. Emperor (3) and Banka 


(1) 2 A. L. J. 272; A. W. N. 1907, 49. 
(2) 20 Ind, Oas. 751; 14 Or, L. J.495; 11 A.L.J. 
6 


ð 39 Ind, Cas, 701; 18 Or, L, J. 557; 15 A, Le J, 


1933 


Singh v. Gokul (4). These rulings do, no 
doubt, support the applicant’s contention 
that the Magistrate had no jurisdiction to 
passan order under a subsequent sub-sec- 
tion of 8.145 without having made a preli- 
minary order under sub-s. (1) in conform: 
iy with the requirements of that sub-sec- 
_ tion. 

For the Orown, we have been referred to 
a very recent case Madan Mohan Lal v. 
Sheoraj: Kunwar (5), in which Boys, J., 
expressly considered three of the Allah: 
abad rulings to which we have referred 
and expressed the view that 6.145 (1) is 
not mandatory exceptin this. sense that 
the court willset aside an order pasaed 
under the latter clauses of s. 145, if there 
is any reason to believe that the omission 
of an order, or the passing of an order not 
strictly in the terms of s. 145 (1), led tosome 
prejudice to one or other of the partiet, It 
would be quite unjustifiable and uurea- 
sonable to reb aside lengthy proceedings 
under 5 145 when the fects indicate that 
the parties could not conceivably have 
been prejudiced by the absence of a for: 
mal order, where it is manifest that they 
knew well all the facts and contested the 
matter with the advantage of the know- 
ledge of the whole of the facts. The 
omieeion to draw up an order under s, 145 
(1) has nothing todo withthe question of 
jurisdiction. 

That case is very much-on all fours with 
the case before us now, and we endorse 
the ressoning adopted by the learned Judge 
in that case. „In our opinion, the Magis- 
trate had power to deal with the matter 
in question and with the persons in ques. 
tion, and, therefore, had jurisdiction ‘in 
the case. The Magistrate also satisfied 
himself from the police report and from 
the evidencs recorded that there was a 
‘likelihood of a breach of the peace con- 
. cerning the field in dispute, If he omitted 
to: record the grounds of his being so satis« 
fied in his order passed under sub-e. (1), 
he did not by reason of that omission 
lose | "Jurisdiction" to take further prc- 
ceedinge, although he was guilty of an 
omirsion or irregularity in procedure. The 
brecch of amendatory provision of the 
Code of Oriminal Procedure do2s not ne- 
ceesarily amount to euch an illegality as 


(4) $9 Ind. Cas. 1031; A. I. R.1927 All. 286; 49 A? 
- 325; 28 Cr. L. 9.231; L. R.8 A.39 Cr; 25 A.L. d. 


246. 

_ (5) 141 Tnd. Oas.131; A. I. R. 1932 All. 446; (1932) 
< Or. Cas 558: (1932) A L. J. 503: L. R. 13 A, 132 Or; 
Ind. Rul. (1933) Ail, 63; 34 Or, L, J. 156. 
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vitiates the whole trial or proceedings. For 
this proposition we rely upon the ruling 
of their Lordships ofthe Privy Oouncil in 
Abdul Rahman v. Emperor (6). In that 
case, a mandatory provision of the Code 
had been broken, But their Lordships 
held nevertheless that it was merely an 
irregularity which was curable under 
s. 537 of the Code, as no failure of justice 
had been occasioned and the accused had 
not been in any way prejudiced. 

_ It is important to. bear in mind the 
fact that the provisions of s. 537 are also 
mandatory. A Court of revision is absolute- 
ly prohibited from setting aside an order 
under s, 145 on account of any omission 
or irregularity in the proceedings, unless 
such omission or irregularity hasin fact 
occasioned a failure of justice. In view 
of the Privy Council ruling it is no long- 
er open tos High Court to hold that s. 537 
will not apply when there has been a 
breach of a mandatory provision of proces 
dure, on the ground that such a breach is 
ap illegality and not a mere irregularity. 
As a matter of fact most of tke rules of 
procedure are mandatory. When anything 
is left toa Magistrate's discretion, be can 
hardly be held guilty of an irregularity if 
he exercises s wrong discretion. We think 
it is clear that we are not empowered to 
set aside the Magistrate's order unless we 
hold that his omission to state his grounds 
for being satiefied that there wes a likeli- 
hood of a breach of the peace has in fact 
occasioned a failure of justice. In the 
present case, we are satisfied that the omis- 
sion of the Magistrate to record his order 
strictly in accordance with the provisions of 
sub-s. (1), s. 145, has not occasioned any 
failure of justice and has not in any way 
prejudiced the applicante, who have had a 
perfectly fair trial upon the merits, They 
raised no objection to the defect in the 
Magistrate's order under 8, 145 (i). We 
agree With the learned Sessions Judge 
who relied upon a ruling ofthis court in 
Har Piariv. Nathe Lal (7). We accord- 
ingly .dismiss the application and uphold 
the Magistrate's order, but wejwould warn 


the Magistrate to be more careful in 


(6) 100 Ind. Oas. 227; A. I. 
Or. L. J. 259; 54 1.4.96; 5 R. 
25 A. L. J. 117; (1927) M. W 
64; 8 P. L. T. 155; 4 0. W. 
65; 52 M. L. J. 585; 29 Bom. 
441 (P. O). 

(1) 59 Ind. Cas. 401; A. I. R. 1920 AIl 227; 22 Cr. 
L.J.97; 18A. L.J. 1140; 2 U. P.L. R. (A) 
428. 


R.1927 P. O. 44; 28. 
53; 31 0. W. N. 271; 
. N. 103; T; 
N. 283; 
L. 
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down in the Oode. 
4. Application dismissed. 





l MADRAS HIGH COURT. 
. Appeal against Appellate Order No. 181 
a of 1998 
ba A January 20,1933, 
i _ PAKENHaM WALSH, J.- - 
: BAYYA NAIKO AND oTagRE— 
T APPELLANTS 
i - - versus Soone 
DESETTI KRUPA anp oTäERS— 
; . . —Reseonpente. 

Limitation Act (IX of 1908), Sch. I, Arts. 181, 182 

‘—Application for execution—Stay by Appellate 
‘Court—Fresh application after disposal of appeal— 
*Limitation—Revival—Continuation. f : 
- Where pending an application for- execution an 
' appeal was filed and the execution. was stayed and 
no final orders were passed thereon and after the 
‘disposal of the appeal the’ decree-holder made an 
-application to continue the previous application : 

Held, that the petition was really one to revive 
the previous execution application and that in de- 
fault of any specific section or Article of the Limi- 
tation Act, the general Art. 181 applied so 
.decree-holder had three years from the date on 
which stay came to an end, namely the date of dis- 
posal of the appeal. Chhattar Singh v. Kamal 
Singh (2), applied, Subbaroyan v. Natarajan (1), 
‘referred to, `, . . 

Appeal against an order of the Subordi- 

nate Judge, Berhampur, dated the 19th 
October 1928, and made in Appeal. Suit 
“No. 34 of 1928 (A. 8. No. 82 of 1:28 on the 
‘file of the District Court of Ganjam) pre- 
ferred against that of the Court of 
‘the District Munsif of Aska, dated the 31st 
‘December 1927 and made in E. P. No, 312 
of 1927 in O..8. No. 450 of 1910. 

‘Mr. B Jagannadha Doss, for the Appel- 
lant. : 


- Mr. C. Sambasiva Rao, for the Respond- 


ents. 


- - Judgment.—This appeal concerns a 
‘question of limitation. The preliminary 
decree in the mortgage suit was passed on 
19th April 1911, The final decree . was 
made on 24th April 1914, Execution 
Fetition No. 931.of 1922 was admittedly put 
in on 8th, August 1922 within time, This 
exécution petition reached a certain stage 
when sale had been applied for and fresh 
schedule and -sffidavit were filed. The 
-orderon 3rd March 1923 was “for settle- 
meat of proclamation 7th March 1923,” 
- “The next order was “Proclaim and sall on 
18th June 1923. Final hearing on 25th 
June 1:23." This order was dated 7th 
March 1923, Meanwhile an appeal had 


BAYYA NAIKO V, DESETTI KRUPA, 
future to follow strictly the procedure laid . 


on 9th March 1922. 


.on 28th instant,” 


thata > 


. gives a clear cut 


1421, 0, 


been filed as regards the- 3rd defendant 
and an order staying execution had been 
passed, which was dated 6th March 1923, by 
the District Court of Ganjam and received 
On the date when. the 
stay order was received the order is “call 
On 28th March 1923 the 
entry is 

“No final order received from District Court. Await 
16th April.” < 

The last order is on 16th April 1923 


“No final order received from District’ Court, 


‘Appeal intimation received. Await final orders by 


Sth May, Meanwhile send up material papers for 


“purposes of appeal.” 


Tne appeal was disposed of on 2lst 
November 1924. The present petition was 
filed on sth April 1927 to continue the 
previous execution petition. The trial 
Court did not accept the argument that 
this execution petition wes a continuation 
of the previous proceedings snd dismicsed 
the execution petition, The Subordinate 


' Judge held it was an application to continue 


the proceedings on which no final orders 
had been passed and against this order 
this appeal has been preferred, Subbarayan 
v., Natarajan (1) has been quoted for the 
appellant. Butthe applicability of this 
depends on the question as to whether this 
was a fresh ` execution application. 


‘It seems to me’ clear that it was not 


a fresh execution application. A good deal 
ofargument has been addressed to me for 
the appellant on the point that the decree- 
holder did not take stepa within ressonable 
time after the disposal of the appes] on 
21st November 1924, Chhattar. Singh v. 
Kamal Singh (z) is exactly, a case of the 
present sort. It was there held that a 
petition like thépresent is a petition to 
revive the previous execution application 
and that in default of any specific section 
or Article of the Limitation Act, the 
general Art. 181 applies so thata decree- 


- holder has three years from the date on 


which: stay came to an end. Isee no 
reason for dissenting from this view and it 
period of limitation 
instead of depending on what may be call- 


- ed reasonable diligence which is a more 


insuperable test.’ The Allahabad case is a 
stronger one than the present because the 
petition there had been struck off, Admit- 
tedly no. final orders have been passed 
in the present case on the execution peti- 
tion. It has been argued that the decree- 


(1) 70 Ind. Cas, 396; 45 M. 785; 16 L. W.68; 
(1922) M. W, N. 424; 43 M.L. J. 168; 31 ML. © 
140; A. I. R. 1992 Mad. 268. 

(2) 100 Ind. Oas, 692; 49 A. 276; 25 A. L, J. 201; 
A. IR, 1927 All. 16, 


& 


» 


-being dismissed. 
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holder should have appeared on 5th May 


1923, Ino the firat place from the contexé 


‘theorder ““Awsit final orders by the 5th 


May” seems to be addressed to the offices 
because itis followed by “Meanwhile send 
up papers for the purpose of appeal.” There 
is nothing toshow thatthis was an order 
to the petitioner. In the next place solong 
asthe stay continued, the decree-holder 
could not take any furtherstep whatsoever 
in execution and, therefore, I think he 
committed no default by not turning upon 
the 5th May. At any rate there is no such 
default as would have justified the petition 
In my opinion the view 
in Chhattar Singh v. Kamal Singh (1) 
applies to thie case and the decree-holder 
had threayears from 2lst November 1924 
within which to apply for revival of the 
execution petition. It was argued that 
there is no such provision in the Code to 
revive a petition. If that is so, it would 
appear that the decree-holder is in s better 
position as regards limitation for, in that 
case the execution petition automatically 
revives and the petitioner had been given 
no date by the court on which to appear, it 
would not seem that it could either be 
dismissed, nor there would be any period 
of limitation whatsoever running against 
him. In my opinion, the order of the lower 
Appellate Court is correct, The appe3l is 
dismissed with costs. 


N, K./a. Appeal di:missed, 


LAHORE HIGH COURT. 
Second Oivil Appeal No. 2443 of 1929. 
October 24, 1432. 

Burpy, dJ. 

JAGAN NATH-— PLAINTIFE— À PPELLANT 

© veraIus 
Musammat CHAULI—DEFENDANT 
— RESPONDENT. 

Stamp Act (II of 1899), s. 86, Sch. I, Art. 1 -Civil 
Procedure Code (Act V of 1908), 0. XIII, r, k—‘Admis- 
sion of document in evidence,’ what constiiutes—Mere 
marking as exhibit, effect of—Acknowledgment and 
bond, distinction between. 

In O, XIII, r. 4, Civil Procedure Code, the words 
‘admitted in evidence’, must be taken to mean letting 
inasapart of the evidence as a result of judicial 
determination of the question whether it can be 
admitted in evidence or not for want of stamp. [p. 
536, col. 1] 

Where a document had been marked as an exhibit 
for purposes of reference but the endorsement pres- 
cribed by O. XIII, r. 4, Civil Procedure Code, had 
not been madeon it and there had been no judicial 
determination of its admissibility: 

Held, that the document had not been ‘admitted in 
evidence’ and s. 36, Stamp Act, did not prevent the 


court from rejecting it subsequently as inadmissibla, 
Sunder Das v, Peoples Bank of India Limited (1), fol- 
lowed. Chunilal-Tulsiram v.Mulabai (2), explained. 
Attili Venkanna v. Parasuram Byes (3) and Sitaram 
v. Thakur Das (4), referredto. [p. 536,col. 2] 

There iga clear distinction between an ‘acknow- 
ledgment’ and a ‘bond’, as defined in the 
Stamp Act. Apromise to pay cannot be deemed to 
be included in an acknowledgment for the purposes 
of the Indian Stamp Act, Sitaram v. Thakur Das 
(4), followed. Hira Lal v. Queen-Empress (8), referred 
to. [p. 537, col. 1.) 

Second Civil Appeal from a decres of the 
District Judge, Ambala at Camp Simla, 
dated the 3rd August, 1922, affirming that of 
the Subordiaate Judge, Second Olass, 
Ambala, dated the 13th May, 1923. 

Mr, Shamair Chand, for the Appellant. 

Mr, Asa Ram, for the Respondent. 

Judgment.—Tais is a suit for recovery 
of Rs. 1,388-9 on the basis of a bahi account. 
The trial Oourb granted a decree for 
Re, 84-10-3 only, ruling out as inadmissible 
in evidence, the entry relating to the final 
balance on which the plaintiff had relied. 
This decree has bsen upheld by the learned 
District Judge in sppeal and a second 
appeal has now been preferred to this court 
by the plaintiff, 

The only two points requiring decision in 
appeal are:— 

(1) Whether the entry relating to the final 
balance was rightly excluded by the courts 
below as inadmissible in evidence, 

(2) Should the entry have been admitted 
in evidence on payment of penalty? 

The entry in question reads as follows:— 

“Lekha paya Ballu ka beta Chhajju ka 
zat Rajput Basanda Jalault Rupaya bagi 
raha 744-4-6. Angutha Ballu ka. Ek anna 
ticket. Ugahi Atma Ram beta Sadi Ram 
Baniya Kotwala ke zabant Ballu Rajput 
ki 0 

The original bahi entry was produced in 
the courton the 10th May, 1929, and the 
evidence of an attesting witness was 
recorded with reference to it without any 
objection being raised on the opposite sida, 
On the next day some more evidence was 
recorded and then an objection was raised 
by the Oounsel for the defendant thai the 
above entry was inadmissible in evidence as 
the stamp thereon had not been cancelled, 
‘Ihe entry bad already been marked as Ex, 
P. 1 but had not yet been initialled or eigned 
by the Judge as required by O. XIII, r.4, 
Civil Procedure Code. The learned Judge 
upheld the objection raised by the defend- 
ant’s Counsel and ruled out the entry as 
jnadmissible in evidence. 

It ia urgeicn behalf of the plaintiff that, 
tha entry naviog been brought on tis re:ora 
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without objection on the 10th May, the 
‘objection as to stamp could not be raised 
afterwards. It wasfurther urged that the 
entry wes tantamonnt toa bond and should 
have been admitied on payment of penalty, 
and that the decision of the court below 
that it was only an acknowledgment and as 
such was not admissible in evidence even on 
payment of any penalty is erroneous 

As regards the first point the courts below 
bave relied upon Sunder Das v, Peoples 
Bank of India Limited (1) which unboubt- 
edly supports the view taken by them. The 
learned Oounsel for the appellant has urged 
that thet ruling does not Jayfdown sound law 
and has relied upon the following observa- 

. tions in Chunilal Tulsiram v. Mulabai, 6 Ind. 
Oas. 903 (2): 

“Admitted in evidence” means the sct of 
letting the document in as part of the 
evidence; but it must be letting inas a 
result of judicial determination of the 
question whetber it can be admitted in 
evidence or not for want ofstamp. In other 
words, the court admitting it must have 
applied its mind consciously to the question 
whether the document is admissible or not, 
It may, of course, happen in some cases that 
a document, which is not admissible for 
want of stamp, is allowed by the court to go 
in, the question of stamp escaping its notice 
as well as the attention of the parties In 
such cases the admission is a judicial 
determination of the question, ` because the 
court let in the document on its 
view that there was nothing against its 
admission”. ` 

The learned Counsel has laid stress on 
the latter part of the above observations 
and has urged that as the document was 
let in evidence without objection on the 

“10th May, it should be taken to have 
been admitted on that date, I doubt, 
however, if thisis a proper interpretation 
of those observations. The observations 
seem to refer to those cases, where the 
question of stamp escaped the notice of 
the parties as well as the court during 
the course of the trial. It may also be 
pointed out that an objection as regards 
stamp was actually taken at the very outset 
in the case reported as Chunnilal Tulsiram 
v. Mulabai 6 Ind, Cas. $(3 (2), and the ob- 
servations on which the learned Counsel 
has laid stress cannot therefore be treated 
as anything more than obiter dicta. i 

The learned Counsel for the appellant 


` (1) 16 Ind. Oas. 834; 169 R. L. R. 1912; 272 P, W, 
R. 1912. 
(2) 6 Ind. Cas. 903; 12 Bom. L. R, 466. 
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has drawn my attention to the provisions 
of O. XIII, r. 4, Civil Frocedure Code, and 
urged that ‘admission of a document’ must 
precede the making of the endorsement 
prescribed by the rule. But even sc, it 
does not follow that a document muet be 
treated as admitted as soon as it is 
tendered and some evidence is led with 
regard to it without any objection. It is 
to be noted in this connection that, ac- 
cording to O, XIII, r. 3, Civil Procedure 
Code, the court may, at any stage of the 
suit, reject any document, which ib con- 
siders irrelevant or otherwise inadmissible, 
recording the grounds of such rejection. 
This rule must, no doubt, be read subject to 
the provisions of s. 36 of the Indian Stamp 
Act. But those provisions are of a strin- 
gent character and must be strictly con- 
strued As pointed out in ChunnilalTulsiram 
v. Mulabai 6 Ind. Oas, 903 (2) on which the 
learned Oounssl has relied the words 
‘admitted in evidence’ must be taken to 
mean letting inas a part of the evidence 
as a result of judicial determination of the 


question whether it can be admitted in 


evidence or not for want of stamp. In 
the present instance, it cannot certainly 
be eaid that there was any such determina- 
tion of the question till an objection was 
raised on the llth May. The. document 
had been marked as an exhibit for pur- 
poses of reference but the endorsement 
prescribed by O, XIII, r. 4, Civil Prosedure 
Ocde, had not been made on it. If the 
endoreement had been made, it might 
perhaps have been urged with some show 
of reason that the endorsement was evidence 
of the document having been ‘admitted in 
evidence’ by the court. But as the 
endorsement had not been made, it is 
unnecessary to go into tLat question for 
the purposes oi this appeal. I may, 
however, note that in Attili Venkanna v. 
Parasuram Byas (3) it was held that if an 
endorsement is made only in the course 
of routine and it is clear that the J udge 
had not applied his mind to the question 
of the admissibility of the document, it 
will have no value in this respect. 

The decision in Sunder Das v. Peoples 
Bank of India Limited (1) receives support 
from the view taken in Sitaram v. Thakur 
Das, 50 Ind. Cas, 781 (4)and Attili Venkanna 
V. Parasuram Byas (3) and is, in my 
opinido; if I may sey so respectfully,perfectly 
sound. 


(3) 120 Ind. Cas. 879; A. I.R. 1929 Mad, 522; 29 L. 
B- 633; 56 M. L, J. 633; Ind. Rul (1930) Mad, 79; 53 M, 


137. 
| (4) 50 Ind, Oag,{781. 
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As regards the next point it woull 

appear from the definition of a ‘bond’ 
that the person ex3cuting it must thereby 
oblige himself to pay money to the 
other, On the other hand the descrip- 
tion of an acknowledgment as given in 
Art. 1 of Schedule I shows that it must 
‘not contain any promise to pay the debt 
or any stipulation to pay iatereet, or to 
deliver any goods or other property.’ In 
the present instance the entry in question 
does not admittedly contain any promise 
to pay. The learned Oounsel however, 
urges that a promise to pay, must be 
inferred from the acknowledgment of the 
balance In support of thie argument he 
has relied. in this respect on Mani Ram 
v. Seth Rup Chand (5), Kahan Chand 
Dula Ram v. Firm Daya Ram Amrit Lal 
(6) and Fateh Chand v. Ganga Singh (7). 
But this argument does not appear to be 
sound. Ttere is aclear distinction between 
an ‘acknwledgment’ and a ‘bond’, as 
defined in the Indian Stamp Act, and if 
a ‘promise to pay’; is imported into an 
‘acknowledgment’, the distinction between 
the two ‘will practically disavpear, when 
the acknowledgment is attested as in this 
ease, As pointed out in Sitaram v, Thakur 
Das (4) a promise to pay canto; be deemed 
to be included in an ackuowledgment for 
the purposes of the Indian Stamp Act A 
similar view has been taken in Hira Lal 
v. Queen. Empress (8). 
“ln my opinion the decision of the 
courts below is correct and the appeal 
must, therefore, be dismissed. In view of 
the technical nature of the points involvad, 
however, I leave the parties to bear their 
costs in this court. 

A, Appeal dismissed. 

(5) 33 O. 1047; 4.0. L. J, 94; 8 Bom. L. R. 501; 10 
O. W. N. 874; i M. L. T, 199; 3 A. L. J. 525; 16 M. L. 
J, 300; 2 N. L, R. 130; 33 I. A, 165 (P, 0.) 


6) 115 Ind. Oas. 764; 10 L. 745; A, I, R. 1929 Lah, 
263; 30 P. L. R. 240. 


(7) 115 Ind. Cas. 853; 10 L. 748; A. I. R. 1929 Lah. 
264; 30 P. L. R, 226, 
(8) 22 O. 757. 
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148 (8), 192, 428 (d), 587—Proceeding under s. 145 — 
Omissionto comply with s. 145 (1)—Validity of pro- 
ceedings—Jurisdiction of Magistrate—Illegality—S. 
587, scope of—Orderas to costs after disposal of case 
—Validity—Power of High Court to award cosis 
—Ex parte order, legality of—Transfer of case— 
Validity. 

Where a Oity Magistrate on the presentation ofa 
petition unders. 145, Criminal Procedure Code, ex- 
amined the petitioner on oath and ordered a Police 
enquiry to be madeand on receipt of the report trans- 
ferred the case to another Magistrate as he was 
very busy : 

Held, that he must be deemed to have taken cogni- 
sance of the case and the transfer was not invalid. [p. 
533, col. HJ 

The omission, on the part of the Magistrate to 
record the fact that he was satisfied that a dispute 
likely to cause abreach ofthe peace existed and 
further to record the grounds on which he was er 
satisfied, does not deprive a Magistrate of his juris- 
diction to proceed with the case, Nor is it an illegal- 
ity which cannot becured by s. 537, Criminal Pro- 
cedure Code. [p. 540, col. 2] 

The jurisdiction ofthe Magistrate arises from the 
fact that he has received certain information and 
that he is satisfied as tothe truth of that information, 
The jurisdiction of the Magistrate does not depend 
on howhe proceeds. Subrahmanya Iyer v. Emperor 
(t)and Abdul Rahman v. Emperor (2), referred to, 
Banka Singh v. Gokul (3), Brahma Nathv. Sunder 
Nath (4), overruled. Ganga Saran Singh v. Bhagwat 
Prasad (5), Madan Mohan Lal v, Sheoraj Kunwar (6) 
and Barmha Singh v. Emperor (7), referred to. [p., 
540; col. 1.] 

Section 148 (3) does not fix any limit of time for 
passing the order as to costs All that is needed is 
that the Magistrate passing the decision should make 
an order as to costs. An orderfor costs passed afew 
days after the decision of the case is not an illegal 
order. Nafar Chandra Pal v. Sidhartha Krishne (3), 
followed. [p 541, col, 2.] 

Section 148 (3) does not expressly state that a 
party should “have an opportunity of being heard 
before an order for costs is passed against him, and 
the Magistrate, therefore, cannot beheld guilty of 
ae ee he passes an ex parte order. 
ibid, 

Section 423, cl. (d) of the Criminal Procedure Code, 
read with s,439 does not authorise the High Court, 
in revision, to award costs of the proceedings before 
it. P. Veerappa Naidu v. Avudayammal (9) Mehi 
Singh v. Mangal Khandu (10) and Mg, Po Lanv. Mg. 
Ba (11), referred to. [p.542, col. 1.] 

Mr. G. S. Pathak, for the Applicants. 

Mr. Saila Nath Mukerji, for the Oppoeite 
Party. 

The Assistant Government Advocate, for 
the Orown. 

dudgment,—The matter before us 
arose out of a petition for revision present- 
ed by two persons, Kapur Chand and 
Harish Ohandra, who were dissatisfied with 
an order of a Magistrate passed on the 
2nd of June, £931. 

The matter came up before one of us 
and having regard to the conflict of deci- 
sions he referred it to a larger Bench 
and accordingly., this Bench was constitut- 
ed. 


The facts briefly are these, One 
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Barju Prasad, as the servant of one 
Ohunni Lal Garg, filed a petition under 
s. 145 of the Oriminal Procedure Oode, 
on 2lst of July, 1930, befora the Oity 
Magistrate of Oawnpore, Mr. Barron. The 
petitioner said that his master, Chunni 
Lesl, was in possession of a house in the 
city and the opposite parties (namely, the 
applicants before us and cre Gulab 
Ohand, were trying to interfere with the 
possession of his master and that there 
was 8 likelihood of a breach of the pesce 
The Magistrate took down the statement 
of Sarju Prasad cn oath and directed a 
Police enquiry into the matter. On receipt 
ot ve Police report he passed the following 
order: 

“There appears to be {some basis for this com- 
plainant to judge from the Police report. As I 
am unable, owing to pressure of work, to dispose 
of it myself I transfer it for such action as may 
be thought fit, along with a connected applica- 
tion to the court of Babu Anand Sarup Sahib for 
disposal.” . p 

Tbe papers were accordingly sent to 
Mr. Anand Sarup and he, on the 7th of 
August, 1930, passed an order which 
is recorded in the order sheet in the 
vernacular. It bas not been translated 
and made a pari cf our typed record but 
the order reads as follows, it translated 
into Hoglish: 

“The record of the case has been received. 
It was put up before the Mukhtar of the com- 
plainant. The complainant is not present in 
person: on inspection of the record it is 
ordered that notice be issued, in accordance 
with law, to the opposite parties on condition 
of the. complainant depositing the process fee, 
The complainant and his Mukhtar may also 
be informed The Mukhtar is present and he is 
informed.” 

On this ordera notice was issued which 
professed to be one under s.145 of the 
Criminal Procedure Oode, and mentioned 
that section. This again has not been in- 
corporated in our paper book and is in 
the vernacular. When translated it reads 
as follows: 

“Since I have been informed that with respect 
to the house No. 35-183 situated in Bengali mohalla 
in the city of Oawnpore there isa serious dispute 
between the parties you are hereby informed that 
on 19th of August, 1930, you should appear inmy 
court and file your reply. Till then you should 
ae in any way interfere with the property afore- 
Bala. 

Written statements were filed and evi- 
dence was recorded and Mr. Anand Sarup, 
as already stated, by his order dated 2nd 
June, 193], decided the matter before 
him. He directed that the applicant 
Barju Prasad’s master he put in posses- 
sirna of the property, his finding being 
that the master, Ohunni Ls], had been 
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really in peacaful pogses3ion of the prop- 
erty, before his eviction by the opposite 
parties, The learned Magistrate, by this 
order, further forbade all disturbance with 
Chuani Lal's possession. The Magistrate 
having omitted to pasa any order as t> 
costs, an application was made by Sarju 
Prasad for assessameat of costa and on the 
4th of June, 1931, by ex parte order, 
the Magistrate assessed the costs at 
Rs. 516 13 6, against the opposite par- 
ties, 

The applicants before us went before 
the learned Sessions Judge with a peti- 
tion of revision bat it was rejected by 
him: thereupon the mattercame up to this 
court, > 

Several points have been taken before 
us, One of these we can at once rule 
out, on the ground that it was not taken 
in the cour: be: ow and was not taken speci- 
fically in this court, As it involves a 
decision es to facts, we are unable to 
prcceed with it. It is this that Mr. Anand 
Sarup had ro jurisdiction in the matter, 
because Mr, Barron had no authority to 
transfer the case to Mr. Anand Sarup 
unless the latter was subordinate to Mr. 
Barron. We do not know what were the 
respective positions of the two Magis- 
trates. It may be that Mr. Barron wasa 
Sub Divisional Magistrate and tiat Mr, 
Anand Sarap was subordinats to him 
under 6. 17 (2) of the Oode of O:iminal 
Procedure. Or it may be that Mr, Barron 
had been specially empowered under s, 
192 (2) to transfer cases to Mr, Anand 
Sarup. These are questions of fect and 
we cannot sllow a new point to be raised 
in revision which invclves a decision on 
a question of fact. 

The first point that has been argued 
is that Mr, Barron, the Oity Magistrate, 
had no jurisdiction to transfer the case 
to Mr. Anand Sarup without having pre- 
viously taken cognizance of the casa, 
The argument is based on s. 192 of the 
Oriminal Procedure Oode. It is argued 
that a Magistrate can transfer a ca3s3 
only if he hastaken cognizance of it, and 
that Mr. Barron bad not taken cognizinca 
of it. We are of opinion that Mr. Barron 
did take cognizance of the case inasmuch 
a; he, on the presentation of the patitions, 
examined the petitionar on oath, thea 
ordered a Police enquiry to be made 
and on raceipt of tLe Polise report, he 
applied his mind to the report and came 
to the conclusion that there was soma 
basis for the complaint, He did not him- 


1933- 


self proceed further with the case bə- 
cause he was busy otherwise, but he had 
undoubtedly taken cognizance of the case 
before he transferred it, 

The next point is that Mr, Anand 
Sarup did not proceed in accordance with 
law and, as he did not strictly comply 


with the provisions of s, 145 of the 
Oriminal Procedure Oode, he had no 
jurisdiction in the matter. We have 


already stated what orders Mr, Avand 
Sarup passed and what was the nature 
of the notice issued by him. There can be 
no doubt that Mr. Anand Sarup did not 
strictly comply with the law. Hedid not 
expressly state that he was satisfied that 
there was 8 likelihood of a breazh of the 
peace nor did he mention specifically the 
grounds on which he was so satisfied. 
All that he said was that he had perusad 
the racord which, of coursa, included the 
Polica report and the statement on oath 
of the petitioner. He directed a notice 
to issue “according to law” which can 
only mean that it purported to ba an 
order under s. 145 (1) of the (ode of 
Oriminal Procedura Then the order which 
he actually issued quoted s. 145, as the 
rale of law under which it had been 
issued. ‘The order recorded the fact that 
tas Magistrate had racaived information 
that there was a ‘“ssrious dispute” bat- 
ween the parties. In these circumstances 
although we are of opinion that the 
Magistrate did not follow the letter of 
the law, we have every reason to believe 
that he was satisfied inhis mind, on a 
perusal of the Police R:3port and the 
sworn statement of the applicant, that 
thera wasa likelihood of a breach of the 
peace, Further, it appears that the opposite 
parties, on receipt of the notice, did 
raise the question as to the likelihood of 
a breach of the peace. The learned 
Magistrate expressly applied his mind to 
that point, and on the evidenca before 
him, came to the conclusion that there 
was a likelihood of a breach of the peace. 
In the circumstances thera is reason to 
believe that the Magistrate was asatiefied 
in his own mind, before he took any 
action, that there was a likelihood of a 
breach ofthe peace with respect toan im- 
movsble property, 

Now we have to consider whether the 
defecte in the Magistrate's order depriv- 
ed him ofjurisdiction to proceed with the 
case, In other words, we have to sae 
whether bsczuse the Magistrate did not 
strictly comply with the letter of the law 


KAPOOR OHAND V, SURAT PRASAD. 


539 


in formulating his order under 6, 145 (1), 
he had no jurisdiction to proceed with the 
cass. 

Oa this point a larga number of cases 
have been cited and as most of the cases 
have been decided by learned Judges of 
this court, sitting singly, we do not pro- 
pose to examine each aad every one of 
them. We may also point out that many 
of these judgments do not consider the 
effect of 8.537 upon defecta in the order 
passed under s. 145 (1), 

Section 537 of the Criminal Procedure 
Oode lays down that: 


“A Court of Appeal ora Court of Revision shall 
not reverse or alter any order passed by a court 
of competent jurisdiction on account of any error, 
omission or irregularity in the complaint, sum- 
mons, warrant, charge, proclamation, order, judg- 
ment or other proceedings before or during the 
trial or in any enquiry or other proceedings under 
the Code etc.” 


Section 537 would cu:e all defscta pro. 
vided the court which passed the order 
was one of competent jurisdiction and 
provided that ths defests did not in 
fact occasion a failure of justice. 

The jurisdiction that is c:nferred on a 
Magistrate is conferrsd on him by the fact 
that he is a Magistrate and is entitled to 
act in a particular way in certain circum- 
stances. In the case of ths commission of 
an offence, he is emp wered under the Code 
to take cognizance of the offance and to 
euquireinto it or to try the accused per- 
son formally brought before him. In 
mattera which do not relate to an offenze 
bat which relata to the likelihood of 
offences being committed, the Onde pro- 
vides for ctriain preventive measures, 
The Magistrate is authorised to take those 
measures and jurisdiction is conferred on 
the Magistrate by themere fact that he is 
a Magistrate and it is his duty not only to 
try an alleged offender but also to prevent 
the commission of offences, If we examine 
certain other sections of the (ode, we 
shall ses how a Magistrate is authorised 
to act in orderto preveat the commission 
of offences. 

Section 106 of the Oriminal Procedure 
Code lays down that when a court convicts 
a person of ar offence involving a breach 
of the peace, it is authorised to direct the 
convicted person to enter into a bond for 
keeping the peace for a certain period of 
time. Then s. 107 of the Oriminal Pro. 
cedure Oodesays that when a Magistrate 

‘is informed that any person is likely to commit a 
a breach of the peace the Magistrate may, in the 
manner hereinafter provided, require such person to 


show cause Why he should not be ordered to execute 
a DON me e...” 
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‘to act ina certain way when he receives 
certain information. Assoon as he receives 
such information he is authorised to act 
in a particular way. So it is the getting 
of the information that” entitles him to act, 
and when he is entitled to act, he has 
jurisdiction to act (in the matter), 

Similarly e. 108 lays down that when a 

“Magistrate has information that there is within 
the limits of hisjurisdiction any person who..,,....... 
disseminates or attempts to disseminate... any 
seditious matter,.....such Magistrate, if in his 
opinion there is sufficient ground for proceeding, may 
in the manner hereinafter provided require. such 
person to show CauBe.,,,........." 

Here sgain we find that the Magistrate, 
in order to act, has only to be informad of 
certain matters and, of course, he has to 
believe the information. As soon as he 
gets the information, he is competent to 
sct, and the Code tells him how he is to act. 
Similar provisions will be found in gs. 109 
snd 110 of the .Oriminal Procedure Vode. 
Section: 112 lays down the procedure for 
Magistrates to follow in matters detailed 
in es. 107, 108, 109 and 110. It says that 


the Magistrate should maka an order in’ 


writing setting forth the substance of his 
information etc. Then æ 113 and the 
following sections tell him how he is to 
proceed further. Similarlys. 133 says that 
‘Where.a Magistrate on receiving a Police 
report or other information” considers that 
certain public nuisances should be remov- 
ed or prevented, such Mogistrate may 
make an order. Here again it is the 
receipt of the information that gives the 


‘Magistrate jurisdiction „to act in the matter. 


mentioned in 8. 133, 


Now, if we read œ. 145, in the light 
afforded bythe sections quoted above, we 
see that ifthe Magistrate is satisfied from 
a Police report or other information that 
a dispute likely to cause a breach of the 
peace existe, he is seized of jurisdiction to 
take action and he is empowered by the 
Oode to act in a particular way. If this 
view be correct, the jurisdiction of the 
Magistrate arises from the fact that he has 
received certain information and that he 
is satisfied as tothe truth of that informa- 
tion. The jurisdiction of the Magistrate 
does not depend on how he proceeds 
There are two things, one is the authority 
conferred on him to act and the other is 
how he is to act. If he has jurisdiction, 
-heis not deprived of jurisdiction merely 
because his procedure is erroneous or 
defective, < bs 

If this view be right, the omission on the 
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part of the Magistrate to follow certain 
diractions contained in the Code, although 
some of these directions may be more 
important than others, cannot be said to 
deprive him of jurisdiction, 

It was argued that the omission, on the 
part of the Magistrate to record the fact 
that he was satisfied that a dispute likely 
tocause a breach of the peaseexisted and 
further to record the grounds on which he 
was so satisfied, is an ‘illegallity’ which 
cannot be cured by s. 537 of the Oriminal 
Procedure Oode which deals only with 
irregularities and not with ‘illegalities,’ 

The argument has been based on the 
Privy Oouncil decision in Subrahmanya 
Iyer v. Emperor (1). A 

In this case the accused person was 
charged with no less than 41 offences com- 
mitted within the space of two years. 
Their Lordships of the Privy Oouncil 
remarked as follows :— 

“The remedying of mere irregularities is familiar 
in most systems of jurisprudence but it would be an 
extraordinary extension of such a branch of adminis- 
tering the criminal law to say that when the Code 
positively enacts that such a trialas that which has 
taken place here shall not be permitted. that this 
contravention of the Code comes within the descrip- 
tion of error, omission or irregularity,” 

Their Lordships masae the remark in 
dealing with s 537 of theQode, Ina later 
case, however, viz, Abdul Rahman v, Empe- 
ror (2), their Lordships pointed out 
that in the earlier case “it was possi- 
ble that it might have worked actual 
injustice to the accused.” It may he that 
their Lordships of the Privy Oouncil in the 
later case, wanted to point out -that s. 
537 of the Oriminal Procedure Oode could 
net curethe defect in the case of Subrah- 
mania Ayyar, because the Oode contained 
the provision that an irregularity, which had 
worked injustice to the accused, could. no; 
bs cured. But it is significant that al- 
though their Lordships of the Privy 
Oouncil drew a distinction betwesn an 
‘illegality’ snd an ‘irreguisrity’ in the 
earliər case, which was decided in the year 
1901, the Legislature did not introduce the 
word ‘illegality’ in e, 537 or anywhere 
else in the Uode, although it was amended 
after that year. This being the state of 


(1) 25 M.61; 11M. L. J. 233; 3 Bom. L. R. 540; 28 
I. A. 257; 5 O. W. N. 866; 2 Weir 271; 8 Sar. 160 


(P. 0.). 

(2) 100 Ind. Oas.227; A, I.R. 1927 P. 0,44; 31 C. 
W. N. 271; 25 A. L. J. 117; (1927) M. W.N. 103; 38 
M. L. T. 64; 8 P.L. T. 155; 4 O. W. N. 283; 28 Or. L. 
J. 259; 6 Bur. L. J. 65; 5 R. 53; 52. M. L. J. 585; 29 
Bom, L. R. 813; 45 O. L. J. 441; 54 I. A. 96 
(P. 0). i 
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the law, we do not think that we should 
introduce a distinction bstween ‘illegality’ 
and ‘irregularity’, The sole criterion given 
by e. 537 is whether the accused person 
has been prejudiced or not. The object 
of procedure is to enable the court to do 
justice, but if in spite of even a total dis- 
regard of the rules of procedure, justice 
has been done, there would exist no neces- 
sity for setting aside the final order which 
is just and correct simply because the 
procedure adopted was wrong. 

Having regard to the conclusion at 
which we bave arrived, it ig not necessary 
for us to examine many of the cases that 
have been decided in this court. It would 
be sufficient for us to mention that some 
learned single Judges, ia Banka Singh v. 
Gokul (3) and Brahma Nath v. Sundar 
Nath (4), took the view that the omission 
to make the order in conformity with s. 
145 of the Oriminal Procedure Code 
amounted to an illegality. and ousted the 
jurisdiction of 
order, good or bad, must be set aside. A 
contrary view was taken by two learned 
Judges of this court in Ganga Saran Singh 
v. Bhagwat Prasad (5), by a learned single 
Jusge of thie court, in Madan Mohan Lal 
v. Sheoraj Kunwar (6), and by two learned 
Judges of this court in Barmha Singh v. 
Emperor (7), through Madho Singh. As 
we nave caid, in view of the fact that the 
rulings quoted before us were mcatly 
decisions cf learrei single Judger, and 
having regard to the fect that we have 
tried to arrive at some principle on which 
to base our decision, we need not examine 
the casesexpreseing the opposite view. 

We have repeatedly asked Mr. Pathak, 
the learned Counsel, who ably argued the 
case for the applicants, if he could tell us 
how his clients were prejudiced by the 
omission on the part of the Magistrate to 
comply strictly with the provisions of 
sub-s, (1) of s, 145 of the Criminal Proce- 
dure Code, He replied that he was not in 
a position to say that his clients had been 
prejudiced. In view of this admission and 


(3) 99 Ind. Cas. 1031; 25 A. L. J. 246; 28 Cr. L. J. 
231; L.R 8A. 39 Or, A.I. R. 1927 All. 286; 49 A. 


325, ` 

(4) 51 Ind. Cas. 170; 17 A. L. J. 434; 20 Or. L. J 
10. 

(5) 5 Ind. Cas. 471; 32 A. 132; 7° A. L, J. 53; 11 Or. 
L. J .141. 


(6) 141 Ind. Oas. 131; (1932) A. L.J. 503; A. LR. 
1932 All. 446; (1932) Or. Oas. 558; L. R, 13 A. 132 Or; 
Ind. Rul, (1933) All. 63. 

(1) 142 Ind. Oas. 532; (1932) A. L. J. 865; A. I. R. 
1938 All, 681; (1932) Cr, Cas, 936; L, R. 13 A, 154 

T, 


ihe Magistrate, and the. 
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in view of the fact that we ourselves sre 
not in a position to discover that the 
epplicants have in any, way been prejudic- 
ed by the said omission, we are of opinion 
that the irregularity committed by the 
Magistrate is cured bys. 537 of the Orimi- 
nal Procedure Code. 

The next point that was urged was that 
the Magistrate was wrong in awarding 
costs to the opposite party, two days after 
he had passed his orders on the main 
application. The question of costs is 
dealt with by s. 148 (3), which does not 
fix any limitof time for passing the order 
as to costs. All that is needed is that the 
Magistrate passing the decision should 
make an order as to costs. This being the 
case, we are not in 8 position to say that 
the order that was passed as to costs two 
days after the decision of the main case 
was an illegal order. This view is in 
accordance with the decision in the case 
of Nafar Chandra Pal v. Sidhartha 
Krishna (8). 

Next it was objected that the order as to 
costs, was ex parte. Although s. 148 (3) 
does not expressly state that a party should 
have an opportunity of being heard before 
an order for costs is passed against him 
and the Magistrate, therefore, cannot be 
held guilty of sn “irregularity.” We agree 
that, in accordance with the ordinary 
principles of justice, the Magistrate should 
not have passed the order without giving 
the applicant an opportunity of showing 
cause against granting the ,opposite party's 
application. We see no reason, however, 
to interfere, as the learned Sessions Judge 
has considered the order upon ite merits 
and has come to the conclusion that, hav- 
ing regard to the fact that the cass dragged 
on for about a year, the amount of costs 
was not unfair, 

On behalf of the opposite parties we 
have been asked to award them costs of 
the proceedings before us and as an 
authority a decision of a learned single 
Judge of this court in Criminal revision No. 
221 of 1931 (Panna Lal v. Emperor through 
Lachmi Shankar) decided on the 13th 
July 1932 has been cited. Against this 
decision which followed a two judge 
decision of the Bombay High Oourt, is the 
decision of the Full Bench case of Veerap- 
pa Naiduv. Avudayammal (9), which, in 
ita turr, purported to follow a Oslcutta 

(8) 58 Ind, Oas. 255; 47 O. 974; 1 P. L.T. 558; 21 
Or. L. J. 751; 24 O. W. N.672; 32 0. L. J. 34, 


(9) 86 Ind. Cas. 147; 48 M. 262; 48 M. L, J. 106; 
A.I. R, 1925 Mad, 438; 26 Or. L, J, 707; 21L. W, 
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case, Mehi Singh v. Mangal Khandu (10). 
The learned Counsel for the opposite party 
also cites Mg, Po Lan v. Mg. Ba (13). 

We have given the matter our indepen- 
dent consideration and we are of opinion 
that s, 423 cl. (d) of the Oriminal Pro- 
cedure Code read with e. 439 does not 
authorise the High Court, in revision, to 
award costs of the proceedings before it, 
Olsuse (d) of a. 423 authorises the Appel- 
late Court “to make any amendment or 
any consequential or incidential order 
that may be just or proper.” The words 
under quotation mean that the Appellate 
Court may amend the order appealed from 
and may, further, pass such orders that 
follow from or are accessory to the order 
passed, They do not mean that the 
Appellate Court may pass apy order as to 
costa of the appeal itself. 

Weare of opinion that no costs can be 
awarded to the opposite purty. 

In the result the application fails and is 
hereby dismissed. 

A. Appeal dismissed. 

(10) 12Ind. Cas. 297; 39 


O. 157; 14 O. L. J. 437; 16 
0. W. N. 10; 12 Or. L. J. 529. 
(11) 84Ind. Oas. 548; A. I, R.1925 Rang. 111: 3 Bur, 
L. J, 256; 26 Or. L. J. 324. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Firat Civil Appeal No, 111 of 1931, 
October 17, 1932. 

BUBAEDAK, A. J. O., AND POLLOOK, A, J. O. 
RADHHSHAM AND o7Hers—PLAINTIFF3I— 
APPELLANTS 
VeTSUSB 
CHHABIRAM SHEORAJSINGH ¿Np 
OTHERS —DEFeNDANTS—REsPONDENIS 

Civil Procedure Code (Act V of 1908), O. J, 
r. 9—Misjoinder—Cause of action in which defend- 
ants are not jointly interested, whether constitutes 
misjoinder—Procedure in such cases—Dismissal of 
suit, if proper. 

Where there are several causes of action in which 
two sets of defendants are not joiatly interested, 
the plaintiff is precluded from uniting these several 
causes of action against the two sets of defendants 


in the same suit. 
When a suit isheldtobe bad for multifarious- 


ness, there ig no provision in the Oivil Procedure 
Code for its dismissal. The only course open to 
the court in such a case is formally to call upon the 
plaintiff to make his election and confine the suit to 
one set of defendants. ý 

First Oivil Appeal against the decre» of 
the Additional District Judge, Raipur, in 
Civil Suit No. 17 of 19:0, dated the lith 


July, 193), 
Mr. D.N. Choudhary, tt, B., for the Appel- 


lante. 
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Messrs. M. B. Kinkhede, R. B., and N. K. 
Mohagaonkar, for the Respondents. 

Order.—The facts leading to this appeal 
are shortly these, In Oivil Suit No. 18 
of 19:8 the plaintiffs appellants secured a 
decree against the first defendent Ohhabi- 
ram for Rs, 29,544 2-3 0n 10th September, 
1929. In execution cf this dscres the 
plaintifs attached an 0 8-0 share in village 
Kesda and 0 8 0 share in a house at Raipur 
in the allegation that the properties 
belonged to their judgment-debtor, The 
first attachment was made on 2òth October, 
1929 and the second on 17th November, 
1929, Against the first attachment of the 
village share one Ahilyabai since deceased 
and defendants Nos. 2 and 3 filed an ob- 
jection and the claim was registered as 
Miscellaneous Judicial Oase No. 61 of 1929. 
The objectors alleged that at the family 
partition effected on 22nd July, 1928, they 
received a O0 12-0 share while Ohhabiram 
the judgment-debtor of the plaintiffs got 
only a0 40 and that, therefore, the plaint- 
iffs could not attach more than the 0 4-0 
share which bslonged to their judgment- 
debtor. Against the attachment of the. 
house the defendants Ncs, 4 and 5 pre- 
ferred an objection alleging that they had 
purchased it from the plaintiffs’ judgment- 
debtor on ]3th September, 1929, and that 
therefore, the judgment-debtor had no 
right, title cr interest in the house at the 
date of the attachment. This claim was 
a:so registered separately as Miscellaneous 
Judicial Case No, 59 of 1929, Both the 
cages were, however, by consent of parties 
tried together but separate ordera were 
passed on 12th July, 1930, allowing the 
objectione, copies of which are Exe. P-1 
and P 2. 

After the passing of the aforesaid orders 
the plaintiffs filed vheir suit under O. XXI, 
r. 63 of the Oivil Procedure Code, against 
both sets of objectors praying that: 

“a, declaratory decree be passed by the court that (1) 
the partition deed dated 22nd July, 1928, in respect 
of lauza Kesda and the sale-deed dated 13th Sep- 
tember, 1929, in respect of the house are fraudulent 
and colourable and thatthe property released from 
attachment is liable to be attached and sold in the 
plaintiffs’ execution in Case No, 18 of 1928.” 

The facts alleged against the first set of 
defendants, viz, defendants Nos, 2 and 3 
as contained in para. 11 of the plaint are 
thess :— 

“Ohhabiram and his relatives, 4. e., the defendants 
knew full well that the plaintiffs were about to file 
a new suit. Defendants Nos. 1, 2and 3 and Obhabi- 
ram in collusion with one another prepared a fraudu- 
lent and colourable partition-deed on 22nd July, 
1928, with a view to prejudicing the plaintiffs‘ claim 
by assigning the property so far as was possible, sq 


1988 


that some property might be saved. As a matter of 
fact, no partition was effected, Chabbiram and de- 
fendant No 3 Sobharam thaving been in possession 
of 0.8-0 share as before. They nominally got muta- 
tion of names effected in the register. Defendants 
Nos. 1,2 and 3 and Chhabiram are joint still and 
their mess continues as shown before ™ 

“As against defendants Nos. 4 and 5 the 
allegations ag contained in para, 13 of the 
plaint run as under :— 

“Defendants Nos. 4 and 5 knew full well that 
Ohhabiram was debtor and that the plaintiffs were 
going to „file asuit. That being so, they took a 
fictitious sale-deed, the consideration of which was 
‘not really paid. Obhabiram is still in the 


house.” 

. On reading the plaint the Additional 
District Judge was of opinion that the suit 
was multifarious, He, therefore, passed an 
order. on -10th March, 1931, directing the 
pleiatiffs to elect and confine his suit 
against one of thetwo sets of defendants 
but the plaintiffs did not obey this order 
and filed their written statement contend- 
ing that the suit’ was not multifarions. 
After takingstatements of the parties on 
this preliminary question and framing 
proper icaues the Judge adhered tc his pre- 
vious opinion about the nature of the suit 
and on llth July 1931 passed an order for 
the dismissalof the suit. It is against this 
decree that thé plaintiffs have come up on 
appeal to this court, 

It was argued for the appellants that their 
suit either fell under O I, r. 3, or O. II, r. 3 
of the Oivil Procsdure Code. Alternative- 
ly it was argued thatif the suit was bad 
either for misjoinder of the defendants or 
for multifariousness the lower Court should 
‘not have dismissed the entira suit but 
should have proceeded under O. I, r. 10 and 
struck out one set of defendants. 

Order I, r. 3 runs as under :— ; 

“All persons may be joined as defendants 
against whom any right to relief in respect of 
or arising out of the same act or transaction or 
series of acts or transactions is alleged to exist, 
whether jointly, severally or in the alternative, 
where if separate suits were brought against such 


persons any common question of law or fact would 
arise." 


It was argued for the appellants that 
the plaintiffs’ right to relief against the 
two sets of defendants in the present case 
arose out of the same act or transaction, 
viZ., their attachment of the properties in 
their possession in execution of decres in 
suit No. 18 of 19:8 and that the common 
question of Jaw orfast which would arise 
in the case would be the same against both 
the sets of defendants, viz., if the partition 
alleged to have taken place between the 
judgment-debtor and his co-sharers was 
genuine or fraudulent. 
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On the facts alleged in the plaint wich 
wa have noticed in some detail above it is 
impossible to accede to this contention, 
The causes giving rise to the present 
action admittedly arose to the plaintiffs on 
the passing of the twoordersin the objec- 
tion proceedings (Exhs. P-1 and P-2). The 
right to relief within the mesning of the 
rule as against the first set of defendants 
arises out of the alleged fraudulent nature 
of the private partition proceedings, while 
as against the other set of defendants 
arises out of the fraudulent nature of the 
sale in their favour. The two traneactions 
are, Moreover, separated by about an year’s 
interval, That being the position no QUEE- 
tionof law or fact common to both the sets 
of defendants is likely to arise for decision 
in the suit. Thecasesof Rup Narain v. 
Gopal Devi (1), Bal Krishen Dasv. Hira Lal 
Bagla (2) and Umabai v. Vithal (3) relied 
on for the appellants are easily disting- 
uishable on the facts from the present case. 
Tu each one of these cases the cause of 
action against the several sets of defend- 
ants was but one and quesitons of law or 
fact which were likely to arise were also 
common as against all the defendants, 
We, therefore, hold that the appellants’ 
present suit not covered by O. Ir. 3 of 
the Oivil Procedure Oode, 

We are equally clear that the appellante’ 
case does not fall within the purview of 
O.II, r. 3 of the Oivil Procedure Ocde, 
which runs as under :— 


“Save as otherwise provided, a plaintiff may 
unite in the same suit several causes of action 
against the same defendant, or the same defendants 


n 


jointly... ses ea . 
Mullain his commentary on the Code of 
Oivil Procedure, 9th Edition, makes the 


following pertinent observations at page 
449 in this connection :— 

“Where there are two or more defendants 
two or more causes of action, 
‘plaintiff may unite in the 
causes of action against the same defendants 
jointly’, ‘joint interest in the questions raised 
by the litigation is a condition precedent to the 
joinder of several causes of action against several 
defendants’. If the causes of action alleged are 
separate and the defendants are arrayed in different 
sets, the suit is bad for misjoinder ef defendants 
and causes of action, and is technically multifarious. 
‘There is no provision in the (ode allowing 
distinct causes ofaction against distinct sets of 
defendants, thatis to say, causes of action in 

(1) 3 Ind. Cas. 382; 360.780; 6A. L, J, 567; 10 O. 
L. J. 58; 130 W.N. 920;5 M. LLT 423; 11 Bom, 
L. R. 833; 19 M. L. J. 548; 93 P. R. 1909; 146 P. 
W. R. 190; 68 P. L.R. 1910; 36 I. A, 103 (P. O.). 
A 24 Ind. Oas. 95; 36 A. 406; 12 A. La 4. 


wo! Ind,Oas.120; 33 B. 293; ll Bom. L. R 


and 
the rule says that the 
same suit several 
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which the defendants are not all jointly interested 
to be united in one suit.” 

is was argued for the appellants that 
under this rule it was. not necessary that 
the same defendants should be interested 
jointly in the several causes of action ; 
but no authority in support of this proposi- 
tion was cited. Inthe present case as al- 
ready observed, there being severel causes 
of action in which two sets of defendants 
are not jointly interested, the pleixtifie, it 
is clear, are precluded from uniting 
these several causes of acticn agaicst the 
two sets of defendants in the same suit. 

There is uzdoubtedly much force in the 
second contention for the appellants that 
the whole suit should not have been dis- 
miesed. When a suit if held to ba bad for 
multifariousness thereis no provision ia 
the Oivil Procedure Code for its dismissal. 
In cases of misjoinder or non joinder of 
parties O. I,r 9 of the Civil Procedure Code, 
provides against the dismissal of the suit. 
The only course open to the court under 
such circumstances was formally to call 
upon the plaintiff to make his election and 
confine the suit to one set of defendants 
which the lower Court failed to do after 
deciding the preliminary issues. We there- 
fore hold that the order of dismissal of 
the suit passed by the lower Oourt was 
wrong. We, therefore, set it aside and call 
upon the plaintiffs to elect within 15 days 
from this order which set of the defendants 
they wish to proceed against ia the present 
suit, 

Judgment.—The plaintifs appellants 
havé now submitted an application inti- 
mating that they would proceed with the 
suit so far as their claim with regerd to a 
4 annas share in Mouza Kesda is concerned 
against the first three defendants only and 
that they are prepared to make the neces- 
sary amendment to the plaint. We, there- 
fore, set aside the order of dismissal of the 
suit paseed bythe lower Court and remand 
the case to that court with directions te 
call upon the plaintifis to make the neces- 
sary amendment in the plaint so as to 
confine their ‘suit against the firet three 
defendants only and the property in their 
possession.- “The plaintifis will, however, 
pay the costs, of the respondents in this 
Qourt and bear their own. We fix 
Pleader’s feo at Rs. 100. 


N/a. Case remanded, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Reference No 92 of 1932, 
October 4, 1232. 
Feoress, J. O, AND Ruposanp, A. J O 
EMPEROR—Pr sgcutor 
VET8US 
J HANGI—Opponenr. 

Criminal Procedure Code (Act V of 1898), s. 562, 
discretion under, exercise of—Offence of cattle 
lifting common in the locality—Fact of accused being 
first offender—Punishment, if to be lenient, 

The exercise of the discretion given to Magis- 
trates under s. 562, Criminal Procedure Code, needs 
a considerable sense of responsibility, and 
Magistrates should not allow themselves to be misled 
into the use of this section by misplaced leniency 
and sympathy. 

An offence of cattle-lifting, if is is very common 
in a locality should be repressed wth condign 
punishment, and in a case of that sort the fact that 
the accused has not been convicted before is not 
itself a sufficient reason for inflicting no penalty 
upon him; and it cannot be doubted that the know- 
ledge that a first offence will go unpunished is 
very apt to lead the young intoa course of crime, 


Mr C. M. Lobo, for the Orown. 
Mr Gurdassing Jotsing, for the Opponent. 


dudgment.—Jhengi walad Mendhro 
has pleaded guilty to the theft of two rams 
anda goat. These animals he stole from 
a shepherd's fold and he was driving them 
along the road to Shikarpur when he was 
intercepted by amounted Constable. This 
man suspecied that theanimals wera stolen 
and he questioned the accused. The lad 
gave a {false name and declared that the 
animals were his own and that he had 
purchased them, Other passers-by joined 
in questioning the accused and his answers 
were so unsatisfactory that it was decided 
to take. him tothe Police Station, On the 
way the accused admitted that he had stol- 
en the animals, and that the name which 
he had given was not his real name, Being 
brought before the Magistrate he pleaded 
guilty and was convicted under s, 4il, The 
Magistrate released him on probation of 
good conduct. The reasons which he gives 
are that the convict is a first offender, and 
a young man and he has pleaded guilty. 
The Magistrate thinks that his association 
in prison with the worst sort of criminals 
is bound to produce a bad effect on him 
and from this itis very desirable that be 
shouli be saved particularly as he has al- 
ready repented. The District Magistrate 
has referred this case to us for enhancement 
of the sentence. He says that cattle theft 
is very prevalent in this district and very 
difficult to detect when reported. To give 
such alight, or in other words, no punish- 


1933 ; 
ment when 4 énge is detééted will encour- 
age rather than digcouraga thieving. 

Now the exercise of the discretion given 
to Magistrates under 8. 562, Criminal Pro- 
cedure Code, needs a considerable sense of 
responsibility, and the Magistrate should 
not allow themselves to bs misled into the 
use of this saction by misplaced leniency 
and sympathy. Oattle lifting is an offence 
which is very common in this country, aud 
it cannot be repressed without condiga 
punishment. This court has very frequent- 

` ly given exprassion to this view and the 
Magistrate would have done well if he had 
followed the lead thus given to him, The 
fact that the accused has not bean convict- 
ed before is pot in itself a suffisient reason 
for inflicting no penalty upon him; acd it 
cannot be doubted that the knowledge that 
a first offence will go unpunished is vary 
apt to lead the young into a courie of 
crime, On the other hand we have had 
this young man before us. We have no 
doubt that his age is considerably less than 
24, We take also into considsration the 
fact that his conviction dates back to 
29th January. The young man has 
now had a grave warning, and after the 
length of time which has elapsed we thinkih 
undesirable to send him to jail, We have 
oncə more clearly restated theview which 
wa desire Magistrates to basar in mind in 
dealing with crimes of this character, and 
this will suffice. With these remarks wo 
return the reference, 


N/a. ` Order accordingly. 





PRIVY COUNCIL. 
Appeal from the Bombay High Court. 
February 3, 1933. 

Loep BLANESBURGH, Lorp RUB3ELL oF 
KILLOWAN, Lorn MAGMILLAN, Sis JOHN 
WALES AND Bre DINsHAH MULLA. 

BAI KRISHNABAI—APPELLANT 

` Versus 
FRAMROZ EDULJ! DINSHAW 
AND ANOTHER — RESPJNDENTS, 

Decree—Construction—Decree setting apart house for 
widow's residence with power to executors to sell if it 
became necessary — Efect of decree on executors’ 
right to sell—Mere advantageous offer, whether neces- 
sity for sale. 

Ina suit instituted by the widow of a testator 
against the executors a decree was passed directing 
the executors to sət apart a particular house for 
the widow's residence with a condition that in case it 
became necessary for the executors to sell the said pre- 
mises or in case the said premises were not available, 
for any reason, for the plaintiff's residences, the defend- 
ants would out of the estate of the said deceased in their 
hands pay to the plaintiff a further sum of Rs. 400 per 
month in lieu of such residence. The executors al- 
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leging that they had obtained an advantageous offer 
for the building and that therefore 8 necessity had 
arisen, applied for an order against the widow for 
possession. : : 

Held, (4) that the effect of the decree waa to with- 
draw this particular property from the residue and 
to release it from the trust to sell during the widow- 
hood of the appellant or untilsuch time as it became 
necessary for the trustees to sell in order to effectuate 
some immediately operative purpose of the will; (p. 
547, col. 1.] 

(ii) that the trust to sell from which the property 
was released by the decree did not re-attach merely 
because an advantageous offer was received. A sale 


in those circumstances might, no doubt, be one for 
the benefit of the estate, but it would not be a sale 
compelled by necessity. [p. 547, col. 2.] 

Obiter :—The necessity contemplated by the will 
need not, however, be one dehors the will. It might 
arise under the willas where the trusts could not be 
carried out unless the property was sold. [ibid.] 

Messrs, A. M. Dunne, K. C.; and R. Jardin, 
for the Appellant. 

Mr, W. H. Upjohn, K. C., Sir T. J. Strang- 
man and Mr. S. P. Khambatta, for the 
Respondents. 

Sir Dinshah Mulla,-The main 
question involved in this appeal is as to 
the effest of a decree passed by the High 
Oourt at Bombay, dated the 26th Jan- 
uary, 1931, under the following circum: 
stances. 

Puranmal G, Shinghanes, a very wealthy 
Marwadi Hindu (hereinafter called the 
testator), died on the 20th Dasember, 1928, 
leaving him surviving 8 widow, who is 
the appellant before the Board, and no 
issue, Heleft a will dated the 6th May, 
1925, anda codicil thereto dated tha 23rd 
March, i928, whereof he appointed the 
respondents executors and trustees. The 
will and codicil have been duly admitted 
to probate. 

The testator by hia will directed his 
executors to allow the appellant during her 
widowhood to reside in his house at 
Fatepur in the Jeypur State, and to pay 
her the relatively small sum of.Rs. 200 
per month during her widowhood for her 
maintenance, so, 

Probably by reason of his belief in the 
truth ofa charge made by him against the 
appellant in his will bat no. longer 
maintained, the testator declared that he 
was unwilling that the appellant should 
have a larger allowance than that sum and 
hé required his executors and. trustees to 
resist any claim she might make for 
anything more than what was directed by 
his will to ba given to her. 

He bequeathed, among other legacies, 
Rs.5 lacs, increased by the codicil to 
Rs. 8 lacs, to the University of Bombay. 
Olause § of the will was as follows ;— 
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“T devise and béqueath the residue of my immoy- 


able and movable property whatsoever and where- 
soever situated unto 


to be acquired by them in Bombay as to them shall 
seem fit, and shall stand possessed thereof in trust 
i community to use 
stand possessed of 
upon trust to 
authorised by s. 20 of the Trusts Act II of 
1882, and to expend the income thereof in maintain- 
ing and conducting the said Hospital. I declare 
that my said executors and trustees shall settle in 
theirabsolute discretion the scheme for conducting 
the hospital hereby declared to be founded.” 

On the 7th March, 1929, the appellant 
brought the sult out of which the present. 
appeal arises, in the High Cout at Bombay, 
against the -Tespondents, claiming that 
ehe should be paid Rs, 5,000 per month 
for her maintenance, and should be allowed. 
the use of the house at N arayan Dabholkar 
Road, where) she had \been residing 
for twenty-five years, for her residence 
during her widowhood, The respondenis 
as doubtless still in duty bound in view of 
the directicn to that effect contained in 
the will strongly contested the appellant's 
claim. Finally, however, a Report by a 
Commissioner to whom the claim was 
referred forjinquiry was made and although 
excepted to “by koth sides was upheld by 
the court which on the 26th January, 193], 
passed a decree by which the appellant’s 
maintenance was fixed at Rs 4,700 per 
month, and the following declarations and 
orders were made as to her claim to re- 
sidence :— N 

“And this court doth further order and declare 
thatthe upper floor of the Bungalow at Narayan 
Dabholkar Road, bearing D ward No, 3351, Street 
No. 26, together with four rooms, including kitchen 
one stable and one cowshed of the outhouse thereof, 
now in the occupation of the plaintiff, 
residence for her, and that the defendants do set 
apart the same for Her residence, free of all 
Tates. and taxes and costs of maintenances 
and repairs, which shall be paid and borne 
by the defendants out of the estate of the 
said déceased. And this court doth further order 
and declarejthat in case it becomes necessary for 
the executors to sell the said premises or in cage 
the said premises are not available for any reason 
for the plaintifi's residence, the defendants do out 
of thé estate ‘of the said deceased in their hands 
pay tothe plaintiff a further sum of Rs. 400 per 
month..in lieu of such residence,” 

By the decree liberty was given to the 
parties to apply as and when occasion aroge, 
It is upon the effect of this decree that 
the decision of the question before the 
Board depends. i. 
- -The-Narayai Dabholkar 


ray Road property 
was valued, for 


Probate - at Re, 1,834,000, 
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is a suitable- 
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In the month of May following the 
decree the appellant- was asked to permit: 
the premises in her Possession to be inspect- 
ed by an intending purchaser. By him 
subsequently an offer of Re, 1,95,0C0 for the 
property was made which the respondents 
accepted, and on the 2lst August, 1931, 
they entered intoa contract in writing for ` 
the sale of the property, and agreed to- 
deliver possession to the purchaser within 
three months from that date. It was 
not disputed that in the matter of price 
the offer was an advantageous one, i 

On the 3let August, 1931, the respond- 
enis wrote to the appellant that they had 
agreed to sell the property, and calling 
upon her to vacate it by the end of Novem. 
ber, 1931. The appellant declined to do 80, 
and on the 27th October, 1931, the respond- 
ents,under the liberty reserved by the: 
decree, served a notice of motion upon the: 
appellant asking for an order against her 
for possession of the premises, 

The learned Judge of first instance was 
of opinion that the respondents had: 
failed to make out & case of necessity: 
within the words of the decree, and made: 
an order dismissing the motion, but hig’ 
order was reversed by the High Oourt in its 
appellate jurisdiction, Mb 

The Appellate Oourt considered that a: 
cess of necessity was made out, and passed 
an order in terms of the notice of motion. 
Itis from that order that the present ` 
appeal has been brought to His Majesty in- 
Council, . i 

The question for determination in the 
appeal is whether the sale was necessary 
within the meaning of the decree dated the 
26th January, 1931. The purchaser, so 
their Lordships were informed, has now 
abandond his contract, but the question re- 
mains one of first importance asa test by 
which the rights of the appellant under 
that decree may be defined. : 

The testator left forty-one immovable 
properties, out of which only one that was 
situated at Poona had been sold before the 
date of the decree. The whole estate was 
valued for probate at Rs, 39,28,273, out of 
which Rs. 18.85,868 represented cash, : 
Government securities, and shares of joint: 
stock companies. Upon these facts the 
learned Judge of first instance found that 
the executors had sufficient cash in hand 
for the payment of the legacy to the Uni- 
veristy and for all immediate purposes in 
connection with the hospital, and that. 
therefore there was no necessity to sell the 
Property for the purpose of -carrying out: 


~ 1933 ` -o $al REIEHNABAT V. 


the trusts relatiag directly to the bossital.: 
This finding was accepted by the learned: 
Judges on appeal. The learned Judges 
were also of opinion that although there was 
a general trust to sell imposed upon the 
executors by the will, this particular prop- 
erty the executors were not bound to sell 
until a necessity for sale arose as provided 
by the decree, but they considered, differing 
from the iearned Jadge of first instance, 
that immediately the executors received an 
offer that was advantageous, a necessity for 
sale of the property arose within the terms 
of the decree. 

It was urged before their Lordships on 
behalf of appellant that the terms of the 
decree completely superseded during the 
widowhood of the appellant the directions 
of the will asregards the property in 
question, and that no obligations imposed 
on the executors by the will could consti- 
tute a necessity, within the meaning ofthe 
decree. On the other hand, it was main- 
tained for the respondents that cl. 8 of 
the will imposed adaty on the executors 
to realise the immovable properties and 
invest the proceeds of sale in authorised 
securities, and that an advantageous offer 
made to executors who were underan 
obligation to sell raised a case of necessity 
as contemplated by the decree. It was 
also argued that if the executors had not 
accepted the offer now in question, they: 
would have been guilty of a breach of 
duty, and there being a legal obligation 
to sell, there was a legal necessity for sale, 

Their Lordships are unable to accept 
either of these extreme views. They are 
clearly of opinion that the effect of the 
decree was to withdraw this particular prop- 
erty from the residue and to release it 
from the trust to sell, daring the widowhood 
of the appellant or until such time as it 
became necessary for the trustees to sellin 
order to effectuate some immediately opera- 
tive purpose of the will. To this extent 
this property was differentiated from all 
other properties comprised in the residue. 
To those properties-the trust to sell attach- 
ed irrespective of any necessity for sale, 
To this property it did not so long as there 
was no necessity to sell. Ifin respact of 
those properties the executors received an 
offer representing the fair market value 
thereof they would normally be underan 
obligation tosell. But there would be no 
such obligation if such an offer were re- 
ceived in respect of this particular prop- 
erty. To have accepted such an offer in 
respect of this property with no furthet 


“because an advantageous 
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justification, aud to have gold the proparty, 
would have been tonullify the decree. 
The decree saya in express terms that the 
property shall be set apart for the appel- 
lant’s residence and that she shall have the 
right to reside in it until “it becomes neces- 
sary for the executors to sell it.” The 
direction in the will to resist claims by the 
appellant must not in this matter be allow- 
ed to influence the attitude of the respond- 
ents. Now that the decree has supervened, 
the primary duty of the executors is to 
maintain for the appellant her full rights 
thereunder. For them to sell the property 
without a necessity for sale, merely because 
a fair offer ig recaived would beia direct 
contravention of the terme of the decree. 
But it was argued that the offer received 
in the present case was not merely fair, 
but advantageous tothe estate, and that 
this circumstance raised a necessity for 
gale within the meaning of the - decree. 
Their Lordships are unable to accede to 
this argument. They think that the trust 
to sell from which the property was releas- 
ed by the decree did not re-attach ‘ merely 
offer was re- 


ceived. A gale in those circumstances 
might, no doubt, be 026 for the 
benefit of the estate, but it would. 
not be a sale compelled by necessity. Their 


Lordships are, therefore, unable to accept 
the view taken by the Appellate Oourt 
that because the executors had received 
an offer , for the premises which wa3 ad- 
vantageous a necessity had arisen within 
the meaning of the decree, At the same 
time, their Lordships are not prepared to 
go the length of saying that the necessity 
contemplated by the decree must be one 
dehors the will. It might arise under the 
will, as where the trusts ralating to the 
hospital could not bs carried out unless 
the property were realised. 

Their Lordships will therefore humbly 
advise His Majesty that this appeal should 
bs allowed, the order of the Appellate 
Oourt dated the 14th December, 1931, 
should ba set aside. except as to costs, and 
the order of the Jadge of firat instance, 
dated the 5th November, 1931, restored. 

The costs of all parties before the Board 
will come out of the estate, those of the 
respoadents a3 between solicitor and 
client. 

å. Appeal allowel, 

Solicitors for the Appellant.—Messrs. 
Lattey & Dawe. 

Solicitors for the Respondents.—Mesers. 


T, L, Wilson & Co, 
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MADRAS HIGH COURT. 
Second Civil Appeal No. 767 of 1930, 
August 28, 1931, 
OUERENVEN, J. 

V. E.R. SUBBARAYA OHETTIAR AND 

OTHERS —DEFENDANTS—APFELLANTS 


versus 
SELLAMUTHU ASARI—Pratnnrire— 
RE3PONDENT, 

Evidence Act (I of 1872), s. 85—Oral admission 
recorded in judgment—Admissibility—Easements Act 
(V of 1882), s. 18—Natural righte—Right to light 
~—Stipulations in razinama, construction of. 

Although where adeposition ofa witness had 
been recorded in the ordinary way, that record and 
not anabstract of the evidence in the judgment is 
the proper evidence to giveof the statement, and if 
the court acts upon an oral admission and records 
it in its judgment, which constitutes the only 
official record of it, it will be admissible in evidence 
under s. 35, Evidence Act. Manduri Saradamba 
v. Pattabhiramayya (1) and Seethapatht Rao v. Ven- 
kanna Dora (8), distinguished. 

Wherea razinama stipulated that a cross- 
wallshall be shifted to a point further south and 
that the defendants shall only be allowed to enter 
the lane for the purpose of executing repairs it 
does not deprive the defendant of his natural 
right to put doorsor windows in his wall, al- 
cet it may restrict his use of them, [p. 549, 
col 1. 


Second Civil Appeal against a decree of 
the Sub Judge, Trichinopoly, in Appeal 
Suit No. 4 of 1930. 

Messrs. T, M. Krishnaswami 
K. V. Ramachandra Iyer, 
lants. 

Mr. N, S. Rangaswami Ayyangar, for the 
Respondent. 

Judgment—tThis second appeal is 
taken upon three points. The first is whe 
ther the room A (2)is the execlusive property 
of the plaintiff or iscommon to him and 
the defendants. 


Ayyar and 
for the Appel- 


Mad. 207; 
ae Rul, (1931) 
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party, only decided that whera a deposition 
of a witness had been recorded ia the 
ordinary way that record, and not an ab- 
stract of the evidence in the judgment 
was the propsrevidence to give of the 
statement, 

Here if the court acted upon an oral 
admissioh and recorded it in its judg- 
ment, which constitutes the only official 
record of it. Ithink it would ba admis- 
sible in evidence under s. 35, Evidence 
Act. This was the view taken in Thama 
vV. Kondon (2). The Fall Bench case 
Seethapathi Rao v. Venkanna Dora (3), 
related to judgments not inter partes 
and as has been observed by Madhavan 
Nair, J., in Nalupuratatol dbraine v. 
Parmeswara Bavanavar (4), the observa- 
tions with regard to recitals in judgments 
inter partes to be found in the judgment 
in that case are mere obiterdicta. In the 
case last cited, Madhavan Nair, J., held 
that a judgment inter paries, which con- 
tainsa recital of the pleadings, is admis- 
sible ina subssquent suit to prove an 
acknowledgment, and on the same prin- 
ciple it appears to me that the recital 
here of defendant No. 1's admission is 
equally evidence of it. It can hardly, I 
think, be disputed that proof may be 
adduced of the oral admission made in 
the prior suit, and if the only official 
record is not to afford means of proof 
is difficult to sse how it can bs proved, 
It would be absurd to prefer to such a 
record the oral evidenca of some person 
who heard what was said, I think there 
ié no substance in this objection. I should 
also be prepared to hold with the learned 
Subordinate Judge that the finding in 
the previcus suit operates as res judicata, 
It is clear that the court decided the 
issue upon the defendant's admission and 
in view of that admission refrained from 
giving the plaintiff an injunction but 
dismissed his suit, It 18 surely not 
open to defendant now to re-agitate that 
issue, 

The second point relates to the door D. 
The lower Oourts consider that the plaintiff 
is entitled to a mandatory injunction direct- 
ing the defendant to remove this door, 
It hasbeen found that part of the lane 
south ofthe cross-wall TU is the property 


of the plaintiff. The learned District 

(2) 15 M.378. 

(3) 66 Ind. Oas. 280; A.I.R. 1922 Mad, 7l; 45 
M. 332; 15 L, W. 316; 30 M. L. T. 160; (1922) M. W. N. 
14 742 M, L. J. 324. 

(4) 85 Ind. Oas, 996; A.I. R.1925 Mad. 1019; 
22 L, W. 460, 


y 


ee 
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Munsif admits that this finding would 
not in itself afford sufficient ground for 
an injunction because there is no such 
right to privacy as would justify it, but he 
thinks that the terms of the razinama 
contemplated that such privacy should 
ba ensured. I cannot find anything in 
this razinama beyond the stipulations that 
the cross-wall shall be shifted to a point 
further south and that the defendants shall 
only be allowed to enter the lane for the 
purpose of exacuting repairs. It does not 
in fact take the matter further than the 
finding with regard to the plaintifi’s title 
to the lower portion of the lane and I 
cannot hold that it deprives the defendant 
of: his natural right to put door or 
windowsin his wall, althoughit may 
reatrict his use of them, The learned 
Subordinate Judge thinks that aninjunc- 
tion should follow from the agreement that 
except for purposes of repair and then only 
by entry from the north end of the 


lane, the plaintiffis to have the exclusive. 


benefit of the lane. Itis not clear how the 
mere actof placing a door in the defen- 
dsnt’s wall wouldrun counter to this right 
although different questions will, of course, 
arise the moment he endeavours to take 
advantage of the door asa means of access 
tothe lane. I think therefore that the 
fourth term in the decree ‘that defendants 
do remove the doorway at the point Din 
the wall F E at their cost’ must ba ex: 
punged. 

The third point relates to the wall NX (2), 
The plan shows that thia wall is built upon 
the plaintiff's property and that must be 
the ground upon which the decree directs 
its removal atthe defendants’ cost. There 
is no reason tointerfere with this direction. 
I allow the second app3al in part and 
in other respects disniss it, Ths parties 
will pay and receive proportionate coste. 

N. K JA. Appeal partly allowed, 


PRIVY COUNCIL. | 
Appeal from the Peshawar Judicial 
Commissioner's Court. 
; January 30, 1933. 
Logp ATKIN, Logn MaQMILLAN AND SIR 
Jons Wattle, 
R. S. ROOH! RAM—APPELLANT 
versus 
FAIZULLAH KHAN AND OTHESS— 
. RE PINDENTS. ; : 

Contract Act (IX of 1872), s. 2—Consideration— 
Settlement of accounts by partners more than threa 
years after termination of partnership—Validity~ 
Limitation Act (IX of 1908), Sch. I, Art. 106, effect 
of. 
Toners was a partnership between the plaintiffs 
and the defendants in a contract which ran from 
September, 1919, to March, 1920. The accounts of 
the parties were not finally adjusted until the year 
1924, and at that date a settlement was arrived at 
between all the partners. The plaintifis sued 
jn 1927, for the amount due under the settle- 
ment. It was contended that inasmuch as 
this settlement was arrived at more “than 
three years from what is said to be a dissolution of 
the partnership, namely, the determination of the 
joint adventure, there was no consideration for 


it: 
Held, that the fact that the partners -could only 
have asked foran account under Art. 106 within 


three years of March, 1920, has no bearing at 
all upon the question when in fact they have 
come together and have agreed to an account be- 


tween themselves, and have made mutual promises 
to abide by such settlement. There is ample con- 
sideration in such a case for the promise given by 
each partner in the mutual promises made by the 
other partners. [p. 550, col. 2.] 

Messrs. W, Wallach and L. DeGruyther, 
K. C., forthe Appellant. 

Mr. J. M. Parikh, for the Respondents. 


Lord Atkin.—These are two appeals 
froma judgment and two decraes of the 
Oour; of Judicial Commissioner of the 
North-West Frontier Province, in which 
the plaintiffs were Faizullah Khan in the 
firat suit aad Mauladad Khan, sines 
deceased, in the second suit, wo. wera 
suing tə recover their sharas on a settle- 
ment of cartain partnership transactions 
batween them ani the respectiva defend- 
ants. It appears that ths plaintiffs had 
been partners in a contract for supply and 
transport, which had bean obiained from 
the Commissariat Department, and which 
rau from Sapsembsr, 1919, to Marc), 1920. 
There was a sesond contract obtained 
afterwards in continuation of the first, but 
with thet their Lordships are not concerned 
in these two suits. . The accounts of the 
parties were no: finally adjusted uatil the 
year 1924, and at that date it is alleged by 
each of tne plaintiffs that a se‘tlement was 
arrived at between all tha partners under 
which each plaintif became entitled to the 
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amount of money for which he is suing, 
and an account is produced which is in the 
handwriting cf the principal defendant, 
Rochi Ram, who is the appellant here, and 
who appears to have been the manager of 
the particular business for the partners, in 
which a statement is drawn up of the 
amount due standing to the credit of the 
partners, and the shares of the respective 
partners are shown undera heading “To 
be distributed,” the shares being the shares 
for which the two plaintiffs cue. This 
settlement is said to have been arrived at 
towards the end of 1974, and the suits 
were brought in 1927,s0 that no question 
of limitation could possibly arise in respect 
of theamount due under the settlement. 
There are two defences: One is that no 
settlement was in fact arrived at, but 
there was a draft settlement that was 
never signed by the parties and was not 
intended tobe a final arrangement bet- 
ween them, Upon that matter, both the 
trial Judge and the Judicial Commissioner 
have found thatin fact a fine] settlement 
was arrived at. Thera seems to have been 
ample evidence upon which they could so 
find, and these are concurrent findings of 
fact with which the Board would not inter. 
fere except on very special grounde, Their 
Lordships see no reason at all for dissent- 
ing from this view, wlLich is the view in 
tact taken by the two Ocurts and, therefore, 
it must be teken that there wasat the end 
of 1:24 a final settlement of the partnership 
accounts under which the respective plaint- 
‘iffs would have become entitled to the sums 
fox which they respectively sued. 

The only other point that was reised was 
that there was no consideration for sucha 
settlement because it is said that Art. 106 
of the Limitation Act provides a period of 
limitation for suits ior sn account and 
share of profits ofa dissolved partnership, 
the period of limitaticn being three sears, 
and that the time from which the period 
begins to run is tke date of the dissclution, 
and inasmuch as thissettlement was arriv- 
ed at more than turee years from what is 
said to be adissoluticn of the pertnership, 
namely; the. determination of the joint 
adventure, it is said that the partners had 
only agreed to settlesomething which they 
‘were not bound to account fcr, In {fact tbis 
seems to be due toa misapprehension of the 
‘law in respect of consideration. l: may be 
‘true, ana their Lordrbips say nothing on 
that point one way or the ctber, that cne 
‘partnercculd only bave asked for en 
account under Art, 106 within ibree years 
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of March, 1920, but ‘that has no bearing at 
allupon the question when in fact they 
have come together and have agreed to an 
account between themselves, and have made 
mutual promires to abide by such settle- 
meat. Thereis ample consideration in such 
a case for the promise given by each partner 
in the mutual promises made by the other 
partners and the fact, if it bea fact, that 
they could not have sued originally for an 
account, seems to have nothing to do with 
the situation which srises when they do 
meet together and agree that an account 
shall be taken and make mutual promises 
upon that footing. 

The Oourt of the Judicial Commissioner, 
in their Lordships’ opinion, was quite 
correct in coming to the conclusion that in 
this cage there was consideration for the 
contract, and in the result, therefore, it 
follows that tbe judgments below were 
right, and that these appeals must be dis- 
missed with costs, and their Lordships will 
humbly advise His Majesty accordingly. 

A. Order accordingly. 


Solicitors forthe Appellants:—Messrs. 
Hy, 8. L. Polak & Co. 

Solicitors for the Respondents:—Mesers, 
Stanley Johnson & Allen. 


PRIVY COUNCIL. 
Appeal írom the Rapgcon High Oourt. 
January 20, 1933, 
Logn Tomiin, Losp THANKERTON 4ND 
Sir Gro ae LOWNDES, | 
MAUNG MAUNG QYI AND ANOTHER— 
AFPELLANTS 
versus | 
MA NYI MA GY{J AND ancTaBR— 
RE PONDENTS., 

Deeds-—Interpretation—-Partition deed—-Clause that 
parties shall not claim that anything is left in respect 
of partitioned properties—Suit for partition of 
properties left out—Maintainability. 

Where a deed of partition between a brother 
and sister contained a clause to the following 
effect :—“the said brother and sister agree and 
promise that after they have thus partitioned 
and taken (the properties) neither of them 
shall at any time say that he or she has still 
a right to claim, tbat he or she still wants to claim, 
and that there issomething yet left to be got or 
recovered in respect of the properties which have 
been partitioned and taken” and the sister subse- 
quently filed a suit for a certain property which had 
been left out: 
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Held, that on a true construction of the clause the 
parties had not precluded themselves from making 
any claim in respect of properties which had not 
been partitioned and taken. . 


Messrs. L. De Gruyther, K. C. and A. 
Pennell, for the Appellants. 
Dr. C. J. Colombus, for the Respondents. 


: Judgment.—This is an appeal from a 
judgment and decree of the High Court 
- of Judicature at Rangoon, which affirmed 
-the judgment and decree of the District 
Court of Myaungmya. The action is one 
by ‘a sister and her husband against 
her brother and his. wife in relation to 
property which the sister alleges formed 
part of their mother's estate, and is 
therefore divisible between her brother 
and herself, they being the only two 
children of their mother. 

The matter arises in this way. In the 
lifetime of the mother a site for a mill 
was obtained by exchanging certain prop- 
erty of the mother for the site required 
forthe mill, On that site there were built 
a mill and other buildings, which have 
been since their construction in the pos- 
session of the brother. The property itself 
has always: been recorded in the brother's 
name. The sister, who was married during 
the mother’s lifetime, lived with her 
husband with the mother. The mother 
died in September, 1925. Thereafter the 
sister and her husband were in possession 
of all the property of the mother, with the 
exception of the property claimed in this 
action, which was in the brother's posses- 
sion and consisted of the mil), another 
small hcliing of land, some motor and 
other boats, and the sale proceeds of some 
paddy. lt also appears that the son was 
in possession of another 100 acree, which 
he alleged had been given to him by the 
mother. The son also claimed that there 
were certain moneys of kis deposited with 
the mother at the time of her death. 
Disputes arose after the death ‘of the 
mother between the brother and sister in 
relation to the mother’s estate, the brother 
asserting that the site of the mill and 
other property claimed in the action were 
his property and not part of the mother’s 
estate at all, and aeserting also that the 
100 acres to which reference hes been 
made was not part of the mother’s 
estate. $ 
On the 3let December, 1926, a. parti- 
tion deed was executed between the 
brother and eister, and the point which 


their Lordships now have to deter: 
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mine depends on the . construction: o 
that deed. But before that deed is-read 
it will be well to state what the course of 
events was. When the deed had been 
executed the sister paid Rs, 50,000 to the 
brother in respect of the money deposited 
by him with the mother. The partition 
deed itself did not purport to deal 
specifically with the mill or other property 
claimed in the action. It is said thatit 


-does deal with the 109 acres, but there 


seems some difficulty.in identifying those 


-100 acres. 


Some two years after the partition deed 
was executed, namely, on the 17th August, 
1928, the sister and her husband launched 
the action out of which this appeal arises, 


claiming one-half of the mill and other 


property not included in the partition 
deed. The Judge of first instance held that 
upon the facts the mill and such other 
property formed part of the estate of the 
mother, and that on the construction of the 
partition deed there had been no settlement 
of the dispute in reference to the mill 
and such other property, so that it was 
still open to the sister to claim her moiety 
of them. 

-~ The Higa Court on appeal affirmed the 
District Judge in regard to the: facts, 
holding that prior to the partition the mill 
aud such other property were part of the 
estate of the mother. Ia that respect 
there are therefore concurrent findings. 
The High Ocurt also affirmed the Districé 
Judge upon the construction of the parti- 
tion deed, holding that the -deed did not 
in any way affect the position as regards 
the mill and other property which were 
outside the matter altogether, and that the 
rights of the parties in that respect were 
unaltered by it. 

. Against that decision the son appesled to 
His Majesty in Council. Recognising that, 
having regard to the concurrent findings 
itis not practicable for him to question, 
that the mill and other property were prima 
facie the property of the mother, he is 
here only able to contend that upon the 
true construction of the partition deed the 
mill and other property were in effect, as 
part of the terms of compromise, to be 
treated as not part of the mother’s estate 
and as belonging to himself. That is the ' 
substances of his ples. 

Now, bearing thet in miad, it is neces: 
sary to turn to the document itself, which 
is fcund st page 84 of the record, It 
that the brother and 
sister “make partition of properties with. 
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| consént and take as follows.” It then 
recités the deaths-of.the father and mother 
and that only the brother and sister are 
‘left surviving them, and that they, brother 
‘and ‘sister, do thereby divide and take 
the properties mentioned therein below 
‘with satisfaction snd mutual consent. 
‘Thereafter it proceeds ia the following 
“terms :— : 

“The said brother and sister agree and promise 
that after they have thus partitioned and taken 
(the properties) neither of them shall at any time 
‘pay that he or she has still a right to claim, that 
he or she still wants to claim, and that there is 
‘something yet left to be got or recovered in respect 
of the properties which have been partitioned and 
taken. Accordingly in confirmation of the partition 
and ‘acceptance this deed is signed and registered.” 


The pieces of land which ara to belong 
in séveralty to the brother and sister- 
respectively are then set out, and certain 
debts aré allotted to one or other of the 
‘brother and sister, and then certain further 
lands are stated to belong to both of them 
jointly. The concluding words of the 
document provide that certain timber in 
the mill compound, and certain props in 
the village, shall jointly belong to the 
brother and sister. That ‘is the only 
reference in the document to the mill. 

Now it has been said by Ocunsel on 
behalf of the brother that on the true 
construction of the passage which hes 
been read the parties have’ agreed that 
the mother’s estate shall be treated as 
consisting only of those properties which 
are mentioned in the partition deed, and 
that everything else is to be left out and 
to remain with those who have posses- 
sion of it. That is the substance of the 
argument, i 
_ Their Lordships think it is enough to 
say that it is impossible upon the language 
employed to reach any such conclusion. 
In the fret place, the parties agreed to 
divide ‘and take the properties mentioned 
below in the deed, and only the proper- 
ties ko mentioned. No mention is made 
of ‘the mill and other disputed property, 
as to whether they are or are not to be 
treated as part of the mother’s estate, and 
the obligation which they impose on them- 
selvés not to make any further claim is 
strictly limited to “something yet left to 
be got or recovered in respect of the 
properties which have been partitioned 
and taken”. Jn the face of that language 
it is impossible to say .that they have 
precluded themselves from making sny 
Glaim in respect of properties which have 
not been partitioned and taken. It may 
be ‘that, if certain of those words had 
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been left out, an argument of, more 
strength could have been advanced; but 
it is unnecessary to consider anything 
except the actual worde, and on those 
there can only be one conclusion—that the 
courts below were right. l 

In the circumstances, therefore, their 
Lordships will humbly advise His Majesty 
that the appeal should be dismissed. It will 
be dismissed with costs. 

A. Appeal dismisred, 

Solicitors for the Appellants.—Mr. J. E. 
Lambert, i l 

Solicitors for the Respondents, — Messrs. 
Hy, S. L. Polak & Co. | 


namamu, 


PRIVY COUNCIL. 
Appeal from the Madras High Court, 
February 2, 1933. 
Lorn ToMLIN Lorp THANKERTON 
AND Sir Georer LOWNDE3, 
GUMMIDELLI ANANTAPAD. 
MANABHASWAMI—APPELLANT 
VETSUS 
Tue OFFIOIAL REOEIVER or 
SHOUNDERABAD AND 0THERS— 
Rp PONDENTA, 

Insolvency—Foreign adjudication orders, effect of 
-—Attachment of debtor's properties in British India, 
before foreign adjudication order—Attaching credi- 
tor’s right to proceed with execution—Secundrabad 
Court, whether foreign court—Attachment, whether 
creates lien. 

The British Cantonment in Secunderabad still 
remains part of Hyderabad State and the property 
of the Nizam and the administration of justice ac- 
cording to British enactments by the District Oourt 
established there doesnot render the orders of that 
court anything but the orders of a foreign court in 
relation tothe Gourtsof British India. Hossain 
ate a v. Abid Ali Mirza (1), followed. [p. 553, 
col. 2, 

An adjudication order by a foreign court will not 
be allowed to interfere with any process at the in- 
stance of a creditor already pending, even though 
such process is incomplete, provided that at that 
date the bankrupt’s freedom of disposal , was so 
affected by the process that he could not have 
assigned the subject-matter of the process to ‘the 
Receiver. Therefore, where a creditor has attached 
the debtor's properties, a foreign adjudication order 
passed at a subsequent date cannot prejudice the 
attaching creditor's rights: [p. 554 col. 1.) 

The analogy of a British Indian adjudication 
order is not applicable to a foreign adjudication 
order, for a British Indian order operates vi statuti, 
but the foreign adjudication order does not operate 
in British India vi statuti, but only under the rule 
of private international law. Galbraith v, 
Grimshaw (2), Goetze v. Aders (3) and Hunter & Co. 
v. Palmer (4), referred to, Kristnasawmy Mudaliar 
v. Official Assignee of Madras (5) and Frederick 
Peacock v. Madan Gopal (8), doubted, Raghunath Das 
v. Sundar Das ‘Khetri (9), explained. [p. 554, col, 
2; p. 555, col. 14] 

it is settled that no adjudication order is recognis- 
ed as having the effect of vesting in the ‘Receiver 


= 
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any immovables ih another country. [p. 554, col, 1) 
Appeal from the judgment ot Ourgenven 
.& Bhashyan Ayyangar, JJ , dated the 2nd 


- October, 1930, and reported as 132 Ind. Oas. 
297, i 


_, Messre, W. H. Upjohn and S. Hyam, for 


the. Appellant, 


Mr. Narasimham, for the Respondent, 

Lord Thankerton.—This is an 
appeal from a decree of the High Court of 
Judicature at-Madras dated the rnd 
October 1'30*, which set aside a judgment 
and order dated the 23rd April 1929, made 
by ‘the same Oourt in its O;igioal Oivil 
Jurisdiction. 
“The appellant is in right of a money 
decree for.Rs, 53,230 9-0 dated the 15th 
June 1926, made in the Bombay High 
Court in favour of the appellant's father 
against three persons, who may be con- 
veniently referred to as the judgment- 
debtore, At that time the judgment- 
debtors were the plaintiffs in a suit then 
pending in the Madras High Ooovrt for 
partition of certain joint family property 
between the plaintiffs’ and the defendants’ 
branches of the family. The Madras 
partition suit had been instituted in 1922 
and on the 5th December 1922 a preliminary 
decree by consent had been made, declaring 
inter alia certain properties and buainezs 
assets involved in the euit to bə tha 
exclusive properties of the plaintiffs’ branch 
and directing certain interim payments of 
money to be made by the defendants to the 
plaintiffs. The decree further directedcertain 
arbitrators to take the joint family account 
and to partition the joint family property 
between the two branches of the family 
in two equal shares. The arbitrators failed 
to come to any final decision and the matter 
was referred to the Official Referee of the 
Court by conssnt, 

‘On the 20th December 1926, the 
preliminary decree in the Madras suit was 
attached in the Madras High Court by 
the present appellant's father, in execution 
of the decree in tho Bombay suit, the 
execution procesdings having been trans- 
ferred from the Bombay High Oourt to 
the Madras High Oourt, 

In September 1928, the defendants in 
the Madres suit applied fora final decree 
in terms of & compromise entered into 
between them’ and the plaintiffs on the 
Sth’ August, 1928, and, on the 21st Septem- 
ber 1928, the; High Court of Madras 
parsed an order for a final decree in the 
partition suit in terms of the compromise 
but upon certain conditione, one of which 

*Reportéd as 132 Ind, Oas, 297. — Rd] es 
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was that the defendants should first pay 
into Oourt the amount of money due to 
the present appellant under the Bombay 
decree in respect of which the attachment 
had been made. That order has not been 
carried out and, in fact, is now under appeal 
in the Madras High Oourt. 

On the 15th Ssptember 1928, an order 
was made by the District Oourt at 
Secunderabad, on a creditors’ petition, 
adjudgivg as insolvents two of the plaintiffs 
in the Madras partition suit, who are also 
the judgment-debtors (the third plaintiff 
having died leaving his widow as bis legal 
‘epregentative). The Official Receiver of 
Secunderabad, who is trustee in the bank- 
ruptcy, is a respondent in the present appeal, 

On the 4th March 1929, the appellant's 
father took out a Judge's summons in the 
High Oourt of Madras and started the 
present proceedings against the parties to 
the Madras partition suit, for leave to 
execute the decree attached by him. The 
proceedings were opposed by the defendants 
in the partition suit and by the Official 
Receiver of Secunderabad, who was then 
made party plaintiff to the partition suit 
in substitution of the insolvente, the two 
surviving plaintiffs in that suit, and who 
is the active respondent in the present appeal, 

It is firet necessary to consider whether, 
in the Madras Qourt, the adjudication 
order is to be regarded as the orderofa 
foreign Oourt, Both the Oourts below 
have held that itis to beso regarded and 
their Lordships agree with that conclusion. 
It is not suggested that the position of 
Secunderabad has altered from that stated 
by the Foreign Office to the Oourt, and 
referred to in the judgment, in Hossain 
Ali Mirza v. Abid Ali Mirza (1). That 
reply makes clear that the British Canton- 
ment in Secunderabad still remains part 
of Hyderabad State and the property of 
the Nizim. The administration of justice 
according to British eaactments by the 
District Court established there does not 
render the orders of that Oourt anything 
but the orders of a foreign Court in 
relation to the Courts of British India, 

There remains the question of what 
effect is to be given by the Madras Courts 
to the adjudication order of a foreign 
Court in competition with the prior attach- 
ment of adecree in the Madras Oourt. 

The learned Trial Jadge held, under the 
principles laid down in Galbraith v, Grim» 
shaw (2) that the present respondent 

(1) 21 O 177 at p. 179. 


(2) (1910) A. 0.508; 79 L. J. K. B, 1011; 103 L. T. 
294; 17 Manson 183; 54 S, J, 634, 
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“could only take subject to the present 
appellanv’s. rights of attachment, and made 
an order continuing ths attachment until the 
further orders of the Court, and giving the 
appellant leave to executs the preliminary 
decree in the partition suit. The Appel- 
lata Court set aside that order and dis- 
missed the present appellant's application, 
in substance on the ground that an st- 
tachment under the Oivil Procedure Oode 
is purely prohibitory and does not opsrate 
to create any title, lien or security in 
favour of the attaching creditor which, 
according to British Indian law, could 
prevail over the Receiver in insolvency, 
and that it made no difference that the 
adjudication order was made by a foreign 
Court, 

Their Lordships do not agree with the 
reasoning or conclusion of the Appellate 
Gourt. The question is one of comity 
between States and not one of the munici- 
pal bankruptcy codes of either country. 
Ths rule of private international law is 
clearly laid down in Galbraith v. Grim- 
shaw (2) as regards movable estate, for it 
is settled that no adjudication order is 
recognised as having the effect of vesting 
in the Receiver apy immovables in another 
country, 

The reason for the rule is stated in the 
speech of L:rd Danedin in Galbraith's 
cass (2) (a; p. 5:5*):—‘‘Now so far as the 
general principle is concerned it is 
quite consistent with the comity of nations 
that it should be a rule of international 
law that ifthe court finds that there is 
already pending a process of universal 
distribution of a bankrupt's effects it should 
not allow steps to be taken in its territory 
which would interfere with that process of 
universal distribution; and that I take to 
be the doctrine at the bottom of the cases 
of which Goetzev. Hders (3) is only one ex- 
ample.” This means that, siter tbe date 
of the foreign adjudication order, it will 
be recognised as effective, but it is equally 
clear irom the opinions expressed in 
Galbraith's case (2) that it will not be allow- 
ed to interfere with any proces3 at the 
instance of a creditor already pending, 
even though such process is incomplete, 
provided that at that date the bankrupt’s 
freedom of disposal was so affected by the 
process that he could not have assigned 
the subject-matter of the process to the 
Receiver. As Lord Macneghten says (at p. 
512)*, “The Scottish Oourt (the foreign 

(3) (1874) 2 R. 150. 

*Pages of (1910) A. O.—|Hd.] 
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Court) can only claim the free assets of the 
bankrupt, It has no right to interfere 
with any process of en English Court 
pending at the time of the Scotch sequestra- 
tion. It must take the assets of the 
bankrupt such as they were at that date 
and with all the liabilities to which they 
were then subject. The debt attached by 
the order nist was at the date of the 
sequestration earmarked for the purpose 
of answering a particular claim—a claim 
which in due course would’ have ripened 
into a right. With this inchoate right the 
Scottish Court had no power to interfere, 
nor has it even purported to do so.” In 
an earlier passage Lord Macnaghten had 
said, “A creditor of the bankrapt having 
duly obtained an attachment in England 
before the date of the sequestration cannot, 
I think, be deprived of the fruits of his 
diligence.” 

In the present case, at the date when 
the foreign adjudication order was made, 
the appellant was entitled to the benefit 
of his prior attachment of the decree in 
the Madras partition suit. The decree 
was thereby earmarked for the purpose 
of answering the Bombay money decree, 
and that inchoate right would have riped 
into execution and sale; it is no matter 
that under s. 73 of the Oivil Proce- 
dure Code the appellant would have io 
share the proceeds of sale with other decre:- 
holders; it would still bea valuable right. 
The Scottish case of Hunter & Co. v. Palmer 
(4)in which an arresiment in Scotland 
was preferred toa posterior English com- 
mission of bankruptcy, is very similar to 
the present case. Arrestment is only 
inchoate diligencs ; to complete the transfer 
and make the arrester’s right real a decree 
of furthcoming must be subsequently 
obtained, which adjudges the fund arrest- 
edtothe arrester. No decree of furthcom- 
ing had been obtained in Hunter's case (4), 

It is irrelevant to consider what effect 
a British Indian adjudication order would 
have had on the appelisnt’s prior attach- 
ment. The question is what the pending 
process of attachment would have ripened 
into, if uninterrupted. Equally, it is ir- 
relevant to point out that a British Indian 
adjudication order would not be affected 
by the prohibitory provisions of 6, 64 of tha 
Oode, as itis nota private transfer ; such 
an order operates vi statuti, bub the foreign. 
adjudication order does not operate in 
British India vi statuti, but only under 


(4) (1825) 2 Shaw 402, 
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the rule of private international law. In 
Galbraith's (2) case, Lord Loreburn states the 
test as follows :—“īn each case the ques- 
tion will be whether the bankrupt could 
have sesigned to the trustee, at the date 
when the trustee's title accrued, the debt 
or assets in question situated in England. If 
any part of that which the bankrupt could 
have then assigned is situated in England, 
then the trustee may have it; but he 
could not have it unless the bankrupt 
could himself have assigned it.” It is clear 
in the present case that, by reason of 
s. 64, the bankrupts could not have assign- 
ed their right in the decree which had 
been attached. This test renders it irrelevant 
to consides whether the attachment creat- 
ed a lien or charge or conferred title, 
and the cases relating to British Indian 
bankruptcies relied on by the learned 
Judges of the Appellate Oourt have no bear- 


ing on the present question. In}Kristnasawmy - 


Mudaliar v. Official Assignee of Madras (5) 
the Oourt appears to have ignored the 
opinion expressed by this Board in Suraj 
Bunsi Koer v. Sheo Proshad Singh (7) which 
was cited to them, and to have taken a 
dictum in the judgment of this Board in 
Motilal v. Karrab ul Din (6) from its context 
and used it fora purpose which it did not 
bavein view. In Frederick Peacock v. 
Madan Gopal (8) the case of Suraj Bunsi 
Koer v. Sheo Proshad Singh (6) 
was not referred to, and the dictum 
from Motilal's case (7) was similarly employ- 
ed. Their Lordships desire to reserve their 
opinion as to the soundness of the Madras 
and Oalcutta decisions. The decision of this 
Board in Raghunath Das v. Sundar Das 
Khetri (9) was also referred to, bus that 
decision proceeded on an admission by 
Oounsel, the point wasnot argued andthe 
caseof Suraj Bunsi Koer v. Sheo Proshad 
Singh (6) was not referred to. 


Accordingly, their Lordships are of 
opinion that the decision of the trial 
Judge was right,and they will humbly 


‘advise His Majesty that the appeal should 


be allowed, that the decree of the Appel- 
late Oourt dated the 2ad October, 1930, 


(5) 26 M 681. 
(6) 6 I. A. 88;5 0.148; 4 O. L. R. 


: 226; 4 Sar. 1; 
3 Suther 539;2 Shome L.R. £42. 


(7) 24 I A.170 at p.175; 250. 179; 10 W. N 
639; 7 Sar. 222 (P.O). ; 

(8) 29 O. 428; 6 O. W. N. 577. 

(9) 24 Ind. Cas 304; 41 1. A. 251; 4? O. 72; 180. 
W. N. 1058; 1 L. W. 567; 27 M. L. J. 150; 16 M. L.T. 
353; (1914) M. W. N. 747; 16 Bom L R. €14; 20 Q. L. 


J. 555; 13 A. L, J. 154 (P. 0). i 
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should be reversed and that order of 
the triel Judge, dated the 23rd April 1929, 
should be restored. The appellant will 
have the costs of this appeal and his 
costs in the appeal before the Appellate 
Oourt. i 

A. Appealallowed, 
Solicitors for the Appellant.— 
Barrow Rogers & Nevill, E AEE RR 

Solicitors for the 


Respondents.—Mr, 
Harold Shepherd. PARET ae 





COCHIN CHIEF COURT. 
Appeal Suit No. 46 of 1106 
Vriechigom 9, 1108, 
Oorresponding to November 24, 1932, 
NARAYANA AYYaR, O. J., N. R Sanasga- 
NAMA AYYAR AND V. D. Ousapu, JJ, 
MANAGING PROPRIETOR or THE 
MALABAR TILE WORKS, Mr. P. K 
NAIR—PuiIntirF—APPELLANT 
versus 
A. M.A. ARUNAOHALAM OHEITIAR 
MURUGAPPA OHElTIAR—Darenpant— 
Res Ponpant, 


Trade Mark—Infringement—Passin 
Distinctive Mark—Innocent user—A.ctual pe ian 
Publici Juris—Test of—Jurisdiction of courts— 


Foreigner, if entitled to  relief—Damages—. 1 
damages if to be proved—I jensen granting E 
The plaintiff started a tile factory in British 
Malabar in 1920 choosing as his trade mark the 
figure of a crown which was impressed on one side 
of the tileand the name of the factory and other 
particulars were impressed on the reverse side 
and he registered the mark as required by law. The 
defendant who is also a manufacturer of tiles in the 
Cochin State from about the middle of 1993 began te 
use a crown mark which closely resembled fie mark 
of the plaintif and exported the tiles to districts 
wherethe plaintif had a large business thereb 
coming into competition with the plaintiffs' trado. 
The plaintiff's alleging that he came to know of this 
only in 1925 instituted a suit to restrain the defend- 
ant byan injunction from using the crown mark on 
his tiles and thus trying to passoff his goods as 
the plaintiff's goods, and also claimed damages : 
Held, (4) although the crown is a well known thin 
when it is used as a trade mark by a Dartiodios 
maker for a particular article, it gives him such A 
right in it that another person cannot adopt the Same 
device, thereby becoming distinctive. The defendant 
had noright to put the same mark to the tiles of his 
manufastures ata time when the tiles of the plaintiff 
to which the crown was affixed were in the mak ti 
as a vendible article; |p. 557, col, 1.] 3 


(iz) it is not necessary that the mark 
been used for any definite or n e T 
time. The plaintiffs intention to continue the a k 
by itself conferred a right in him to that mark and if 
is sufficient if the article with the mark has actually 
become a vendible article in the market with intent 
on the .part of the proprietor to continue it 
pidakan and sale; IP. €58, col. 1.1 8 
(iit) if the public have come to associ 
mark with the goods of the plaintiff ean oon 


use it first and as denoting the article he ig manu- 
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facturing and selling andif another person uses the 
same mark in the manufacture and sale of the same 
article it seems to follow that he is acting in vio- 
lation of the law that no one in selling his goods shall 
make such representation as will enable him to pass 
them offas the goods of another so as to get the 
benefit of that other's reputation; [ibid.] 

(iv) in the case ofa common article it behoves-the 
manufacturers in putting their products on the market 
to be careful to avoid adopting any factors or elements 
which may be likely to confuse their article ,with the 
almost similar article put on the market by another 
manufacturer. Cordes v. Addis (1) applied; [p. 558, col, 
2 
la if an article has acquired a distinctive meaning 
in the trade connecting it with a particular person’s 
manufacture, and another so makes up his goods as 
to lead purchasers to believe, or to create a probability 
of their believing, that they are buying the goods of 
the former, when in fact they are buying the 
goods of the latter (though there is no intention to 
deceive and no special damage proved), a Oourt 
will grant relief by way of injunction, The 
fraudulent intention is essential in the first case; it is 
unnecessary in the second; [p. 559, col.2.] 

(vi) the plaintiff's business though not started in 

Cochin has a remedy by suit in Cochin. [p. 560, col, 
1. 
a the real test to find publici jurisis whether 
the use of it by other persons is still calculated to 
deceive the public, not the longduration of fraudu- 
lent user; [p. 560, col. 2.] 

(viii) special damages need not be proved and 
it is sufficient to show that the plaintiff's rights have 
been invaded, in which case damages must be 
awarded; [ibid.] ; 

(ix) the plaintiff was entitled to the injunction 
prayed for, [p. 561, col. 1.] 


Appeal against the decree of the Ad- 
ditional District Judge, Anjikaimal, in 
O.S. No. 27 of 1102, dated the lst Novem- 
ber, 1930, 


This appeal coming on for final hearing 
on November 4, 1932 and having stood over 
for consideration till this day the court 
delivered ths following judgment, 

Meaare. T. S. Narayana Ayyar and T. S. 
Venkitachala Ayyar, for the Appellant. 

Mr. A, Sankara Menon,for the Respondent. 


Narayana Ayyar, C. J.—This is a 
passing off action and was brought by the 
plaintiff whois the appellant before us. 
He started a tile factory at Feroke in 
British Malabar known as ‘The Malabar 
Tile Works’. He ‘started the factory in 
1920 and chose as his trade mark the 
figure ofa crown which was impressed 
on one side of the tile and the name of 
the factory and other particulars were 
impressed on the reverse side in English. 
He registered the mark io the Ohamber 
of Commerce Madras, in September, 1920, 
itsslf. Eversince that time he has been 
using the mark toindicate his manufacture 
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and -he had considerable export trade in 
the eastern districts, the Tamil Nadu, such 
as Ooimbatore, Salem, Trichinopoly, Madura 
etc. He had established agencies in those 
districtaand he had a local agency at 
Oslicut (Malabar) which supplied to those 
outside the agency tracts also. 

The defendant is also amanufacturer of 
tiles. The factory he runs is situate in 
Puducad, Oochin State. The factory origin- 
ally belonged to a Nambudiripad and 
was known asthe ‘O.P.N Tile Works’. 
No mark was put on the tiles of Nambudi- 
ripad’s manufacture. Nambudiripad sold 
his rights to the defendant in 1922. The 
defendant changed the designation of the 
factory into ‘Sivakami Tile Factiry’. Even 
after the defendant's purchase, for a time, 
no mark was used by the defendant on 
the tiles of his manufacture. He began 
to impress onhis tiles a queen mark fora 
pericd of about anyear. This went on 
till about the middle of 1923 when there 
waga change. The defendant began to 
use acrown mark which closely resembles 
the mark of the plaintif. The defendant 
aleo exported his tiles to the eastern dis- 
tricts and thus the business of the plaint- 
iff and the defendant came into competi- 
tion. 

The plaintiff says that he became aware 
of the fact only in 1925 and he soon served 
notices onthe defendant and others in 
the Oochin State who had pirated his 
mark, Ramachandra Industrials at Ollur 
was a powerful enemy. The plaintiff 
directed his attention first towards them 
and after some correspondence, commenc- 
ed an action against them. But the matter 
was soon compromised and this action was 
commenced by the plaintiff to restrain the 
defendant by an injunction from using 
the crown mark on his tiles and thus 
trying to pass off his goods as the plaintift’s 
gcods. He also claimed damages. 

The defendant has saveral answers to the 
plainotiff'a claim. First of all according 
to him crown is not a distinctive mark and 
can be used by any one; 

(2) as a matter of fact the crown mark has 
not been so associated with the plaintifi’s 
maxufacture asto make the user of it 
amount to a representation that his tiles 
with a crown mark wera those of the 
plaintiff; 

(3) he innocently used the mark and sold 
his goods undesignedly; 

(+) he has never passed his tiles as 
panan tiles and nobody has been deceiv- 
ed;° 


> 
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(5) the plaintiff never imported his tiles 
to Oochin, nor established a reputation here 

(6) that the mark has by this time become 
publici juris and the relief by way of in. 
junction cannot be granted; 

(7) that the Oochin Courtshave no juris- 
diction to grant any such relief or even to 
try the suit itself, 

zor (8) at any rate the relief claimed is 
too broad to be granted. 

A crown is no doubt a well known thing. 
But itis not an adjective describing the 
quality ofa manufactured article. It is 
not descriptive. When it has been used es 
a trade mark by a particular maker 
for a particular article, it gives him 
such aright in it that enother person 
cannot adopt ths same device. In 
short it becomes distinctive. The tiles cf 
the plaintiff to which the crowo was affixed 
were in themarket as a vendible article 
at the time when the defendant elso put on 
the mark to the tiles of his manufacture. 
This the defendant had no right to do. 
The contention of the defendant on thia 
head cannot therefore stand, 

Then the question is whether the plaintiff 
has succeeded in establishing that the 
crown mark was associated with the goods 
of his manufacture. Thisis a question of 
fact and depends upon the evidence adduc- 
ed in the care. It does not appear from the 
eivdence that at the time when the plaintiff 
began to use the crown mark any other 
maaufacturer of tiles was in the market 
with that mark affixed to his goods. So 
we take it that the mark has been applied 
first by the plaintiff and he has not copied 
any other person’s mark. “It is true”, 
saysthe learned Judge of the court below, 
“that all the plaintiff's witnesses speak to 
thefact that the tiles of the plaintiff were 
known as the crown mark tiles and the 
tiles have acquired a reputation ag crown 
mark tiles and that people have associated 
the crown mark tiles with the tiles of the 
plaintiff's make”. But the lower Oourt 
winds up its discussion on this part of the 
case by saying, “that tiles are not of every 
day use. Populsiity for tiles ofa particu. 
lar make cannot be obtained all on ‘a 
sudden. If tiles with crown mark kad 
come into the market soon after the plaint- 
iff’s tiles it cannot be said that the plaintiff 
has acquired any reputation or any right 
to its exclusive use”. These truisms are 
not pertinent to the enquiry and should aot 
affect the consideration of the main ques- 
tion. The lower Cour: seems to have been 
influenced by twoor threé factor in arziy- 


~ hies candid 


ing at the conclusion it did. One ig that 
there is no reliable documentary evidence 
to mako out the case and the other that 
tiles are known, as defence witnesses say, or 
should be known by the names of their 
manufacturers or of the places of manu: 
facture and prics of the tiles would rule 
the market, not their marks, Again, we 
have to observe that these considerations 
are no considerations if they be 
true at all. It is not correct to say 
that there is no reliable documentary 
evidence. J and K are two letters which do 
contain statements to the effect that the 
plaintifi’s tilesare known as crown mark 
tiles and they have acquired a reputation. 
The lower Ocurt does not act upon them 
as the postal covers which contained them 
are not produced and auch letters could 
be brought into existence at any time. 
The letters read naturally and have a 
genuine look; at any rate, there is nothing 
suspicious about them They are duly 
proved. Again theydo not stand alone. 
AF isa letter sent from the Ramachandra 
Industrials (D, W. No. 4) on the eve of the 
contemplated suit against them. It contains 
pregnant proof of the popularity of the 
crown mark, At the negotiation stage prior 
to the action against them the Ramachandra 
Industrials had discontinued the use of the 
crown mark on their tiles as a term of the 
truce, They say in Ex. AF, “Almost all our 
rival factories in these and other places are 
using crown mark and we are losing several 
orders and some of our customers and we 
shall have to resume the use of the crown 
mark which we are entitled to use to our 
advantage.” These documents do eloquent- 
ly support the oral evidence adduced by the 
plaintif in the case. Even some of the 
defence witnessss notably D, W. No. 1 throw 
some light on the matter though they are 
very reluctant to expressly admit. The 
other statement that tiles are known either 
by the names of their manufacturers or the 
places of manufacture is too good to be 
accepted. To <llustrate, there are several 
companies at Puducad. Puducad _ tiles 
cannot possibly mean defendant's tiles, as 
one of the defenze witnesses wants to have 
it: D. W No J, Again D. W, No. 
4 a merchant of Salem who does 
not know English had no difficulty in easily 
identifying various tiles aa belonging to 
particular manufacturers when he was 
shown the side containing the marks but 
when questioned as to whether he would 
identify them by looking at the other side, 
answer was ‘I will try,” 
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Oheapness or difference in price is also no 
argument for the purpose of determining 
reputation. AF will bes complete answer 
even to this, If people want a particular 
mark that necessarily means that that mark 
has obtained a good reputation and is in 
such demand. The lower Court thinks that 
the titles of the plaintiff were not in the 
market for any length of time to acquire 
any reputation. This view of the lower 
Court is not sound. It is not necessary that 
the mark should have been used for any 
definite or considerable length of time. 
The plaintiff registered his mark and he 
used it as the only mark on his goods. His 
intention to continue the mark would by 
itself confer a right in him to that mark. It 
is sufficient if the article with the mark has 
actually become a vendible article in the 
market with intent on the part of the 
proprietor to continue its production and 
sale. Actual use under such circumstances 
as show an intention to adopt and use asa 
trade mark is the test rather than the 
extent or duration of the user (See the 
American Oy clopedia of Law «nd Procedure, 
Book 1z, pages 692 to 6:6). Oa the whole, 
we are inclined to think that the evidence 
on record leaves no room for doubt that ihe 
plaintiff's mark had acquired a wide reputa- 
tion in the places spoken to by the plaint- 
iff's witnesses and that it was associated 
with the tiles of his manufacture. We aleo 
think that the consumers in those 
places buy according to the mark 
and not according to the name of 
the manufacturing companies or the 
places of manufacture of the goods and 
they look to the mark tosee what they buy. 
If the public have come to sssociate the 
crown mark with the goods of the plaintiff 
who began to use it first and as denoting 
the article hé is manufecturing and selling 
and if another person uses the same mark 
in the manufacture and sale of thesame 
article,it seems to follow that he is acting in 
violation of the law that no one in selling 
his goods shall make such representation 
as Willenable him to pass them off as the 
goods of another so as to get the benefit of 
that other's reputation. 

Then the question naturally arises 
whether any deception is possible in this 
case. Tiles manufactured by all companies 
almost look alike. That cannot but be so 
locking tothe nature of the commodity. 
Plaintiff's tiles and defendant's tiles are of 
the same size. Perhaps plaintiff's tiles are 
alittle more red and more polished and 
certainly more costly. “We are dealing 
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with a.common article, a common shape that 
is open to all the world; and it behoves the- 
manufacturers in putting their products on 
the market to be careful to avoid adopting 
any factors or elements ‘which may be. 
likely to confuse their articlé with the 
almost similar article put on the market by ` 
another maxufacturer’. These weighty 
observations of Eve, J., in Cordes v. Addis 
(1) are apposite to the present case. 
Similarity of get-upis therefore more to be 
avoided in articles necessarily similar. But 
what do we find here? Plaintiff's titles and 
the defendant's tiles both bear the crown 
mark and the agents of the companies have 
little compunction tosell the one for the 
other, the goods of the defendant could 
easily be passed off as the plaintifi’s, ‘See 
what P, W. No, 1 says. “I thought of going 
in for the defendant's agency because I 
could pass oft his tiles as the plaintiff's 
tilee, because the mark is so popular”. The 
witnesses associate the crown mark tiles 
with the plaintiff's goods and eay that when 
customers demand crown mark tiles they 
mean plaintifi’s tiles. It had becoms well- 
known in some Districts as “Mudimark 
oadu”i.e., the crown mark which is the 
merk of the plaintiff. It is therefore easy to 
sell crown mark tiles in the eastern 
districts as the mark has obtained a 
popularity or reputation beyond measure 
and when titles with the crown mark are. 
sold very cheap they would sell like hot 
cakes and that is what has really happened 
in this case. Defendant's Witness No. 4 
says that his tiles are mostly exported. He 
was using, according to him, 3 marks, 
queen, crown and Rama. But what were 
the orders he was getting? Orders 
for crown marks. Orown had _ so- 
much attracted the eastern markets that 
the manufacturers here began to freely use 
the crown mark in recent years and freely 
export them. 

The next question is, can we safely say 
that the defendant also pirated the plaint- 
if’s mark ? Thelower Oourt thinks that 
there is no reliable evidence to show that 
the defendant had knowledge of the 
plaintifi’s mark before 1925. The circum- 
stances appearing in the case donot war- 
rant that conclusion. We have already, 
noticed that the defendant deliberately 
changed his queen mark into the crown. 
Was this an accident? Let us see: if, as 
the defence witnesses say, there is nothing 
ina name or a mark, tiles with any 
mark will sell as well as any other mark, 
_ (1) (1932) R, P, ©, 189, , 
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‘crown mark isa. more ‘auspicious 
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where wasthe necessity for the change ? 
An explanation’ is offered by the defend- 
ants manager (DW. No. 6) and that is the 


mark 
than. the queen mark. Is this acceptable? 


.The defendant christened his factory as 


the Sivakami Factory, with the name of 
the goddess: with whom Lord Siva fell in 
love. A queen will appeal to him more than 
a crown. He deliberately adopted the 
queen mark. Whythen did he change it? It 
is said that when he went to Madras he 
saw in the Police button the crown impress- 
ed. Howa Police button attracted him at 
this time or why he considered that the 
mark inthe Police button was more aus- 
picious thaħ the queen’s mark, it is be- 
yond us to say. The story is almost in- 
credible. Defence 6th witness, the Mana- 
er was engaged bythe defendant towards 
the close of 1922 and he went on tour to 
the eastern districts for collection purpos- 
es as he would have it. He also says 
that he then saw a waggon load of plaint- 
iff’s tiles with the crown mark on, lt isin 
evidence that several companies were 
canvassing their level best to catch cus- 
tomers, that they were actually going a beg- 
ging. Ifinthe course of his tour D. W 
No. 6 knew that the crown mark tiles had 
captured the markets there, it would afford 
a reasonable explanation for the change. 
But itis submitted by the learned Vakil 
for the defendant that the evidence does 
not show thatit was before the actual 
user of the crown mark by the defendant 
that the Manager visited those parts. No 
doubt it is literally so. But we feel no 
hesitation to think that it must be at or 
about that time, Ii will be no violence if 
we assume thata man in the trade must be 
acquainted with the several marks used by 
the rivals in the field, We are, therefore 
inclined to think that the defendant did 
not hit atthe happy mark one fine morn- 
ing as hesaw a Policeman's button but 
that he made a deliberate change from the 
queen tothe crown and that he has 
therefore pirated the plaintiff's mark de- 
signedly. It is argued with some force 
that the defendant has not passed his tiles as 
plaintiff's tilesand none has been deceived, 
and retail dealers who order goods and sell 
them would not be deceived. But the law 
is that, where a retail dealer ora customer 
orders a manufacturing company to manu- 
facture an article and stamp it with a 
trade mark not his, that alone leads: to 
suspicion; and if he causes the article to 
be manufactured and if the company. is 
q 
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shown to have casually heard of the party 
entitled to such trade mark, it must 
submit to a perpetual injunction. This 
is based on the principle that the person 
by manufacturing an article with another's 
mark puts into the hands of the retail 
dealers an instrument of fraud and ought 
to be restrained by an injunction from 
doing £o. In this case it is proved that 
the defendant has sought to take advantage 
of the reputation of the plaintiff by selling 
out his tiles and passing them off as the 
tiles of the plaintiff by using his crown 
mark, It therefore goes without saying 
that the plaintiff is entitled toan injunction. 
If a person sells his goods with the 
intention of deceiving purchasers and of 
inducing them to believe his goods as the 
goods of snother, this is sctionable, and 
entitles the latter to recover nominal 
damages even though no special damage 
is proved. If an article has acquired a 
distinctive meaning in the trade connecting 
it with a particular person's manufacture, 
and another so makes up his goods AB to 
lead purchasers to believe, or to createa 
probability of their believing, that they 
are buyiog the goods of the former, when | 
infact they are buying ths goodsof the 
latter (and this though there is no inten- 
tion to deceive and no special damage 
proved), a Oourt of Equity will grant relief 
by way of injunction. The fraudulent 
intention is essential in the first case; 
it is unnecessary in the second. (1892) 2 Q, 
B. 639 (?). Innocent deception is no defence. 


Itis true that the plaintiff has not 
imported his goods into Cochin; nor estab-' 
lished a reputation for bis tiles here. 
His activities are now confined to the Eastern 
Districts and the Districts of Malabar. 
Stress has been laid on the point by the 
learned Vakil for the defendant for two 
reasons :— 


According to him this will oust the 
jurisdiction of the courts here and 
secondly it would affect the nature of the 
relief to which the plaintiff is entitled in 
case he succeeds on the other points. It 
may be noted inthis connection that the 
defendant has not established that he has 
acquired a reputation here for his crown 
mark, as according to him, thereis nothing . 
in the mark at all. The evidence is that 
he sells his tiles well here and they are 
known as Sivakami Tiles or Puducad Tiles, 
Regarding the question of jurisdiction the 
argument of the learned Vakil for the 
defendant, as we understood him, may be 
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put thus. The plaintiff is a Britisher and 
he manufactures his tiles in British 
Malabar. He has no establishment or 
business in Oochin. He has no right to 
any trade mark here. Whereas the defen- 
dant has been using the mark and ¡vending 
his goods in this country and therefore he 
must be taken to have established a 
reputation for his*goods here with the 
crown mark on. The right of the plaintiff 
is only to sue péisons in British India 
selling goods to“ the prejudica of the 
plaintiff and therefore the Oochin Courts 
have no jurisdiction to entertain an action 
of this sort. This was the identical argu- 
ment that was advanced in The Collins 
Company v. Brown (2) and the Vice 
Ohancellor Sir W. Page Wood negatived 
it. He held ;— 

“There is no property in a trade mark; but a 
person, who has been in the habit of using a particu- 
lar mark may prevent other persons from fraudulent- 
ly taking advantage of the reputation which his 
goods have acquired by using his mark in order to 
pass off their goodsas his to his injury.” 

“A foreign manufacturer has a remedy by suit in 
this country for an injunction and account of pro- 
fits against a manufacturer, here who has committed 
afraud upon him by using his trade mark for the 
purpose of inducing the public to believe that the 
goods so marked were manufactured by the foreig- 
ner. 
“This relief is founded uponthe personal injury 
caused to the plaintiff by the defendant's fraud and 
exists, although the plaintif resides and carries on 
his business in another country and has no establish- 
ment here and does not even sell his goods in this 
country.” The Collins Company v. Brown (2). 


With regard to theargument that no 
purchaser has been examined in this case 
to prove actual deception, we have only 
to say that it is not necessary for him to 
prove that deception has actually occurred. 
The probability of deception is the ground 
on which courts act. In the same strain 
we can even say it is not necessary to 
prove design or fraud; but if fraud or 
design be proved, it would strengthen the 
hands of the court to assume that there is 
passing off and that a probability of dece- 
ption-existseven where such probability is 
far from obvious. 

Another argument advanced by the 
learned Vakil for the defendant i3 that the 
crown mark hes by this time become 
publici juris and the relief by way of 
injucction cannot ba granted. He bases 
. this argument on the ground that several 
companies in Puducad are found using 
the crown mark now. There is no reliable 
evidence on record to show that they were 
using these marks long prior to the pro- 

(2) (1857) 69 E. R. 1174; 3 Jur, (N. s.) 929, 
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ceedings adopted by the plaintiff and it ia 
not definite whether-all of them are using 
them now. The evidence-is, very indefinite 
and vsgue Probably they-are awaiting the 
result ofthis action, They are all minor 
companies. The powerful company, vis., 
Ramachandra Industrials, sued. for peace 
and desisted from using the crown mark. 
This is the next powerful company. The 
real test to find publici juris is whether 
the use of it by other persons ia still 
csleulated to deceive the public, not the 
long duration of fraudulent user. Iftheir 
user may still have the effect of inducing 
the public to buy goods not made by the 
original owner of the trade mark as if 
they were his goode, then the principle 
cannot apply. (Kerly on ‘Trade Marke’, 
6th Edition page 241). There is abaonl- 
tely noevidence that the crown mark has 
come tohe so public and in such uri- 
versal use that nobody can be deceived 
by it, Therefore, the objection on this 
ecore cannot prevail, 

Taken the only question js what exactly 
is the relief the plaintiff is entitled to 
against the defendant ia respect of what 
he hes done or in respect of what he 
might do in future. Damages and in- 
junction are two differentforms of remedy 
against the same wrong. Regarding the. 
past, the plaintiff has claimed Ra, 1,000 
as damages. The lower Oourt observes 
that the damages claimed isa moderate 
one, As rightly pointed out by the Alla- 
habad High Oourt in Juggilal Kamalapat . 
v. Swadeshi Mills Co, Ltd., (3) no hard and 
fast rule can be laid down to assess 
damages. It is not also necessary to prove 
special damages. It is sufficient to show 
that the plaintiff's rights have been 
invaded, in which case damages must be 
awarded. Theonly question for us to 
decide is whether the damage of Re. 1,000: 
claimed is excessive. The plaintiff has 
furnished certain figures showing the 
extent of his sales in the several years 
preceding. But they do not certainly 
lead us to make out the exact amount of 
damages actually incurred by him and 
the defendant has not produced his ac- 
countsto show the nature of the sales he, 
was having during the period in question. 
In these circumstances our award can 
only be of an arbitrary nature. We think . 
we will not be doing injustice to the ʻi 
parties if we adopt Rs. 500 as damages, |; 

(3) 114 Ind. Gas, 30; 51 A, 182; A. IR. 1929 P.O. / 
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to be entitled to an injunction to restrain 
the defendant from manufacturing tiles 
with a crown mark as now used by him 
or with any slight variation as is likely 
to pass them off as plaintiff's goods. 
doubt, the plaintiffis entitled to an in- 
junction. Whether that injunction should 
take a limited form or the form presented 
- to us by the plaintiff's Pleader is. the 
question. The defendant is selling his 
goods with the crown mark in Cochin 
and other places where the plaintiff's goods 


have. ‘not entered hitherto. Other 
manufacturers also are said to use 
the .said mark, Oonsumers in these 


places are .neither 
ly to be led away by marks alone. In this 
view it was submitted that it would be hard 
if we restrain the defendant altogether from 
manufacturing and selling tiles ia Oochin 
with the aforesaid crown mark affixed there- 
to. But the purchasers of defendant's tiles 
in Gochin may as well trade on the reputa- 
tion of the plaintiff and resell them and 
import them to places where plaintiff has 
established a reputation for his mark thus 
virtually circumventing the plaintiff. We do 
not see how a limited injunction therefore 
would give a complete relief to the plaintifi. 
The defendant, on the other hand, cannot 
lose much whatever may be theform ofin- 
junction granted to the plaintiff, for accord- 
ding to him his sales cannot be curbed by 
the use of a different mark, as his tiles do 
not sell on account of the popularity of the 
mark, In these circumstances, we think 
‘that the defendant should be restrained 
from using the crown mark asa mark on 
the tiles of his manufacture, With regard 
tothe tiles the defendant has in stock we 
direct that he do submit a list within a 
month from thisdate showing the number 
of tiles in stock now and sell the same only 
with the permission of the court obtained 
on application. 

In the result, the appeal isallowed as ia- 
dicated above with cs:s throughout, i 

Sahasranama Iyer, J.—] also agrees 

V. D. Ouseph, J.—ialso agree. 

N. Appeal allowed. 
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: PRIVY COUNCIL. 
Appeal from the Supreme Odurt of 
Trinidad and Tobago. 
November 17, 1932. | 
Logp ATKIN, Lord ToMLIN AND 
Loxsp MaOMILLAN, . 
ARTHUR ANDREW OIPRIANI ana 
OTHERS —APPELLANTS 
i : versus A 
MacDONALD BURNET[— 
REsPNDENT. i 
Contract—Sweepstake—Condition that memberi 
shall accept the decision of the Stewards—Suit in 
civil Court for declaration that plaintiff was winner 
—Aaintainability. . ; 
Where in a suit for declaration that the plaintif 
was the prize-winner in a sweepstake and for recovery 
of the prize it appeared that the ticket, which -em- 
bodied the contract on which he sued, expressly 
required him, asa condition of the sale to him of 
his ticket,to accept as final the decision of the 
Stewards of the Trinidad Turf Club on any dispute 
arising with respect toany matters connected with 
the drawing of the sweepstake or the awarding of 
the prizes ; wa f 
Held, thatit was a condition precedent: of -any 
right of action by the holder of a ticket that. any 
dispute connected with the drawing of the sweep- 
stake or the awarding of the prizes should first be 
determined by the final decision of the Stewards of 
the Trinidad Turf Club and the suit was not main- 
tainable. [p. 543,col 1.] ; ep 
Tt is not essentialin order to exclude a right. of 
action at law thatthe contract should in terms pre- 
scribe thatthe awardof the specially constituted 
tribunal shall be a condition precedent of any-legal 
proceedings. Scott v. Avery (1), applied. [tbed.]. 


Messrs, Edward W. Cave, K. O., and R, 
A. Willes, for the Appellants. 

Bir Reginald Mitchel Banks, K. O., and 
Mr. S. P. G. Merlin, for the Respondents. 

Lord Macmillan.—Their Lordships are 
invited in this case to assume the novel 
duty of adjudicating as to the winner of 
a sweepatake. The law of Trinidad is 
apparently less stringent than that of the- 
United Kingdom on the subject. There 
the Gambling Prevention Ordinance (Laws 
of Trinidad and Tobago, 1925, ch. 28) by: 
Section 10 enacts as follows:— E 
} “Every sale or contract for the sale of a lottery 
ticket ig hereby declared to be void and no action, 
shall be maintained by any person in respect of 
any such sale or contract, except by the purchaser 
for the return of the money or other consideration, 
if any, paid thereon.” 

But by Section 15 it is provided that-— 

“Nothing in this Ordinance contained shall 
apply to any lottery or sweepstake organised and 
controlled by the Trinidad Turf Olub or by any 
racing club or association affiliated to the Trinidad 
Turf Jlub at or in connection with any race meeting 
held under the auspices ofany such club or associa: 
tion.” 

The sweepstake which has given rise to 
the present appeal was organised and 
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controlled by the New Union Park Turf Olub, 
arecing club affiliated to the Trinidad Turf 
Olub;’ in connection with their Easter 
race meeting in'12%3), and being thus a 

. Sweepstake of the’ character described in 
the section’ -just quoted, its legality was 
not called in question. i 

In order to understand how the contro- 
versv arcse it is necessary. to describe 
briefly the- system’ on which the - EWEeDp- 
stake was conducted. Tickets - bearing a 
serial letter anda serial number were 
issuéd ‘by the: promoters and gold to the 
public; and the winning tickeis were 

subsequently ascertained by a draw. The 
apparatus of the draw consisted of 
(1) atevolving sphere in which were placed 
a. number of small balls, each marked 
with a letter corresponding tocne of the 
Series ‘of letters on the tickete, and (2) a 
board cn which were fixed in arow four 
revolving . discs . bearing equally speced 
round their circumferences ten figures 
from 0 to 9, each disc being so placed in 
relation toa flexible pointer that when 
the. diec came to rest after being spun 
the pointer indicated a ‘particular figure 
on the circumference, There were also a 
number of -sealed. envelopes. each contain- 
ing the name ofa horse which was Tunn- 
ing attherace meeting. The method of 
operating’ the apparatus was to revolve the 
Bphèré ‘and then by opening a trap in the 
bottom of it to release one of the lettered 
balls which it contained. This gave the 
serial letter of a ticket. Simultaneously 
the. four discs onthe board were spun 
and when they cametorest the four num- 
bers indicated bythepointers were read 
off, and in this way the serial number of 
a ticket was obtained, The combined 
letter and number were then displayed on 
ablackboard in presence of the assembled 
public and written on one of the sealed 
envelopes, The process was. repeated 
until each envelope had been marked 
witha letter and number. At the con- 
clusion of the race meeting the envelopes 
were opened andthe owner of the ticket 
whose letter. and number corresponded 
tothe letter and number written on the 
envelope which wasfound to contain the 
name ofthe horse which had obtained the 
highest aggregate of points at the meeting 
was declared thewinner of the first prize 
which consisted of 25 percent, of the pool, 
There were also prizes consisting of dim- 
-inishing percentages of the pool for each 
of the next seven horses, and 10 per cent, 
of the pool was divisible among the holders 
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of the tickets representing ithe remaining 
horees. The balance of the pool, amounting 
to 38 per cent., was apportioned in stated 
percentages tothe sellers of tickets, the 
horse-ownere, charity, the Turf Olub Fund, 
and expenses. The tickets, in- . addition 
to showing the manner in which the 
pool was to be distributed, bore on their 
face inter alia the following printed 
matter:— 

“This ticket is sold subject to the condition 
that in the event of any dispute arising with respect 
to any matters connected with drawing of the 
sweepstake or the awarding of the prizes the. 
decision of the Stewards ofthe Trinidad Turf Olub 
thereon shall be accepted as final. 

“Payments will be made on horses in the order 
of running as placed by the Judge, subject to the 
result of any objection that may beemade within a 
fortnight of the races having been ron, 

* * * 


* 

“The decimal method of drawing will be used.” 

Now, what happened on the - occasion 
in question was this, Mr Oipriani, one 
of the present appellants, who is the. 
president of the Olub and mayor of Port 
of Spain, presided at the draw, which was ` 
held in public on 2ad April, 193), and the 
procedure above described was followed. 
No question arises as to the drawing of 
the serial letters, but objection has been 


taken to the manner in which 
the figures were ceclared. What 
Mr. Oipriani did was to spin the four 


discs on the board, which lay facing 
him on a table, and when the discs stopp- 
ed to read off from right to left the figure 
which each pointer indicated. Among the 
letters and figures thus ascertained was’ 
B-9351, which was the distinguishing mark 
of ticket owned by Mr, Guevara, one of the. 
present appellants, and as B-9351 was. 
written upon the envelope subsequently 
found to contain the name of the first 
horse,Mr. Guevara was accordingly declared 
to be the winner of the first prize. If 
Mr. Cipriani had read off the figures from 
left to right the winning ticket would have 
been B-1539, which is the distinguishing - 
mark of the ticket owned by Mr, Burnett, 
the present respondent. 


On 13th April,1931, Mr. Burnett's solicitor 
wrote to the Secretary of the New Union Park 
Turf Olub, claiming payment of the first 
prize on his client's behalf on the ground 
that at the draw the winning number had 
been incorrectly declared as B-9351, owing 
to the figures having been wrongly read 
from right to left, whereas it should have 
been declared as B-1539, as it would have 
been if the figures had been properly 
read from left to right, Proceedings were 
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subsequently taken in the Supreme Oourt of 
Trinidad and Tobago by Mr. Burnett against 
Mr. Oipriani and others as represent ing the 
Olub in which he claimed a declaration 
that ticket B-1539 was the first prize ticket 
and that he was the holder of it and an 
order for payment to him of the amount 
of the first prize accordingly. Mr. Guevara, 
as the holder of ticket B 9351, which had 
been declared to be the winning ticket, 
was allowed to intervene as a co defendant, 
Defences were lodged in which the defend- 
ante, in addition to maintaining that the 
holder of ticket B-9351 had been declared 
to have drawn the horse which scored the 
highest numberof points and was consequen- 
tly entitled to the first prize, founded upon 
the terms of the sweepstake as set out on 
the tickets, and submitted that it was 
theraby made acondition precedent of any 
right of action by the holder of a ticket 
that any dispute connected wi:h the drawing 
of the rsweepstake orthe awardiug of the 
priz3s should first be determined by the final 
decision of the Stewards of the Trinidad 
Tarf Olub and that as the dispute which 
had arisen was one connected with the 
drawing of the sweepstake or the award- 
ing of the prizer, and tkere was no decis- 
ion thereon by the Stewards, this condition 
precedent had not been satisfied. The 
case came before the learned Ohief Justice, 
Sir Oharles Frederick Belcher, who, after 
hearing evidence and argument, pronounc- 
ed judgment, declaring that as the holder 
of ticket B-193¥, the plaintiff was entitled 
to the first prize in the sweepstake, and 
ordering the defendants (other than.Guevara) 
to make payment to him of the amount 
thereof, Leave to appeal to this Board 
having been granted, the matter is now 
before their Lordships. 

In their Lordships’ view, the question 
which must be determined in the firat 
place is whether the plaintiff (now the 
respondent) had, in the absence of a decis- 
ion in his favour by the Stewards of the 
Trinidad Turf Olub, any right of action 
at all. The ticket, which embodies the 
contract on which he sues, expressly 
requires him, as a condition of the sale 
to him of his ticket, to accept as final 
the decision of the Stewards of the Trinidad 


Turf Olub on any dispute arising with- 


respect to any matters connected with the 
drawing of the sweepstake or the awarding 
of the prizes, The dispate between the 
parties is plainly of such a character, 
but the respondent gives the go-by to this 
condition, subject ta which he purchased 
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the ticket, and asks that the court shall 
substitute its judgment for that of the 
Stewards of the Trinidad Turf Olub, Their 
Lordships are of opinion that he is not 
entitled to do £o. 

The learned Ohief Justice states the 
question to be “whether the true construct- 
tion of the first paragraph printed in the 
sweap ticket here is that it is such a 
provision as to fall within the principle 
of Scott y. Avery (1) so that the decision 
of the Stewards is a condition precedent 
of any action, which would then 
Strictly speaking be not on the original 
contract, but on the Stewards’ award as ap: 
pointed arbitrators; or whether the clause 
is mere matter of procedure for ascertain- 
ing the parties’ rights, with nothing in it 
to exclude a right of action on the contr- 
act itself, but leaving open tothe defend- 
ant club an application to stay the procsed- 
ings under s. 4 of the Arbitration 
Ordinance (Cap.77)". His answer is that 
the clauss “does notin its true construc- 
tion require the plaintiff to go to arbitra- 
tion as a condition precedent to action or 
mean that he has no cause of action except 
upon such decision as the Stewards may 

ive. 

A Their Lordsbips agree that the question 
is one of construction, but in their view 
the learned Chief Justice has misconceived 
the effect of the condition printed on the 
ticket. It is not essential in order in 
exclude a right of action at law that the 
contract should in terms prescribe that 
the award of the specially constituted 
tribunal shall be a condition precedent of 
any legal proceedings. In Scott v. Avery 
(1) (cit sup.) the contract so prescribed, and 
the action was held not to be maintain- 
able in the absence of an award, but Lord 
Oampbell in his speech referred to Brown v. 
Overbury (2), as being identicalin principle 
and in the latter case, where the court 
refused to entertain a claim for the priza 
in a sweepstake on a horse race,in the 
absence of a decision by the Stewards as 
tothe winner, the clause in the rules of 
the raca provided nə more, according to 
the report, than that any dispute as to the 
Tace wasto bs decided by the award 
of four Stewards. Baron Alderson pointed 
out (at pp. 716-7*) that:— 

“Every contract must be determined according 
to the circumstances belonging to it. This is one 

(1) (1856) 5 H. L. O. 811;25 L. J. Ex. 303;2 Jur. 
(N. 8.) 815; 101 R. R. 392. 

(2) (1856) 11 Ex. 715;25 L, J. Ex, 169; 4W. R. 
252; 105 R. R. 743. a 

&Page of (1806) 1L Ex [Hq Na 
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of racing and the universal practice has been that 
in. order to ascertain who isto have the stakes. 
it must first,- be determined who is the winner 
not inthe opinion of a jury but of the. persons 
appointed to decide it, viz, the Judge or the 
Stewards.” oh 

Baron Martin at pr. 717-8* said:— 

“The judgment of the Stewards in thecase of a 
horse race must necessarily be conclusive; they 
are expressly appointed to decide the matter, 
and there isno’ appeal from them. It isa condition 
precedent to the plaintiff's right to recover that he 
obtain the judgment of the Stewards.” 

Reference may aleo be made to the case 
of Dines v, Wolfe, (3) before this Board, 
whereit was pointed out at pp. 289—%0* 

.that a rule of the Australian Jockey 
Olub referring apy question as to the 
ageofa horse to the final decision of the 
Stewards, exeluded any such question from 
the consideration of a Jury, 

Their Lordships recognise that in Brown 
v. Overbury (2) the dispute was as to which 
horse was the winner, whereas in the 
present case the dispute is as to what was 

. the number of the winning ticket which 
was: drawn, but the one type of question 
is. as . appropriate as the oiher for the 
determination of the Stewards, It isa con- 
dition of the legality of a sweepstake in 

. Trinidad that it shall be “controlled” by 
theclub which organises it, and the pro- 
vision. in this case as to the manner of 

. ‘determining disputes connected with the 
drawing of the sweepstake is a reasonable 

. exercise and incident of that control, Their 
Lordships accordingly read the’ condition 
on the ticket, having regard to “the cir- 

~ cumstances belonging to it,” as è condition 
precedent, the fulfilment of which is essen- 
tial. before any action for thestakes can be 

-entertained by the courts. The respondent 

“| produces no decision in his favour by the 
Stewards ofthe Trinidad Turf Olub, by 

. whose decision he contracted to be bound. 
Having thus failed to fulfil the condition 

. precedent ofhis right to sue, he cannot be 

. -heard toaskthat the court instead of the 

. Stewards should decide the dispute which 

- hehas raised. He claims that by the rules 

„ofthe game he was entitled to be declared 

„the winner, while he atthe same time 

: declines himself to abide by the rales. 

Such being their Lordships’ judgment, 
it becomes unnecessary for them to pro- 
nounce upon the merita of the dispute or 
to follow the learned Obhief Justice in his 
acute analysis of the facts. It may be that 
the machine was not operated asit was 
intended to be worked, but it is at least 

Ba (1869) 2 P. 0. 280; 5 P. O. (N. s.) 382; 20L. T. 


—#Page of (1869) 3 ,P, 0,.—[Ed, 
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satisfactory to note that there is no sugges- 
ticn that Mr. Oipriani’s mistake, if mistake 
it was,in the method of declaring the 
figuree, was made otherwise than in good 
faith. Itappears that throughout the draw 
he read all the figures the rame. way 
namely, from right to left, and, that being 
so the result was just as fortuitous as if 
he had read them all from left to right. 
The sweepstake, as their Lordships lave 
observed, was controlled by the Olub and 
there would appear to have been nothing 
to prevent the club, through its represen- 
tative, from deciding in which way the 
figures should be read, provided that 
the decision preceded the ascertainment 
of the figures. - It would certainly be im- 
proper for the pérson conducting the draw 
to decide, after the figures were known 
by the discs coming to rest, in which 
order he would read them, for that would 
plainly introduce an element of choice into 


_& process intended to depend for its result 


entirly on chance, 

Their Lordships will humbly advise 
His Majesty that the judgment of the Ohief 
Justice of J5th Jane, 1931, be recalled 
aod the action dismissed. The appellants 
will have their costs here-and below. 

A. Appeal dismissed. 

Solicitors for the Appellants, Messrs. 
Teesdale & Co, 

Solicitora for the Respondent, 
Marklby Stewart & Wadesons, 


Messrs, 





ALLAHABAD HIGH COURT. 
SPECIAL BENCH. 
Civil Appeal No. 645 of 1931. 
May 26, 1932. 
' Youna, PULLAN AND NIAMATULLAH, JJ. 
In the matter ofAn ADVOOATE oF 


BENARBS. 

Bar Councils Act (XXXVIII of 1926), s. 10— Mis- 
conduct of Advocate—Advocate acting not for client 
but in personal capacity—Nobody suffering by 
action—Complaint to harass Advocate—Punishment— 
Imputations upon fairness of Judge by Advocate as 
party to proceedings —Action under disciplinary juris- 
diction, if can be taken. 

Where an Advocate makes false allegations involv- 
ing imputation on the fairness and impartiality of 
Judicial Officers in proceedings to which the Advocate 
himself is a party, he should not be dealt with for 
professional misconduct under the Bar Councils Act, 
In the matter of T.J. Wallace (1), relied on, In the 
matter of Shashi Bhushan Sarbadhicari (2), dis- 
tinguished. [p. 566, col. 1.] ee 

An Advocate was charged with having verified an 
application falsely and endeavoured to deceive the 
court and to deprive the decree-holder of money due 
to him. Itappeared that the Advocate was not acting 
for a client in this matter but in his personal capacity 
in his own litigation, and that the complainant filed 
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the complaint at the instance of a third person who 
had been engaged in litigation with the Advocate. 
The Advocate had suffered heavy expenses in defend- 
ing himself and nobody had suffered by his action: 

Held, that under the circumstances suspension of 
the Advocate from practice for three calendar months 
would besufficient punishment, [p. 566, col.2.] ` 

Messrs. Hasan Imam, A. Sanyal and Ku- 
muda Prasad, for the Applicant, 

Mr. U. S, Bajpai, for the Orown. 


Judgment.—Oomplaint having been 
madeby one Suraj Prasad Dube on 26th: 
November 1929 against Mr. B., an Advo- 
cate enrolled in this Oourt, this Oourt 
under the Bar Councils Act, s. 10, referred 
the matter to the Bar Council for inquiry 
and report. In due course the Bar 
Council nominated a tribunal for the above 
purpose. Several charges had been formu- 
lated against the Advocate, Three charges 
were withdrawn by permission ofthe tri- 
bunal and they also found as regards 
those charges that they were not proved. 
The charges which were pressed against 
the Advocate were: (1) that he delibera- 
tely made false allegations involving im- 
putations upon the fairness and impartial- 
ity of two judicial officers in proceedings 
connected with an execution case to which 
he was himself a.party: (2) that he made 
contradictory statements in two proceed- 
ings arising out of Suit No, 236 of 1921 in 
the ‘Court of the Subordinate Judge .of 
Benares, with the object of supporting 
the claim of his brother, Jawahir Lal in 
Suit No. 60 of 1928; and (3) that he filed 
an objection in Execation Usse No. 61 of 
1928 in the Cours of the Additional Sab- 
ordinate Judge of Banares, in which he 
set up a false settlement. 


With regard to the first charge the tribu- 
nal found that the Judicial Officers them- 
selves accepted an spology from the Ad- 
vocate,that that amounted to a composition 
of the offence, that the composition amount- 
ed to an acquittal and that therefore the 
Advocate must be deemed to have been- 
acquitted of this charge. The tribunal 
submitted on this that if they were right 
as to the effect of theapology, their find- 
ing would be that the charge was not 
proved, but that if their view was erroneous 
then their finding would be that the charge 
was proved. With regard to the second 
charge, the tribunal found the charge 
proved, and with regard to the third 
charge. they found it also proved. Noti- 
ces have besn served upon the Advocate 
and the Government Advocate. The Ad- 
vocate is represented by Mr, Hasan Imam 
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of the Patna Bar, and the Government 

Advocate represents the Orown.. With res. 
gard to the first charge, if is unmecess. 
sary for us to come to aconclusion as to. 
whether the view of the tribunal. is cor- 
rect in law or not. There is no doubt -that - 
the Advocate committed a.gross contempt. . 
of court in his allegations in the appli-. ; 
cation filed by him against the Judicial.. 
Officers. He has admitted that the alle. 
gations were unfounded and, it is obvious 
to us that there was no-foundation what- 
ever for theJgross attacks made upon the Ju- 
dicial Officers. The question which we have 
to decide is whether it is possible for this 
court to punish the Advocate on the dis- 
ciplinary side under the Indian Bar Coun; 
cils Act and to suspend or remove him | 
from practice. We have been referred, 
to a decision of their Lordships of the. 
Privy Councilin In the matter of T, J. Wal-. 
lace (1). In that case a Barrister of the, 
Supreme Court of Nova Scotia commit- 
ted a gross contempt of court in his ca- 
pacity as a private suitor and not in his 
capacity as an Officer of the court. The 
court suspended the Barrister from prac- 
tising, and he appealed to the Privy Ooun- 
cil The Privy Oouncil held that it was 
notcompetent for the Court to punish him 
by suspension fortae contempt. All that 
the court could do wasto punish him lor 
contempt of court Their Lordships of the 
Privy Oouncil said that it was an offence 

“eommitted by an individual in his capacity of a 
suitor in respect of his supposed rights as a 
suitor and of an imaginary injury done to him as 
a suitor, and ithad no connection whatever with 
his professional character or anything done by 
him professionally, either as an Advocate or an At- 
torney. It was a contempt of court committed by 
an individual in his personal capacity only”. 


Their Lordships further found that 
there was no element of moral delinquency 
in the charge egainst the Barrister, and 
thet the offence might adequately be pun- 
ished in the ordinary way as contempt of 
court. It would appear from this decision 
that this court cannot deal with the Advo- 
cate in this case for professional misconduct. 
The learned Government Adv ocate relied 
uponthe case cf Inthe matterof Shasht Bhu- 
shan Sarbadhicari (2). In our view, that case 
is clearly distinguishable. The Advocate 
concerned had been engaged as Counsel in 
acase befcrethe High Oourt. He was repri- 
manded by the court, and he thereafter in 


(1) (1867) 1 P. O. 283; 4 Moor, P. O. (N. 8.) 140; 36 L. 
J.P. O. 9; 15 W. R. 533 (P. O.). 

(2) 29 A. 95; 34 L A. 4l; 4 Å. L. J. 34; 9 Bom, L, R. 
gii 0. W.N. 213; 17 M. L,J. 14; 2M. L.T. 1. 
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his capacity of editor of a newspaper 
published sn article which amounted toa 
contempt of court. In that case the High 
Ocurt suspended the Advocate for four yeare, 
and he appealed to the Privy Oouncil. Their 
Lordships of the Privy Council in their 
judgment distinguished this case from the 
caee of In re Wallace (1)'on the grcund that 
the matter arose through the conduct of 
the Advocate in conducting a case in his 
professional capacity before the court, and 
the contempt which he committed was in 
order to vindicate his professional conduct 
as an Advocate, We consider that in the 
case before us we are bound by the deci- 
sion of In re Wallace (1), and therefore can- 
not pass an order sgainst him under the Bar 
Councils Act on this charge. (Their Lord- 
ships considered the second charge and 
held that this charge cannot be held to be 
proved against the Advocate. On the third 
charge they agreed with the finding of 
‘the Bar Tribunal that this charge had 
been clearly proved against the Advocate.) 
There only now remains the question of 
what sentence the court should pass. Itis 
clear that the Advocate has been guilty of 
misconduct involving moral turpitude. 
He has falsely verified an application and 
he has endeavoured to deceive the court 
and to deprive the decree-holder of money 
due tohim. hile we must look upon 
the misconduct of the Advocate ae serious, 
we have been impressed by the appeal of 
his Counsel Mr. Hassan Imam in mitiga- 
tion of sentence. 
ing of the Bar Tribunal that the com- 
plainant did not file his complaint out of 
any high sense of public duty, and that 
Raja Sir Motichand, who has been engag- 
ed in litigation with the Advocate in his 
personal capacity, is behind the applica- 
tion and has paid the expenses of the 
applicant. - The application has been made 
out of a desire to further harass 
the Advocate. The Advocate himeelf 
bas been engaged for some years 
in private litigation of an onerous 
nature. As regards the particular charge 
of which he has been guilty, it must 
have been extremely irritating to him to 
find the assignee of the debt purchasing 
it for such a small sum. There must 
have been great temptation, after having 
paid the sum of Rs. 1,00 to the decree- 
holder, who hadonly paid Rs, 125 for the 
debt to endeavour to avoid payment of 
the balance. Further the whole amount 
of the balance has since been made good 
to the decree-holder. We take also into 
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consideration that the Advocate was not 
acting for a client in this matter, but 
was engaged in his own litigation, and 
that in the end no one has suffered by 
his action. He has further been subject- 
ed toheavy expenses in defending him- 
self upon all theae charges, some of them, 
at any rate, being without any substance. 
On the whole we think that justice will 
be satisfied in this casa by an order sus- 
pending the Advocate from practice for 
the term of three calendar months, and we 
order accordingly. 


n./4, Order accordingly. 


OUDH CHIEF COURT. 
FULL BENCH. 
Second Oivil Appeal No. 157 of 1931. 
December 2], 1932. 
Raza, BisHesawae Nata AND Smita, JJ. 
Sardar GUR BAKHSH SINGH— 
DEFANDANT— APPELLANT 


versus 
Raja HARNAM SINGH AND ANGOTHER— 
DgrENDANTS—RESPONDENTS. 

Crown Grants Act (XV of 1895), s. 8~Sale by 
Secretary of State—Whether immune from claim for 
pre-emption—Oudh Laws Act (XVIII of 1876), ss. 
10, 11, 18, applicability of—Estoppel by acequies- 
cence under s. 10, essentials of. f 

Held, by the Full Bench (Bisheshwar Nath, 
J., dissenting) that a sale by public auction 
of land acquired for public purposes, made by the 
Secretary of State for India Jin _ Council is 
immune -from a claim for pre-emption by reason 
of the Orown Granta Act, the law of pre-emption 
as enacted in the Oudh Laws Act being inapplic- 
able thereto. [p. 575, col 1.] : 

Per Bisheshwar Nath, J.—Such a sale is subject to 
the law of pre-emptiom enacted in the Oudh Laws 
Act just as much as any other private sale and there 
is nothing inthe Orown Grants Act to make a. sale- 
deed by the Secretary of State immune from a claim. 
for pre-emption. [p. 573, col. 1.] , 

Where estoppel by acquiescence, as distinct from 
estoppel by prescribed notice is pleaded, it is neces- 
sary that there must be an offer specifying the 
price at which it was proposed to sell the property 
and refusal to purchase it. [p. 570, col. 2.] 

[Case-law discussed.] ; 

Second Oivil Appeal sgainst an order 
of the Additional Sub Judge, Bara Benki, 
dated the 10th March, 1931, 


Mesers. Ali Zaheer and B. 
for the Appellant, 
Mr. Hyder Husein, for the Respondent, 
Judgment of the Full Bench. | 
Smith, J.--(December 5, 1982)—Yo 
connection with the above Second Civil 
Appeal, which came up before a Bench of 
this court coneisting of the Hon'ble the 
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Chief Judge and the Hon'ble Mr. Justica 
8. M. Raza, thres questions have been 
referred for decision by a Full Bench. 

Briefly to recapitulate the facts, a certain 
piece of land was acquired by the Secretary 
of State for India in Oouncil in 1967 for 
public purposes, and an opium godown 
was constructed upon it. In 1928 the 
Secratary of State decided to sell the land 
and the building, and after a notification 
by the Collector a sale by public auction 
took place on the 17th November, 1928, 
The agent of one Raja Harnam Singh 
made the highest bid, R3. 800, on that date, 
but the bid was not accepted and a second 
auction was notified for the 20th December, 
1923, It was postponed to the 2?nd 
December, and on that date one Sardar 
Gar Bux Singh made the highest bid, 
Rs. 1,350. This bid was accepted by the 
Board of Revenue, and a sale deed was 
executed on behalf of the Secretary of 
State in favour of Sardar Gur Bux Singh 
on the 3rd August, 1929, and registered on 
the 8th December, 1929, In respect of this 
sale, two persons asserted a right of pre- 
emption, Raja Harnam Singh and one Bans 
Lal. Raja Harnam Singh made Sardar 
Gur Bux Singh and Bans Lal defendauts 
in his suit, and Bana Lal inthe other suit 
made defendants Sardar Gur Bux Singh 
and Raja Harnam Singh. The two suits 
were tried by the learned Munsif at 
Fatehpur, in the Bara Banki District, and 
he decreed the suit of Raja Harnan Singh, 
and dismissed that of Bans Lal. Bardar 
.Gur Bux Singhand Bans Lal both appealed, 
and the learned Additional Subordinate 
Judge of Bara Banki dismissed both the 
appeals, Sardar Gur Bux Singh then came 
to this court in second appeal, and the 
Bench of this court before which the 
appeal cameup, as has been mentioned 
already, referred three questions for 
decision by a Full Bench. Those ques- 
tions are,— 
© (1) Is the piaintiff estopped from claiming the 
right of pre-emption? 

(2)Is the law of pre-emption as enacted in the 
Oudh Laws Act, 1876, inapplicable to the circum- 
stances of this case? . 

(3) Is the sale in question made by the Secretary 
of State for India in Oouncil immune froma claim 


for pre-emption by reason of the Orown Grants Act, 
XV of 1895, or any other law in force? 


It was contendei before us-by the learned 
Counsel for the appellant that the provisions 
of the Oadh Laws Act (Act XVIII of 1876), 
relating to preemption, contained in 
Chapter II of that Act, cannot io the nature 

.of things apply to- public auctions since 
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the vendor is unable to notify any definita 
price at which he is willing to sell the prop- 
erty. Reference was made to ss. 10, 11 and, 
13 of Chapter II of the Act. Reliance was, 
also placed on the provisions of the Crown, 
Grants Act (XV of 1895), : 
The learned Oounsel for the appellant, 
referred both to s.2ands. 3 of that. Act 
His argument as regards s. 2 was that it. ig 
provided in that section that X 
‘nothing in the Transfer of Property Act, 1882, 
contained shall apply or be deemed ever to have 
applied to any grant or other transfer of land or. of 


any interest therein heretofore made or hereafter to be 
made by or on behalf of," 

the Soveriegn, his heirs or successors, 

“or by or on behalf of the Secretary of State for 
India in Council to, or in favour of, any person whom- 
soever; but every such grant and transfer shall be 
construed and take effect as ifthe said Act had not 
been psssed.” 


It was accordingly argued that the trans- 
action with which we are now concerned 
was not a sale withia the meaning of 8, 54 
of the Trausfer of Property Act, and that 
therefore no right of pre-emption can be 
asserted in respect of it. 

It seems to me that that argument is 
very unsubstantial since we have to con» 
sider whether a sale can be said to have 
taken place not within the meaning of the 
Transfer of Property Act, but within the 
meaning of the Oudh Laws Act, 

The argument based ons 3 ofthe Crown 
Grants Act, however, must, in my opinion, 
prevail. Tnat section runs as follows:— 

“All provisions, restrictions, conditions and limita- 
tions over contained in any such grant or transfer 
as aforesaid shall be valid and take effect according 
to their tenor any rule of law, statute or enactment 
of the Legislature to the contrary notwithstanding," 

It was provided in the sale deed of the 
3rd August, 1929, in favour of Sardar Gur 
Bax Singhthat he, his heirs and assigns 
were to hold the vended property for ever 
and that the premises should be quietly 
entered into and upon and held and enjoy- 
ej, and the rents aud profits received by 
the purchaser without any interraption or 
disturbance by the vandor or auy person 
claiming through, under or in trust from 
him. Forthose provisicnsof the sale deed 
tobe valid and take effect according to 
their tenor,” to quote the wording of a, 3 
ofthe Orown Grants Ac:, the purchaser 
‘had ‘to take aud hold possession of tha 
vended property, and ib. would have been 
a derogation from the provisions of s, 3 
to allow the assertion ofa right of pre-emp- 
tion by any other co sharer or proprietor. 

For the plaintif-respondent, Raja Harnam 
Singh, reference was made t3 two old 
decisions reported a3 Collector of Fatehpur 
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v. Yad Ali(1) and Sheo Dutt Ram Tewary v. 
Ramadhree (2). These were both cases in 
which property had been confiscated by 
the Government and afterwards sold. The 
later of those two rulings followed the 
earlier one, and in both it -was held that 
confiscated property is subject to pre-emp- 
tion. On the analogy of those two decis- 
ions it was contended before us that land 
acquired under the provisions of the Lang 
Acquisition Act is subject on re-sale to the 
assertion ofa right of pre-emption, 

Both -those cases were decided many 
years‘before’the Crown Grants Act came 
into force, and in my opinion they are of 
no assistance to the plaintiff-respondent in 
view of the provisions of 8.3 of the Crown 
Grants Act. 

-[t:is not-really necessary to say anything 
more owing to the view Itake of the effect 
of's. 3 of the Crown Grants Act, but it may 
be mentioned that it was argued on behalf 
of the appellant,in my opinion with force, 
that aright of pre-emption must be regard- 
éd as an “encumbrance” and that undir 
the provisions of s. 16 of the Land Acquisi- 
tion Act property acquired under that Act 
vests absolutely in the Government “free 
from ‘all encumbrances.” Reference was 
made to rulings reported as Æ. Taylor’ v. 
The Collector of Purnea (3: and Mitra v. 
Municipal Committee, Lahore (4), Those 
‘decisions related to questions of easements, 
and the easements ia question were held 
to be extinguished hy she acgui:ition of the 
‘land under ‘the Land Acquisition Act, 
-The same principle, however, appears to me 
‘to-apply if, as I thik it can ‘be rightly 
contended, a right of pre emption is to be 
‘regarded as an encumbrance, 

Tt follows incidentally from the view 
TT take of s. 30f the Orown Grants Act that 
‘the plaintiff respondent had no cause of 
action for hia suit, since the Secretary of 
State was not required to give to any person 
the notice referred to in s. 10 of the Oudh 
Laws Act,and it is on the ground that no 
such notice was given to him that the 
‘plaintiff respondent based his suit. 

- The result is that in my opinion the 
second question referred to the Fall Bench 
should be answered in the affirmative, and 
Lwould answer it accordingly, The answer 
‘that I would give- to the thira question ia 
that the sale in questionis immune from a 
claim for pre-emption ‘by reason of the 


(4) 89 Ind, Oas, 658; 6 Lah, 329; A. T. R. 1925 
Lah 598 9 a 


GUR BAKHSH SINGH V, MARNAN SINGH. 


142 I, 0. 


provisions of s.3 of the Orown Grants Act’ 
XV of 1895. 

As regards the first question, arguments 
were addressed to us at considerable length 
on botksides on the question of estoppel, 
In view, however, of the answers that I 
would give to the other two questions it is 
unnecessary to decide whether the plaintiff 
was estopped from claiming the right of 
pre-emption, 4 


Bisheshwar Nath, J —(December 14, 
1952.)—The facts material for the purpose 
of this referencs are briefly these:— 

The Secretary of State for India in 
Oouncil acquired plot No. 434 in village - 
Burhwal under tbe provisions df the Land 
Acquisition Act (I of 1894) for constructing 
a godown for collecting and storing opium 
in 1907. Some constructions were made. 
onit which were known as the Settlement 
centre, In 1920 the Secretary of State for 
India decided tosell the landand the buil- 
ding standing thereon. The Deputy 
Oommissioner of Bara Banki notified that 
a sale by public auction of the premises in 
question would take place on the 17th of 
November, 1928, The auction was held on 
that date and the last bid offered was 
Rs, 800 by the agent of the plaintiff (Ex. 4), 
The sale was however concluded on that 
date. A further advertiserent was made 
anda second auction was announced to be 
eld on the 20th of.December, 19:3. It is 
in evidence that notics of the auction fixed 
for the 20th of December, 19:8, was particu- 
larly proclaimed in Ramnagar the village - 
in which the plaintiff resides: Exs, A5 and. 
A6). On the 20th of December the auction 
was postponed to the 22nd of December, 
On the last mentioned date, according to 
the finding of the lower Appellate Court, 
nobody appeared at the suction on bebalf 
of the plaintiff and the highest bid offered 
on that date was of the defendant, Gur 
Baksh Singh, for a sum of Rs. 1,350. This 
bid was accepted by the Board of Revenue 
on the 19th of February, 1929, and 
the sale wes sanctioned to be completed 
in the defendant's favour. Accordingly -a 
deed of sale was executed on behalf of 
the Secretary of State for India in Coun- 
cil in favour of the defendant on the 3rd of 
August, 1929 and registered on the Yth of 
December 1929. 

The Raja of Ramnagar, plaintiff, claims 
the right of pre emption in respect of the 
sale, Admittedly he is the superior proprietor 
of village Burhwal which is included in his 
taluga of Ramnagar. Itis also admitted 
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that the defendant Sardar Gur Box Singh 
is a strenger to the village. 

‘Both the lower Oourts have decreed the 
plaintiff's claim. The defendant has come 
to this courtio second appeal. 

At.the hearing of the appeal before a 
Division Bench the following questions 
were referred for decision to a Fall 
Bench:— 

(1) Is the plaintiff estopped from claiming the 
tight of pre-emption? 

(2) Is the law of pre-emption as enacted in the 
Oudh Laws Act, 1876, inapplicable to the circum- 
stances of this case? 

(3). Isthe sala in question made by the Secretary 
of State for India in Council immune froma claim 
for pre-emption by reason of the Orown Grants 
Act, XV of 1895, or any other law in force? 


I will deal with the second question first. 
The contention on behalf of the defendant- 
appellant is that the provisions of Onap. 
ter II of the Oudh Laws Act relating to pre- 
emption have no application to a sale to 
the highest bidder made by public auction. 
It is pointed out that s. 16 of the Act 
requires any person who proposes to Bell 
any property in respect of which any- 
other persons have a right of pre-emp- 
tion, to giva notice to the persons concerned 
of the price at which he is willing to geli 
such property. The argument is that when 
the property is put to aucticn and is being 
sold to the highest bidder, there is no fixed 
price of which notice could be given, Ia 
my opinion the argument is fallacious, The 
plaintiff is suing to pre-empt the sale deed 
executed on the 3rd of August, 1929, and 
not the auction sale of the 22ad of Decem: 
ber, 1928. It is also not correct to say that 
the sale in question was strictly a sale 
to the highest bidder, As stated above, 
at the first sale which tock place on the 
17th of November, 1928, the agent of the 
plaintiff offered the highest bid but the 
sale wasnot concluded in his favour. 
The facts attending the second sale also 
show that it was open to the Board of 
Revenue either to ascept the bid of Gur 
Bux Singh or torefuse it. In my opinion 
there is a clear distinction between an 
auction sale like the one in question 


and an auction sale made under 
orders of court. In the latter case 
the title vests in ‘the purchaser from 


the dateof the sale. It cannot be denied 
that no title passed in the prsent casa to 
the defendant by the auction sale. To my 
mind the suction sale in question was only 
a method adopted forinviting offers which 
could either ba accapted or rejected by the 
vendor., Noright of preemption could 
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arise until the transaction wan completed. 
When the acceptance by the Board of 
Revenue of the defendant's offer of the 
sum of Rs. 1,350 gave rise to an agreement 
for sale, it was the duty of the vendor 
before execution of the sale-deed to give 
notice under s.10 of the Oudh Laws Act, 
to persons having a right of pre-emption 
of the price at which the vendor was willing 
to sell the property. The appellant's 
learned Counsel invited our attention to 
the provisions relating to court sales con- 
tained in the Codeof Civil Procedare, the 
Ouih Rent Act and the Land Revenue Act: 
I have already pointed out the main ground 
of distinction between such sales and a 
private auction sale, albeit by an officer 
of the Government, like the one in question 
It may farther ba pointed out that s. 88 of 
the Oode of Civil Procedure makes pro- 
vision for the bid of a co-sharer being 
given preference if he bids thesame sum 
as a stranger. Similarly s. 155 of the Oadh 
Rent Act provides that in the case of sales 
madein execution of a decree under the 
Act, any co sharer may before sunset on the 
day of sals claim 69 take the property at the 
sum at which it was knocked down to a 
stranger. It further provides that if a 
claim tothe same property is made by a 
proprietor or unde:-proprietor as well as 
by acoshsrer, the claim of the cc-sharer 
shall prevail. Ssction 182 of the U. P. 
Land Ravenue Act contains provisions to 
the sameeffect. Thus iscan well be seen 
that ifthe Legislature hes «x:luded court 
sales from the operation of the lew of pre- 
exption as enecied in the Oudh Laws Act 
ithas at the same time made provisions 
for safe guarding the rights of pre-emption 
possessed by ccesharerr. If the auction sale 
in question which was not made by a 
Gourt or under the provisions of any of 
the Acia referred 10 above, is to be ex- 
empted from the operationof the law of 
pre-emption there can ba nothing to pre- 
vent private persons selling properties in 
a similar manner and thereby defeating 
the claims of co-sharars. The mere fact 
that the vendor in the present case hap- 
pens tobe the Secretary of State for 
India in Oouncil or that offers were in- 
vited on his behalf by putting the property 
to auction cannot in my opiaion make any 
difference. A sale such as ths seems to me 
tə ba subject to the law of pre-emption 
just as much as any orner private sale. 
Reliaucs was plasei oa behalf of the 
appellant on the decision of the Allahabad 
High Uourt in Ghulam Mohiuddin Khan v, 
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Hardeo Sahai (5). In this ease the zemin- 
‘dart property ofan insolvent was sold 
-by the Official Assignee by public auction. 
It was held that the sale not being volun- 
tary, noright of pre emption could arise 
under the village wajib ul arz, It will be 
enough for me to say that this decision 
has no application tothe present cass in 
‘which the sale was a voluntary one, I 
might also point out that this case was 
‘distinguished in a subsequent case Brij 
Narain Raiv, Kedar Nath (6), to which 
one of the learned Judges who decided 
the-earlier case was a party. In the last 
mentioned case it was held that the fact 
that the sale of property is involuntary 
as for instance a private sale by the Official 
Receiver in insolvency is not by itself 
sufficient to bar aright of pre-emption. 

It was also argued that the Oudh Laws 
Act hadno application to the case because 
the vendor, the Secretary of State for India, 
was neither a cosharer in the village 
noraa under-proprietor nor a member of 
the village community. It was pointed 
out that the liability for payment of 
Government revenue is atest of co-sharer- 
ship as laid down by their Lordships of 
the Judicial Committee in Manu Lall v., 
Muhimmai Ismail (7), and, applying this 
test, the Secretary of State for India could 
not be regarded as a co-sharer. The 
argument proceeded that it was not sug- 
gested even by the plaintiff that the vendor 
wasan under-proprietor nd that on the 
principle of the decision in Pateshwari 
Partab Narain Singh v. Sita Ram (8), he 
could not be regarded ss a member of 
the village community. Itis not denied 
and there can be no doubt thatthe vendor 
was propristor of the land in suit and 
that the property sold is a proprietary 
tenure, It is not necessary for me to 
expres3 any opinion as to whether the 
vendor was a member of the village com- 
munity or not but [have no doubt that 
there did exist a village community in 
village Burhwal of which the pre-emptor 
is the superior proprietor. Unders 7 of 
the Oudh Laws Act, it must, therefore, 
be presumed thataright of pre-emption 
existed inthe village. Section 9 of the 
a (5) 58 Ind. Cas. 93; 42 A. 402; A. I R. 1920 All. 219; 


18 A. L. J. 413. 
: (6) 71 Ind, Oas. 836; 45 A. 186; A, I, R. 1923 All, 
57; 20 A.L. J. 918. 

' (1) 26 A, 574; 30 I. A. 212; 7 O, O, 284; 6 Bom L, R. 
761; 9 0. W N.129;2 A. L, J 769. 

: (8) 119 Ind. Cas, 627; 56 I. A. 356; A. I. R.1929 
Pp. 0, 259; 6 O. W. N. 763; 57 M. L. J. 637; Ind. Rul, 
(1929) P, O. 331; 30 L. W. 885; 4 Luck. 421; 500. L, 
gan M. W: N. 926 (P. O). - oan 
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Act lays. down the qualifications necessary 
for the pre-emptor and itis not denied 
that the plaintiff preemptor possesses the 
requisite qualifications. The Act does not 
anywhere lay down that the vendor also 
must bea co-sharer or a member of the 
village community. In Bank of Upper- 
India v. Munshi Alopi Prasad (9), it was 
held by a Benchofthe late court of the 
Judicial Commissioner of Oadh that as the 
land in suit was not in any way responsible 
for the revenue assessed upon the village 
the preemptor andthe vendor were not 
co-sharers of the same mahal and therefore, 
the pre-emptor could not claim to pre- 
empt the property under thesecond clause 
of s. 9of the Oudh Laws Act but that the 
pre-emptor could preempt the property 
asa member of the village community,- 
under the third clause of s. 9 and that it 
was not necessary that the vendor should 
bea member ofthe village community, 
Thiscase affords a complete answer to the 
appellant's argument, Assuming that the 
Secretary of State is neither a co-sharer 
noramember of the village community 
the plaintiff is still entitled to a desree 
for preemption as a member of the 
village community, which he undoubtedly 
is, 

My answer therefore to this question 
is that the sale in favour of the defendant 
is subject to thelaw of pre-emption 
enacted in the Oudh Laws Act. 

Next as regards estoppel. It has been 
pointed out thats. 10 of the Oadh Lawa 


Act requires the vendor to give 
notice to the persons concarned ‘of 
the price at which he jis willing 


to sell sach property.” The section further 
provides that such notica shall be given 
through the court within the local limits of 
whose juriediction the property or any 
part thereofis situate. There is a long 
catena of decisions of the late court of the 
Judicial Oommissioner of Oadh as well 
as ofthis court in which it has been held 
with reference to the provisions of s. 10 of 
the Oudh Lawa Act, that where estoppel 
by acquiescenca, as distiact from estoppel 
by prescribed notice is pleaded, it is neces- 
sary that there must be an offer specifying 
the price at which it was proposed to sell the 
property and refusal to purchase it— 
{see Gokul v. Chiranja (10), Chuni 
Lal v. Shambhu Dayal (11), Maryam 
begam v. Tika (tz), Bhagwat Singh 

(9) 10 0. O. 257. 

(10) 1 O. D. 137; Sel. Oas. No. 83. 

(11) 1 O. D, 832; Sel. Cas No. 305, 

(12)-1 O. O. 254, 
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v. Nazir Hussain (13), Bank of Upper 
India v, Munshi Alopi Prasad (9), Hanuman 
Sing v. Adiya Prasad (14) and Jagannath 
Prasad v, Chandi Prasad (15).] I can see 
noreason which could induce me to 
depart from the rule eo well established in 
this province. It was necessary that the 
notice should have contained an offer for 
sale at a definite priceand it should have 
been clearly brought home to the plaintiff. 
As the mere publication of the notice of a 
proposed auction sale in the plaintiff's vil- 
lage, does not satis'y these requirementer, I 
must hold that the plaintiff is not estop- 
ped from claiming aright of pre-emption, 
Indesling with the last question, the 
learned Oopnsel for the appellant has con- 
tended that the sale in the defendant's 
favour is immune from a claim for pre- 
emption, firstly, by reason of s. 16 of the 
Land Acquisition Act and secondly, by 
reason of the Orown Grants Act, XV of 1895. 
Section 16 of the Land Acquisition Act 
provides that when the Oollector has made 


an award under 5. 11,he may take posses. 


sion of the land which shall thereupon vest, 
absolutely in the Government free from all 


encumbrances. The argument is that pre- 


emption is a burden on the ownership of. 
land and as such an encumbrance within 
the meaning of the words as used in e. 16. 
Assuming but not admitting it to be so, it 
can only have the effect of making the prop- 
erty in the hands of the Government 


exempt from pre-emption. 1 can mean no. 


more than this, that when the property was 
acquired under the Land Acquisition Act, by. 


the Government for the use of the Secretary. 
of State, the acquisition so made could not: 


be the subject of pre-emption. As a matter. 
of fact an acquisition under the Land 


Acquisition Act is not asale and no question. 


of pre-emption can arise in respect of it. I 


can see nothing in the section to justify the. 
Secretary of. 


contention that when the 
State makes a private sale of the property 
thirteen years later, the property. in the 
hands of the vendee is also exempt from the 
law of pre emption. 

The preamble of the Orowno Grants Act 
which constitutes the key.tothe interpreta- 
tion of its provisions, shows. that it was 
enacted to. remove doubts (1) as to the extent 
and operation of the’ Transfer of Property 


Act and (2) as to the power of the Orown’ 
: (13) 50. 0, 395 

oud 
- (15) 93 Ind. Oas, 640; 3 O. W. N. 356; 1 Luck. 68; 
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13 O. L. J.212; 29 O. 0:327: A. I. R.1927 Oudh. : ) 
AE AAR EE EO fee ~: Btreas’ has, however, been laid upon the’ 
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to impose limitations and restrictions upon 
grants and other transfers of land made 
‘by it or under its authoriry. The appellant 
has not referred us to anything which might 


‘show that any doubts ever existed regard- 


ing the right of pre-smption in case of sales 
made by the Crown. On the contrary I 
find that as far back as 1868, in Collector 
of Fatehpur.v. Yad Ali (1), it was held 
that where Government econfiscates the 
share of a convict and sells it to another for 
valuable consideration, the co-sharers have 
a right to claim such share by right of pre- 
emptionon such sale and the condition 
of the wajib-ul arz is binding on Govern. 
ment as much as it was on the original 
owner, Government acquiring the share 
subject to the same condition as the for- 
mer heldit. The same view was taken in 
another case Sheodutt Ram Tewary v, Rama- 
dhree (2). If the Legislature intended that 
there should beno pre-emption in the case 
of sales made by the Orown, it was to be 
expected that the Act should have made it 
clear. The right of pre-emption arises not 
under the Transfer of Property Act but under 
the Oudh Laws Act. The history of the cir- 
cumstances in which the Orown Grants Act 
was passed shows that it was intended to 
deal with the validity of the terms and 
conditions incorporated ia grants or other 
transfers made by the Crown. It makes 
specific reference to the provisions of the 
Transfer of Property Act, but it does not 
purport and is notin my opinion intend- 
ed to take away the rights of third persons 
created by other Statutes. The matter 
would have been different if the. sale deed 
had contained any provision against the 
right of pre-emption. The Orown can 
override any law and if the sale-deed con- 
tained any condition against the right of 
pre-mption, it could have been valid 
in spite of the provisions of the Oudh Laws’ 
Act. Ssction2 of the Orown Grants Act 
provides in substance merely that grants 
and transfers made by the Orown shall 
be construed irrespective of the provi- 
sions of the Transfer of Property Act, 
It has clearly no bearing on the present 
case, Section 3 runs as follows:— 

“All provisions, restrictions, conditions and limita- 
tions over contained in any such grant or transfer as 
aforesaid shall be valid and take effect according to 


their tenor any rule of law, statute or enactment of 
the Legislature notwithstanding.” ik 


It has rightly been conceded by the 
learned Couneel for the appellant that the 
words “restrictions, Conditions and limita- 
tions over” have noapplication to this case, 
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word “provisions” and it is argued that the 


effect of giving the plaintiff a decree for 


pre-emption is to defeat the provisions of- 


thesale-deed in so faras it provides that 
the vendee, his heirs and assigns are to hold 
the property for ever, and of preventing 
the ssle-deed from taking effect according 
to its tenor, The argument has left me 
unimpressed. Ifthe vendee were to make 
a voluntary assignment of the property 
purchaced by him, it could not 
possibly be said that such an assignment 
would defeat the provision of the sale-deed 
- or would prevent the sale-deed taking 
effect according to ita tenor. If the 
vendee can make 8 voluntary assignment, 
why should not an involuntary assignment 
like preemption be also valid. The 
effect of a decree for pre-emption is only to 
substitute the pre emptor in place of the 
vendee. All the terms and conditions of 
the sale-deed would be applicable to the 
pre emptor just as much as they apply 
to the vendee. The pre-emptor has to 
accept the saledeed as it stands. Hə 
does not deny any right of the vendee 
under the sale-deed but simply seeks to 
enforce a particular right which is ‘not 
negatived by the deed and is therefore 
not in derogation of the provisions of 
s. 3, The dictionary meanings of the word 
‘“psrovisiors” are, & condition, previoas 
agreement or clause ina deed. The only 
case which I have been able to find as 
regards the meaning of the word “provi- 
sions” which can be ofsome help by analogy 
is the case of Walsh v. Secretary of State 
for India (16), aecided by the House of 
Lords, ‘The facts of this case were that 
in 1770 a deed was execated between Lord 
Oliveand the Directors etc., of the Hast India 
Vompany by which Lord Olive transferred 
tothe Directors & sum of money to be 
enployed in giving pensions to disabled 
officers and soldiers and their widowe, his 
declared object being thereby to induce fit 
persons to enter the company's service and 
to encourage them to bravery therein. The 
Directors and their successors were to be 
perpetual tiustees of the fund. In the 
deed was a covenant to the effect that if 
after 1784 the company should cease to 
employ a military force in India in the 
actual pay and service of the Oompany, 
and ships for carrying on the Oompany's 
trade, then the company would, subject to 
the annuities already payable out of tha 

(16) (1863) 10 H. L. 0.367; 11 E. R. 1068; 32L, J. 
sa 585; 9] Jur. (n.8.) 757; 11 W, R,823;2 N, R. 
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said fund, repay the money to Lord Olive or 
his representativer. In 1833 an Act of 
Parliament was passed to put an end to- the 
company’s trade and after April 1834 
ships were no longer employed by the 
Company. Ia 1858 another Act transferred 
the Government from the company to the 
Orown and likewise transferred the army 
of the company to the service of Her 
Majesty. The same Act vested in Her 
Majesty of the funds atthe disposal of the 
company, and bound Her Majesty by all 
the obligations of the company, fiduci- 
ary or otherwise. Sir John Benn Walsh 
having become the legal representative of 
Lord Olive filed this bill against the 
Secretary of State for India and the 
Attorney-General, setting forth*the above 
deed and the Statutes which had been 
passed affecting the same and prayed that 
the balance of the fund be repaid to him. _ 

Section 56 of the Act of 1858 (21 and 22 
V. c. 106) provides as follows:— 

“The Military and Navalforces of the Hast India 
Company shall be deemed to be the Indian Military 
and Naval forces of Her Majesty and shall be under 
the same obligations to serve Her Majesty as they 
would have been under to serve the said company 
and..... ...shall be liable to serve within the same 
territorial limits only, for the same terms only, and 
be entitled to the like pay, pensions, allowances and 
privileges and the like advantages as regards promo- 
tion and otherwise as if they had continued in the ser- 
vice of the said Company; such forces..... ehall con- 
tinue and besubject toall Acts of Parliament, laws 
of the Governor-General of India in Council and 
articles of war and all other laws, regulations and 
provisions relating to the East India Company's 
Military and Naval forces respectively as if Her 
Majesty's Indian Military and Naval forces respectively 
had throughout such Acts laws, articles, regulations 
and provisions been mentioned or referred to instead 
of such forces of the said company... es «e. see e 

The Lord Chancellor (Lord Westbury) 
in the course of his judgment obeerved as 


follows :— 

“My Lords another argument arising 
56th section was this, that the word ‘provisions’ 
which occurs inthe latter part of the clause in 
connection with those words, namely, ‘all other laws, 
regulations and provisions’ must be taken to be used 
here asa word comprehending the deed of 1770 and 
the provisions thereby made for the officers, soliders 
and widows. But itis impossible to give any accep- 
tation to that suggestion. The word ‘provisions’ is 
clearly intended here toindicate the ordinances, 
rules, directions and things ejusdem generis with 
those things denoted by the word with which it is 
found in company, namely, things answering to 
laws and regulations. You will observe also that 
the antecedent wordsare these, not thatthe forces 
and the persons hereafter enlisting shall have the 
benefit of the provisions, but that the forces and 
persons hereafter enlisting shall continue and ‘be 
subject to all Acts of Parliament, laws of the. Go- 
verner-General of India in Counciland articles of 
warand allother laws,regulations.and provisions 
relating to the, East India Company. The word 
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provision thereforé Was clearly here not intended 
to mean anythingin the sense in which we often 
now use the word ‘provisions’ namely as a material 
benefit in the form of an allowance of pension or gratu- 
ity, but ‘provision’ ishere used inthe sense of re- 
gulations orrules in conformity with the meaning 
of ther words ‘laws and regulations.” 


It ssems to me that the word ‘provisions’ 
as used ins. 3 ofthe Crown Grants Act 
is also to be construed ejusdem generis with 
the words ‘restrictions, cenditions and limi. 
tations over’ which follow it, Ths nane 
of the vendee cannot in this sense ba re- 
garded as a provision of the deed. [ there- 
fore find myself unable to hold that the 
personnel of the vendes isa provision of 
the deed or that the mere substitution of 
the pre-emptor in place of the vendee 
would derogate the validity of any provi- 
sion ofthe deed or interfere with its 
taking effect according toits tenor. I am, 
therefore, of opinion that there is noth- 
ing in the Orown Grants Act to make a 
sale-deed by the Secretary of State im- 
mune from a claim for pre-emption. 

For the above reasons I would answer 
“all the three questions in the negative, 

- Raza, J.— (December 20, 1982.)\— This 
appeal arises out of a pre emotion suit. 

The facts of the case are sufficiently set 
out in the judgments of my learned broth- 
ers.Srivastava and Smith, JJ., and it is not 
necessary ‘to repeat them in detail. 

The plaintiff's claim has been decreed by 
both the lower Courts and the defend- 

“ant has now. come to this court 
in second appeal. The Bench of this 
court’ before which the appeal came 

‘up, for hearing referred the following three 
questions for decision bya Full Bench :— 
. (1) Is the plaintiff estopped from claiming the 
right of pre-emption ? 

(2) Is the law of pre-emption asenacted in Oudh 


Laws Act, 1876, inapplicable to the circumstances 
of this case ? i 
(3) Is the sale in question made by the Secretary of 
State for India in Council immune from a claim 
for pre-emption by reason ofthe Orown Grants Act 
(No. XV of 1895) or any other law in force ? 


My learned brother Srivastava, J., has 
answered all the three questions in the ne- 
gative but my learned brother Smith, J., 
has answered the second and third ques- 
tions in the affirmative and has considered 
it uanecessary to answer the first question 
in view ofthe answers that he has given 
to the other two questions, 

After most careful consideration I have 
come to the conclusion that the second 
and third questions should be decided in 
the affirmative in view of the Orown Grants 
Act (No. XV of 1895). The preamble of 
the Act is as follows :— 
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“Whereas doubts have arisen as to the exten | 
and operations of the Transfer of Property Act, 
1882, and as to the power of the Orown to impose 
limitations and restrictions upon grantsand other 
transfers of land made by it or under its authority 
and it is expedient to remove such doubts; it is 


.hereby enacted as follows :—" 


Tho relevant sections ofthe Act ara in 
the following terms :— 

“Nothing in the Transfer of Property Act, 1882, 
contained shall apply or be deemed ever to have 
applied to any grant or other transfer of land 
or of any interest therein heretofore made or here- 
after to be made by or on behalfof Her Majesty 
the Queen-Empress, her heirs or successors or by 
or on behalf ofthe Secretary of State for India 
in Council to, or in favour of, any person whom- 
soever,; but every such grant and transfer shall 
be construed and take effect as if the said Act 
had not been passed. 


(3) All provisions, conditions and limitations over 
contained in any such grant or transfer as afore- 
said shall be valid and take effect according to 
their tenor any rule oflaw, Statuteor enactment 
of the Legislature to the contrary notwithstand- 
ing. 
A certain plot of landin village Barh- 
wal was acquired by the Secretary of 
S:ate under the Land Acquisition Act for 
public purposes in the year 1907 and an 
opium godown was construct3d upon it 
sutsequently. In 1528 the Sacretary of 
State cecided to sell the land and the 
building, Tbe Deputy Oommissioner of 
Baran Banki notified that a sale of the prop- 
erty would take place by public auction 
on tke 17th of November, 1928. On that 
date (17th November 1928) the auction sale 
was held and the last bid was the bid of the 
general agent of the plaintiff (Raja Harnam 
Singh of Ramnagar (for Rs, 800. The plaint- 


_iff’s bid was not accepted and a second auc- 


tion was notified for the 20th D:cember, 
1928. Notice of auction fixed for the 20th 
December, 1928 was proclaimed in Ram- 
nagar village in which tbe plaintiff resides. 
The auction sale could not ba held onthe 
20:h December and it was postponed to 
the 22nd of December. On that date (22nd 
of December) nobody appeared atthe auc- 
tion sale on behalf ofthe plaintiff and the 
highest bid offered on that date was of the 
defendant Sardar Gur Bux Singh for 
Rs. 1,350. This bid was accepted by the 
Board cf Revenus and a sale-deed was 
eventually executed on behalf of the 
Secretary of State for India in favour of 
Ssrdar Gur Bux Singh on the 3rd of 
August, 1929. The deed was registered on 
the sth of December, 1929. The present 
suit was filed by the plaintiff on the 2nd 
of May, 1980. He sues to enforce his right 
of pre-emption in respect of the sale, 
being the superior proprietor of village 
Burhwal which is included in the Ram; 
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nagar estate, The defendant. Sardar Gur Bux 
Singh.is a stranger to the -village. 

The relevant and material portion of the 
sale-deed is as follows:— 

“Now this indenture witnesseth that in considera- 
tion of the said sum of rupees one thousand three 
hundred and fifty (the receipt of which the vendor 
hereby acknowledges), the vendor doth hereby trans- 
fer to the purchaser all thatthe land and build- 
ings known as the Settlement Centre at Ramnagar 
in the District of Bara Banki as the same are 
described in the Schedule hereto and for the 
sake of greater clearness delineated on the map or 
plan attached hereto, to hold the same tothe pur- 
chaser, his heirs and assigns for ever subject to 
such rate, charges, taxes and assessments of every 
description asare now or may atany time hereafter 
be assessed, charged or imposed upon the said 
premises or upon any buildings which now or may 
at any future time be erected upon the same and 
the vendor hereby covenants with the purchaser. 
First that the said premises shall be quietly enter- 
ed into and upon and held and enjoyed and ‘the 
rents and profitsreceived by the purchaser without 
any interruption or distrubance by the vendor or 
any person claiming through, under or in trust from 
him and, secondly that the said premises are 
free from incumbrances and, thirdly that the vendor 
will at the costs ofthe person requiring the same 
execute and do every such assurance or thing as 
may reasonably be necessary for further or more 
perfectly assuring the said premises to the pur- 
chaser inthe manner hereinbefore appearing pro- 
vided always and itis hereby agreed that wherever 
such an interpretation would be necessary to give 
the fullest scope and effect legally possible to 
each of the covenants herein contained, the expres- 
sion ‘the vendor’ includes his successor and assigns 
and the expression ‘the purchaser’ includes his 
heirs andassigns in witness whereof the parties 
hereto have hereunto set theirhands the day and 
year first above written.” 


In view of s. 2 of the 
Act, I think, it was not 
the Secretary of State to make 
transfer of the propérty in 
by a registered instrument as required 
by 8,54 of the Transferof Property Act. 


Orown Grants 
necessary ` for 
the 


However, tbe transfer was made by a 
duly registered instrument as etated 
above, 


_ As the Secretary of State had decided 
to sell the property ia suit by auction 
no notice could be given under s. 10 
of Oudh Laws Act fixing the price at 
which the property was tobe sold. The 
property was sold by public auction on 
the 22nd of December, 1928, and the 
bid of Sardar Gur Bux Singh, defendant, 
was. accepted by the Board of Revenue 
on behalf of the Secretary of State. In 
my opinion the property was practically 
gold to Sardar Gar Bux Singh on the 
22nd December, 1528, though the sale was 
confirmed or ecanctioned subsequently. 
The questicn is—Is the plaintiff entitled 
to claim the right of pre emption in res- 
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pect of the tranefer in question under 
the Oudh Laws Act (Act No. XVIIL of 
1876)? -I -would answer the question -in 
the negative. l ‘ 

The question depends upon the con- 
struction of the deed and ss.2and 3 of 
the Orown Granta Act. < 

I think the transfer evidenced by the 
deed js practically agrant for consider- 
ation. l 

According to the provisions and con- 
ditions of tne deed, Sardar Gur Bux Singh 
and his heirs and assigns were to hold 
the property for ever and the premises 
were tobe quietly entered into and upon 
and held and enjoyed by them. If effect 
isto be given to these provisions and 
conditions according to the tenor, it must 
be held that the transfer is immune 
from aclaim for pre-emption under the 
Oudh Laws Act. It is true that the deed 
does not contain any explicit condition 
against the right of the pre-emption, but 
it must be held, by necessary implica- 
tion, that the transfer is immune from 
a claim for pre-emption when the property 
was to be held- and enjoyed by. Sardar 
Gur Bux Singh, his heirs and assigns 
for ever. If the plaintiff is allowed 
to enforce this right of pre-emption 
in respect of the transfers in’ question 
the provision and conditions of the deed 
would, in my opinion, be defeated and. 
the property which was to be held and 
enjoyed by Sardar Gur Bux Singh, his 
heira and assigns for ever would go out. 
of their possesion for ever and: would: 
never be enjoyed bythem as provided:by 
the deed. Under s. 3 of the (Crown 
Grants Act, all. the-provisions and condi- 
tions of the sale-deed should take effect ac’ 
cording to their tenor, and to give effect: 
to them according to their tenor, it must- 
be held that the sale in quesetion is im- 
mune from a claim for pre-emption under 
the Oudh Laws Act of 1876. The Orown 
can override any law, and the transfer 
in favour of Sardar Gur Bux Singh must 
be held to be free from the right of 
pre-emption according to the provisions. 
and conditions of the deed mentioned 
above. The right of pre-emption which 
the plaintiff seeks to enforce in respect 
of the transfer in question, is, in my 
opinion, negatived by the deed and isin 
derogation: of the provisions of-s. 3 of 
the Orown Grants Act. The mera name 
of the vendee may not be a provision of 
the deed, but. when it is provided by 
the deed that the property would be 
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enjoyed by hit and his heirs and 
assigns for ever.this mustbe held to be 
the provision and condition of the deed 
which must take’ effect according to their 
tenor undere. 3 of the Orown Grants Aci. 

Ido not think it necessary torefer to 
the decided cases that have been laid 
before us in the course cf arguments. It 
is sufficient to say that none of them 
covered the point which isnow under con- 
sideration. The cases which were decided 
before the Crown Grants Act came into 
force can be of no assistance in deciding 
the present cess, In my opinion. the law 
of pre-emption as enacted in the Oudh 
Laws Act is inapplicable to the circum- 
stances of his case, and the sale in ques- 
tion made by the Secretary of State for 
India in Council isimmune from aclaim 
for pre-emption by reason of the Orcwa 
Grants Act (No. XV of 1894), 

I would therefore answer questions Nos. 
2 and 3 inthe affirmative. In view of my 
answers to questions Nos, 2 and 3it is 
not neceseary to decide the question of 
estoppel embodied in the first question. 

Raza & Smith, JJ.— (December 21,1932) 
--The questions of law involved irc this 
case were referred for decision to a Fall 
Bench, The members of this Bench 
have answered the second and third ques: 
tions inthe affirmative. We have held 
that tbe law of pre-emption as enacted 
in the Oudh Laws Act, 1876, is inappli- 
cable to the circumstances of this caese, 
and. that the sale in question 
made.by the Secretary of State for India 
in Gouncil is immune from a claim for 
pre emption by reasons of the Orown Grants 
Act (Act No, XV of 1895), The Hon'ble 
Mr. Justice Srivastava has answered all the 
three questions in the negative. The 
result is that the majority of the members 
constituticg the Full Bench have decided 
that the law of pre-emption as enacted in 
the Oudh Laws Act, 1876, is inapplicable 
to the circumstances of this case and ihat 
the sale in question made by the Secretary 
of State for India in Oouncil is immane 
from a claim for pre-emption by reason of 
the Crown Grants Act. It follows that the 
appeal of Sardar Gur Bux Singh must 
now be decided by us in accordance with 
the opinion just now stated. 

Hence we allow the appeal and setting 
Aside the decrees of the lower Courts 


dismiss the plaintiffs suit with costs 
throughout, 
N fa Appeal allowed. 
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LAHORE HIGH COURT. 
Criminal Revision Petition No, 154 of 1932. 
January 13, 1933. 
CoLpsTszam, J. 
BAGH ALI—Acouszo—Petittonnz 
versus 
KARIM BAKHSH—Oo:; PLAINANT 


— REBPONDENT, 

Criminal Procedure Code (Act V of 
A—Complaint before Magistrate—Case 
of civil nature—Vexatious nature 
Quashing of proceedings. 

Where a complaint filed before a Magistrate is 
purely vexatious and prima facie one for disposal 
by a civil Court, it is open to the High Court to 
quash the proceedings under s. 561-A, Oriminal 
Procedure Code. Ladha Shah v, Zaman Ali (1), fol- 


lowed. 
526 of the Criminal 


1898), s. 561- 
prima facie 
of complaint— 


Petition under s. 
Prceadure Oode, for transfer of the case 
from the Court of the Honorary Magistrate, 
Ohoti Zarina, District Dera Ghazi Khan, 
to some other Oourt of competent jurisdic- 
tion in Gujrat District, 

Mr. Mohammad Amin, for the Patitioner. 

Order.—One Karim Bakhsh made 
a complaint, in Dera Ghazi Khan district 
under e, 406, Indien Penal Code, against 
Bagh Ali and his wife Musammat Aishan 
who belonged to Gujrat district, asserting 
that in March 1931 Bagh Ali and his wife 
had borrowed a mare from him and had 
not returned if. Bagh Ali applied to thig 
Oourt for transfer of the case on the 
ground that it was false and msnitestly 
a counterblast to a complaint which had 
been made by BaghAli against Abdul 
Khalil of Wazirabad under s, 407, Indian 
Penal Code, in respect of some jewellery. 
in a Gujrat Court and was pending in the 
Oourt of the Tahsildar of Gujrat. I+ wad 
alleged that Karim Bakhsh, who is a dhobi 
and lives in Dera Ghazi Khan, had made 
his complaint at the instance of a relation 
of Abdul Khalil who is married to an 
ee in Dera Ghazi Khan. 

The petitioner has put in an i 
to the effect that he has never rea 
Dera Ghazi Khan and knows nobody there 

The respondent Karim Bakhsh has been 
personally servad with notice after con- 
siderable difficrlty but has not appeared 
and it seems that he is intentionally 
avoiding appearance in ae Court, 

ere is certainly roun 
suspicion thst Karim Bakhsh a eae id 
is purely vexatious but in any case it is 
prima facie one for disposal by a Ciyil 
Oourt, The remarks of Oampbell, J., in 
Ladha Shah v. Zaman Ali (1) are applicable 


(1) 84 Ind, Oas, 351;26 Or. L. J, 287: 
Lah, 289, : 287; A, L R. 1994 
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and under. 8. :561-A of the Criminal Pro- 
cedure Oode I accept the petititon and 
quash the proceedings in. Dera Ghazi 
Khan, oe 

N/a. Petition accepted, 


PATNA BIGH COURT, 
Miscellaneous Appesl No. 58 of 1930. 
3 `- March 11, 1932.” -> ' 
COoURTs EY TERRELL, G. J., AND Fazi ALI, J. 
RAMNATH MANDAL AND 0THERS— 
: APPELLANTS 
Versus ` 
: ATAL MANDAL AND O0OTAERS— 
RESPONDENTS 
‘Civil Procedure Code (Act V of 1908), O. XLI, r. 
19—Appeal adjourned—Adjourned date correctly 
entered in cause list—Absence of appearance of 
appellant on adjourned date—Dismissal of appeal— 
Application to restore—Summary dismissal of, if 
proper—Opportunity to be given to appellant to 
prove his case. f 

Where although the adjourned date of hearing of 
an appeal was correctly entered in the cause list, 
the appellant did not enter appearance and the appeal 
was therefore dismissed and subseguently his 

application for restoration was dismissed by the 
court relying on the entry in the cause list : 

Held, that the lower Court overlooked the fact 
that a bono fide mistake mighthave been made about 
the date, and that an opportunity should have been 
given to the appellant to prove his case and the ap- 
peal’ should not have been dismissed summari- 


ly. i 
: Miscellaneous Appeal from anorder of 
the District Judge, Purulia, dated the 6th 
December, 1930. - 
“Mr. S. C. Mazumdar, for the Appellants, . 
` Mr. R. S Chatterji, ior the Respondents. 
Fazl Ali, J—This is an appeal from 
an order passed by the District Judge of 
Manbbum, declining to restore an appeal, 
which was dismiesed for the default of the 
appellants on 15th November 1930. It 
appears that oneofthe dates fixed for the 


hearing of the appeal was 17th September, 


1930. On that date the learned Judge 
appears to have been engaged in trying 


another cage and so the appeal was. adjourn- 


ed to 15th November 1930. On the 15th 
November the Pleader appearing for the 


appellants informed the court that he knew’ 
about the eppeal and that his, 
clerk had not told him thatit was fixed for, 


nothing 


that day. The learned Judge, however, 
thought thatthe éxcuse was not sufficient 
gnd so dismissed the appeal. 
on 27th November 1930 the appellants ap- 


plied to the learned Judge for the restora-’ 


tion of the appeal. and in their application 
they set out certain. facts. which were , sup- 


_ ported by-an affidavit. Among other facts . 
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Thereupon- 


14940, 


they stated that the adjourned date had 
been noted on a slip by cne Khepakar 
Mukharji who had looked into the cause 
listand that one Babu Nibaran Chandra 
Majumdar, a local Mukhtar who was lock- 
ing after the case, was also present with the 
applicant and Khepakar Mukharji when 
the latter looked into the list and noted 
the adjourned date in the diary. It was 
stated that it was this Mukhtar who had 
given the corresponding Bengali date to 
theapplicant on consulting hie diary. , It 
was further stated that on the 17th Ssptem- 
ber the Pleader who was engaged on behalf 
of the epplicants was not in Purulia and 
that they had been told that there was. no 
chance of the case being taken up and s0 
they did not approach any other Pleader. 
The applicants also drew the attention of 
the court to the fact that there had been no 
negligence on their part on any of the 
previous cates and they accordiagly aeked 
the court to restore thecase and hear the 
appeal on the merits. | 
The learned Judge merely looked into 
the cauee list of the 17th September and. 
being satisfied that the, adjourned date, 
namely, the 16th November was clearly and 
correctly written there, be was of opinion. 
that the failure to appear on the part of 
the appellants was due to nothing but 
their carelessness or that of their agent or. 
mukhtar, He accordingly dismissed the 
application summarily. Theonly question. 
to be considered is whether in view of ‘the. 
allegations made by the applicants in 
their petition the learned Judge should 
have dismissed the application summarily 
without giving an opportunity to the ap- 
plicants to examine the persons mentioned’ 
in their-application of the 27{h November. 
The learned Jadge relied on the cause list, 
but-he overlooked the fact that a bona fide. 
mistake may have been made about the 
date even though the cause list may have 
been referred to. In my opinion this was 
a case in which the learned Judge should 
have given an opportunity to the appellants 
to prove their case and the application for. 
restoration of the appeal should not have 
been dismissed summarily. I would there- 
fore set aside the order passed by the 
learned Judgeon 6th December 1930 and’ 
send the cass back to him for disposal 
according to lew after giving an opportuni.’ 
ty to the parties to adduce such evidence 
às they may think fit. Costs will abide 
the result. 
Courtney-Terrell, O. 3.—I agree. 
N./a.4 3 - Case remanded, 
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LAHORE HIGH COURT. 
Oriminal Appeal No. 120 of 1932. 

l December 20, 1932. 

COLDSTREAM AND Jat LAL, JJ. 
NAWAB AND OTAER3—CONYIOTS— 
APPELL:NTS 
Versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 509— 
Lahore High Court Rules and Circulars Chap. XXIV 
A, para 5—Deposition of medical witness—Omis- 
sion of Magistrate to append certificate—Admissibility 
of deposition. 

The failure of a Committing Magistrate to append a 
certificate to the deposition of a medical witness that 
it was taken by him and signed by him inthe pre- 
sence of the accused has not the effect of making the 
evidence of the medical witness recorded by the 
Oommitting Magistrate inadmissible if it otherwise 
appears that the statement was recorded and attested by 
the Magistrate in the presence of the accused. Kacha- 
li Hari v. Queen-Hmpress (1), refered to. [p 578, col, 1] 

Oriminal Appeal from an order of the 
Sessions Judge, Hiassr, dated the 5th Sep- 
tember. 1932, 

Mr. Muhammad Monir, for the Appel 
lants. 

Mr. Muhammad Akbar Khan, for the 
Government Advocate, for the Respondent, 


Jai Lal, J —On the 5th of November» 
1932, Majid received eight injuries on 
different parts of his body, which had been 
caused by a large number of lathi blowa. 
His parietal bone was extensively fractured 
and the brain was protruding and three of 


his ribs were also fractured. On the same. 


occasion P. W, Mehr Din also received five 
contused wounds and bruises. He had to 
remain. in the hospital for twenty days and 
when discharged was unable to resume his 
ordinary duties Majid died as a rasult of 
the injuries received by him after about an 
hour. The Sessions Judge of Hissar has 
convicted Nawab and Abla,two brothers and 
their father Sharfu and their nephew Usman 
of the murder of Majid and has also con- 
victed the same men for the attempted maur- 
der of Mehr Din. He has sentenced Nawab 
and Abla to death under s. 302 read with 
5, 34, Indian Penal Oode, and Usman and 
Sharfu to transportation for life. He has 
` further sentenced all these men to three 
years’ rigorous imprisonment under .s, 307 
read with s, 34, Indian Penal Oode. Tha 
convicts have appealed to this court 
through Mr. Mubammad Monir, Advocate, 
whom we have heard on their behalf. (After 
dealing with the facts ofthe case and the 
evidence aiduzed his Lordship proceeded as 
follows); I would, therefore, uphold the con- 
viction of Nawab and Abla for the murder 
of Majid and confirm the sentence of death 
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passed upon them, as, in my opinion, the 
jeesar penalty provided for the offense of 
murder is not an adequate sentence in 
their case, having regardto the brutal and 
deliberate nature of the assault. 

Usman and Siarfu ought, in my opinion, 
to be convicted under f. 325, Indian Penal 
Code, and Nawab and Abla must also bə 
convicted under the same section by virtue 
ofs 34 of the Indian Penal Oode, as it must 
be assumed that when these men started 
armed with lathis and agandala to beat 
their adversarias, they must be deemad to 
intend or at least to know that grievous 
hurt would be caused to their victim. 
Usman, however, is a grandson of Saarfu, 
being his daughter's con, and is aged bet- 
ween 15 and 16 years, therefore,'in my opi- 
nion, the sentence already uadergone by 
him will suffize in his case. In the cise 
of Shirfu I wouli merely alter the convic: 
tion to one under 8. 323, [adian Ponal Opie, 
and maintain the sentence of three 
years’ rigorous imprisonment awarded to 
him under s. 307, Indiaa Penal Oode, 
I would cet aside the conviction and sen- 
tence of Usman and Sharfa in respect of 
the murder of Majid. 

It is necessary to mention an objection 
thet was taken by the learned Counsel for 
the appellants to the admissibility of the 
evidence of the dcctor. Is appears that ihs 
evidenca of Dr. Dhanpat Rsi, Assistant 
Sargson, who performed the post mortem 
examination of Majid and who eximined 
the injuries of Saarfu and Abla, was re- 
corded by the Committing Magistrate. Tnis 
witness was ast callei at the trial, but his 
statemsit mala bafora ths Oomnittiog 
Magistrate was read out in court and trans- 
ferred to the Səssions file under s. 509, 
Oriminal Procaiure Oods. The same pro- 
cadure wasadopted with regard to the evi- 
dence of Dr Giulan Haidar who deposed 
to the injuries of Məbr Din, I should here 
mention that Sharfu hid three injuries, two 
of which ware simple and one was teshnical- 
ly a grievous injury, being 4 simole frac- 
ture of tha bones ofthe forearm and that 
Abla had threa simpla injuries. Taese 
apparantly were cused by the dezeasei and 
Məhr Din when they were defending 
the n3elves against the attack by the appel- 
lants, though with the exception of Nara, 
the prosecution witnesses have stated that 
they did not seeany injuries being caused to 
these two appellants. The statements of both 
these medical witnesses were recorded in 
the presence of the accused by the Oommit- 
ting Magistrate, In fact Dr, Dhanpat Rai 
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< was crces-examined by the ecsused when 


„he made bis statement relating to the in- 


“juries of Majid. The statements of both 
the doctors are signed by them end the 
‘Magistrate anda rote is added that they 
were read over and admitted correct by 
‘them. The signatures of the doctors are 
- in fact below these notes. 
: The learned Counsel contends that these 
Statements could not be admitted in evi- 
‘dence under s. 509, Oriminal Procedure 
- Code, which provides that the deposition of 
a Oivil Surgeon or other medical witness, 
taken and attested by a Magistratein the 
presence of the accused may be given in 
evidence in any enquiry, trial or other pro- 
‘ceeding under this Oode although the de- 
ponent is not called as awitness. Itis 
contended that thereis nothing toshow on 
the face of the record that the statement 
. was taken and attested by the Magistrate 
in the presence of the accused. A reference 
to the record, however, shows that the 
accused were present when the statements 
of there medical witnesses were recorded, 
The instructions issued by this court which 
sre to be found in the 5th paragraph of 
Ohap, XXIV-A of the third volume of the 
Rulesand Orders are that the Magistrate 
‘should append a certificate in the follow- 
ing form: “Taken .before me and signed 
by me in the presence of the accueed", and 
shouldsign. it." These instructions, how- 
ever, . do not imply that failure to follow 
them has the effect of making the evidence 
of the medical witness recorded by the 
Oommitting Magistrate inadmissible if it 
otherwise appears that the statement was 
recorded and attested by the Magistratein 
_the presence of the accused. To attest 
means to certify, I have already stated 
that it appears from the Magistrate’s record 
that the accused were present when the 
statements were recorded and read over to 
the witnesses and admitted by them to 
be correct and were signed by the witnesses 
and by the Magistrate, 

Now, 8. 50%, Oriminal Procedure Code, 
does not in so many words require any 
certificate by the Magistrate in any parti- 
cular form and having regard to the form 
of the certificate prescribed by this court it 
appears to me that the requirements of the 
law would be complied with if it appears 
or is made to appear that the statement was 
.taken and signed by the Magistrate in the 
presence of the accused. In order, 
however, to obviate the necessity of calling 
a Magistrate to prove that he did 80, in the 


pbsence of aclear proof on the record that, 
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ig 
he recorded and attested the stater 
the medical witness in the presenci 
accused, this court has enjoined the 
trates to append a certificate in th 
cribed form and it is obviously the 
to comply with the instructions | 
court. That, however, does not nece 
mean that if there is nocertificate 
prescribed fo:m, the statement b 
inadmissible, 

The nearest decided case cited | 
appellants’ Counsel is Kachali F 
Queen Empress (1). | It was held i 
case that before the deposition of a 
cal witness taken by a Committing 
trate can, under s, 509, Oriminal Pro 
Code, be given in evidence «at thi 
before the Court of Session, it must 
appear from the Magistrate's record 
proved by the evidence. of -witne 
have been taken and attested b 
Magistrate in the prasence of the ac 
It would be observed that the 1 
Judges were of opinion that the fa 
the statement was recorded and attes 
the presences of the accused, could 
be made to appesr from the Magic 
record or be proved by the evidence | 
nes3es. The addition of a certificate 
Magistrate was not considered to be] 
necessary. The facts of that case, ho 
were very near to the facts of thisc 
it appears that the deposition of the 
Surgeon was signed both by him a 
Committing Magistrate and the witne 
cross examined by the accused. Ii 
not, however, appear from the repo: 
the statement was read over and” adı 
to be correct by the Civil Surgeon as 
present case. In that case the li 
Judges observed that there was noth: 
the face of the deposition to show 
was attested by the Magistrate in t) 
sioner’s presence. In the present case 
ever, the presence of the accused is 
by the Magistrate at the commencen 
the proceedings of the day; it must, 
fore, be assumed that the statement. 
recorded and readover to the witne 
the presence ofthe accused and sigi 
their. presence, especially when it 
membered that oneof these witnesse 
cross-examined by the accused. 

Inmy opinion, therefore, the. depo 
of the medical witnesses are not ini 
sible merely because the Magistra 
failed to append certificates in the 
cribed form. For this reason the stat 
ofthe two medical witnesses is adm 

(1) 18,0, 229, 
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in evidence, At the seme time I wish to 
make it clear that even if the statement of 
Dr. Dhanpat Rai be held to be inadmissible, 
the conviction of Nawab and Abla for the 
murder of Majid is supported by other 
evidence which shows that both these men 
belaboured the latter with a gandala anda 
dang respectively and caused him injuries 
as a result of which he died within an hour. 
It must, therefore, be assumed that in the 
absence of proof of other supervening 
causes death was the direct result of the 
injuries caused by Nawab and Abla. 

Coldstream, J.—I agree. 

A, ~ Order accordingly, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civil Appeal No, 22 
of 1929. 
April 1, 1932. 
Fersers, J O. AND ROPOHAND, A. J. O. 
HIROMAL THAK RIOMAL 
AND CTHESS—APPELLANTS 
versus 


TINDANMAL AND OTRERS—RE3PONDENTS. 

- Civil Procedure Code (Act V of 1908), ss. 11, 69 to 72 
0. XXI, r. 2—Transfer of decree to Collector for 
execution—Powers of Collector —Liquidation scheme— 
Certification of satisfaction by Collector—Subsequent 
application for execution to Court—Whether barred 
by res: judicata or estoppel —Jurisdiction of Court to 

. consider if decree is satisfied. 

- Although a decree is transferred for execution to 
the.Collector under ss. 69 to 72, Civil Procedure Code 
itis for the Court which passed the decree and not 
for the Collector to construe the decree. Allthat is 
delégated to the Collector is to considet the proper 
mode in which the decree may be satisfied by an 
agriculturist-debtor, so as to save, if possible, the 
sale of his property, and it is for that purpose that he 
is required to formulate a liquidation scheme which 
may not be interfered withby the Court. But there 
is nothing in the Code or the rules framed thereunder 
to warrant the suggestion that the Oourt is divested 
of its powersof holding an inquiry into the question 
whether the amount of the decree has been satisfied or 
Dot or to ordera further execution when the Collector 
has returned the papers under an erroneous belief 
that the whole amount has been liquidated. 

Consequently, an application under O. XXI, r, 2 
can be made to the Civil Oourt which has transferred 
its decree for execution to the Collector. [p. 580, col.2.] 

Where proceedings for execution of a mortgage 
decree were transferred for execution to the Collector 
and the judgment-debtor applied under O. XXI, r. 2. 
to the Court to notify that the decree had been fully 
satisfied and on being referred to the Collector, the 
Qollector certified the amount due which being paid, 
the Collector returned the papersto the Court hold- 
ing that the decretal amount had been liquidated, and 
after the court had passed an order accordingly, the 
decree-holder applied for execution claiming a 
large amount as still due: 4 : 

: Held, that the application was “not barred either by 
res judicata or by estoppel by conduct and that it 
yas competent, |p, 581, col. 2.) 
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Firat Oivil Appeal against an order of 


the First Olass Subordinate Judge, 
Larkana 

Mr, Fateichand Assudomal, for the 
Appellants. 

Mr. Assudomal Rewehand, for the Res- 
pondents. 


Judgment —This appeal arises in 
execution proceedings, 

The appellants are holders of a mort: 
gage decree and the judgment-debtors are 
agriculturists. In 1918 the appellants 
filed their first application for sale of the 
mortgaged property, and this application 
was transferred to the Oollector under the 
provisions of ss. 69 to 72, Oivil Procedure 
Code. He formulated a scheme for dis- 
charge of the decretal amount in three 
instalments, and leased out the property 
for the period covered by the instalments, 
In 1925, after two instalments were paid 
by the lessee although not on due dates, 
the _ judgment debtors paid into Oourt 
Rs. 800 and asked the Court to certify that 
the decree be noted as fully satisfied. 
They purported to apply under O. XXI,r. 
2, Civil Procedure Oode. Their applica- 
tion wasopposed by the appellants on se- 
veral grounds. On the pleadings of the 
parties the learned Judge framed the 
following preliminary issue :— 

“Whether an application under O, KAT, r. 2, Civil 

Procedure Oode, can be made to a civil Oourt which 
has transferred its decree for execution to the Qol- 
lector under ss. 69 to 72 of the Code of Oivil Pro- 
cedure,” 
He answered this issue in the negative 
and referred the judgment-debtora for 
relief to the Oollector, Thereafter the 
Collector or rather the Deputy Oommis- 
sioner as he ig called in that district, went 
into the matter, but as he experienced 
some difficulty in interpreting the decree, 
he made more than one reference to the 
Court, and after obtaining the advice of 
the Oourt, held that in addition to Rs. 800. 
deposited by the judgment- debtors a sum 
of Rs, 83 was due by them which they paid 
through him to the sppellants. He then 
returned the paper to the Oourt certifying 
that according to the account Rs. 8,007-1-2 
had been paid by the judgment-debtors in 
fulfilment of the amount due under the 
decree, and on March 30, 1927, the Oourt 
passed a Ohamber order that satisfaction to 
that extent be noted. 

Oa November 5, 1927, the sppallants 
filed the present exscution application. 
seking for exec ition to issue for the balanca 
of Rs, 1,769-3 said to be due to them under 
the decree but the learned Judge dismissed 
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his potition holding that the order passed 
by himon the application under O. XXI, 
r. 2, Civil Procedure Oode, operated as res 
judicata and barred the present execution 
application. - ; 

We have been unable to follow this 
finding or the reasons on which it is 
based; nor are wa able to follow the grounds 
on which the issue which formed the 
foundation of the first order was framed 
and decided, ect 

In dealing with the present application 
for execution, the learned Judge has 
said :— 

“At the time of opposing the judgment-debtor's 
application to have the adjustment recorded, it was 
contended on behalf of the decree-holder that this 
Court had no power to interfere with the ‘scheme’ 
prepared by the Revenue authorities. 

Yet it is as the result of this very scheme that the 
Deputy Commissioner reports that the decree has 
been satisfied. Evidently, what suited the decree- 
holder in 1926, does not seem to suit him now. Hence 
it is that wefind his Pleader arguing that it was not 
open to the Deputy Commissioner to take accounts, 
which function (according to him) belongs to the 
Court alone.” 


But if the learned Judge below had 
carefully applied his mind to the pleadings 
of the parties which formed the foundation 
of his first order, and ‘to what had trans- 
pired between the date of that order and 
the present execution application, he 
would not have fallen into the palpable 
error of proceeding on the assumption that 
the judgment'creditors were attempting 
to blow hot and cold and were raising 8 
contention different from that raised by 
them before. 

In no sense were they asking the Court 
“to interfere with the scheme prepared by 
the Revenue Authorities.’ The mode of 
liquidating the decretal amount was with- 
in the competence of the Daputy Oommie- 
sioner, but what amount was due under 
the decree was to be determinedby the 
Court which passed the decree and not by 
the Deputy Commissioner. 


The appellants had said nothing in the 
objections filed by them to- the application 
under O. XXI, r. 2, Oivil Procedure Vode, 
to suggest that the Court had no juris- 
diction to determine the manner in which 
the decretal amount was to be calculated 
end therefore, there wes no scope for 
argument that the judgment-debtors had 
now changed their position. Not only 
that, but the Deputy Commissioner had 
made no attempt to construe the decree or 
to find out for himself what amount was 
due under it. He had sought the direc- 
tions of the learned Judge, and the learned 
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Judge had without notice to the parties 
given directions by. his orders dated Sep- | 
tember 14, 1$26,. December 3, 1926, and 
February 7, 1927. It was in compliance 
with those directions which inter alia 
related tothe mode of calculating interest 
and of appropriating payments towards 
the decretal debt ina particular manner, 
that the Deputy Commissioner had found 
that asum of Rs, 83 was all that remained 
to be paid. The appellants were in effect, 
challenging the correctness of the ex parte 
directions given by the learned Judge 
himself. | 

The point row inissue was not at all in 
iseueat the.date of the application under 

O. XXI, r.2, Civil Procedure Orde, That 
being Bo, there was no scope for the learn- 
ed Judge to cell in aid the doctrine of 
res judicata for tbe purpose of throwing 
out the present execution application. 
Much less was there any sape of applying 
the pricciple of eatoppel by conduct, for 
the reasons given above. The appellants 
had said nothing and had done nothing 
contrary to what they had said or done 
before to the prejudice of the judgment- 
debtors, and consequently the judgment- 
debtors, could not possibly have altered: 
their position so as to avail themselves of 
the plea of estoppel. 

The finding of the learned Judge cannot, 
therefore, be maintained. ; 

As the first order is not now under 
appeal, we do not propose to enter into a 
discussion as toits legality. We think it 
sufficient:to observe that the issue. raised: 
by the learned Judge for his decision -was: 
not a proper issue to raise. We are not 
now concerned with the question whether. 
the contentions raised by the appellants at- 
that time were right or wrong. But it is 
evident that on that occasion the issue 
propounded by the learned Judge for con- 
sideration was much wider than that. 
which could be appropriately. raised. If 
proper issues had been raised, the learned 

Judge would perhaps have dealt with the 
case even at that stage in a different man- 
ner. 

The appellants had filed a petition for 
the papers being sent back to the Deputy 
Oommissioner and had filed separate. 
objections to the application under O. XXI, 
Tt. 2, Oivil Procedure Code. In their. 
petition after reciting the facts and stating 
that a large amount was still due to them,. 
they had said :— 


“According to Sch, III of the Civil Procedure Code 
the amount has to be recovered by the Deputy Oom- 
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missioner. The Deputy Commissioner has not given 
the plaintifis any account in respect of payment of 
the full amount and his correspondence itself shows 
that the amount of the third instalment was not 
credited with him, Till then, these papers should not 
remain here, nor should any inquiry be made in this 


Court os arasen h 
Therefore the balance should be recovered and 


papers sent afterwards,” , 

Againin their objections after referring 
to the echeme prepared by the Oollector 
they had said :— 

“The plaintiffs had to receive by Ist June 1925 
Rs. 1,477-10-0 and interest and from first two instal- 
ments about Rs. 150 were also still due. The defen- 
dants have putin court Rs. 800. The balance is due 
to the plaintifis. This has to be recovered by the 
Deputy Commissioner according to the 3rd Sche- 


dule.” 
: “According to the above Schedule this court is not 


competent to go into the proceedings of the Deputy 
Commissioner or the account of the increase or 
decrease of the amount.” 

arit] the entire amount has not been paid before 
the Deputy Commissioner and the Deputy Commis- 
sioner has not written that the entire amount has 
been paid, until then this court has no jurisdiction 
to take such proceedings.” 

It is no doubt true that para. 6 is some- 
what anbiguous, and perhaps the learned 
Judge would have 
had got a further statement from the 
appellants on that point. But taking the 
objections as a whole, it is abundantly 
“clear that the objecticn of the appellants 
was two-fold. They contended (1) that the 
court could not go behind the scheme 
prepared by tha Depaty Commissioner 
under the schedule, and (2) that at that 
time the court could not g» ints tha ques- 
tion whether the decree nad beea fally 
ga:iafisd, Bat they navec disputed tas 
rightof the court to go into the question 
of the adjustment of the decree or its 
interpretation after the Daputy OCommis- 
sioner had certified to the court that the 
the decree had been discharged. 

That itis for the court which passed a 
decree and not for the Oollestor to constras 
the decree as. 8 point which is hardly 
open to doubt. All that is delegated to 
the Oollector is to coneider the proper 
mode in which the decree msy be satisfied 
by an agriculturist debtor, 80 86 to save, 
if possible, the sale of his property. It is 
for that purpose that he is required to 
formulate a liquidation scheme which may 
not be interfered with by the Court. But 
there isnothing in the Oode or the rules 
framed thereunder to warrant the sugges- 
tion that the court is divested of its powers 
of holding an inquiry into the question 
whether the amount of the decree has 
been satisfied or not or to order a further 
execution when the Collector has returned 
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the papers under an erroneous belief that 
the whole amount has been liquidated. 

We hold that the present execution 
application is not barred by the rule either 
of res judicata or of estoppel by conduct. 
We, accordingly, set aside the order of the 
learned Judge and direct him to take back 
the present execution application on his 
= and to deal with it according to 
aw, 

Costs to be costs in the cause. 

Before leaving these papers we cannot 
but express our disapproval of the manner 
in which the learned Juige has dealt with 
this case both now and on the former 
occasions in not carefully applying his 
mind to the pleadings of the parties and. 
raising proper issues for his consideration 
resulting in loss of time, inconvenience 
and expense to the parties. 

N. [A Appeal allowed. 


——— 


MADRAS HIGH COURT. 
Civil Revision Petition No. 534 of 1928 


and 
Appeal against Appellate Order No. 25 
of 1929, 
January 11, 1933. 
PaKENHAM WatsH J. 
G. KUPPUSWAMI OHETTY—Patirionge 
t ersus 
PAKKIRI PILLAI 
AND OTHERS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 145— 
Surety for production of articles attached—Proper 
procedure for enforcing bond—Application for 


arrest, competency of. 

Where persons have become sureties for the 
production of articles attached undera decree and 
executed a bond, while a separate suit to enforce a 
bond of thisnature is net necessary yet action on 
me pona does not fall under s. 145, Civil Procedure 
Code. 

The proper mode of enforcing the bond must be 
by the court making an order inthe suit upon an 
application to which the sureties are parties to pro- 
duce the articles. A petition to arrest the sureties 
without having obtained an order of court under the 
bond, is premature. Raj Raghubir Singh v. Jai 
Indra Bahadur Singh (1) and Sankunni Variar v. 
Vasudevan Nambudripad (2), referred to. 


Oivil Revision Petition under 8. 42 of 
Act V of 1908, and s. 25 of Act IX of 1887, 
praying the High Oourt to revise the order 
of the Court of the District Munsif 
Chidambaram, dated 5th September, 127 
and made in E. P. No 485 of 1927 in 
Madras 8. O. 8. No. 12600 of 1923 and 
Appeal against an order of the District 
Court of South Arcot dated the 23rd March 
1928 and made in A, 8. No, 239 of 1927. 
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“Mr. T. R. Srinivasan, for the Appel- 
lant. 

“Mr, M. S. Venkatarama Tyer, for the 
Respondente. 

- Judgment.—In this case the properties 
cfa judgment debtor were attached and 
the respondents suretiee, executed a bond 
for the produciicn of the articles, The 
petitioner applied for the arrest of these 
persons on the ground that they did not 
produce the articles. The lower Court 
dismissed the petition mainly on two 
grounds: firstly that the bonds were defec- 
tive as the list of articles attached hed not 
heen initialled by the parties cn each page 
and secondly, that there must be a notice 
to the sureties to produce the articles for 
any valid order of execution to be taken 
against them and there was no such notice 
in the case of the first surety. The matter 
was taken in appeal to the District Oourt, 
which found that the appeal did not lie 
and that finding is not contested before me. 
The learned District Judge remarked 
however that, 

“he was not at all satisfied with the manner in 


which the lower Court dismissed the execution 
petition on the merits”. 

‘he surety bond is not incomplete in 
law by reason cf the attachment list 
annexed toit having been signed by only 
one surety even though the surety who has 
not signed wes the one who took charge 
of the movables, He was of opinion that 
it is a matter for evidence. Then hesaid, 

“while I agree that the issue of a notice was neces- 
sary on the analogy of s.145, the petition ought not to 
have been dismissedjwithout calling upon the decree- 
holder to pay batta for uotice”. 

He is evidently here under a misappre- 
hension that the petition wes one for 
noticeon the sureties to produce the 
articles. The petitioner simply prayed for 
their arrest, From the decision in 
Raj Raghubir Singh v. Jat Indra Bakadur 
Singh (1) which bas been followed in San- 
kunni Variar v. Vasudevan Nambudripad 
(2), it is clear that while a separate suit to 
enforce a bond of this nature is not neces- 
sary yet action on the bond does not fall 
under s. 145, Civil Procedure Code. Their 
Lordehips have in Raj Raghubar Singh v. 
Jat Indra Bahadur Singh (1) laid down 
tke procedure to be followed where they 
say, ‘‘ It remains therefore that hereis the 
unquestioned liability and there must be 

(1) 55 Ind. Oas. 550; 42 A. 158; 22 O. O. 212; 6 
O. L J. 682; 38 M, L, J. 202; 18 A. L.J. 263; 29 
Bom. a R. 9521; 46 I, A. 228 13 LLW. 82 
t (2) 97 Ind, Cas. 787; 51 M. L. J. 239; 24 L. W, 300; 
(1926) M. W. N. 681; A.I. R. 1926 Mad. 1005. 
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some modeof enforcing it and that the 
only mode of enforcing it must be by the 
court making an order in the suit upon an 
application to which the sureties are parties 
that the properties charged be sold unless 
before a day named the sureties find the 
money” In that case it was a question of 
finding money and in the present case it ia 
a question of producing the articles 
for which the sureties rendered them- 
selves liable on the bond, Hence the 
petition to arrest the sureties without 
having obtained an order of court under 
the bond is premature and was rightly 
dismissed. In these circumatances this 
Revision Petition is dismissed with costs 


one set. The-sscond appeal does not 
lie. . 
N. K./a, Revision dismissed. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Dacres No, 2673 
of 1930. 

December 22, 1932. 

8. K. Grosz, J. 

KALIRAM MAJUMDAR-—PLAINTIFE — 
APPELLANT 
VITUS 
DULAL RAM OHOUDHURYAND anoraER— 

DEFENDANTS —RBaPONDENTS. l 

Limitation Act (IX of 1908), Sch. I, Art. I= 
Adverse possession—Essentials-—Permissive posses- 
sion, when becomes adverse—Transfer of Property 
Act (IV of 1882), s. 54—Sale for less than Rs. 100 
—Property in vendee's possession—Registered deed, 
whether necessary. 

Where delivery of possession is not possible a 
sale-deed to be valid must be registered even if the 
consideration be less than Rs. 100. Sibendrapada 
Banerjee v. Secretary of State for India in Council 
(1) and Sheikh Hushmat v. Sheikh Jamir (2), referred: 
to. . 

Mere delivery of title deed is not enough to con- 
stitute delivery of possession. Mathura Prosad v. 
Chandra Narayan Choudhury (3), referred to. 

Where a daughter executed an invalid sale-deed 
in favour ofher mother of property which was in 
the latter's possession and on her death, the mother 
succeeded her as heir : 

Held, in a suit by the daughter's husband that 
the possession of the mother was not adverse to him 
that possession in order to be adverse must be by 
a person claiming as of right as against the true 
owner; if must be continuous for the statutory 
period and open and notorious; it would not doif 
the possession is merely permissive nor will it do 
if the personagainst whom adverse possession is 
sought is not entitled to immediate possession, nor 
will it do if the circumstances show that person 
had no knowledge of the hostile claim. 

Appeal agsinet a decree of the Special 
Subordinate Judge, Assam Valley District, 


dated the 3let of March, 1930, reversing 
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that of the Munsif, Gauhati, dated the 
30ch of September, 1926. 

Mr. Nirmal Chandra Chakraberty, for the 
Appellant. 

Messrs. Janhavi Ch. Das Gupta and 
Jnananath Borah, for the Respondents. 
. Judgment —This appeal arises out of 
a suit for delivery of possession of 12 
bighas of land on declaration of title. 
These and other lands originally belongel 
to one Bhakatram who died on 30th 
March, 1803, leaving a will by which he 
bequeathed the lands in suit to his 
daughter Annapriya, the wife of the plaint- 
if. She died on tha 2lai August, 1910, 
leaving her mother Parbatipriya as her 
heir. Parbatipriya died on the 16th 
February, 1925. The defendant Dulalram 
alleged that he had purchased ths prop- 
erty from Parbatipriya and he resisted the 
claim in suit. It appears that on 23th 
July, 1910, Annapriya executed a dead of 
sale in fayour of Parbatipriya. About a 
month later Aunapriya died. On 3rd 
Ssptember, 1910, Parbatipriya mutated her 
name as heir to her deceased husband. 
Oa 2156 February, 19:5, she executed a 
deed of sale in favour of the defendant 
Dalalram who is the brother's son of 
Bhakatram. On 22nd February, 1915, 
Dalalram mutated his name. Aa mention- 
ed already, Parbatipriya died on the 16th 
February, 1925, and the plaintiff brought 
the present suit on the 2Jth August, 1925, 
The main defence was that Parbatipriya 
purchased the property from Annapriya 
and then cold it to Dulalram and con- 
sequently plaintiff had no title. Both the 
courts took the view that the deed of sale 
executed by Annapriya in favour of 
Parbatipriya and that executed by Par- 
patipriya in favour of Dulalram were 
invalid for want of registration and con- 
sequently the property devolved on the 
plaintiff. The first court decreed the suit, 
but the learned Judge took the view that 
Parbatipriya had acquired title by adverse 
possession and in that view he dismissed 
the suit. The learned Judge further held 
that the defendant redeemed certain mort- 
gages to the extent of Rs, 130 and that 
in any cass the plaintiff was not entitled 
to immediate possession without repaying 
ths amount of Rs. 130 to the defendant. 
As to this laet point there is no appeal. 

In this second appeal by. the plaintiff 
the only pointis that the learned Judge 
was wrong in holding that the suit was 
barred by limitation. It is contended in 
the first placé that the learned Judge 
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overlooked the fact that, as regards the 
plaintiff, the cause of action did not arise 
until after the death of Parbatipriya. The 
learned Judge took the visw the Parbati- 
priya was holding adversely to Anuapriya 
at least from the date of the deed of 
sale which was 20th July, 1910. This 
deed of sale was held to be invalid for 
want of registration It is contended for 
the respondents in this court that this 
view is wrong because the consideration 
was less than Rs. 100 and according to. 
the finding of the learned Judge, Parbati- 
priya was already in possession of the 
property. It appears that, of the 12 bighas, 
8or 9 bighas were under mortgage. The 
learned Judge seems to hold that after 
Bhakatram’s death the lands continued 
to be in. the possession or under the 
management of Parbatipriya. From this 
it does not follow that no delivery of 
possession was required in order to validate. 
the deed of sale under s, 54 of the 
Transfer of Property Ast. It has been. 
held that in such a case, where delivery 
of possession is not possible, the deed in 
order to be valid must be registered. This 
view was taken in the case of Sibendrapada 
Banerjee v. Secretary of State for India 
in Council (1) and again in the case of 
Sheikh Hushmat v. Sheikh Jamir (2). It 
has also been held that mere delivery of 
title deed is not enough to constitute 
delivery of possession: Ses the case of 


Mathura Prosad v. Chandra Narayan 
Choudhury (3). Both the courts have found 
that the evidence does not show that 


thera was any sort of delivery of posses- 
sion and consequently under s. 54 of the 
Transfer of Property Act the deed of sale 
in favour of Parbatipriya and that in 
favour of Dalalram were invalid for. 
want of registration, Then the learned 
Judge took the view that adverse posses- 
sion started from the date of the deed of 
sale of Parbatipriya. But Aunapriya died 
only a month later and Parbatipriya was 
entitled to come into possession as her 
heir. Plaintiff was not entitled to im- 
mediate possession and ths contention for 
the appellant is quite correct, that, so far 
as the plaintiff .was concerned his cause 
of action did not arise until after the 
death of Parbatipriya. Possession in order 
to be adverse must be by a person claim- 


(1) 34 0. 207. 

(2) 52 Ind. Oas. 558; 23 O. W. N. 513. 

(3) 60 Ind. Cas. 833; 25 O. W. N. 985;40 M.L, J. 
489; 19 A. D. J. 385; 33 C. L. J. 440; 22 Bom, L. 
R. 629; (1921) M. W. N.370; 14L. W.1;29 M, L. 
T. 413; 2 P. L. T, 397 (P. 0.). 
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ing as of right as against the true owner; 
it must be continuous for the statutory 
period snd open snd notorious; it would 
nct do if the pcssessicn is merely permis- 
sive ror will it do if the person against 
whem adverse possession is sought is not 
catitled to immediate possession; nor will 
it do if the circumstsnces show that person 
bad no knowledge of the hostile claim. 
Here the circvmetsnces are that the matter 
wes between the mother and the daughter. 
A deed of sale was executed, but it was 
not registered and there was no delivery 
of pcessession. The mother continued to 
manage the property es before and on 
the death of the daughter she remained 
as her heir ostensibly. She mutated her 
name after the daughter's death. So far as 
ihe plaintiff is concerned the learned 
Judge has expressly found that be was 
ignorant as to how his wife managed the 
lands or how they were let out. In these 
circumstances it cannot be said that pos- 
session of Parbatipriya was adverse as 
against the plaintiff. It may be ssid tbat 
possession became adverse when Dulalram 
purchased from Parbatipriye. That was 
on the 2tet February, 1915, and, as the 
trial Court pointed out, counting from 
that date the suit is within time. It 
seems to me, therefore, that the learned 
Judge was wrong in holding tbat the 
suit is barred by limitation, His decision 
must, therefore, be reversed and it must 
be declared that the plaintiff is entitled 
to possession on declaration of title as 
claimed by him. The decision of the 

learned Judge that the plaintiff must 
before recovering possession repay 
the amount of Rs. 120 to the defendant 


must stand. The suit will be decided as 


follows :— 

The suit is decreed subject to the 
condition that the plaintiff will pay to 
the cefendant the amoucrt of Rs, 130, 
The plaintiff will be entitled to bis costa 
in all the courte, The amount of Rs. 1:0 
will be set cff as agairst the cosis and 
if there is any balence cue, the plaintiff 
is entitled to take out execution for that 
amount, 

The appealis allowed with costa. 

A. Appeal allowed. 
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SIND 3 UDICIAL COMMIS- 
SIONERS COURT. 
Ciin inal Atpral No 102 of 1932. 
August &, 1932. 

Frenzus.J O, AND Menta, A J.O. 
JIANDALSHAH AND ofHRu8—APPELLANTS 
versus 
EMF EROR—Opposi1e Panty. 

Penal Code (Act XLV of 1860), s. 879—Person 
asserting right to property believing ita valid right 
—Whether can be guilty of theft. 

A person’ may be guilty of theft even if he be 
asserting a right to property which he helieves to 
be a valid right if in the assertion of such rights 
be does something which he knows he has noright 
to do. Rangaswami v. Emperor (2), referred to, 
Lunidomal v. Emperor (1), distinguished. 


Mr. Partabrai D. Punwani, for the 
Appellants i 

Mr. C. M Lobo, for the Crown, 

dudgment.—tThis is the {appeal of 
Jiandalshsh snd three others who have 
been convicted by the Sessions Court of 
Larkana of the offences punishable under 
es. 143 and 345. About the facts there is 
very little dispute. There is a piece of land 
which according to the Record of Rights 
belongs to Makhdum . Gulam Mahomed 
who has acquired his right by way of in- 
heritance on the death of Makhdum Zahir 
Din, Theland in question was originally 
the property of a Muhammadan who is 
named Habibullah Shah, Habibullah Shah 
died leaving him surviving two widows 
andaniscs. These three ladies combined 
to mske a gift of the land tothe Makhdum. 
Habibullah Shah had however left other 
kinsfolk who were not content to see the 
land passing out of the family into the 
hands ofthe Pir Makhdum. A suit was 
lodged by Jiandalshab, accused No. 1. 
The attorney of the Makhdum had however 
reason to apprehend that Jiandalshah 
would not be content peaceably to await 
the decision of his suitin the civil Oourt. 
Information reached his ears that Jiandal- 
shah was raising a body of men; and the 
suspicion was aroused that he might go 
and lay forcible hands upon the produce of 
the land in dispute. The attorney whose 
name is Ali Mahomed accordingly ap- 
proached the Inspector of Police and re- 
presented to him thedanger which he ap- 
prehended. The Inspector sent for Jiandal- 
sheb and when he came served upon him 
a written notice which is Ex. 17, That 
notice says that: 

“Ali Mahomed,the general attorney of the Makh- 
dum of Hala, has filed a complaint that you are in- 
terfering in hisland which he has been cultivating 
for the last 14-15 years. You have also filed a suit 
which is still pending. You had also made an ap- 
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plication to the court for the appointment of a 
Receiver which has been rejected. With-all that you 
have given some numbers to haris for cultivation this 
year This notice is therefore to inform you that 
till the decision of the civil Court you should have no 
possession of any kind on this land 


This notice was personally served on 
2od June 1931. Notwithstanding this 
formal warning, that very night Jiandal- 
shah raised a party of some 60 sturdy 
beggars, They were armed with lathis 
and with hatches. Itissaid,although this 
is disputed, that the zamindar himself 
carried a gun, There were also horses and 
camels to carry away the spoil, The party 
descended upon the granary where the pro- 
duce of the disputed land ‘was lying. The 
guardian ofthe crop was in no way dis: 
posed to recogniz3 the right of the invader. 
But Jiandalshah, as his Pleader has frankly 
admitted, carried matters with a high hand. 
He went through the form of dividing the 
crop after the usual fashion into the share 
@ppropriate tothe zamindar and the share 
remaining for the cultivator He then 
carried away the whole of the zamindar's 
share amounting to 24 bags of wheat and 
valued at Rs. 200. For thess acts he has 
been convicted by the Sessions Judge of 
the offences of unlawful assembly and 
dacoity and sentenced to rigorus imprison- 
ment for three months under s, 143 and 
rigorous imprisonment for 12 months under 
8, 395, the sentences to run concurrently. 

‘Against theas convictions and these sen- 
tences the convicts appealed. Appellant 
No.1 in this court has admitted by the 
mouth of his Pleader that on the night in 
question he did descend upon that granary 
and removed one-third of the grain The 
point urged in this appeal is tuat evan if 
the land was inthe possession of the Pir 
Makhdum and was cultivated by him naver- 
theless the appellant was acting in the as- 
sertion in good faith of a claim of right. 
This being so there was no theft and a 
fortiori no dacoity. A number of cases 
nave been cited in support of this proposi- 
tionand amongst others a ruling of this 
court which will be found in Lunidomal v. 
Emperor (1). Now that case can be clearly 
distinguished from the case which we have 
here [t wasa case in which a court bailiff 
had attached a cooking pot in execution of 
a decree. The owner of the pot snatched it 
out of the bailiffs hand. For this he was 
sonvicted of theft. Now, itis pointed out 
that in that case theclaim was not only 
madein good faith, but it was alsva claim 


Ta ¿0 Ind. Cas. 1003; 9S L, R. 75; 16 Cr. L.J. 
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well funded in law, But there are no 
doubt rulings which show that when prop- 
erty is removei in the assertion of a con: 
tested cl-im of rigat the removal does not 
constitute theft however ill founied the 
claim may be. Taat notwithstanding, it 
remains trae to say that a man may be 
guilty of theft even if he be asserting a 
right to property which he believes to he 
a valid right. He will commit theft if in 
the aseertion of such right he does some- 
thing which he knows that he has no right 
todo: Rangaswami v. Emperor (2) Now 
in the present case it is bayond dispute 
that Jiandalahah was not entitled to the 
whole of the propsrty whith he removed on 
the night of 2ad June. He himself does 
not claim that he was entitled to more than 
12 annas in the rupee of the zamindari 
share; buthe removed the whole sixteen 
annas; he removed therefore four annas to 
wbich he has not even by his own showing 
any sort of claim, This in itself would be 
sufñcient to bring him within the definition 
of theft. 

The other elements which would convert 
the theft into dacoity are admittedly pre- 
sent. Wethink that the court was right 


‘in finding that there has been an cffence 


committed which comes within the defini- 
tion of dacoity. But although the offence 
is, dacoity nevertheless the offender is not 
what is ordinarily called a dacoit, We are 
aware that offences of this kind are- very 
common and they are perhaps growing 
commoner day by day. We are by no 
means inclined to regard with a tolerant 
eye that form of audacity which-is describ« 
ed by the appellant's Pleader as “mere 
high-handedness.” But in the present case 
the majesty of the law has been sufficiently 
vindicated, It unfortunately happens that 
the appellants in this case lay in detention 
a3 under-trial prieoners for no less than 
eleven monthe. They have since served a 
sentence of substantive imprisonment for 
nearly three months, The two sentences 
combined would require the offenders to 
be detained in jail for no more than 12 
months, but they have already been detain- 
ed for no less than 14 months. The offence 
is serious, We are by no means inclined 
to regard it with a tolerant eye. In our 
opinion it might very properly have been 
punished by a fine so substantial as to be 
proportionate to the dignity of the offender, 
Bat in view of the fact that the prisoners 


(2) 109 Ind. Cas, 683; A. I. R. 1928 Rang.113; 29 
Cr. L. J.603; 6 R. 54; I. L.T. 40 Rang. 54;10 A I. 
Or. R. 290. i 
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have already been detained in jail for a 
period longer than that to which they have 
been sentenced, we suppose that we may 
now, without in any way condoning the 
offence, remit that portion of the sentence 
which has not yet been served. The result 
ja that we maintain the convictions, but 
we reduce the sentences to the pericd al- 
ready undergone, 


N/a Order accordingly. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1584 of 1931, 
December 9, 1932. 

Jat Lat, J. 
HASSU-—PLAINTIFE— APPELLANT 

versus 
| BAZIDA—DEF8ENDANT—RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 91, 144 
Sale of self-acquired property—Suit for possession 
by reversioner against vendee—Limitation—Article 
applicable—Necessity for setting aside sale. 

Where the plaintiff sued for possession of prop- 
erty impeaching a sale and the property was found: 
to be the self-acquired property of the vendor. 
` Held, that it was necessary for the plaintif to obtain 
a cancellation of the sale-deed before he could claim 
possession ofthe land and, therefore, Art. 91 of the 
Limitation Act would applyto such a suit though 
the main prayer inthe suit was a decree for pos- 
session of the land. | 

Second appeal from a decree of the 
District Judge, Montgomery at Lahore, 
dated the 2nd May, 1931, reversing that 
of the Subordinate Judge, Third Olaes, 
Montgomery, dated the 17th November, 
1930. 

Mr. B D. Qureshi for Mr. Farukh Hussain, 
for the Appeilant. 

Mr. Anant Ram Khosla, for the Respond- 
ent. 

Judgment.—The appellant Hassu in- 
stituted a suit against Bazida for 
possession of land alleging that it belonged 
to one Mutalli on whose death Hassu, 
the plaintiff became entitled to it by 
inheritance and that the defendant had 
taken legal possession of the land on the 
death Mutalli in 1928 It was further 
alleged inthe plaint that the defendant 
had got 8 sale-deed executed in his favour 
by Mutalli, which, however, was alleged 
to be without consideration and fictitious 
and executed in order to defeat the claim 
of the plaintiff, the reversioner of Mutalli, 
The District Judge has held that the land 
in suit was the self-acquired property 
of Mutalli and that he had executed a 
sale-deed in favour of the respondent, 
Bazida on the 16th December, 1918, and 
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that Bazida had been in possession of the 
land insuit since 1920 atany rate. Oa 
this finding he has held that the suit must 
be deemed tobe one for the cancellation 
of the sale-edeed and as such governed 
by Art. 91 of the Limitation Act which pro- 
vides a period of three years for such a 
suit. He consequently dismissed the 
suit. Hassu has appealed to this court. 

When theappeal was first heard by me 
the only point raised by the learned Ooun- 
gel for the appellant was that the District 
Judge should have found whether Bazida 
had taken possession of the land after the 
death of Mutallior whether he was in 
posgession even before and for more than 
three years. The learned Counsel for the 
appellant contended that the defendant 
took possession of theland after the death 
of Mutalli andit wasthen that he came 
to know the title claimed by the defendant 
in the land, It was conceded that Art. 91 
governed the suit. I accordingly remand- 
ed thecase to the District Judge to submit 
a finding as tothe date from which Bazida 
had been in possession ofthe land. The 
District Judge has returned the finding 
that he has been in possession since 1929, 
Some objections were raised to this ñnding 
but they were not pressed before me, but 
the sppellant’s Counsel took up entirely a 
new position and contended that the 
question of possession of Bazida or its date 
was immaterial for the purpose of the 
present suit and that Art. 144 governed 
it and the time began to run on the death 
of Mutalli. The suit, it must ke mentioned, 
was filed on the 8th January, 1930. 

In my opinion having regard to the 
finding of the District Judge that the 
land in suit was non-ancestral it was neces- 
sary for the plaintiff to obtain a cancella- 
tion of the sale-deed in favour of Bazida 
before he could claim possession of the 
land and, therefore, Art. 91 would apply 
tosuch a suit though the main prayer 
in the euit is a decree for posees:ion of the 
land. Ifthe landbe held to be ancestral 
then the suit would be barred by time 
under Art. 2 of the Punjab Limitation 
(Custom) Act, 1920, as the period would be 
six yearsfrom the sale in question. In 
either case the decree of the District Judge 
is correct as it was notopen to the appellant 
under the circumstances to ignore the sale- 
deed. Theallegation made-in the plaint 
that the sale was without consideration and 
necessity and was fictitiously effected to 
defeat the claim of the plaintiff who was 
the reversioner of Mutalli would imply an 
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allegation thatthe lard was ancestral. On 
that assumption the plaintiff's suit would 
be barred by time under Art. 2 of the 
Punjab Act but on the finding of the 
District Judge the Purjab Act has no 
application and the suit is governed by 
Art. 91 and is thus barred by time or in the 
slternative it is not maintainable until 
the plaintiff obtains cancellation of the 
sale deed, The appeal fails andis dismiesed 
with costs, 

Ay Appeal dismissed. 


SIND JUDICIAL COMMIS. 
h SIONER’S COURT. 
Oriminal Revision Application No, 106 
of 1932 
September 8, 1932, 
_. Weerpss, J. O. AND Aston, A. J. O. 


TEJUMAL NARAINDAS— APPLICANT 
versus 
EMPEROR—Oppcsite Panty. 

Criminal Procedure Code (Act V of 1898), s. 867— 
Judgment—Mutilation of, by referring officers, con- 
demned—Criminal trial—Libellous remarks in 
judgment against. persons without opportunity to 
explain—Care to be taken by Judicial Officers. 

Once the judgment has been sealed, signed and 
delivered, it should remain (except for the correction 
of any accidental clerical error) in the shape in 
which it was originally published. Practice of 
mutilating of judgments of other courts by referring 
courts condemned. 

Even though it may often be the duty of a 
Sessions Judge to comment adversely on the conduct 
of an investigation, great care should be taken by 
him, when itis necessary todo anything of this 
kind, thatno disparaging or libellous remarks 
should be made upon any person who has had no 
opportunity to defend himself and who has not 
even appeared in the witness-box, 


Mr. C. M. Lobo, for the Applicant. 
Mr. Motiram Idanmal, Amicus curice, 


dsudgment.— Under instructions from 
the Government of Bombay tke Public 
Prosecutor for Sind presented this applica- 
tion in which he asks us to expunge certain 
remarks madeby the Additional Sessions 
Judge of Hyderabad in Sessions Oasea 
Noa. 149 and 175 of 1931. The following 
are the remarks which hs desires us to de- 
lete : 

“ (1) Imamdin, the tonga driver who was examined 
by the Sub-Inspector on 29th May, 1931... .....is made 
to say on Sth June, 1931, by the Sub-Divisional 
Officer, Tejumal that he did not see any bania (Hindu) 
among the offenders. I wantto know why Tejumal 
ever put such a question to Imamdin,-when he had 
already said to the Sub-Inspector that there was a 
- Hindu bania among the offenders. Was it with a 
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view to sift the truth or to shield Kodumal? In my 
opinion Tejumal made Imamdin say that there was 
no bania among the offenders in order to save Kodu- 
mal, After all Imamdin was a tonga driver at the 
mercy of the Sub-Divisional Officer for hig driving 
license. (2) When the superior officer of the Sub- 
Inspector behaved in this extraordinary manner, 
there is small wonder that the Sub-Inspector felt 
justified in saving Kamal Khan... ese... Both parties 
admit the presence of Kamal.Khan and Kodumal, 
and yet the Sub-Divisional Officer makes this states 
ment of Imamdin and other witnesses, an excuse for 
letting Kodumal go, and the Sub-Inspector makes 
the failure by Imamdin and other witnesses to 
identify Kamal Khan, an excuse tolet him go. I am 
afraid it savours too much ofa concerted plan." 

Now if thealterations which the Public 
Prosecutor has desired us to make are car- 
ried out, it will at once be apparent that 
there remains a ragged gap in the judg- 
ment; the sequence of the argument is 
Speaking for myself, I dis- 
like this mutilation of other court's judg- 
ments, In my opinion, once judgment has 
been sealed, signed and delivered, it should 
remsin (except for the correction of any 
accidental clericalferror) in the shape in 
which it was originally published. The 
Public Prosecutor has intimated to us that 
he would be satisfied to allow the judgment 
to remain in its original sbape, if there 
were annexed to it certain remarks upon 
various pints to which he takes exception, 
The facts are these : 

A large party of which soxe zamindars 
were at the head was proceeding to the 
town of Hyderabad. It so happened that 
on their way they spied a person for whom 
some of them had a strong dislike. Oer- 
tain members of the party detached them- 
selves from the main body and fellupon 
this unfortunate man who received very 
serious wounds. Now there can be no 
doubt that both parties have named as one 
of the zamindars in the main body this man 
Kodumal. It appears also that Kodumals 
immediately went to the District Super- 
intendent of Police and asked him to put 
the investigation of the charge, which he 
was afraid might be launched against 
him, into the hands of a superior officer. 
This petition was endorsed by the District 
Suprintendent of Police and dispatched to 
the District Superintendent of Police. The 
Deputy Superintendent of Police ordered 
the Sub Inspector who was conducting the 
investigation to put up the case papers and 
iha witnesses before him on 6th June, 1931, 
Among these witnesses one was Imamdin, 
the driver of the tonga in which Fateh 
Muhammad was sitting when he received 
his wounds, On 29th May, which was the day 
of the attack, Imamdin was again examined 
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by the Sub-Inspector. He then said that 
among the offenders there was a bania. 
This same Imamdin was agein examined’ on 
6th June by the Daputy Saperinteadent. It 
seems that he then said that he did not see 
any bania amongst the offenders. The 
learned Judge bas made thie remark: 

“In my opinion Tejumal made Imamdin say that 
there was no bania among the offenders in order to 
save Kodumal. After all Imamdin was a tonga 
driver at the mercy of the Sub-Divisional Officer for 
his driving license,” 

It is scarcely necessary to linger upon 
the point which was mentioned in argu- 
ment that to mention the Rai Sahib by his 
bare name Tejumal and to describe him 
by an incorrect title is derogatory to his 
dignity. The subsiential point is that the 
Rai Sshib ihas never had any opportunity 
to state his own case and to justify his 
own conduct, and that notwithstanding 
thie, the learned Judge has made a very 
severe etricture upon him. Now it may 
often be the duty of a Sessions Judge to 
comment adversely upon the conduct of an 
investigation, But great care should be 
taken, when itis necessary to do anything 
of this kind, that no disparaging or libel- 
lous remarks should be made upon any 
person who has had no opportunity to de- 
fend himeelf and who has not even ap- 
peared in the witnes3-box. 

We are not inclined to say thet in this 
case the learned Additional Szssions Judge 
was altogether unjustifisd in making some 
comments upon the conduct of the investi- 
gation, There sre circumstances which 
do, to us, appear to call for explanation, 
but at the same time we think that the 
learned Judge bas permilited himeelf to usa 
language which is injadivious and uncull- 
edfor. We are not inclined to cut this 
judgment to rags by making those excisions 
which the learned Public Prosecutor has 
been instructed to demand. We let the 
judgment stand as itis, but it will stand 
subject to the comment that in our opinion 
the strictures made upon R, 8. Tejumal 
exceed anything which has been justified 
by the record and ought not to have been 
made unless and until his explanation had 
first been heard. 


N.fA. Order accordingly. 
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PATNA HIGH COURT. 
Government Appeal No. 4 of 1932. 
November 14, 1932. 
Soaccrpsa AND AGARWALI, dd, 
EMPEROR— APPELLANT 
Versus 
RAM OHANDRA SAHU— RESPONDENT, 


Penal Code (Act XLV of 1860), 3. 21—‘Publie 
servant’, meaning of—‘Specially authorised'— Signi- 
ficance of—Peon serving processes without remune- 
ration—Whether a public servant. 

Section 21, cl (4), Penal Code, clearly distingui- 
shes between a person whois an “ officer of a Oourt 
of Justice” and a person who is uot such an 
officer; the latter is nota “ public servant “within 
the meaning of the section unless he is“ specially 
authorised © by a Court of Justice to perform the 
duties of an Officer of a Court of Justice. : 

Any person, whether receiving pay or° not, who 
chooses to take upon himself the duties and responsi- 
bilities belonging to the position ofa public ser- 
vant, and performs these duties, and accepts these 
responsibilities, and is recognised as filling the 
position ofa public servant, must be regarded as 
one within the meaning of s.21(9), Penal Code. 

When a person who has no general power to 
execute a judicial process is authorized by a court 
to execute such a process, he is“ specially autho- 
rized ” within the meaning of the section. 

Per Scroope, J.—The mere fact of distribution by 
the Munsif does not amount to “ specially authoriz- 
ed” within the meaning of the fourth clause of 
s. 21 of the Penal Oode, the- expression ‘specially 
authorized’ having reference to an ad hoe appoint- 
ment like that of a Commissioner in a civil case. 

A peon serving process and not getting any re- 
muneration is not ‘an officer in the service of Qoy- 
ernment’ and hence not ‘a public servant’, Nor do 
the Patna High Court Rules contemplate a peon 
serving processes without remuneration of any kind. 
Queen-Empress v. Parmeshwar Dat (1), Queen-Empress 
v. Ram Kisto Doss (2)and Mahendra Prosad v. 
Emperor (8), referred to. 


Appeal against 8 decision of the Sub- 
Daputy Magisrate, Second Class, Bargarh, 
dated the 23rd April, 1932. 


Dr. Sir Syed Sultan Ahmad, Government 
Advocate, for the Orown. 
Mr. H. N. Singh, for the Respondent. 


Agarwala, J .—The question for deci- 
sion in this appeal is whether the com- 
plainant Pankdhar Meher was, 02 the 25th 
of February, 1942, a “public servant” within 
the meaning of s. 21 of the Indian Penal 
Uode, The complainant has for some time 
been enrolled as a candidate peon in ac- 
cordance with r 30 of the High Court Gereral 
Rules and Oircular Orders. He gets no 
pay or remuneration, but by being on the 
list of candidate peons he has the chance 
of being appointed as a civil Court process 
rerver when a vacancy occurs. The facts 
out of which this appeal has arisen were 
these. The complainant was entrusted 
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with the service of 4 warrant of attach- 
ment of movable properties which had 
been issued in execution of a decree by 
the Munsif of Bargarh. On the 25th of 
February he went to the house of the 
judment-debtor for the purpose of executing 
the warrant and attached some of his 
movable property. Ram Ohandra, the son 
of the judgment debtor then assaulted 
him and took away the property. Rem 
Chandra was put on his trial on charges 
of theft, of resisting the taking of property 
by the lawful authority of a public servant 
and of assaulting a public servant. The 
Deputy Magistrate who tried the case 
came to. the conclusion that the com- 
plainant wes not a public servant. In 
these circumstances he held that it was 
useless to enter into a discussion of the 
merits of the case and he acquitted the 
accused. Tbe Government has appesled 
under s. 4.7 of the Code of Oriminal 
Procedure, and the question for decision 
now is whether the complainant was a 
public. servant at the time he was resisted 
and assaulted, 


The material portions of s. 21 of the 
Indian Penal Oode are the fourth and 
niath clauses, The material words of the 
fourth clause are as follows: 

“Every officer of a Oourt of Justice... ..... and 
every person specially authorized by a Court of 


Justice to perform any of the duties of an officer of a 
Court of Justice.” 


This clause clearly distinguishes between 
a person - who is an “officer of a 
Court of Justice” and a person who is not 
such’ an officer; the latter is not a “public 
servant’ within the meaning of the section 
unless he, is" “specially authorized” by a 
Court of Justice to perform the duties of 
an officer of a Court of Justice, Now, in 
this case the Munsif of Bargarh deposed 
that owing to dissatisfaction among the 

sons of the civil Courts of Bargarh with 
the distribution of processes by the nazir 
he himself distributes the processes and 
that he gave the warrant of attachment in 
this case to the complainant for execution. 
It is contended by the learned Government 
Advocate that thie amounts to special 
authorization within the meaning of s. 21, 
el, 4 of the (ode. I have no doubt 
that the complainant in this case was 
authorized by the Mansif to execute the 
warrant and to my mind the only question 
that arises is whether he was ‘‘sperially” 
authorized; and it seems to me that when 
& person who has no general power to 
execute a judicial process is authorized 
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by 8 court to execute such 4 process, he 
is “specially authorized” within the meaning 
of the section. 

It has also been argued by the learn- 
ed Government Advocate that the com- 
plainant is a publc servant witbin the 
meaning of the ninth clause of the section. 
Under tbis clause: 

“every officer in the service or pay of Government 


or remunerated by fees or commission for the 
performance of any public duty” 
13 a public servant. It is argued that 
although the complainant is not in the 
pay of Government and is not remuae- 
rated by fees or commission for the 
performance of any public cuty. he is 
nevertheless in the service of Govern- 
ment and reliance was placedon the deci- 
sicn of Straight, J., in Queen-Empress v. 
Parmeshar Dat (i) where his Lordship 
gaid; 
“I am of opinion that any person, whether 
receiving pay or not, who chooses to take upon 
himself duties and responsibilities belonging to the 
position of a public servant, and performs these 
duties, and accepts these responsibilities, and is 


recognized as filling the position of a public servant, 
must be regarded as one”. 


lt is true that that was a case in which 
the person alleged to be a public servant 
was interested in denying that he was 
such public servant, but I respectfully 
agree with the test suggested by Straight, 
J., in this case. As hss been already 
observed, the complainant was enrolled as 
a candidate or apprentice peon; he accepted 
the duties and responsibilities of executing 
the warrant entrusted to him; the Munsif 
recognizsd him as filling the position of 
a process-server and I am therefore of 
opinion that he was a person who fell 
within the description of ‘public servant’ 
as defined in the ninth clause of s, 2}, 
The case is not dissimilar from that of 
Queen-Empress v. Ramkisto Dass (2). There 
a supernumerary collectorate peop, whose 
sole remuneration was the amount received 
as fees on such occasions as he was entrust- 
ed with the service of processes, was deput- 
ed, onthe 2let of June 187!,to keep order 
in the Special Sub-Registrar’s office, for 
which duty he was to get no remuneration 
atall. It was held by Ainslie and Paul, JJ., 
that the peon was a public servant while. 
keeping order in the Special Sub- Registrar's. 
office. 

I would therefore set aside the acquittal. 
and send the case back to the learned 
Magistrate to be tried according to law, 

Scroope, J.—The additional evidence 

(1)8 A.201; A. WN. 1886, 63 

(2) 16 W. R. 27 Or; 7 B.L, R, 446, 
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ordered bya Bench of this Oourt has now 
been taken andit transpires that the peon 
got no remuneration at all for serving this 
process and this peculiar system which 
seems to prevail in Sambalpur alone of all 
the civil Courts in the province according 
the which “candidate” cr “apprentice” 
peons serve processes without any remuner- 
ation whatsoever has led to the difficulty in 
this case, the Sub Deputy Magistrate of 
Bargarh having held that such a peon is 
not a public servant and I am not prepar- 
ed to say that he is wrong. There is 
authority in support of either view. The 
learned Magistrate has reliedon Mahendra 
Prosad v. Emperor (3) and in support of the 
appeal Queen-Hmpress v, Parmeshar Dat 
(1) and Queen Empress v. Ramkrisio Das 
(2) have been cited. The learned Govern- 
ment Advocate has sought to bring this 
kind of peon under the words “specially 
authorized by & Court of Justice” because 
the Munsif himself made over the proces- 
sea to the peon; but it was not because he 
was an unpaid peon that the Munsif did 
this, It appears that the Munsif distributes 
the processes amongst the peons in Bargarh 
as there had been some dissatisfaction 
amongst the peons when the Nazir distri- 
butes; and in my opinion the mere fact of 
distribution by the Munsif does not amount 
to “specially authorized” within the mean- 
ing of the fourth clause of e. 21 of the Indian 
Panal Code, The expression, in my opinion, 
has reference to an ad hce appointment, 
say, that of a Commissioner ina civil case 
who receives a writ cf commission from 
the civil Oourt and thereby becomes a 
public servant for.the purpose of the par- 
ticular cuty assigned to bim. Nor do I 
consider thatthe complainant is a public 
servant within the meaning of the ninth 
clause as he cannot be called “an officer in 
the service of Government’. The High 
Court Roles do not, as I read them, contem- 
plate a peon serving prccesses without 
remuneration of any kind: obviously no 
proper system of process serving could, as 
it simply means that this irregular forces 
of peons is to gain its remuneration from 
the litigant public. I would therefore hold 
that the so-called peon in this case was not 
a public servant and was not acting in that 
capacity and 1 would dism‘s3 the appeal. 


[Oa this difference of opinion, the case 
was placed before his Lordship the 
Chief Jastice who by his judgment dated 


(8) 9 Ind, Oas. 698; 15 O. W. N. 3:9; 120r L. J. 
117. - 
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17th November, 1932, was agreed 


with the view of law taken by Agarwala, J.] 
y./a, Care remanded. 


SIND JUDICIAL COMMIS. 
_ , SIONER'S COURT. 
Oriminal Revision Application No. 91 
of 1932. 
August 3, 1932. 

Fererns, J. O. AND Muara, A. J. O, 
SALEH SUMAR AND OTAR: S — 
APPLICANTS 
versus 
EMPEROR—Opper site PARTY, 

Criminal Procedure Code (V of 1898), 3. 481—In- 
terference of High Court in pending cases—Alleged 
offence not committed within jurisdiction of court 
where complaint is filed—Duty of High Court to 
interfere. 

Although the High Court will interfere in pend- 
ing cases only in extraordinary circumstances, if 
on the face of the complaint the offence alleged against 
an accused person appears not to have been com- 
mitted within the jurisdiction of the court in which 
the complaint is filed, then it would certainly be 
the duty of the High Court to interfere and save 
waste of public time and needless expense, 


Mr. Motiram Idanmal, for the Ap- 
plicants, 

Mr. C. M. Lobo, for ths Orown. 

Judgment —A complaint has beeu 
filed by one Mubarak son of Mahammad 
Saleh in the court of the Second Olass 
Magistrate, Naushahro, againét eight 
persons including the three who have 
preferred the application we are dealing 
with. The gist of the complaint was that 
the complainant was married’ to Saran, 
daughter of accused Nos. 5..and 6, some 
12 or 13 years ago; that the ‘complainant 
and Saran lived together as husband and 
wife and had some children; that Saran 
used at times to vifit her parents, accused 
Nos. 5 and 6 who lived in Karachi; 
that i5 or 16 daya prior to the date of 
the complaint, the complainant had gone 
to sleep one night, with his wife in his own 
house, as usual, but in the morning he 
discovered that she nad disappeared with 
two of his children ; that inquiries were 
made in the neighbourhood and the com- 
pisinant came to find out that three or four 
strangers had come to his house in the 
night and hed taken his wife away; that 
the complainant on farther information 
learned that accused No. 1, 2 and 3 who 
live in Karachi had stayed in the houee of 
accused No. 8 at Naushshro the night the 
complainants wife disappeared; that 
thereupon the complainant with a couple 
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of his friends came to Karachi and taxed his 
parente-in-law; that accused Nos. 1, 4 and 
5, 7 and 8 aseaulted him with lathis,so he 
had to go away without his wife back to 
Naushahro, ‘and hence the complaint, 
The learned Magistrate after verifying it 
passed ancrder to the effect that the 
offences appeared to fall under s. 428 read 
with e. 102, Indian Penal Code and that 
therefore bailable warrants should be issued 
against the male accused and summonses 
against the female accused. 


It appears that thereafter an application 
for transfer was preferred by accused “No. 
5, the father-in-law of the complainant on 
the ground thatthe case should be 
transferred to Karachi because it would 
entail considerable expense tohim if he 
was togo to Naushahro with his witnesses 
every time the cate was set down for 
hearing. That application was dismissed. 
Subsequently the present application has 
been filed by accused Nos. 5, 6 and 7, the 
father, mother and brother respectively 
of the wife of the complainant. In this 
application it is urged that the offences, 
if any, alleged to have been committed by 
the applicants as stated in the complaint 
took place in Karachi and that therefore 
the Magistrate's Oourt at Naushahro has 
no jurisdiction and the proceedings 
against the applicants in that Court 
should be quashed. At the time the ap- 
plication was admitted, an order was passed 
by this Oourt that the notice which was 
ordered to issue should also include the 
case of accused No. 4. We have heard 
Mr. Motiram for the applicants and the 
learned Government Pleader for the 
Orown. The complainant has also forward- 
ed his statement which has been perused. 


On the facts as stated in the complaint 
it appears that the complainant complains 
of two distinct offences committed cn two 
different dates at two different places. The 
firstis with regard to the alleged enticement 
of his wife from Naushahro by accused 
Nos, I, 2and 3 withthe help of accused 
No. 8. The other is the offence of assault 
alleged to have been committed at Karachi 
after a couple of days by accused Nos. 1, 4, 
5,7 and 8. The offence of enticement was 
committed in Naushshro; and that of as- 
sault in Karachi. It is argued by the 
learned Government Pleader that reading 
between the lines the grievance of the com- 
plainant is that in the enticement at Nausha- 
hro, the rest of the accused, namely, the 
present applicants and accused No. 4 had 
Bhand, It is contended that the com- 
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plaint is really oneof conspiracy against 
all the accused punishable under 6, 120-B, 
Indian Penal Oode, a conspiracy to commit 
the offence punishable under s, 498, If eo, 
the conspiracy was obviously hatched in 
Karachi. So that ever on that ground the 
Naushabro Oourt could have no jurisdic- 
tion against the alleged conspirators. 
There is however in ths complaint not 
a word from which any such conspiracy 
may legitimately be spelt out. It is true 
that it is only in extraordinary circum. 
stances that the High Oourt will interfere 
in pending cases ; the several decisions that 
have been quoted to usin support of this 
proposition were not quite necessary. 

Bat if on the face of complaint the 
offence alleged against an accused person 
appears not to hava baen committed 
within the jurisdiction of the Gourt in 
which the complaint ie filed, then it would 
certainly be the duty of the High Oourt to 
interfere and save waste of public time and 
needless expense. In this case although 
the application is on behalf of accused Nos, 
5,6 and7,it appears that accused No. 4 is 
also not said to have committed any offence 
at Naushahro. Therefore the Naushahro 
Oourt has clearly no jurisdiction to try 
them. If the case of the complainant ia 
that accused Nos. 5, 6 and 7 (the applicants) 
have been guilty of detaining his wife, 
then the Oourt within whose jurisdiction 
such detention has occurred would be ad- 
mittedly the proper forum to try tha case, 
For the foregoing reasons therefore we 
would quash the proceedings against aceus. 
ed Nos.4, 5,6 and7in the Naushahro 
Oourt. If the complainant so chooses hs 
may file a complaint against thess per- 
sons in the proper Court, 

N/a, Order accordingly, 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Oriminal Revision Appliction No, 124 
of 1932, 
September 9, 1932. 
FaerREtS, J, O, AND ASTON, A.J. 0, 
LALOHAND—APPLIOANT 
versus 
EMPEHROR—Oppoarra Party, 
Penal Code (Act XLV of 1860), s. 188—Require- 
menis of. 
The requirements ofs, 188, Penal Code are satis- 
fied only on proof that a person having knowledge 
of the order and being thereby directed to abstain 
from a certain act has disobeyed such direction 
It is not enough that he has failed to prove that 
the disobedience of the order by another Person 
was without his consent. here does not lie 
upon the accused person the burden of proving any 


puch thing, 
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Mr. Kimåtrai Bhojraj, for the Applicat, 

Mr. C. M Lobo, for the Crown. 

Judgment,—This is a revision applica- 
tion against the decision of the First Olass 
Magistrate, Mirpurkhae. The accused has 
been convicted of an offence punishabie 
under e. L€8, Indisn Penal Ocde, The facis 
‘are these. On 15th Octoter, 1931, accused 
was served with a notice forbidding him to 
remove his crop withcu: the permission 
of the Mukhtyarkar. Notwithstanding 
this notice and without permierion the 
produce was removed, The produce was 
removed by Ohotu, the nephew of the 
accused, These facts are admitted. The 
accused says, "Notice was served on me, 
but I did not remove any produce after 
that notice.” The learned Magistrate has 
not attempted to show that the removal 
by the nephew was instigated or otherwise 
abetted by the uncle He is content to 
gay: f 

“The accused does not allege that this nephew 
removed the produce without his consent. Removal 
by the accused, his relatives or his heirs with his 
tacit or otherwise consent or connivance is breach of 
the order promulgated,” - 

Thisis a proposition which the learned 
Public Prozecutor does not attempt to 
defend. Itis clear that in order to satisfy 
the requirements of s. 188 there must be 
proof that a pereon having knowledge of 
the order and being thereby directed to 
abstain from a certain act has disobeyed 
such direction. lt is not sufficient tbat 
he should have failed to proves that the 
removsl.of the crops was without his con: 
sent. There does not lie upon the accused 
person the burden of proving any such 
thing, Other points were also raised in 
arguments but for the purposes of this 
revision application, it is not necessary to 
consider them. at length. The conviction 
is clearly unsustainable and this is admitt- 
ed by the Public Prosecator himself, For 
these reasons we reverse the conviction and 
sentence and direct that the fine, if pair, 
be refunded, 

N./a. 


MADRAS HIGH COURT. 
Appeal Against Order No. 1 of 1932, 
January 3, 1923. 
PAKENHAM Wirog, J. 
Thayyil Puthia Purayil 
AMBUKU TTI VAIDIER - PLAINTIFF 
— APPELLANT 


Application allowed. 





versus 
KANNOLH KOOTTAMBATH KELAN 
—DEFENDANT— RESPONDEAT. 
Malabar Tenancy Act (XIV of 1980), 5. 38—Ten- 
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ant building larger housé than permitted—Right to 
compensation—Applicability of 3. 33, 

The fact that the tenant may have built a larger 
house on the property than he was allowed to 
build by the marupat is ofno avail if he comes 


within the -specific words of s 33 of the 
Malabar Tenancy Act inasmuch as there is no 
qualification in s 33 which says that he cannot 


avail himself of this section if his occupation has 
not been in conformity with the original terms of 
the lease. : 

Appeal against an order of the District - 
Oourt, North Malabar dated the 14th S>ptem- 
ber, 1931, and madein A. 8 No. 392 of 1931 
(R.I A. No. 1255 of 1930 in O: S No 372 
of 1930 Principal District Munsif’s Oovri, 
Tellicherry. : 

Mesars O T G Nambiar and A. Achuthan 
Nambiar, for the Aopellant, 

Mr. K. Kuttikrishna Menon, for the Ras- 
pondent. 

Judgment.—Though this appeal is 
tried as a Oivil Miscellaneous Appeal, the 
decision in Seshammal v. Kuppanaiyan jar 
Y1 Ind Cas. 462()) shows that such appeals 
stand on the same footing assecond appeals 
with regard to their bsirg arguable only on 
questions of law. It is not, therefore, 
open to the appellant to contest the fiad- 
ing cf fact thatthe site round the house 
in question is necsssary for and has been 
used for the convenient enjoyment of the: 
residence, It certainly cannot be said in 
the light of the Oommissioner’s plan that 
there is no evidence for such a finding 
of fact. On the north and south of the 
house there is only a narrow strip of 
land, the distance between the southernmost 
extremity of the building and the southern- 
most boundary is only 18 koles and the 
distance between the northern verandah 
and the northern boundary is 44 koles 
out of which a portion has to be deducted 
for the yard of the house The fact that 
the tenant may have built a larger house 
on the property than he was allowed to 
build by the marupat of 1894 
is of on avail if he comes within the 
specific words of s. 23 of the Act (Malabsr 
Tenancy Act). It is admitted that he 
has been occupying the house in  gues- 
tion for 10 years and there is no qualifica- 
tion in s. 33 which says that he cannot 
avail himself of this section if his occupa» 
tion has not been in conformity with the 
original terms of the lease. In these 
circumstances I see no reason to allow this 
appeal which is dismissed with costs. 

N, K Ja. Appeal dismissed. 

(1) 91 Ind. Oas, 462; A. I. R 1926 Mad, 
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SIND JUDICIAL COM MIS. 
SLIONER’S COURT. 
Miscellaneous Application No, 159 
of 1931. 
Ssaptember 22, 1037, 
Faaress, J. O., AND Aston, A. J, O. 
In re B, A BARRISTER, 

Legal' Practitioner—Unauthorised retention of 
client’s money—Payment on pressure by cheque— 
Cheque dishonoured—Previous instance of malversation 
of clients’ money—Concellation of license to practise 
—Sind Courts Act (XII of 1866), s. 16. 

Where a legal practitioner retained a considerable 
sum of his clierits' money which when demanded by 
the client he gave out that he would pay after 
obtaining court’s sanction, but in fact it was not 
necessary to obtain sanction, and when further pressed 
he paid part of it and gave a cheque for the balance 
ona bank and the cheque was dishonoured: : 

Held, that te legal practitioner dishonestly retained 
in his possession the moneys of his client: [p. 594, col.2] 

Held, also that, the fact, thatthe legal practitioner 
had previously been guilty of malversation of 
client's money, aggravated the circumstances of the 
case. and it was proper that his license to practise 
should ba cancelled. Virupakshappa 
(1) and Veranbaiv. M. Pleader (3), distinguished. 
Wiggins v. Lord (2), Veranbai v. M. Pleader (3), 
referred to, [ibid.] 

Mr. C. M. Lobo, for the Crown. 
Mr. Dipchand Chandumal, for the Oppo- 
nent. : 

Judgment.—Mr. B.,  Barrister-at- 
Law, has been called upon to show cause 
why he sould not be dealt with under s. 18, 
Bombay Aci XII of 1865, for misbehaviour 
in respect of sums of money, namely, 
Ry. 2,0U0 and Rs, 1,U00 received on behalf 
of his client, The facts briefly are as follow : 
In January 1930 one .Assanuma!, son of 
Lachmibai’ engaged Mr. B. to recover 
the amount of an award-decree whic 
Lachmibai‘and herson Assanmal, had o3- 
tained against the minor gons of Liskhamal. 
Lekhamai was appointed guardian of bis 
minor sons. An application was made for 
the sale of the minors’ property.” Theicourt 
ordered the property tobə sold and the 
sale proclamation to issue. Oa 22nd D:- 
cember 1930 Mr. B, gave a statement to the 
Nazir that his clients Lachmibai and‘As- 
sanmal had raceived ks. 2,000 out of 
Rs, 3,000, the amount agreed upon by way 
of adjustment and that on payment of a fur- 
ther sum of Rs. 1,000 within six months the 
decree was to be deemed satisfied. The 
Nazir thereupon stayed the sale and returoed 
the papers to the court, Mr. B. retained the 
Rs. 2,000. His client Mr. Assanmal demand- 
ed the Rs, 2,050 from him and wastold that 
the monsy would bs paid to him after the 
court's sanction had been obtained. Assan- 
mal made inquiries and ascertained that the 
sanction was not necessary and told Mr, B, 


148-75 & 76 


Inve B., afBARBTOTER. 


v. Shidappa ` 


503 


that it was not necessary (0 obtain the sanc" 
tion. In Fabruary 1931, Mr. B. paid 
Ra, 1,500. Assanmal and bis father asked 
him to pay the balance of Rr. 500. On 8th 
April 1931 Mr, B. gave a cheque forRs. 500 on 
the Panjab National Bank of India Ltd. (?) 
Tre cheque was presented fon the same 
day but was dishonoured. A3sanmal was 
informed by the Bank that there was no 
money to the credit of the drawer. On 29th 
June 1933, a notice was sent to Mr. B. threat- 
ening lsgal action. ; 


_ Seven dsys later on 6th July Mr. B. with- 
drew the further sum of Rs. 1,900 from the 
court. This sum had been paid in full 
satisfaction of the award decree, On :4th 
July he paid to Assanmelasum of Rs. 520 
and interest. Mr, Aesanmal made repeated 
applications to Mr. B for the payment of 
Re. 1,000. He approached Mr. Fatehchband 
Daaramhes, a Pleader who spoke to Mr. B. 
and the latter informed him that he wiuld 
attend the meeting on the subject. Assanmal 
went to meet Mr. B., waited for some hours 
and then went away. Mr. B. did not attend. 
His explanation to Mr. Fatehchand was that 
he forgot the meeting. Assanmal then got a 
petition signed by his mother and had it 
sept to the learned Judicial Commissioner, 
In the petition it was stated that Mr, B. was 
refusing to pay the Rs 1,000, Oomplaint 
was also made of Mr. B's omission to give 
any account ofthe amount which he had re- 
ceived for expenses. The court called for 
Mr..B'e. explanation. His explanation was 
that which he had originally given to As- 
sanmal, namely that he understood that 
the sanction of the Oourt was necessary, 
The parties being minors he did not ws 
to risk the amount of his client without the 


-sanction of the court. On 31st October 1231 


Mr. B. deposited R3, 1,000 and Rs. 44-10-0, 
the unspent balance of the amount 
given to him for costs in court, He paid 
Assanmal interest on the amount retained, 
Oa 6th November 1931, Assanmal made an 
application to the court in which he stated 
that he was not anxious to proceed further 
in view of the surrender of the whole 
amount retained by Mr. B. together with 
interest. The learned Additional Judicial 
Commissioner who held the inquiry expres- 
sed the opinion that it was clear that there 
was retention, The question for deter». 
mination was whether the retention was 
a bona fide retention or whether the 
grounds for the retention were a mere 
pretext for keeping the money as long as 
possible, 
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With a view to explaining the reasons 
which caused him to retain the money Mr. 
B. has drawn attention to the ruling in 
Vierupakshappa v, Shidappa (1) and Wig- 
gins v. Lord (2). Inthe former case it was 
merely held that the compromise of the 
suit on behalf of a minor without the 
sanction of the Court is voidable. In the 
English case the facts were entirely dif- 
ferent from the present circumstances. As 
the learned Additional Judicial Oommis- 
sioner points out, in Wiggins v. Lord (2) 
a solicitor had a sum of money deposited 
with him and without the sanction of the 
client he had parted with the money. It 
was consequently held that the solicitor 
was liable. The learned Additional Judicial 
Commissioner after drawing attention to 
the fact that the explanation given by Mr, 

B. was the same from the commencement 
` expressed the view after giving the matter 
his most careful consideration that he 
could not persuade himself to believe that 
the excuse was a bona fide one. Whatever 
the limitations of the lawyer's knowledge 
of the law, it appeared tbat in the present 
case the excuse wés merely a pretence for 
retaining the money certainly not belong- 
ing to the Counsel. The surrounding cir- 
cumstances, in my opinion, show that the 
view taken by the learned Additional 
Judicial Commissioner was correct. 

But there is no explanation whatever 
why the Rs. 1,000 psid to Mr, B. on 6th 
July 1931, were not paidito his client? On 
24th July 1931, he was prepared to pay 
the balance of Rs. 2,000 which he had 
received and retained; why was not the 
Rs, 1,000 which were then in his hands, 
also paid? This sum was retained by 
Mr. B. until October 1931 and then paid 
into Court after the Court had called for 
an explanation from Mr. B, regarding his 
conduct. Another circumstance which 
seems to me to be entirely unexplained 
is why Mr. B. gave that cheque of Rs, 500 
in April 1931 on a bank in which he had 
no sufficient funds? His explanation is 
that he had the money at his house but his 
intention was to take the money from his 
house, pay it into the bank, in order that 
the cheque which he had given might be 
honoured, But after he had given the 
cheque he changed his mind; that he once 
more considered that it was unsafe to pay 
his client the money, and therefore took 
no action. It is difficult to believe this 


(1) 26 B. 109; 3 Bom. L, R. 565. 
R 2 qein 49 E, R. 248; 4łBeav. 30; 2 Jur. 786; 55 
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story. The cheqtie transaction seems to 
have been the ordinary transaction which 
so frequently happens where a debtor 
wishes to obtain a little respite from the 
pressure of his creditor by giving a cheque 
which is dishonoured. 

I think. there can be no reasonable 
doubt whatever that the action of Mr. B. 
in thus retaining the sum of Rs. 1,500 
received by him on 22nd December 1930 
for two months and retaining Rs. 500, 
part of the Rs. 2,000 received on 22nd 
December 1930, for seven moriths and the 
retention of the Rs. 1,000 received by 
him on 8th July 1931, until October 1931, 


“was not a bona fide one. Mr. B., in my 


opinion, has failed to explain the circum- 
stances. The least view that*the Oourt 
can take is that he dishonestly retained in 
his possession the moneys of his client and 
put forward the pretext that the sanc- 
tion of the Court was necessary for pay- 
ment, 

Mr. Dipchand on behalf of Mr. B. has 
made a plea ad misericordiam. He has 
drawn attention to Veranbai v. M, Plea- 
der (3). The present circumstances how- 
ever are different from those in Veranbat 
v. M., Pleader (3), since this is not the 
first occagion on which the conduct of Mr. 
B. bas been inquired into. It is not 
disputed that Mr. B, is the Mr. X referred 
to in In re Professional Misconduct of X(4) 
There this Court cancelled Mr. B.'s license 
in the year 1909 on the ground that he 
received money in furtherance of a contract 
of indemnity’ of bail which was illegal 
both in India and in England and in itselfa 
grave misconduct; that he falsely denied 
having so received the money and detained 
it on the pretext that it was a fee, The“ 
Court held that hig conduct amounted 
to nothing less than criminal dishonesty 
and that the adequate punishment for 
such malversation of client’s money was 
the cancellation of the license to prac- 
tise. We are of opinion that the fact 
that Mr. B. has previously been guilty 
of malversation ‘of clients money very 
seriously aggravates the circumstances of 
the present case, Mr. B. was removed from 
practice in the Oourts of Sind in 1409. 
We are of opinion that it is impossible 
for us to impose a lighter punishment 
than the cancéllation of his license to prac- 
tice. Wo accordingly remove Mr. B. from 
practice in the Courts of Sind and. 


ao 15 Ind. Oas, 785; 59. L.R. 222; 13 Or. L.J, 
“ (4) 3Ind. Oas, 897; 3 S. L. R, 88; 10 Ors L, J, 412, 
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direct that he return his sanad to the 
Registrar. 


N/A, License cancelled 


OUDH CHIEF COURT. 
Second Uivil Appeal No, 339 of 1931. 
November 29, 1932. 

BianusHwar Nata AND NanaVoTTyY, JJ. 
Par.dit RAM LAL MISRA —PLAINTIFE 
—APPELLANT 

__ versus 
Pabu RAJENDRA NATH SANYAL 
— DEFEND INT — RESPONDENT i 

Contract Act (IK of 1872), s. 28—Agreement not 
to bid at public auction against each other—If 
opposed to public policy—Object fraudulent, effect 
of—Civil Procedure Code (Act V of 1908), 0. XXI, 
T. 72—Sale—Decree-holder obtaining permission to 
bid—Whether subject to exceptional restrictions. 

An agreement between two persons notto bid 
against each other at an auction-sale is perfectly 
lawful and cannot be considered to be opposed to 
public policy. Ambika Prasad Singh v. R. H. 
Whitwell (3), Fuller v. Abrahams (4), Leviv. Levi 
(5) and Jyoti Prokash Nandi v. Jhowmull Johurry 
(10), referred to. [p. 597, col. 1.] 

But when the object of the secret 
arrived at between the parties was to deprive a 
rival decree-holder of his legitimate share in the 
amount which was to be paid by the defendant to 
the plaintiff over and above the amount which he 
was to get as his share in the rateable distribution 
made by the court, or in other words to benefit 
phe plaintif at the expense of the decree-hol- 

er: : ; 

Held, that the arrangement wasa secret artifice 
for the purpose of defrauding a third person, the 
rival decree-holder and that the object of the 
agreement was fraudulent and hence void under 
8, “23, Contract Act, [ibid] : 

A decree-holder who. has obtained the permission 
of the court to bid atan auction-sale, is in the 
same position as. any. other purchaser subject to no 
exceptional restrictions. Mahabir Pershad Singh v. 
Macnaghten (1) and Mahomed Meera Ravuther v. 
Savvast Vijaya Raghunadha Gopalar (2), referred 
to. [p. 596, col. 1.) 
` Second Oivil Appeal against an order 
of the Subordinate Judge, Malihabad, 
Lucknow, dated the3lst July 1931. 

Messrs, Zahur Ahmad and J. M. Basu, 
R B, for the Appellant. 

Messrs. L. P. Srivastava and D. N. 
Bhattacharji, for the Respondent, 


Judgment. —This isan appeal by the 
plaintiff against the decree dated the 3lst 
of July 1931 of the Subordinate Judge of 
Malihabad affirming the decree dated the 
28th of November, 1930, of the Munsif,South 
Lucknow. oy ee 

The facts of the case are briefly these:— 

The plaintiff, Ram Lal, held a simple 
thoney decree against one Jwala Prasad for 
about Re. 1,300, He put this decree into 
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execution and attached a property known: 
asHarsamal ka Bagh belonging to the 
judgment-debtor. This property was 
subject to certain mortgages in favour 
of one Mahabir Prasad. The property was 
ordered to be sold subject to Rs. 9,642 due 
in respect of these mortgages. One Pearey 
Lal also held a money decree against the 
same judgment-debtor for more than double 
the amount of the plaintiff's decree. The 
execution Oourt made an order allowing 
Pearey Lal to share rateably in the sale 
proceeds of the property. The auction sale 
started on the 12th of September 1927, 
went on for several days and ultimately on 
the z0th of September the sale was closed 
in favour of the defendant on his final bid 
of Rs, 1,360. There were only two bidders 
on this date, namely, the plaintiff who bid 
Rs. 1, 55 and the defendant who bid 
Rs. 1,360. After the sale had been con- 
firmed, the defendant tendered the sum 
of Rs. 10,573-4 8 being Rs. 9,642 on account 
of principal and the interest thereon, to 
Mahabir Prasad, mortgagee. The latter re- 
fused to accept thisamount and brought a 
suit to enforce his mortgages. It was held 
by this Court that Mahabir Prasad was not 
entitled to anything more than Rs. %,612 
plusinterest on it. Mahabir Prasad then 
appealed to the Privy Council. The defend. | 
ant thereupon made a compromise with 
Mahabir Prasad and paid him Rs, 4 (00. 
more. 
The plaintiff came into Oourt on the 
allegation that on the 20th of September, 
1y27, the defendant approached the 
plaintiff and asked him not to raise the 
bids against him and that as a considera- 
tion for this he offered to pay off the prior 
mortgages and also to make good the 
whole amount due to the plaintiff under 
hisdecree. As a result of the rateable 
distribution which had been ordered by 
the executing Oourt, the plaintiff received 


` only Rs. 333-49 out of the sale-proceeds. 


He therefore claimed from the defendant 
the diffarence between this amount and 
the amount due to him under the decree, 
He also claimed interest on this amount at 
the rate of Re. 1 per cant. per month. 

The defendant pleaded in his defence 
that the plaintiff himself had approached 
him to purchase the property, that he 
represented to him that the charge of 
Mahabir Prasad amounted to Rs. 9,642 only 
and that he hadagreed to pay to the 
plaintiff the difference between the amount 
due to him under his decree and the amount 
which he might receive in rateable distribu- 
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tion on condition that he had to pay no 
more than'Rs, 9,642 to the mortgagee. It 
was also-averred thatin eny case the ag- 
Teement bét up by the plaintiff was illegal, 
fraudulent and: opposed to public policy. 
The Jesrned Munsif found that ‘the 
object-of the agreement was to defeat the 
rights‘of the other creditors. As such it 
was fraudulent and involved injury to third 
persons and was therefore void and unen- 
forceable. On appeal the learned Subor- 
dinate Judge hae-held that tke object of 
the agreement was ‘to deprive the rival 
decree-holder of his legitimate dues and to 
cause loss to'tke judgment-debter. He bas 
in the- result held tte agreement to be 
void on the ground of its being oppoged to 
public policy, l A, 
The larred Counsel for the. plaintif- 
appellant hse,-in the first place, pointed ovt 


that the plaintiff hed obtsined the permi- 


sion of the Ccurt to bid at the suction 
sale. It is-rot disputed that this was £o, 
Therefore on the authority of the decisions 
of their Lordiehys of the Judicial Committee 
in Mahabir Peishad Singh v, Macnachten (:) 
and Mahomed Meera Ravuther v. Savvasi 
Vijaya Raghunadha Gopalar (2°; it must be 
held that-he-was in the game fosition as any 
other purchaser eubject to no exceptional 
restrictions,- 

The next question is whether the agtee- 
ment can be regarded as oprored to 
public policy, The lower Appellate Court 
has besed its opinion cn the decision of 
Mukerji, J., of the Calcutta Bigb Cout 
in: Ambika Prasad Singh v. R.A. Whituwell 
(3). If the learned Judge intended to hold 
that if the object of a combination of 
intending purchasers is to make a fair 
bargain, cnly in that case it is lawful and 
that itis unlawfuland oprcsed to public 


policy if the object is to obtain the proper-" 


ty at a sacrifice, then with all respect we 
do not find oureelves able to subscribe to 
the proposition in these terms. The learn- 
ed Judge referred to two English casee, 
namely, Fuller v, Abrahams (4) and Levi v. 
Levi (5), anda large number of American 


cases, in support cf his opinion. Tho 
American CaEES cited were ‘not 
available to us either in the ccurt 


1 
Q) 16 I. A.107; 16 O. 682; 5 Sar, 345; 13 Ind, Jur 
133 (P. O 


(2) 27 Í A. 17; 23 M. 227: 40. W. N. 228; 10 M 
L. J. 1; 2 Bom. TL, R.6410; 7 Sar. 661 (P. 0), 
(3) 6 0. L, J. 111 


(4) (1821) 6 Moo. P. O. $16; 3 Brod. & B, 116; 23 
R. R 626, : 
wo) (1833) 6 Oar. & Pay 289; 172 E. R. 
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library or in the library of the Bar 
Association, We have not. therefore, been © 
able to examine them. In Levi v. Levi (5), 
there is a dictum. to the effect that an 
agreement of several persons not to bid 
at an auction was an indictable offence, 
Their Lordships of the Judical Committee 
referring to this dictum in Doolubhdass 
Pettamber Dass v. Ramloll T hackoorseydass 
(6), remarked that 


“this was a mere dictum in a Nisi Prius case and 
cannot, we think, be relied upon," 


in Halsbury’s Laws of England, Volume 
I, at page 512 also, in the foot note, itis 
pointed out that this dictim suggesting 
that such an agreement is sn unlawful 
conspiracy docs not seem to be based on 
‘any ecund principle or to be good law. 
The case of Fuller v. Abrahams (4) seers 
to have been decided on the special facts of . 
that caee. It wesfourd that the purchaeer 
end one of his friends were the only two 
bidders at the sale. The rest of the 
company had been debarred from bidding 
by the purchaser stating to them that 
he had a claim against, and. had been 
il used by, the late owner of the barge 
which wes. the subject of sale. The court 
held that a sale under these circumstances 
could not be eupported. F 

In Galton v. Kmuss (7), Knight Bruce, 
V. O., remarked as follows :— ` : 

“Two men being desirous of buying an estate of 
a third are acquainted with each other's intention 
and with a view of obtaining the estate in the 
most beneficial manner, one agrees to retire from 
the contest and leaves the’ purchase open to the 
other. No intention or intimation of fraud -is sug- 
gested as between these two parties. There is. no 
authority to show that an arrangement to retire 


` from being a competitor for an estate is illegal,” - 


in In re Carews Estate Act (8), the 
facts were that a piece of land was 
advertised for sale’ Two adjoining land 
owners were desirous of purchasing it; 
they egreed that one alone should attend 
the sale and purchase, if it should be 
sold for a sum not exceeding a sum named, 
If the land was purchased, terms were 
arranged and it was to be divided between - 
them. It was held that the agreement. 
between the purchasers was not contrary 
to equity; and that it did not vitiate the 
contract. 
- The head-note of the case, Heffer v. 
Martyn (9), which ccrcieely tete foith the 
point decided in the case, is as follows — 
A raid Ba sum of money not to bid 
wW? M. I. A, 109; 1 Sar, 403; 7, Moo. P. O- 


(7) (1884) 13 L. J. Eq. 388, 
(8) (1859) 28 L-J. Eq. 218. 
_ (9) (1867) 36 L, J. Rep. 372, 
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at a public auction. B attended the sale 
and did not bid. A bought the property: 
Held that A was entitled to a decrsa 
for specific performance azainst th3 vendors, 
Tn ‘Halsbury’s Liws of Hagiaad, Volu ne 
I, page 512 the law has been siated 
thus :— 

“An agreement between two or more persons not 
to bid against each other at an auction, even if 
amounting to what is popularly known as a ‘knock- 
our soe not seem to be illegal or to invalidate 

e sale. 


The same view'was accepted by Fletcher, 
L.J., in Jyoti Prokash Nandi v. Jhowmul, 
Johurry (10). It may be noted that the 
learned Judge dissented from the decision 
of his court in Ambika Prasad Singh 
v. R. Hi. Whitwell (8) as well as from 
the decision in the two English cases, 
Fuller v, Abrahams (4) and Levi v. Lest 
(5). Thus the weight of the English 
authorities sesms to be against the view 
taken in Ambika Prasad Singh v. R, H. 
Whitwell (3), and we are of opinion that 
an agreement between two persons not to 
bid sgainst each other at an auction sale 
is perfectly lawful and cannot ba.consider- 
ed to be opposed to public policy, 

We, however, think that the decision 
of the court below should be upheld 
though on a slightly different ground. 
Section 23 of ths Oontract Act provides 
that every agreement of which the object 
or coneideration is unlawful is void. 
Amongst the objects enumerated in that 
section as unlawful, is one in which the 
‘consideration or object is fraudulent. In 
the present case the object cf the 
secret arrangement arrived et between the 
parties clearly was to deprive the rival 
decree-holder Pearey Lal of his legitimata 
share in the amount which was to be 
paid by the defendant to ths plaintiff 
over and sbove the amount which hs was 
_ to get as his share in the rateable dis- 
tribution made by the court, or in other 
words to benefit the plaintiff at the 
expense of Pearey Lal. The case, there- 
fore, in our opinion is not merely of an 
honest combination between two bidders 
to purchase the property atan advantage- 
ous price but goes further by resorting 
to a secret artifice for the purpose of 
defraudiag a third person, namely, the 
rival decree-holder Pearey Lal. We have, 
therefore, no hesitation in holding that 
the object of the agreement in the present 
cise was fraudulent and it is, therefore, 
void under s. 23 of the Contract Act. 


a 1 Ind. Oas. 784; 36 O. 134,13 O. W. N. 
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It may also be pointed out that the 
fraud has been successiul inasmuch as 
Pearey Lal has received no more than his 
rateable share in the sale-proceeds. The 
plaintiff and the defendant both are equally 
parties to ths frand and under the cir- 
cumstances the maxim in part delicto 
potior est conditio possidentis applies. In 
this view also the plaintiff isnot entitled 
to any relief from the court. 

The result, therefore, is that the appeal 
faila and is dismiseed with costs. — 

N/a Appeal dismissed, 


———- 


MADRAS HIGH COURT. 
Civil Appeal No. 344 of 1926. 
January 3, 1933. 

OURGENYEN AND SUNDARAM Ogerty, JJ. 
RAJU THAMBIRAN—PLAINTIFE— 
APPELLANT 
versus 
ARUNAGIRI THAMBIRAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Partition—LIllegitimate son of sudra— 
Suit for partition of family property —Maintain- 
ability. : h 

An illegitimate son ofa sudra is entitled to sue 
the legitimate sons and other descendants for parti- 
tion of the family property inthe absence of col- 
laterals. His right is not confined to the self- 
acquired property of the father. 

[Oase-law discussed] . h 

Oivil Appeal in forma pauperis against 
the decree of the Uourt of the Subordinate 
Jadge, Ohingleput,in Pauper O, S. No. 127 
of 1924. 

Mr. K. Rojah Iyer, for the Appellant. 

Mr C. Veeraraghava Iyer, for the Res- 
pong ents. 

Judgment —The learned Subordinate 
Judge has decided this case against the 
plaintiff upon a preliminary point and it 
is unfortunate that the argument upon 
this point proceeded ex parte, because the 
consequence was that a clear current of 
decisions contrary to the position taken 
up by the lower Court was net broughé to 
its notice. The suit was brought by the 
illegitimate son of a Sudra against the 
legitimate sons and other descendants for 
partition of the family property, and the 
preliminary question which arose was 
whether in the circumstances of the case, 
there being no collaterals involved, such 
a suit would lie. The lower Oourt has 
referred only to two cases and there is an 
essential distinction between those cases 
and the present case namely thatthey both 
related to families in which collaterals 
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existed. Gopalasami Chetti v. Arunachallam 


Chetti (1): accordingly is no autho- 
rity for the proposition which the 
preliminary iesue ‘raisés in this cage, 


nor is Natarajan v- Muthiah Chetiy (2), 
which fcllowed that case and which was 
taken’ tothe Privy Oouiicil as Vellaiyappa 
Chetty v, Natarajan (.), ‘But if the learn- 
ed- Subordinate Judge had observed that 
Ranoji v. Kandoji (4) was cited in Gopalla- 
sami Chetti: v, Arunachallam Chetti (1) and 
had carefully perused that earlier cage 
he would have discovered certain proposi- 
tions which would have made him hesitate 
to decide the matter as he did. In that 
case, to which the learned Judge Muthu- 
swami Iyer, J., wasa party, the fact is re- 
cognised ‘that an illegitimate son does not 
become a co-parcener by birth. But a 
consideration of the texts shows that where 
thef father : : 

“had died vibhkakata or separated, there can be 
no question that the right of. the illegitimate son 
extends not only to his father’s acquisitions but to 
ancestral property which may have come to the 
father’s hands." Page'561* s 
On the -next following page it is 
expressly ` stated that the claim of the 
illegitimate con to a half of the son's 
share, which claim he could make if thera 
were no collaterals, cannot be sustained 
against ths undivided brothers of the 
father, and on page 563* an attempt is 
made to stow why this should beso, name- 


Thihat the property of a father separated from his 

brothers may-well be subject to discharge an obli- 
gation to which it would/not have been subject 
in the hands of unseparated brothers.” 


The lower Court zhas adopted the view 
‘that it would only be the father's self-ac: 
quired property which would be liable to 
aclaim of this description, but the whole 
course of authority not only of this court 
but in Bombay and in Calcutta is contrary 
to that position. To take the earliest 
Bombay case, which was a Fall Bench 
case Sadu v, Baiza (5) it was held. that on 
the death of the father an illegitimate son 
and a legitimate son form a co-parcenary 
between thém and take the estate jointly 


(1) 27 M. 32. - 

(2) 95 Ind. Oas. 972; A. I. R, 1926 Mad. 261; 22 L, 
W. 650; (1926) M. W. N. 73. 

(3) 134 Ind. Cas. 1084; 55 M. 1; & O. W. N. 1039; 
(1931) M. W. N. 848; 350. W. N. 1278; A. IR, 
1931 P. O. 294; 61 M. I. J. 522; 34 L. W. 589; 33 
Bom. L. R. 1526; Ind Rul. (1932) P. O. 12; (1931) 
A. L. J. 1123; 53 I. A. 402; 55 0. L.J. 45] 
(P. O.). 

Pa 4. 557. 
(5j 4 B. 37. 
*Pages off8 M.—[Ed] 
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‘a8 such with rights of survivorship although 


the illegitimate son would only take a 
half of what-he would have been entitled 
toif legitimate. This case was followed 
recently in Sakharam Satu v. Shamrao. 
Mabuti (6) a case which is especially instruc-. 
tive here because there the father had 
already given his self-acquired property to 
the illegitimate son and after the father's 
death the illegitimate son sued the legiti- 
mate son for ashare in the family property. 
Accordingly that was a case which dealt 
specifically with the right to adecree toa 
share in the family property. Jogendro 
Bhupati Harroshundra M ahapatra v. Nitya- 
nand Mansingh (7), a Privy Council case, 
the same theoretical principles ate recognise- 
ed, following the textof the Mitakshara, 
that an illegitimate son has no right by 
birth but receives what he does according to 
his father’s pleasure; but that after the 
death of the father he becomes a CO-par- 
cener and that the legitimate brothers have 
to give him his due share. In thie court 
the case of a family with no collaterals has 
been directly dealt with in Thangam Pil. 
lai v. Suppa Pillai (8) and there again 
we find it laid down thatthe text states 
that when the father is alive, the illegiti- 
mate son takes his share by his (the fath- _ 
er's) choice, but directsthat afther the fath- 
er's death his legitimate sons should give 
him moiety of a son's share and again 

“It was nowhere held that he was entitled to the 
share allotted to him only by the choice of his legiti- 
mate brother and that he could not recover that 
share by insisting on partition.” 
In Karuppannan Chetti v, Bulokim Chetti 
(9) it is expressly stated that the text which 
forms the authority upon this point does 
not refer alone to the self acquired prop- 
erty of the father, There are a number 
of other -cases in which the law has 
been stated in similar terms. We need 
only refer to Ramalinga Muppan v. Pavadi 
Chetti (10) and Annayyan v. Chinnan (11) 
and we do not think that any views con- 
trary to this consistent body of Opinion can 
be extracted from the Privy. Oouncil judg-. 
ment in Vellaiyappa Chetty v. Natarajan 
(3). In fact it embodies a survey of the law 
laid down by the Judges of this and the 
other courtsin India and clearly agreed 


(6) 137 Ind. Oas. 572; A. I. R. 1932 Bom. 234; 34 
Bom, L.R. 191; Ind, Rul. (1932) Bom. 290, 

(7) 18 O. 151; 17 L. A, 128; 5 Sar. 596 (P, 0). 

(8) 12 M. 401, 

(9) 23 M. 16. 

(10) 25 M. 519. . 

11). 5 Ind. Oas. 84; 33 M. 66;7 M.L. T 140; 2 
M. L.I 3550 3 m 3 
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with the conclusions go arrived at. We must 
accordingly allow this appeal, set aside 
the decres of the lower Court, answer the 
issue (No. l-e) in favour of the plaintif 
and remand the suit for disposal upon 
the remaining issues, The ` contesting res- 
pondents (defendants Nos, 1 to 3) will pay 
the appellant’s costs in this appeal. Costs 
mane court below will abide the ` re- 
gult. i 


N, K./a, Appeal allowed. 


PATNA HIGH COURT. 
Civil Revision No, 34 of 1931, 
May 8, 1931. 

DHAVLE, J. 

MUNSHI SINGH—PRTITIONEB 


versus 
BANSROPAN CHAMAR— 
OpposiTE PARTY. 

Provincial Small Cause Courts Act (IX of 1887). 
8. 17, proviso—Application for order to set aside 
ex parte decree—Not accompanied with deposit of 
decretal amount—Subsequent deposit—No reason te 
justify extension of period—Proviso, if complied 
with. oo 

Where an application for an order to set aside 
an ex parte decree was not accompanied, as requir- 
ed by s. 17 (proviso), Provincial Small Cause 
Courts, Act by a deposit of the amount due under the 
decree or security to the satisfaction of the court 
for the performance of the decree or compliance 
with the judgment, and it appeared that the re- 
quirements of the proviso were complied with on a 
later date, after time and there was nothing to 
show that there were circumstances to justify the 
exercise of the power under s.5, Limitation Act, to 
extend the period: = 

Held, that the application for an 
aside the ex parte decree was not made in com- 
pliance with the law at all, and that the lower 
Court exercised its jurisdiction illegally or with 
material irregularity in entertaining that applica- 
tion. Assan Mohammad Sahib v. Rahiman Sahib 
1), Abdul Sheikh v. Mohamad Ayub (2), Suraj 

rasad v. Baldeo (3), Ilahi Bakhsh v. Jawindo Mal 
(4), Bishun Dayal Thakur v. Sheo Taha: Sahu (5) 
and Kawleshwar Pal v. Satya Brata Banerji (6), 
relied on. j 

Civil Application against an order of the 
Small Oause Oourt Judge, Jebanabad, 
dated the 18th December, 1930, 

Mr. Anand Prasad, for the Petitioner. 

Messrs..P.P. Varma and K, P. Sukul, 


for the Opposite Party. 


dudgment.—tThis is an application in 
revision against an order of the Small 
Oause Court at Jehanabad allowiog an ap- 
plication under O., IX, r. 13 for setting aside 
an ex parte decree passedin favour of the 
petitioner. The decree was passed on the 
21st March, 1930, and the application under 
0. TX, r.13 was madeon the 13th June, 


order to set 
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1930, it being explained that the applicant 
only came to know of the ex parte decree 
against him on the 2nd June, 1930. 

The order of the lower Oourt allowing the 
application under O IX, r. 13 was assailed 
in the revisional petition principally on the 
ground that the opposite party had stated 
that he came to know of the decree of the 
lst May, 1930, Ifso, it was obvious that 
the application for re-hearing was barred 
by time. That ground, however, has been 
given up,and the learned Advocate forthe 
petitioner has explained how that ground 


- game to be taken by reason ofa typographi- 


cal mistake in the copy of the order of 
the lower Court that was supplied to 
him. The application in revision has, how- 
ever, been argued on another ground 
namely, that the application for an order to 
set the ex parte decree aside was not 
accompanied, as under the proviso to s. 17 
of the Small Oause Courts Act it should 
have been, by a deposit of the amount due 
under the decree or security to the satiefac- 
tion of the coart for the performance of 
the decree or compliance with the 
judgment. The learned Advocate has 
cited a large number of cases in support 
of the proposition that the requirements of 
this proviso are mandatory. Among other 
cases he has cited a Fall Bench decision of 
the Madras High Court in Asean Mohammad 
Sahib v. Rahiman Sahib (1), a recent decision 
of the Calcutta Hign Court in Abdul Sheikh 
v. Mohammad Ayub (z), a decision of the 
Allahabad ‘High Oourtin Suraj Prasad v. 
Baldeo (3), and several decisions of this 
High Oourt Ilahi Bakhsh v.Jawinda Mal 
54 Ind. Oas. 971; (4), Bishun Dayal 
Thakur v. Sheo Tahal Sahu, . 62 Ind, Oas, 
108 (5), and Kawleshwar Lal v. Satya Brata 
Banerji (6), 

The record showsthat the decretal 
amount wasonly fully deposited on the 
18th August 1930, and this is clearly out of 
timeon the showing of the opposite party 
himself that he came to know of the ex parte 
decree on the 2nd June 1¥80. As the point 
taken by the learned Advocate for the peti- 
tioner was not mentioned in the grounds, 

(1) 55 Ind. Oas. 977; 43 M. 579; 11 L. W.543; 38 
M. L. J. 539; 28 M. L. T.17;(1920) M W.N. 375; 


27 M. L. T. 273. 
(2) 56 Ind. Cas. 551; 24 O. W.N. 380; 31 C.L. J, 


197. 
2 108 Ind. Cas. 464; 50 A. 254; 25 A. L. J. 
1032; A. I. R. 1928 All. 111. 

(4) 54 Ind. Oas. 971; 38 P. W. R. 1920; 1 Lah. 


396, 
a (5) 62 Ind. Cas. 108. 
(6) 90 Ind. Oas. 194; 7 P, L. T, 138; (1926) Pag 


121. 


600 


I complied with the request of the learned 
Advocate for the opposite party that he 
should be given - time, I havaheard him 
to day on the matter that was argued before 
me by the learned Advocate for the peti- 
tiouer day ‘before y esterday. The 
learred Advocate for the opposite party 
has endeavoured to show that it is not 
correct law that the requirements of the pro- 
viso tos. 17 of the Small Cause Courts 
Actare mandatory, This contention is op. 
posed to an overwhelming mass of authority 
as [ have already indicated. He has also 
cited Sudalaimuthu Kudumban v. Andi 
Reddiar (7), a decision in which the Full 
Bench case in Assan Mohammad Sahib v. 


Rahiman Sahib (1) was referred 
to and the view was adopted 
that it ‘is open to the Small Oause 


©ourt, notwithstanding the language of 
the proviso to s. 17 of the Small Cause 
Courts Act, to extend the time for a deposit 
under the power conferred on Small Cause 


Courts in the Madras Presidency by s. 5 of: 


the Limitation Act. The decision is ob- 
viously of littlehelp in the circumetances 
of the present case. It has not been sug- 
gested that there is any rule in this 
province, 88 in Madras, making. s.5 of the 
Limitation Act applicable to Small Cause 
Courts, nor is thara anything to show that 
in giving the opposites’ party repeated ex- 
tensions of time, the lower Court thought 
of exercising any power under 8. 5 of the 
Limitation Act. Those ordcrs were all 
passed ex parte,and the petitioner before 
` meis clearly entitled to assail them, with 
the result that the opposite party is required 
to support them on good grounds. The 
learned Advocate for the opposite party has 
not been able to do anything in this connec- 
tion beyond . drawing attention to an 
application ifiled below by the opposite 
party on the 5th August, saying that he 
had brought Re. 30 whi-h he may be allox- 
èd to deposit and atking for further time. 
It bar, however, to beremembered that 
even on the Sth August the time for makir g 
the deposit was long pest, It is not 
necessary in the circtimstances to say defi- 
nitely whether the lower Oourt had any. 
power under s 5of-the Limitation Act or 
not as itis perfectly clear that even if the 
court had the power, no reason was made 
out for the exercise of auch power and no 
reason has be'n pointed out to me justify- 
ing the exercise of such power. In accord- 
ance with the rulings to which reference 

7) 66 Ind, Oas. 104; 45 M. 628; 15L W, 494; 42 
M., L.J. 484; (1922) M. W.W. 266; 30 M. L. T, 
342; A. I, R. 1922 Mad. 186. `. 
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has been made, I must therefore hold that 
the application of the opposite party for an 
order to set aside the ex parte decree was 
not made in compliance : with the law at 
all, and- that the lower Court exercised its 
jurisdiction illegally or with material 
irregularity in entertaining that applica- 
tion. < 

The Rule is therefore made “absolute and 
the order setting aside the ex parte decree 
and restoring the suit to its original number 
is set aside. The opposite party must pay 
to the petitioner the costs of this rule, and 
also the costs of the application under O. 1X, 
r. 13 hearing-fee in this Court, one gold 
mohur. ` ae 

N./a, Rule made absolute, 


LAHORE HIGH COURT. 
Firet Oivil Appeal No. 1348 of 1928, 
KAN - March 31, 1931. | 
BROALWAY AND JOHNSTONE, JJ. 
GOBINDA MAL AND 0TAESS— PETITIONERB 
— APPELLANTS 
: ~ wpersus 
LABH SINGH AND cTHERS—RESPONDENTS. 

Sikh Gurdwaras Act (VIII of 1925), s. 16 (2) (iii)— 
Gurdwara, essentials of—Hindu dharmsala and Sikh 
Gurdwara—Tests—Dharmeala,’ ‘sadh sangat,” mean- 
ings of —Sikh and Hindu—Distinction. 

Whereit appeared from the evidence thata person 
worshipped thakurs, gods and goddesses, feasted 
Brahamans at the!opening ceremony of the dharmsala, 
visited holy places of the Hindu religion, celebrated 
the marriages of his daughters according to Hindu 
rites, and finally on his death was accorded the Kirya 
Karm ceremonies: 

Held, that in the face 


y 


of such evidence it is 
impossible to come to any other conclusion than that 
he was a Hindu and not a Sikh. [p. 602, col. 1. 

The word ‘dharmsala’ means primarily a place of 
rest and has subsidiary meanings which connote both 
a Hindu place of worship and a Sikh place of 
worship. [p. 602, col. 2.] 

The words ‘avind ravindagan sadh sangat’ mean 
itinerant members of the body of sadhus or holy men. 
It is not confined to Sikhs. [ibid] 

In order to prove that a dharmsala isa Sikh 
Gurdwara and not a Hindu dharmsala it must be 
established that the dharmsala (1) was established 
for use by Sikhs, for the purpose of publice worship 
and (2) thatit has been so used by Sikhs. It is not 
enough to show that the dharmsala wasused by 
Sikhs or even that Sikh worship is actually carried on 
in that place. [p. 603, col. 1.]. 

First Civil Appeal froma decree of the 
Sikh Gurdwaras Tribunal, Lahore, dated the 
4th February 1928, . 


Messrs. Shamair Chand, Sham Das and 
Shiv Narain Kapur, for the Appellante. 

Mr Charan Singh, for the Respondents. 

Johnstone, d.—This' appeal: against a 
decision of the Sikh Gurdwara Tribunal 
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eoncerns a dharmsala situate in Amritsar, 
togather with some shops in Amritsar and a 
pieca of land in Gohlwar ia village in the 
Tern Taran Tahsil of that District. The 
‘dharmsala is named after its founder Lal 
Maland was erected about 1888. In 1895 
Lal Mal made a will, which will be examined 
in detail leter, and died three years after- 
wards, During his lifetimə he managed 
the dharmsala himself and, on his death 
Bhai Daya Singh, who was the sole trustee 
under the will, continued the management, 
appointing a custodian or dharmsalia to 
look after the place, since he himself spent 
most of his time in the Gujranwala District. 
Subsequently the Shiromani Gurdwara 
Parbandhak Committees took forcible posses- 
sion of thedharmsala and some of the 
property attached thereto and litigation 
ensued. That litigation is summed 
upin the judgment of Mirza Abdul Rab, 
Sənior Subordinate Judge of Amritsar, 
which appears at pages 80 to 91 of the printed 
book. The judgment is dated 23rd Decam- 
ber 1924and resulted as follows:—Wusam- 
mat Bhagwan Devi, the only surviving 
daughter of Lal Mal, obtained a decree for 
rent against certain persons, together with a 
declaration that she, being the heir ‘of the 
original founder, was entitled to realise 
rent. (2) The suit of’ the Shiromani 
Parbhandhak Oommittes against an alleged 
tenant was dismissed with costs. 
(3) Musammat Bhagwan Devi obtained a 
further decree that sha was the proper 
person to manage the trust without any 
interference from any one: the wholes income 
derived from the trust property was to be 
devoted to the maintenance of the 
Dharmsala and to the other objects of the 
trust. Thereafter Musammat Bhagwan 
Davi applied for execution and was met with 
prayers for stay of execution, which prayers 
were granted, On lst November 1925 the 
Sikh Gardwaras Act, 1925, came into force 
and Musammat Bhagwan Devi was deprived 
temporarily of the fruits of her decrees. 
Fifty-one persons forwarded a patition 
to the Local Government under s. 7 of the 
Act and a Government Notification, No. 
885 of 8th April, 1925, was published in 
aczordance with the procedure laid down 
by the Act. Thereupon twenty-four persons 
made a petition inthe proper form under 
8.8 of the Act, and that petition was 
forwarded to the Tribunal for disposal (see 
pages lto of the printed book), After 
briefly stating the previous history, the 
petitioners urged that the dharmsala nad 
never been used by Sikhs, that Musammat 
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Bhazwan Davi was satitled to manage the 
institution and thatshe should ba restored 
to the possession of tha diarmsala and its 
appurseoaat property, the — Shiromanl 
Parbandhak Committee being ejects there. 
from, It apppears that Musammat Baagwan 
Davi herself forwarded petitions both under 
5.8 and under s. 20 of the Act, but not- 
withstanding the Tribunal’s original order 
(dated iith April 1927) that her petitions 
should be dealt with concarreatly with the 
main petition under a. 8, in tha result that 
order was apparently lost sigat of and the 
Tribunal proceeded only with the main 
petition. 

The Counsel for the aforesaid Committee, 
Mr, Bhagat Singh, stated to the Tribunal 
that the case for his clienta wa3 based, not 
only on cl. (iii) of sab-s. (2) of s. 16 of the 
Aci, but also on cl. (v); but on his failing 
even to suggest any reason for relying on 
el. (v), the Tribunal framed the sole issue in 
the proceedings as follows: — 

Was the Dharmsala Lal Mal Saraf 
established for use by Sikhs for the purpose 
of public worship and ie it used for such 
worship by Sikhs? 

Oral evidence was led by both parties and 
some documents were filed. Of the latter, 
one is the judgment of Mirza Abdul Rab, 
already referred to; anothzr—and that the 
most important of all was the will of the 
founder Lal Mal, which was registered. 
The other documents are not of much 
importance, The Tribunal by a majority 
Rai Bahadur Lala Munna Lal dissenting, 
held that the dharmsala is a Sikh gurdwara, 
and the petitioners under s. 8 of the Act 
bave appealed. 
~ In this court the learned Oouneel for the 
appellants has contended that the decision 
of Mirza Abdul Rab regsrding Musammat 
Bisgwan Davi's right to mangge the trust 
without interference is res judicata and that 
the matter now under appeal is concluded 
by that decision, The point was not, it 
seeme, urged before the Tribunal. In 
support of his contention Mr. Shamair 
Chand relied on s. 11 of the Oivil Procedure 
Oode and cited a number of authorities. 
The short answer to the contention is that 
Musammat Bhagwan Devi was not a party 
to the proceedings before the Tribunal, 
since the Tribunal dealt only with the main 
petition under 8. 8 of the Act and did not 
take up the petition of Musammat Bhagwan 
Devi. In rely to that argument Mr. 
Shamair Ohand pointed to Explanation VI 
ofs. li, Civil Procedure Code; but the 
wording of the explanation does not help 
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- him.—“Where persona litigate bona fide in 

respect of a public right or of a private 
right claimed in common for themselves 
aod others," All the authorities on which 
he relied pre-suppose the condition just 
quoted. Musammat Bhagwan Devi’s suit, 
however, was{not brought byfher in a repre- 
sentative capacity, and it was agreed 
there that her suit did not require the 
previous eanction of the Collector under 
8,,92, Civil Procedure Oode. She was suing 
persons whom she regarded as trespassers 
and she sought to establish nothing more 
than her individual right to management, 
on the ground that she was the daughter 
of the original founder of trust. Apart, 
therefore, from the question whether the 
Sikh Gurdwaras Act provides no more 
than a new machinery for the enforcing 
of claims and rights, I would hold that 
the principle of rzs judicata does not ap: 
ply to the facts before us. 

The members of the Tribunal differed on 
the question whether Lal Mal was a Hindu 
or. not, Sardar Kharak Singh was of opini- 
ion that he was a Sejhdhari Sikh, while 
Mr. Justice Skemp and Rai Bahadur Lala 
Munna Lal held that he was a Hindu. 
Now, in the will (pages 94 to 96 of the 
printed book) Lal Mal described himself 
as a Khatri by caste and made no allu- 
sion to himself as being a Sikh. The testi- 
mony of the: petitioners’ witnesses con- 
firm the view that he was a Hindu, of the 
Khanna brotherhood, and it is in evidence 
that in many ways he practiced the Hindu 
religion. ‘For ‘instance, he ‘worshipped 
Thakars gods aud goddesses, feasted Braha- 
mans at the opening ceremony of the Dharm- 
sala, visited holy places of the Hindu reli- 
gion, celebrated the marriages of his dau- 
ghters according to Sindu rites. and 
finally on his déath was accorded the Kirya 
Karm ceremonies. Even some of the res- 
pondents’ witnesses admitted that he was 
a high caste Khatri. In the fact of such 
‘evidence itis impossible to come to any 
other conclusion that Lal Mal both 
lived and died a Hindu. 
` This finding is not’ without importance 
in considering the further question whe- 
ther he established the Dharmsala as an 
institution for use by Sikhs for the pur- 
‘pose of public worship. The principal 
evidence of hisintentions is contained in 
his will, Thereafter describing the prop- 
erty, of which he was possessed and of 
which the expected income was Rs. 21 per 
mensem, he declared that during his life. 
time he would manage everything. There- 
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after, “Bhat Daya Singh éaste Arora, 
resident of Gujranwala, whom I fully trust, - 
(will act) as the Sarbarah (manager of 
the whole of my property...... Daya 
Singh was to appoint a Dharmsalia, welljver- 
sed in the Gurmukhi language and bear- 
ing good character, who should recite the 
Guru Granth Sahib every day and serve the 
Sadh Sangat visiting the Dharmsala.” The 
next clause of the will explains how the 
income was to be spent, and among the 
items is Rs. 8 per mengsem for payment to 
his daughter-in-law Uttam Devi during her 
life. The manager was given authority to 
give a feast to the Sadh Sangat every 
month or every six months out af savings, 
Farther, the cort of the testator’s funeral 
rites, starting from the preliminary rites 
to the Chaubarsi ceremony (a Hindu cere- 
mony) was to be met from the trust money, 
We have heard much argument about 
the meaning of the terms “Dharmsala” and 
“Sadh Sangat,” The former term need not 
detain us, forit means primarily a place 
of rest and has subsidiary meanings which 
connote both a Hindu place of worship and 
a Sikh place of worship. In the first place 
where Sadh Sangat is used in the will we 
find an unusual expression avind ravindagan 
Sadh Sangat. “Avind ravindagan” means 
those who comeand go. “Sadh Sangat” ia 
the stumbling block. Sardar Kharak Singh 
refers toa definition found in ths Sri Suru 
Granth Kosh and says that it is a Gikh 
congregation, but it must be remembered 
that the Kosh is merely a glossary on words 
appearing inthe Guru Granth Sahib and 
naturally a purely Sikh interpretation is 
there placed on the expression. Mr. Jus- 
tice Skemp defines the four words as “the 
congregation of the faithful who come and: 
go.” Rai Bahadur Lala Munna Lal obsery- 
es :—‘It is evident that Sidh Sangat” 
is a Hindu word": he goes on to say 
that the literal translation is an assemblaga 
of holy persons and finally interprets the 
whole expression as holy travellers,” Now, 
it seems to me that the translation of Sadh 
Sangat cannot be a “congregation”, in the 
sense in which it is ordinarily used a3 the 
congregation of a church, ora temple or 
& mosque, for the essential of a congrega- 
tion of that type is a certain permanence 
or continuity and the two parsian words 
‘avind ravindagan” connote just the oppo- 
site, Iam, therefore, inclined to the view 
that the four disputed worda mean itiner- 
ant members of the body of Sadh or Sadhus 
show (holy mən). There is nothing on the 
record toshow that such holy men were 
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only Sikhs, or that the trust would be con- 
sidered as broken by the feedings of others 
than Sikhs. The Dharmsala was admitted- 
ly visited by Sanatani Hindus as well as by 
Sikhs, 

The greatest stress has, of course, been 
laid by the respondents’ learned Counsel 
‘on the facts (1) the Granth Sahib was to 
‘be read every day and (2) no provision 
was made for any Hindu worship, or for 
the setting up of objects -associated with 
the Hindu religion, Lal Mal was obvious- 
ly an admirer of the Sikh sacred book and 
he appointed a Sikh as his trustee, though 
‘he did not describe him as such in the 
will, On the other hand, since he wanted 
‘to have the Granth Sahib read daily, it was 
not unnatural thet he should appoint a 
Sikh for the purpose of seeing that his 
wishes were carried out after his death. 
It is, however, worthy of notice that no- 
where in the will did Lal Mal prescribe 
the worship of the Granth Sahib yet ihat 
worship isthe main eesential of the Sikh 
religion, the Guru Granth Sahib being by 
true Sikhs regarded as the embodiment 
of the tenth Guru. No doubt, many of the 
respondents’ witnesses do say that in the 
Dharmsala the Granth Sahib was worship- 
ped, and a reference is also made by some 
of them to the reciting of morning and 
‘evening Sikh prayers and hymns, The 
appellants’ witnesses as stoutly deny those 
allegations and give evidence as to meet- 
ings of Hindus at the Dharmsala on oces- 
tions of jcy and mourning, The evidence of 
the witnesses is, as in most cases of this des- 
cription, tinged with a highly partisan col- 
our and it is impossible to hold that re- 
liance can be placed rather onthe wit- 
nesses of one party than on those of the 
‘other. 

The case of the parties rests mainly on 
the will and on the inference to be drawn 
therefrom. For the respondents the princi- 
pal points have already been noted, namely, 
the daily reading of the Granth Sahib by 
a Granthi and the absence of any form of 
Hindu worship. For ths appellants there 
is, in my judgment, a longer and more 
convincing list of points. First and fora. 
most isthe fact that Lal Mal lived and 
died a Hindu, Secondly, the trust was part- 
ly in the nature ofa family arrangement, 
since his daughter-in-law Musammat Uttam 
Devi was paid from the trust income and 
for many years lived in the Dharmsala. 
Next, there is the fact that the will itself 
‘makes norefernce t> Sikhs or to Sikh wor- 
ehip, or, indeed, to worship of any kind. 
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Again, the testator evidently did not have 
in mind the possibility of offerings being 
made to the Dharmsala whereas the worship 
of the Granth Sahib is usually accompanied 
by offerings. Another, though admittedly 
a minor, point is the absence of a Jhanda 
(flag) at the Dharmsala. The feeding of 
the “Sadh Sangat” is a factor which does 
not,in my opinion, help the respondents 
more than the appellants. 

In order to succeed the respondents had to 
show that the Dharmsala (1) was establish- 
ed for use by Sikhs, for the purpose of 
public worship and (2) that it has been 
so used by Sikhs. In view of what I have 
said above I am unable to hold that the 
respondents proved their case, It was not 
enough forthem toshow that the Dharm- 
sala was used by Sikhs or even that Sikh 
worship is actually carried on in that place. 
More than that had to be proved, as is 
clear from the wording of cl, (itt) of s. 16 
(2) of the Act, and the respondents have not 
discharged the burden of proof. I would, 
therefore, accapt the appeal and pess a 
decree to the effect that the Dharmeala of 
Lal Mal Saraf is not a Sikh Gurdawara 
within the meaning of the Act, snd I would 
allow the petitioners the costs incurred by 
them both in this Oouré and before the Tri- 
bunal. 

Broadway, J.—1 agrees. 

A. Appeal accepted, 


NAGPUR JUDICIAL COMMIS- 
SIONER S COURT. 
First Oigil Appeal No. 21 of 1928, 
August 20, 1931, 

STAPLES, A J. O. 
RAJESHWAR— PLAINTIFF —APPELLANT 
versus 
Musammat RUKHMA aND anotHER— 
DargnraNnts— RESPONDENTS, 

C. P. Tenancy Act (I of 1920), 8. 49-C. P, 
Land Revenue Act (II of 1917), s 68 (3)—Mortgage 
of khudkasht—Land subsequently declared to be sir 
—Foreclosure—Morigagor, whether becomes occupancy 
tenant —Interest—Stipulation for double penalty— 
Correct procedure—Contract Act (IX of 1872), a. 


+ where lands that were khudkasht at the time of 

the mortgage have subsequently been declared to ba 
sir by the Settlement Officer under s. 68 (3) of the 
O. P. Land Revenue Act, on foreclosure, the mort- 
gagee can only obtain proprietary rights over the 
land. The cultivating rights in such land will 
remain with the mortgagors who will become occu- 
pancy tenants under s. 49 (1) of the O. P. Tenancy 
Act. Lakshmi Narayan y.Shridhar(7) and Bhag- 
wantrao v. Subhkaran (8), referred to, Asaram v. 
Dnanoba (1), Sheolal v. Nanhelal (2) and Marotirao 
v. Tulsibai (3), distinguished. [p, 606, col. 1] 
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The correct method fo follow where there is a 
double penalty, namely, enhanced interest on de- 
faulted instalments and then an exigibility clause 
in case of three defaults, is to allow the enhanced 
interest on the defaulted instalments up to the date 
when the exigibility clause comes into operation 
and then from that toallow interest at the original 
tate onthe whole principal amount till the date of 
suit. From the date of suit further interest may 


be allowed on the whole sum found due until the 


date fixed for payment. Asaram v, 
referred to. [p. 604, col. 1.] 

First Civil Appeal against a decree of the 
Additions! District Judge, Chanda, in O. 8. 
No. 5 of 1926 dated the 2nd November 1927, 


Dnanoba (1), 


dJudgment.—The appellant brought a 
suit for foreclosure on a mortgage and 
obtained a decree in the trial Court. He, 


-however, has appealed on the ground that 


the lower Court allowed interest at too low 
arate and on the further ground that the 
land, which wes khudkasht at the date of 
the mortgage, but which had subsequently 
become sir, should be liable to the mortgage 
and should not be held to be subject to the 
provisions of s. 49 of the Tenancy Act of 
920 


The mortgage in suit was exscuted on the 
Ist of February 1916 by Tukaram, the 
deceased husband of the present respon- 
dents. The principal secured on the mort- 
gage was Rs. 4,000 and the agreement was 
thatthis amount was to be repaid.in ten 
annual instalments of Ra. 400 each, beginn- 
ing from the 23rd of March 1917, with 
interest at annas 12 per cent per mensem. 
There was a condition that in defeult 
interest at Re. 14 per cent. per mensem 
would be paid on the defaulted instalments 
and on the interest due until satisfaction, 
and there wasa further condition that, if 
three instalments were defaulted, the whole 
amount would be payable in a lump with 
penal interest. The property mortgaged was 
the full 16 annas share of two malguzari 
villages, Madnagad and Dongargaon Rithi, 
inthe Warora Tehsil. No repayment was 
made on the mortgage and after three 
instalments had been defaulted the appel- 
lant filed his suit on the 20th of December 
1926. It may be noted that the third 
default occurred on the 31st of March, 1919, 
when the third instalment was due. accord- 
ing to the termsof the mortgage, and the 
appellant waited nearly eight years before 
filing his suit. In the plaint ne has claimed 
simple interest on the defaulted instalments 
at Re, 1 4 per cent. per mensem and at the 
same rate on the whole amount that he 
claims to have been due, including princi- 
pal and interest, on the 3lstof March 1919, 
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the date of the third default, up to the date 
of suit. The claim for interest at this rate 
comes to Rz. 7,530-1. 

The only matter in dispute is what is the 
rate at which interest should be allowed © 
after the third default, when the exigibility 
clause came into operation. The trial Court 
framed the following issues:— 

“7 (a), Whether the mortgage-deed makes any 
provision for the payment of interest on the Hkmusht 
sum. 

(b). If so, at what rate. 
(c). Ifnot, what was the real intention of the 
parties, as gathered from its terms, h 

(d). And what interest by way of compensation 
ought to be allowed on this Hkmusht amount.” 

On these issues the Judga found that 
there was no provision for payment of 
interest on the whole sum, which became 
exigible on the third default, that the 
question of the rate therefore . did not arise, 
that the intention of the parties was to pay 
interest up till liquidation at the original 
rate of annas 12 and, lastly, that by way of 
compensation interest at annas 12 should be 
allowed on the whole amount due at the 
time of exigibility and on the accumulated 
sum at annes 8 per cent. per mensem. The 
‘Judge has given an accountin the last 
paragraph of his judgment, showing how he 
has allowed interest and calculated it, 

I do not, however, think that the Judge 
ofthe lower Oourt is right in allowing 
interest at annas 8 per cent. per mensem on 
the accumulated sum, as this is neither a 
term in the original contract nor s term in 
the secondary contract, The correct method 
to follow in such cases, I think, where there 
is a double penalty, namely, enhanced 
interest ou defaulted instalments and then 
an exigibility clause in casa of three 
defaults, is to allow the enhanced interest 
on the defaulted instalments up to the date 
when the exigibility clause comes into 
operation and then from that date to allow 
interest at the original rate on the whole 
principal amount till the dateof suit. From 
the date of suit further interest may be 
allowed’on the whole sum found due until: 
the date fixed for payment. As noted in 
Asaram v. Dnanoba (L), Oourts do not lean 
to cumpound interest, and, where there is 
no provision for interest after the amount 
becomes exigibla interest at the original 
rate only should be allowed. The lower 
Court by allowing interest at annas 8 per 
cont, per mensem on the accumulated sum 
has in fact, allowed compound interest and 
hes introduced a new term into the contract. 
At the sme time, no apoeal has been made 

ee 105 Ind, Oas. 758; 23 N, L.R. 168; ALR 
1928 Nag. 67, A 


1933 
by the defendant-respondents, and there- 
foreI cannot reduce the amount which has 
been decreed. According to the method, 
which I have indicated above, the amount 
to be decreed would be only Rs, 9,156 
whereas the lower Court’s decree ib for 
Ra. 9,895-3. Iam clear, then, that, so far 
from the decretal amount being iucreased, 
as claimed by the appellant, by allowing 
interest at the enhanced rate, the amount 
decreed by the lower Court shoald really be 
decreased; but, as already indicated above, 
as there has been no appeal by the defend- 
‘ants, the amount decreed will stand and 
the appeal will be diemissed on thie point. 

The only other question, then, to be 
determined is whether the lower Court was 
right in holding that the plaintif- appellant 
could not forecicse the mortgagor's cultivat- 
ing or occupancy rights in land which bas 
been declared sir subsequent to the wort- 
gage. I had sent the case back to the lower 
Court for findings aa to whether the 
khudkasht fields mortgaged Lad become sir 
and as to the corresponding numbers of 
those fields, and findings have now been 
recorded Thelower Oourt bas found that 
the khudkasht fields mortgaged have become 
sir excepta portion of old number 33, 


which is included in new number 42, and- 


that the new numbers of the khudkasht 


fields mortgaged are ee stated in the plaint - 


except that new number 42 ircludes a 
portion measuring O. 22, of an acre of 
field No. 33. 

The mortgage in suit was executed, as 
already stated, on the lst of February 1916, 
before the present Land Revenue Act of 
1917 or the present Tenancy Act of 1920 had 
come into force. On the other hand, s. 49 
of the present Tenancy Act of 1920 is 
substantially the same as s. 45 of the 
Tenancy Act of 1898, which was in force at 
the time the mortgage was executed. This 
aspect of the case has not therefore been 
altered in any way by the enaciment of the 
present Tenancy Act. The trial Oourt has 
found that the lands that were khudkasht at 
the time of the mortgage have been declared 
to be sir by the Ssttlement Officer under 
s. 868 (3) of the Land Revenue Act at the 
time ot thecurrent Settlement, and under 
s, 68 (6) of the Actan order or entry record- 
ing or failing to record any land as sir land 
under sub-s. (2) or (3) shall, subject to any 
order passed on appeal, revision or review, 
be conclusive. Itis not alleged that any 
appeal or application for ravision or review 
was made against the entry, and therefore 
the entry is now conclusive and the land 
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must beheld to be sir. Farther under s. 
220 of the Land Revenue Act it ia clear, I 
think, that the civil Oourt has no jurisdic- 
tion and that any suit to sət aside the entry 
would be barred. : 

It followe, then, I think, thats. 49 of the 
Tenancy Act must now come into operation 
and that, when the appellant obtains a 
decree for foreclosure and the mortar or 
his repregentatives lose their right to occupy 
the sir land 8s proprietors, they must become 
occupancy tenants of such land. The 
learned Counsel for the appellant has 
referred to Shiolal v. Nanielal (2), Marotirao 
v, Tul:tbai (3) and Marotirao v, Tulsibat (4). ` 
I do not, however, think that those cases are 
in point. The frst refers to two mortgages, 
one executed in 1888 and the other in 1839, 
when the Tenancy Act of 1863 was ir force. 
In neither mortgage was there any mention 
about sir land, and it has been held at page 
127 that s. 42 of the Act of 1:83 would there- 
fore spply, and, fcllowing Behari v. Sacwar. 
(5) it has been found that that section did rot ` 
apply to mortgages. Itis clear, then, that 
that case, so far frcm being an authority in 
favour of the appellant, is really an 
authority sgainst him, and it must now be 
held that under s.49 of tle Act of 1898, 
which was the Act in force when the mort- 
gago in suit was execated, or under B. 49 of 
the present Act of 1920, wnich was the Act 
in force when the suit was brought, the 
respondents must become occupancy tenants 
of the land declared to be «zr at the Settle- 
ment, when the appellant obtains his fore- ' 
clogure decree. ps 

Another argument put forward by the 
learned Oounsel for the appellant was that 
the Act of 1920 can have no retrospective 
effect, and references was made in this con- 
nection to Hindusingh v, Mangal (6). It 
may be noted, however, that in that case 
the question st issue was a tenancy right 
granted for more than 5 years, and it was 
hela that rights that had accrued or were 
safeguarded by s. 45 (5) of the Act of 1998 
would not be affected by the subsequent 
enactment of s,49(1)of the Act of £920, 
In this case, however, there is no such 
question at issue, and the only question is 
whether the first part of s. 49 (1) of the Act 
of 1920. or e. 45 (1) of the Act of 1898, shall 
come into operation upon the appellant 
obtaining foreclosure and pcssession of the 
proprietary rights in the village. The 

(2) 17 Ind. Cas. 129; 8 N. L. R. 124, 

(3) 103 Ind. Oas. 306; A. I. R. 1927 Nag. 299. 

(4) 109 Ind. Cas. 459; A. I. R. 1928 Nag. 303. 

5)1 0. P. L, R, 25. 

(6) 72 Ind, Oas, 438; 19N. L R, 110, 
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question, therefore, of the present Act of 
1920 having retrospective effect does not 
arise, as the same rights would be conferred 
upon the respondents by s. 45 (1) of the Act 
of 1898, It must further be noted that 
under s. 1:0 of the present Act of 1920 the 
rights conferred by s. 49 (1) of the Act must 
beheld to be conferred under the Act of 
18:8, 

I hold therefore that the appellant can 
only obtain proprietary rights over the land, 
which was khudkasht atthe time of his 
mortgage, but subsequently has been 
declared sir at the Settlemen , and that the 
cultivating rights in such land will remain 
with the respondente, who will become 


occupancy tenants under e. 49 (1) of the. 


Tenancy Act. I am fortified in this view by 
the decision in LakskmiNarayan v. Shridhar, 
105 Ind. Oas. 420 (7) It is true 
. that the accrual of sir rights in khudkasht 
land would ordinarily be an accretion to the 
mortgsged property within the meaning of 
s. 70 of the Tranefer of Property Act and, 
save fora special enactment to tne contrary, 
the mortgsgee would obtain the benefit of 
that accretion or accessicn under that 
section. In Bhagwantrao v, Subhkaran (8) 
I have considered- the question of a 
surrender of occupancy rights by the ex- 
proprietors to a puisne mortgages who had 
obtained a final decree and hava held that 
that surrender formed an accretion to the 
mortgaged property of which the prior 
mortgagee would get the benefit when his 
decree was made final, Ia thai case, 
however, 8.49 (i) did not come into opera- 
tion, or rather, after it had come into opera- 
tion and the mortgagors had become 
occupancy tenants as ex-proprietors, they 
then surrendered their occupancy rights, 
In the present case, however, the question 
of surrender does not arise and the only 
question is whether the representatives of 
the mortgagor shall be put in possession as 
occupancy tenants under s. 4) (1). 
As already stated above,I am of opinion 


that they will become occupancy tenants 


under that section, 

‘Lhold therefore that the decrea of the 
lower Court is correct in this matter and 
- dismiss the appeal with regard to the sir 
fields also. The appeal accordingly fails 
on both grounds urged and is dismissed. 
Costsof the appeal will be borne by the 
appellant. Costs of the suit will be borne 
as ordered by the lower Oourt.. _ 

o Appeal dismissed. 


(7) 105 Ind, Oas. 420, ; 
12; ATR 


(8) 127 Ind, Oas, 349; 25 N. Li R, 
1029 Nag. 225; Ind, Rul, (1980) Nag. 349, 
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LAHORE HIGH COURT. 
First Civil Appeal No. 1610 of 1925. 
December 14, 1932. 

Tek OHAND AND Monro, JJ. 
SUKHDEV SINGH AND otneas— 
PLAINTIFFs—A PPELLANTS 
Versus 
MATHRA SINGH AND 01HERS— 
DEPAN DANTS—RE PONDENTS. 

Specific Relief Act(I of 1877), 38. 49—Suit for 
declaration of title—Dispute only as to title of 
some properties—Suit in respect of titleto all prop- 
erties—Competency of—Limitation, when begins to 
run—Punjab Lund Revenue Act (XVII of 1887), . 
s. 11?—Dispute as to title arising in partition pro-. 
ceedings—Suit for declaration of title—I f can be. 
entertained by civil Court Civil Procedure Code’ 
(Act V of 1908), s 11—Decision on points not neces- 
sary for decision of controversy—Whether operates 
as res judicata—Wajib-ul-arz—Entry regarding 
legitimacy of offspring—If admissible in evidence. 

Where the title of a person in possession is dis- 
puted to a part of the lands held under a common 
title, the dispute isin effect of his title toall the 
lands and a suit for declaration of his title in 
regard to allthe lands, may properly be instituted, 
Limitation for such a suit runs from the date when 
his title is disputed. [p 60}, col. 1.) 

Section 117, Punjab Land Revenue Act, does not 
expressly deprive the ordinary courts of jurisdiction 
to decide a suit for declaration of title arising out | 
but only confers such 

Courts. [ibid.] 


For the purpose ofdetermining the effect of a 
former suit on asubsequent one, it is not the 
issues only that should be looked into but the neces- 
sity for their decision, A decision in a former suit on 
a point notinecessary for determination of the real 
dispute between the parties cannot operate as res 
judicata in a subsequent suit between the same 
parties. |p. 609, col 1.1 

It is not the function of a wajib-ul-arz to record 
statements as to the legitimacy of the children of a. 
Proprietor. If it does so, the statement is inad~ 
missible to prove the fact, [p, 609, col. 2.7 ` 


First Civil Appeal from the decree of the 


jurisdiction on Revenue 
H 


“ Bubordinate Judge, First Class, Rohtsk, 


dated the 8th June, 1925. ; 
Mesere. Shamair Chand and Qabul Chand, 
for the Appellants f 
Messrs. Nand Lal, Kahn Chand and ` 
Krishan Swarup, tor the Respondents, 
Monroe, J.— This suit was instituted ` 
by the plaintiffs to obtain a declaration | 
that they and the defendants Nos. 6 to 10 
are owners in possession of one-fifth share . 


` of property situate in five different places 


left by Musammat Jado Kaur, which ‘share. 
is now entered in the names of defendants 
Nos. 1 to 5 in the revenue papers the suit 
was dismissed by the Subordinate Judge, 
First Olass, Rohtak, on the 8th J une, 1925. . 
Against this decree the plaintiffs have ap- 
pealed, i 
Fora proper appreciation of the present 
dispute it is necessary that the earlier 
history of the property and of the family te 
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which both plaintifs and defendants belong 
Be set out at length. 

A pedigree table is given at pages 123-127 
df thé printed book, which shows the family 
relationships. Bhoop Singh, the common 
ancestor, was the owner of the following 
property:— 

(a) Lands at Mauza Lohate; 

(b) Lands at Mauza Sheopurs; 

(e) Lands at Mauza Kemalgarh; 

(d) Lands at Mauza Kolana; 

(e) Lands at Mauza Nagla, and 

(f) Lands at Mauza Kutana. 
with all of which except (f) the present suit 
is concerned. Bhoop Singh left six sons, 
namely :— 

1. Hindu Singh, ancestor of plaintiffs 
Nos. 1 and 2; 

2, Shaloo Singh, who died in 18:2 leaving 
a widow Musammat Bhooran by whom he 
had a son Ram Singh who died in 1863 
sonless, and Musammat Ganga by whom he 
had sons whose interests are now represent- 
ed by defendants Nos. 1 to 5. 

3. Salig Ram, ancestor of the plaintiffs 
Noe. 3 to 7 and the ce endants Nos. 7 to 8; 

4, Indar Singh, the father of the defend- 
ant No. 6; ; 

5. Kishan Lal, the ancestor of the plaint. 
iffs Noe. 9 snd lU and the defendants 
Nos. 8, 9 and 10; 

6. Shivji Singh, who died in 1888 léav- 
ing a widow, Jado Kaur but no son; and 

7. Soorat Singh, who died many years 
ago sonless, leaving a widow Musammat 
Sangharan. who died in 186. 

The present controversy, therefore, arices 
between the descendants of Shaloo Singh 
by Musammat Ganga on the one side and 
the representatives of the other five branch- 
es which have survived. 

During his lifetime Shaloo Singh pro- 
vided for his eons borne of Musammat 
Ganga, and after his death and the death of 
his son Ram Singh, his one seventh share 
of the whole property wasmutated in the 
name of his widow, Musammat Bhooran; on 
the death of Musammat Sangharan in 1%86, 
the branch of Soorat Singh became extinct 
and the share of each remaining branch 
was increased from one seventh share to 
one-sixth of the whole and Musammat 
Bhooran continued in enjoyment first of her 
husband’s one seventh share snd after 
1886 of the one sixth share to which it had 
been increased, until her death in Octo- 
ber, 1908, This one-sixth share was then 
mutated in the names of defendants Nos. 1 
to 4 or their predecessors at that date. On 
the 27th of January, 1915, Musammat Jado 


atiupay siitan v. MaTaRa BINGE, 


60? 


Kaur, widow of Shivji Singh, died, and 
Shivji Singh's original share with the ac- 
cretions, amounting to one-sixth share of 
the whole property, became divisible 
amongst the surviving branches of the 
family and was mutated accordingly, one- 
fifth in the names of defendants Nos. 1 to 5. 
In 1923 Mathra Singh brought proceedings 
in the Revenue Court for partition of the 
lends at Kemalgarh and on the 29th June, 
1923, the Assistant Oollector, Rohtak, or- 
dered the objectors, the present plaintiffs, 
to file a declaratory suit in the Revenue 
Court staying the proceedings for partition, 
The plaintiffs preferred in the circumstanc- 
es to have recourse to the ordinary courts 
and have accordingly instituted the present’ 
suit, which, it will be observed, relates not 
only to the lands at Kemalgarh but to the 
other ancestral property which passed on 
the death of Musammat Jadu Kaur. 

The plaintiffs’ case is based, in the first 
place, on the allegation that defendants 
Nos. 1 to 5 are not legitimately descended 
from Shaloo Singh because Musammat 
Gangs, mother of Hardhan Singh, and 
Mughli Singh was not the wife of Shaloo 
Singh but only a karewa wife, and this 
allegation is founded on a statement in the 
wajib ul arz relating to Mauza Kutana pre- 
pared at the settlement of 1862 (Ex. P-5 at 
page 51 of the paper book). It will be ne- 
cessary to discuss this entry more fully 
hereafter. 

The plaintiffs also claim that the question 
whther Musammat Ganga was the wife of 
Shaloo Singh has been decided in favour 
of the plaintiffs in a previous suit and was 
as between them and defendants Nos, 1 to 
5 res judicata; the defendants relied on 
this suit as operating under O. II, r. 2, 
Oivil Procedure Code, to bar the present 
suit. . 

The issues and findings of the Subordi- 
nate Judge are as follows :— 

Ne Does O, H, r. 2, bar the present suit? 

0. 

2. Does a suit for a declaration lie? One 
ly inthe case of the lands of Melagarh, 
the subject-matter of the proceedings in 
the Revenue Court. 

3. Is the suit within time? Within 
time in respect of the land at Kemalgarh, 

4. Oan the plaintiffs not bring the pre- 
sent suit as they did not bring a suit for 
declaration of title in the Revenue Courts? 
No, proceedings should have been taken in 
the Revenue Court in accordance with the 
order of the Assistant Collector. 

5. Was Musammat Ganga, the karewa 
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wife of Shaloo Singh? Yes—(This means 
that she was not the wife of Shalco Singh 
and that in consequence her children were 
illegitimate and could not inherit). 

. Is the judgment of Mehta Dwarka 
Nath dated March, 1920 res judicata on tha 
question whether Musammat Ganga was 
UR, karewa wife of Shaloo Singh or not? 

eB. 7) 

7. Are the plaintifs estopped from vrg- 
ing that-Musammat Ganga was the karewa 
wife of Shaloo? Yes. -` 

_ The learned Subordinate Judge accord- 
ingly dismissed the suit with costs and 
the plaintiffs have appealed to this court. 

In the grounds cf appeal the findings on 

issues Nos, 2,3, 4 and 7 are attacked; end 

‘this part of the case I can dispose shortly. 

Ag to No, 2 the plaintiffs sre in posses- 

.sion; by disputing their title to a part cf 

‘the lands held under a common title, de- 
fendant No. 1 hes in effect disputed their 
title to all the lands and I am unable to 
discover why a suit for a declaration as 
framed should not lie. 


As to Nc. 3 , Counsel for the defendants. 
Nos. 1 to 5 haa not pressed this pointin his . 


favour. In my opinion time runs from 


the date when plaintiffs’ title was disputed, 


namely, the institution of the proceedings 
for partition by defendant No. i. 

Asto No. 4 the argument in favour of 
this finding is that as jurisdiction is given 
to the Revenue Ocurt, the jurisdiction of 
the ordinary Courts iscusted. Section 117 


‘of the Land Revenue Act to which this. 


effect is attributed -does not expressly de- 
prive the ordinary courts of jurisdiction 


and I donot find in the section any such, 


strong implication as would be necessary 
to effect the result suggested; in form the 
section merely enables the Revenue Oourt 
to make euch a declaration as the plaintifs 
have sought, I may 
event the result of holdivg that the section 
ousts’ the juriediction of the ordinary 
courts can affect the present suit only so 
far as it applies to the lands of Kemal- 
garh, 

As to No, 7—This point again was not 
pressed by the respondents’ Oounsel end no 
facts appear on the record to support il; 
the learned Subordinate Judge ‘based his 
finding on the fect that the defendants had 
been treated as or admitted to be member3 
of the family on various occasione, but 
such treatment and admissions aré not 
representations on which estoppel could 
“be based nor is it suggested that defend- 
pnt No, 2 acted on them to his detriment, © 
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As thecase was argued before us, thé 
cecntroversy turns on the enswers to issued 
Nos.1, 5 and 7, which having been decided, 
by the Subordinate J udge in favour of the 
plaintiff appellante have not been referred 
to in the ground of appeal. Issues Nos. 1. 
and 7 are both concerned with the effect of 
the decision in a suit (No. 177 of 1920) pet- 
ween the parties or their predecessors -ine 
interest. The petition of plaint in that 
suit is dated the 21st December, 1519, and 
though Musammat Jado Kaur had then 
been dead for nearly five years, her ‘death 
was not mentioned in the plaint: the prayer: - 
of the plaint was for a declaratory decree.’ 
to the effect that the plaintifis and defen- 
dants Nos. 3 snd 4 (whoare represented in 
the present suit by the plaintiffs ard defend- 
sats Nos. 6. to 10) were the owners and 
possessors of one-fifth share of the lends at 
Mauza Kutang which had descended from 
Thaker Bhoop Singh, The defendants 
Nos. 1 and 2 who are now represented in the, 
present suit by defendants Nos. 1 tc 5 did not 
appear and the proceedings against them 
were ex rarte, and it appears from the 
record of the ‘proceedings that the case 
was disposed of in a very summary manner, 
In the judgment, delivered on the 6th March, 
1920, it was found that “the oral evidence 
produced by plaintiffs proves that defen- 
dants Nos. iand 2are illegitimate sons of 
Thakar ‘Shaloo Singh.” The’ claim was 
held to be proved ex parte and was accord-. 
ingly decreed in the plaintiff's favour and | 
the decree was drawn in the following ` 
terms:—"A declaration is hereby made - 
that one-fifth of the land ia suit.is in the | 
possession of the plaintiffs Nos. 3. and 4". 
We haveexamined the scanty record of 
the suit and have found that a pedigree | 
table was proved, which shows the death . 
of Musammat Jado Kaur. . Now the question 
to be considered is what i is the exact operat- 
ion of this judgment and decree, It is; 
argued by the plaintiffs that the judgment 
has decided the question of legitimacy ` 
which is, therefore, res judicata between | 
the parties to the present suit, Itis argued ` 
by the defendant Nos. 1 to 5 thet in that. 
suit the relief now sought could have been | 
obtained and that O. IL, r. 2 prevents the | 
plaintiffe from succeeding in the present 
suit: further, the decision in the case as 
embodied in the decree is that the plaintiffs © 
and defendants Nos. 3 and 4 were in possess- 


` ion of the property,s question of fact to which 


the issue of illegitimacy wes irrelevant, 
It is unfortunate that record, plaint, judg.’ 
ment and decreo in this earlier case should” 
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be unsatisfactory, as an examination of 


these various documents (including the 
record) has convinced me that they are, 


but we must now giva as full effect to the’ 


decision asis possible in the circumstances. 
The outstanding fact in the case for the 
present purpose is that the claim was for 
the one-fifth of the land thea eatered in the 
names of defendants Nos.1 and 2. It was 
owing to the death of both Musammat 
Bhooranand Musammat Jado Kaur that 
one-fifth share was considered by the 
Revenue authorities to have descanded to 
defendants Nos. 1 and 2, and though ths 
death of Musammat Jado Kaur was not 
mentioned in the plaint or the jadgment, 
it was proved by the pedigree which was 
produced ii evidence, In my opinion, 
therecan be no doubt that tha plaintiffs 
were claiming all the land in Mauza 
Kutana thatit was open to them to claim 
on the basis thatthe branch of the family 
now represzentad by the present defendants 
Nos. Lto 5 was illegitimate in ita origin. 
The facts to be established for the purpose 
of establishing the claim in the present 
case are identical with thosa which were 
actually presented or ought to have been 
presented, to establish the entire claim and 
accordingly I hold that the present suit 
is barred by the provisions of O. II, 
r,2of the Civil Procedure Oode in that 
the plaintiffs in the former suit omitted to 
gue in respect of that portion of their claim 
to ths ancestral property which is made ia 
the present suit. : f 

For the purpose of determining the 
effect of the former suit we must look noi 
only to the issues which were decided but 
to the necessity for their decision. The 
declaration in that suit is that the plaiatiffs 
were in possession of the property described 
in the plaint, 

To the question, whether the then plaiat- 
iffs and defendants No3. 3 and 4 ware nob 
in possession, the issue of legitimacy was, 
in my opinion, irrelevant and, though the 


Sabordinato Judge heard evidencs 
on and desided this point, his ex- 
pression of opinion was unnecessary 


for the purpose of the decres which he 
actually made and wasan obiter dictum 
and issus No.6 inthe present case is not 
determined by the doctrine of res judicata. 

In my view that O. IE, r. 2 applies to tha 
present proceedings is wrong and if the 
question of legitimacy is not res judicata, 
it becomes necessary to examine whether 
the children of Shaloo Singh by Musammat 
Ganga were legitimate, The plaintiffs’ 
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case against the legitimacy of these child. 
ran ig based firat, on an extract from the 
sattlement of 1862; secondly, on the fact 
that on the death of Shaloo Singh and 
Musammat Saugharan, widow of Soorat 
Singh, the plaintiffa gotno share of these 
ancestral lands; thirdly,’ oral evidence 
that the children of Musammat Ganga were 
illegitimate is supported by the statement 
that defendants Nos. 1 to 5 were not 
recognised as members of the family. The 
extract from the settlement of 1862 is para. 
No.17 of the wajib-ul-arz relating to 
Mauza Kutana (Hx. P. I. page 51). The 
question were (1) Does a gailar (a child by 
a former husband) succeed? (2) Is succes- 
sion among sons by different wives per 
stripes or per capita ? The questions are 
first anawered—a gailar doas not succeed 
and succession among sons by different 
wives is per stripes and the entry then 
continues:—Salam Singh (i. e , Shaloo) one 
of the co-sharers has two wedded wives 
and one kept woman, He has no children 
from the wedded wives. If he begets child- 
ren from the wedded wives, they can get 
his share. He has three sons Hardhan 
Singh, Mughli Singh and Saledhi Singh 
by his kept woman. They shall not geta 
share in the village. Now, it must be observ- 
ed that the statements about Shaloo Singh's 
family have no bearing on the questions 
but it doss not appear on whose testi- 
mony these statements are kased and farth- 
er thatitis nottha fanction of the wajib. 
ul-argto record such statements as these. 
The extract is, therefore, in my opinion, 
inadmissible in evidence for the purpose 
of establishing the facts stated init about 
the family of Shaloo Singh, Further the 
pedigree table taken from the settlement 
of 1879 (Ex. D. 2, page 123-136) shows 
Hardhen Singh, Mughli Singh and Saledhi 
Singh as the lawful issues of Shaloo Singh 
by Musammat Ganga: they are shown as 
“deprived of heritage’ and the entry is 
based onthe statement of Salig Ram, the 
5th son aad Indar Singh ths 6th Bon 
of Bhoop Singh ; the statement is recorded 
as follows:—“‘shaloo Singh married two 
wives, of these his first wife gave birth to 
Hardhan Singh, Mughli Singh and Sale- 
dhi Singh. Daring his lifetime Shaloo 
Singh aforesaid, purchased an estate at 
Mauza Asadpur Khera, and got the prop- 
erty relating thereto mutated in their 
namer, Since then they have baen proprie- 
tors in that viilagə and have been deprived 
of the estate in this village. The share 
which belongs to Shaloo, Singh in this 
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village is now owned and posfeseed by his 
wife. Musammat Bhooran," On the oces- 
sion of the mutation following the death of 
Musammat Sangharan in 1886, Indar Singh 
was again responsible for g statement about 
Bhalco Singh's family: before the Revenue 
Assistant on tbe ¿9th January, 18&6 (page 
66). he said: “The:deceased—(i. e, Musam- 
mat Sangharan) lived with us, residents of 
Mauza Kutana and we had been sharing 
profits and:losses and the sons and wife of 
Shaloo Singh did not permanently reside 
in Mauza Kutana. It had also been agreed 
upon that the heirs of Shaloo Singh would 
not be left any share inthe estate. More- 
over, they never entered into possession. 
Weallare in’ possession.” Ag a result of 
this statement ‘“Mughli Singh son: of Shaloo 
Singb, who holds. power-of-attorny in his 
favour on behalf of Musammat Bhooran and 
other sons of Shaloo Singh,” was summon- 
ed toattend. Indar Singh was a member 


of the family, and waa, it may be assumed, . 


making the best case thet he could for 
himself. with.a view to capturing as much 
of the family property as possible, but on 
neither of these occasions dces he suggest 


that Mughli Singh’and his brothers were. 


not the heirs of Shaloo Singh. It is incon. 
ceivable that he would not have disclosed 


the alleged illegitimacy if he had known . 


of it, and thatifit were well-founded, he 
could have 
entries also give an effective answer to 
the second ground offered against legiti- 
macy, namely that Mughli Singh and his 
brothers took no share on the death of 
Sangharan. Musammat Bhooran, their 


father’s widow, was then by an arrange- - 


ment enjoying their father’s estate and 
they weresupporting her claim to have 
the accretion mutated in her name, as was 
done on the conclusion of the proceed- 
ings to determine Indar Singh's objec- 
tion. . “os 

As to the oral evidence, the plaintiffs 
called 17. witnesses, all Rajputs to show 
that defendants were not treated by Rajputs 
generally as social equals so far as any 
of the witnesses made a definite statement 
that Musammat Ganga was the karewa 
wife of Shaloo, their evidence must be dis: 
regarded at best; it is hearsay from an 
unknown source, a mere repetition of 
rumours to which the earlier litigation 
would have given rise, 

After a consideration of the evidence of 
the plaintiffs’ witnesses I have come to the 
conclusion that there is not a particle of 
predible testimony. to show that defendants 
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been ignorant of it. . These. 
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Noe. 1 to 5 have been treated other than as 
enjoying the eccial privileges of Rajputs 
aud the-evidence of P. W. No. 1), 8 pen- 
sioneł Army Officer, definitely shows that 
he has been on terms of social intimacy 
with Mughli Singh; he also states that 
Mugbli Singh's son has married into a 
respectable Rajput family. Sukhdeo Singh 
plaintiff, P. W. No. 18, himself stated 
Musammat Bhocran “never lived in Khera 
with Mughli and his brothers but always 
lived with us.” Musammat Bhooran died 
in Khera and her “kirya karam was per- 
formed by Mughli Singh.” Mathra Singh 
(P. W. No. 24), defendant No. 1 called as a 
witness by the plaintiffs, gave a detailed 
history of the marriages of the descendants 
of Shaloo Singh and Musammat’Ganga and 
it is beyond dispute that several of them 
married into very distinguished Rajput | 
families. In the circumstances it is unne- 
cessary to discuss ihe evidenca for the 
defence in detail, it is sufficient to state 
that it strongly supports the case for the 
legitimacy of Mughli Singh and his bro- 
thers. In my opinion; the allegation of 
illegitimacy has for its origin and only 
support the extract from the. settlement of 
1886 whicb, as I have already shown, 
no value, 

For the reasons which I have given I 
think that the plaintiffs’ appeal fails and 
ought to be refused with coste. 

Tek Chand, J.—I agree that 
appeal should be dismissed with costs. 

N/a, Appeal dismiszed, 


this 


amera, 


PATNA HIGH COURT. 
First Oivil Appeal No. 5 of 1930, 
December 20, 1932, - 
WokT AND JAMES, Jd. , 
MUNA MAHTO AND oTpers—Pratnrirrs 
— APPRLLANTS 
VETSUS 
RAGHUNATH MAHTO AND 0THERS— . 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Joint family—Presumption of joint« 
ness—Common ancestor—Question to be considered in 
reference to parties in the action, 

The question of the presumption of jointness of 
a Hindu family is to be considered in reference to 
the parties in the action, and such presumption ' 
becomes ‘weaker when the parties are several - 
degrees removed from ithe common ancestor. 
Yellappa Ramappa Naik v. Tippanna Bin Laxman« 
na Naik (1) and Moro Vishvanath v, Ganesh Vithal 
(2), relied on, [p. 611, col. 2.] . oa 

First Oivil Appeal against a decision of 
the Additional Subordinate Judge, Hazari- 
bagh, dated the 9th September 1929, - 


has. . 
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i Mr: Bankim Chandra De, for the Appel- 
anta, i 

Messrs, B. N. Mitter, D. P. Sinha and G. 
C. Mukherji, for the Respondents. 

f Wort, J.—This is the plaintiffs’ appeal 
in an action for partition. The parties to 
the suit had a common ancestor in one 
Karam Mahto. The plaintiffs in the action 
are descended from Gurcharan Mahto who 
was Karam Mahto's eecond son, and the 
defendants from Bodhram Mahto, Shiva 
Mahto and Kashi. Defendants Nos. 8, 9, 10, 
15, 16,17, 18 and 19 did not contest the suit 
but supported the plaintiff's claim for 
partition. The learned Subordinate Judge 
has dismissed the case on the ground that 
the circumstances of the case show that as 
the defendants contended, partition had 
already taken place many years before the 
institution of the suit. : 

The argument before us has mainly been 
concerned with the question of on whom is 
the onus in the case in circumstances such 
as these, To state the case of the parties 
more in detail, it is this, The admitted 
facts are that the parties were separate in 
mess, that they were separately in posses- 
sion of separate parts of what was at one 
time at least the property of the joint 
family. The defendant's case, as I have 
already. indicated in answer to the plaint- 
iff's claim, was that a partition had taken 
place first of all as between Karam Mahto 
and his brother Umag Mahto and after that 
< as between the 2nd, grd and 5th sone of 

Karam Mahto. 

The learned Subordinate Judge in the 
decision has, as I have already stated, come 
to the conclusion that-this separation which 
the defendants set up had taken place some 
considerable time ago and , what be appears 
to have relied upon mainly was the fact 
that there was separate possession of the 
various parts of what at one time was the 
joint Hindu family property, and hə has 
come to the conclusion on the basis of an 
authority to which I shall presently refer 
that in the circumstances it must be as- 
sumed that this state of affairs which ad- 
mittedly exists had a legal origin. The 
contention of the parties before us, as I 
have said, was maialy concerned with the 
question of onus, although Mr. Mitter on 
behalf of the contesting defendants has 
relied upon what he alleges are the facts 
which have besn proved in the case apart 
from the aimitted tacts which I have stated 
which in his argument clearly establishes 
his defencsa to the action. 

The learned Sabordinate Judge has re- 
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ferred to the case of Yellappa Ramappa 
Naik v. Tippanna Bin Laxmanna Naik (1), 
The proposition there laid down was that 
the strength of the presumption necessarily 
varies in every case. The presumption of 
union is stronger in the case of brothers 
than in the case of cousins, and the farther 
you go from the founder of the family, the 
presumption becomes weaker and weaker, 
In this connection Mr. De, who appears on 
behalf of the plaintiff-appellants, contends 
that the presumption in this case of joint- 
ness is atrong because the partition which 
took place is alleged to have taken place 
according to the evidence during the time 
of the sone of Karam Mahto. It was the 
separation, therefore, which is alleged as 
between the brothers, and Mr. De’s con- 
tention therefore is that the presumption 
in this case ig not weak but strong; but his 
argument, in my opinion, is based on a 
fallacy. When we are considering the 
question of the presumption of jointness, 
itis to be considered in reference to the 
parties in the action in which 
the question of onus of proof applies, 
and it is impossible to accede to the argu- 
ment of Mr. Da that the presumption weak 
or strong is to be applied not to the state 
of facts and circumstances at a time at 
which the defendants allege the partition 
took place. In this case we have parties 
to the aciion who are several degrees 
removed from the common ancestor, and 
in these circumstances, in my opinion, the 
presumption of jointness is much weaker 
than it would have been had the action 
been as between the brothers. The authori- 
ty towhich I have referred, which was a 
decision of the Judicial Committee of the 
Privy Council, refers to the case of Moro 
Vishvanath v. Ganes Vithal (2) which their 
Lordships of the Privy Oouncil described 
as being the ieading authority of long 
standing, In that case Mr, Justice West 


makes this statement: 

“An undisputed assertion of proprietary rights 
extending tothe property actually possessed by other 
descendants from the common ancestor, will show 
that the several parcels are still held as shares of a 
common property. In the absence of such an indica- 
tion, sole possession by several members of 
separate parcels may reasonably be taken in accord- 
ance with the ordinary presumption as proof of 
separate ownership.” 4 
He had already made this further statement 
in hie judgment and that was this :— 


(1) 114 Ind. Cas 13; 27 A. D.J. 4; A. LR, 1929 
P.O, 8; 49 0. L. J. 104; 29 L. W. 231; 33 0. W, 
N. 238; 31 Bom. L, R.249; 53 B. 213; 56M, L J, 287 


(P. 0). 
(2) 10 B.H. O. R, 444 
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“But though no such partition as this by mere ope- 
ration of law is known to the Hindu system, it is 
equally clear that that system, like the English, 
respects. an existing possession peaceably acquired 
and arises, after the lapse of a considerable time, 
the presumption by which it can be supported.” 


It was upon that Proposition, although ex- 
pressed in other words in the decision of Yel. 
lappa Ramappa Naik v. Tippanna Bin Lax- 
mana Naik (1) that the learned Subordinate 
Judge relied upon in this case, and itis 
contended on behalf of the defendanta that 
the presumption being weak, having been 
raised between members of ihe family who 
are three or four degrees removed from the 
common ancestor is rebutted by the facts 
which have been proved in this case, by the 
separate possession of separate parcels of 
the property, to which I have already made 
reference more than once. In addition to 
that there are certain other facts proved 
which go a long way, in wy judgment, to 
destroy such presumption which does arise 
in favour of the plaintiffs in their cage, 
The plaintiffs themselves in their evidence 
admit that they acquired properties sepa- 
rately in Karma and Ohhaku. There isro 
suggestion in this case thatin any time 
these properties £o acquired have been 
claimed as part of the joint properties of 
the family. There have, in addition to that 
which bas been proved in the case, been 
separate transactions by way of disposal of 
properties by the parties to the suit, The 
plaintiff Bhikari Mahto in addition to the 
transactions to which I have already made 
reference has stated ; 

“we acquired lands in Karma by patta kabuliyat.” 
having already said that 


“Gurcharan, Sham and Kashi acquired lands be-« 
fore the survey by patta and ‘kabuliyat.” ~ 


Tshould have mentioned that the case 
of the parties was, ss the plaintiffs’ in 
this case was, which is an admitted 
fact that the ancestors of the plaintifis 
came and settled in the village 
Harnalh and re-claimed lands by clear- 
ing jungle and making them fit for 
cultivation, In addition to that there is 
the fact proved that Jado, Sham and Ram 
who were the descendants of Gurcharan 
Mahto, the second son of Karam Mahto, 
had separated and had their properties 
divided by panches. Upon this fact the 
learned Subordinate Judge also relies. It 
was contended by Mr. Mitter on behalf of 
the defendants that this fact in itself 
amounted to a disruption of the joint family, 
In asense that’ is true and in this senge 
that if that fact is proved and it is a fact 
which, as I haye already siated,.is accepte 
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ed by. the Subordinate Judge, then euch a 
presumption of jointness as between the 
members of this family as does exist, is 
entirely diesipated; but in addition to that 
it bas been ueed as evidence of the fact. 
which the defendants have stated in 
this case, namely, that the disruption or 


separation had taken place about a hund- 


red years ago and in this sense the sepa- 
ration which took place as between the 
three brothers whom I have mentioned is 
consistent only with that state of affairs. 
The evidence on the part of the defend- 
ants aleo is that they have received rent 
separately from their tenante. Mr, De's 
contention in this regard is that that state- 
ment cannot be accepted in the absence of 
rent receipts which the defendants them- 
selves have not filed, but although the 
rent receipts would have been corrobora- 
tion itis impossible to say that the Oourt was 
not entitled to accept the statement made’ 
by the defendants in the absencs of those re~ 
ceipts; and in any event the plaintiffs could 
have called for them if they suggest as 
I understand them to suggest that they 
would have proved a state of facts con- 
trary to that’ which was alleged by the de~ 
fondante, In my judgment these facts 
which I have enumerated, although per- 
haps not in detail, together with the ed- 
mitied fact of the long possession of sepa- 
rate parcels of this property by several 


. branches of the family do in fact rebut 


any presumption which may exist in fa- 
vour of jointness of this family. I agree 


_ With the learned Subordinate Judge in 


coming to the conclusion, on the authority ` 
to which I have already made reference, 
that the state of facts which we havyein ` 
this case can, to use the language of Mr, ' 
Justice West, after the lapse of a consider- 
able time, be supported by the presump- 
tion that they had a legal origin. l 

In my judgment the decision of the 
learned Subordinate Judge in this case was 
right and, therefore, I would hold that this 
appeal must be dismissed with costs, 


James, J.—I agree. 


N. [A. Appeal dismissed, 
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. MADRAS HIGH COURT. 
Oivil Revision Petition No. 171 of 1931. 
October 25, 1932. 

PAKENHAM WaALSH, J. 
RETHINASAMI THEVAR—DEFRNDANT 

‘ — PETITIONER 


versus 
NATARAJA THEVAR— PLAINTIFF 
—RE88PONDENT, 

Provincial Small Cause Courts Act (IK of 1887), 
Sch. II, Art. 28—Suit for movables as heir of de- 
ceased— Jurisdiction of Small Cause Court. 

Where the plaintif sued for the recovery of 
vessels and jewels which belonged to his deceased 
daughter on the ground that he was her heir: 

‘Held, that the suit fell within Art. 28 of the 
Schedule to the Provincial Small Cause Courts Act 
and was not‘*cognisable bya Small OCaase Court. 
Samu Asari v. Ananchi Ammal (1), followed, 
Cheddi v. Gulabo (2)and Tika Sahu v. Chirkat 
Sahu (3), not followed. 

Even when objection is not taken, when there isa 
complete absence of jurisdiction acquiescence of 
the parties cannot give the courtjurisdiction in the 
matter. 


Oivil Revision Petition under s. 25 of Act 
IX of 1887 and s. 107 of the Government of 
India Act praying the High Oourt to revise 
the decree of the Court of the Subordinate 
Judge, ‘Tiruvarur, dated the 22nd 
December, 1930 and passed in Small Oause 
Suit No. 707 of 1930. 

Mr. Watrap S. Subramania Ayyar, for the 
Petitioner. 

Mr. N.S, Srinivasa Ayyar, for the Re- 
spondent. 

Judgment. —The suit was one for the 
recovery of jewels and vessels given to the 
plaintiff as stridhanam to his deceased 
daughter. The plaintiff's case was that the 
defendant paid him Rs. 75 towards the price 
of his daughter and that the marriage was 
in Asura form aad therefore he was the heir 
of his deceased daughter. 

The defendant's case was that the 
marriage was in the Brahma form. In the 
‘written statement a preliminary ground was 
taken in para. 6 that the suit was not main- 
tainable on the small cause side, There is 
no reference to this matter of jurisdiction in 
tha judgment but there is nothing to show 
that it was given up. The plaintiff was 
given a decree and this revision petition is 
put in on the initial point that the suit was 
not maintainable as a small cause one as it 
falls under Art, 28, 8c>. II of the Provincial 
Small Oause Courts Act. Taereisa decision 
of this court, Samu Asari'v. Anancht Ammal 
(1), directly in point' where Ramesawm, J., held 
that such a suit will not bə cognizable asa 
small causas suit and declinad to follow 


(1) 91 Ind. Oas 561:49 M. L, J. 554; 22 L, W, 462; 


4.1. R. 1926 Mad, 37. 
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Chhedi v, Gulabo (2) which latter case was 
followed in Tika Sahu v. Chirkat Sahu (3) 
Although the decision in this court was that 
of a single Judga, with great respect I agree 
with it. It was sought to distinguish that 
case by saying that it was proved that the 
deceased had no other property and that the 
learned Judge said:— 
“under the circumstances it is obvious that the plaint« 
iff is suing for the whole of the property of her 
deceased daughter who died intestate”. 
In this case the plaintiff also suss as the 
heir of his daughter and s9 apparently for 
the whola property but even if tha property 
sued foris not the whole property, but is 
only ashateof property of the intestate I 
fail to sea how is will not bring the suit 
uader Art, 28, Evenif the objection had 
not been taken in the lower Oourt Ram 
Prasad Pramanik v. Sricharan Mandal, 41 
Ind. Oas. 276 (4) which followed Surendra- 
nath v. Bansi Badan (3) and Priyanath 
Sardar v. Mohendranath Paik, 70 Iad. Oas. 
316 (6) are authorities.that even when objec- 
tion is not taken when there isa complete 
absence of jurisdiction acquiescence of the 
‘parties cannot give the court jurisdiction in 
the matter. 

In my opinion the petition must be 
allowed with costs of both the courts and 
the decree set aside. The plaint should be 
raturned by the learned Subordinate Judge, 
to whom it will be sent by this court, for 
delivery to the party to be presented to the 
proper court. ` 

N/K. - - Petition allowed. 
(2) 27 A. 622; 2 A. L. J. 388; A, W. N. 1905, 134. 


(3) 27 Ind. Oas. 773; 19 O. W. N. 614 
(4) 41 Ind. Oas. 276; 21 O. W. N. 
4 


J. 594. 
(5) 36 Ind. Oas. 457; 240. L. J. 533. 
(6) 70 Ind. Cas. 316; A. I. R,1924 Oal. 536. 


1109; 27 Cr. L, 





PATNA HIGH COURT. 
Criminal Appeal No 336 of 1932, 
December 8, 1932. 
Covrtnay-TEeareLt, O. J., and So20ops, J. 
TULSI GANGOTA— APPELLANT 
Tersus | 
BMPEROR— REsPONDENT, 
trial—Evidence—Murder—Absence of 


Criminal 
be injlicted— 


eye-witnesses—Death sentence, if can 
Circumstantial evidence, value of. 

In a criminal trial the question of the soundness 
or unsoundness of the evidence is a matter to be 
taken into consideration before the verdict. [p. 615, 
col. 2, 
re is no rule of law that if there be no eye- 
witnesses to a murder, the accused should not be 
sentenced to death. Emperor v. Neamatulla (1), 
explained and dissented from, Khudu Rajak v, Em- 


B4 
peror (2) and Public Prosecutor v. Paramandi: (3), 
relied on. [p. 616, col 1,| 
' Circumstantial evidence may be and frequently 


is, more cogent than the evidence of eye-witnesses. 
‘[p. 616, col. 1,] 


| Oriminal Appeal against an order of the 
, Additional Sessions J ud ge, Bhagalpur, dated 
„the lst October, 1932, 
Mr. A. C. Ray, for the Appellant. 
: Mr. S. Jaffar Imam, Assistant Govern- 
.'ment Advcoate, for the Respondent. 
Courtney Terrel!, ©. J.—This is the 
appeal of one Tulsi Gangota from his 
conviction and sentence to traneportation 
for life for the murder of his brother 
Bisu Gangota, The matter first came 
before this court as a jail appeal and 
having regard to the reasons given in 
his judgment by the Additional Sesssions 
‘Judge of Bhagalpur for passing -the lesser. 
‘sentence of transportation for life instead 
of death, notice was icaued to the accused 
‘to show cause why the sentence should 
‘not be enhanced to death. Save for the 
‘reasons given by the learned Additional 
Bessions Judge for not passing the sentence 
of death, to which I ehall refer in a 
moment, the judgment is beyond criticism. 
The learned Additional Sessions Judge 
reviews the evidence and I entirely agree 
with his conclusion that the murdér bas 
` been proved against the accused beyond 
‘any possibility of doubt. 
The circumstances of the murder may be 
shortly related. The deceased man was a 
person of a low order of mentality. It 
was contended by the accused that he 
suffered from epileptic fits but this assertion 
hes been denied by the other witnesses in 
the cace. But certainly the deceased appears 
to have been a person of extremely un- 
pleasing appearance, : He had a young and 
good looking wife and the accused is shown 
to have carried on an intrigue with her. 
The accueed lived at Fulkia village. The 
deceased and his wife lived about eight 
miles away ata place called Fulkia Diara 
where the two brothershad akhamar and 
some land under cultivation and Tulsi 
Gangota, the accused who normally resided 
with his wife at Fulkia village wes in the 
habit irom time to time of paying visits to 
his brother at the khamar at Fulkia Diara 
‘for the purpcee of segisting him in cultivat- 
ing their joint land and there carried 
onan intrigue with his trother’s wife. 
_ Quariels bad arisen on this account between 
woe wife of Tulsi and the wife of Bisu 
and the matter had been made the subject 
` of apanchayati enquiry with the result 
` that eometime before this event Tulsi and 
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Bisu and Bisu’s wife were’ excommuni- 
cated by their castemen. 

On Sunday the 10th April, Tulsi went 
over tothe khamar at Fulkia Diara for one 
of his customary visits to Bisu and his wife 
and shortly after that Bisu was not seen 
again until his dead body was found. A. 
witness named Sheodutt Singh a few 
days later saw a dead body lying in a 
kund’ of water which kund does not com- 
municate with the ‘neighbouring river. 
Seeing this dead body Sheodutt Singh left 
the place and met ‘Tulsi who was driving 
a bullockcartia the opposite direction and 
told him that there was a dead body in 
the kund and asked him whoee.dead body 
it was but Tulsi paid no attention. A little 
while afterwards Tulsi went to the khamar 
of two witnesses named Namo Mandal‘and 
Kala Mandal who were castemen of his 
and asked them to come and identify the 
dead body. These'witnesses have said that 
on arriving with Tulsi on the bank of the 
kund they saw the dead body floating 
in the water, that Tulsi went out and 
unfastened from the feet of the body 
which were bound together a pot which 


-was filled with water end a similar pot which 


was fastened round the neck of the dead 
body and having unfastened these pots 
and let them sink into the river he drew the 
dead body tothe shore. It was highly de- - 
composed and mangled by animals but 
sufficient of the body remained for them 
to identify it and for Tulsi to iden- 
tify it as that of his brother, The 
body was left on the bank and ihe accused 
then went to tke thana and lodged a 
First Information about finding ofthe body 
and there said that his brother suffer- 
ed from epilepsy and probably wandered 
into the river and got drowred while 


‘bathing. The witnesses Nemo Mandal and 


Kala Mandal state that Tulsi also offered 
this theory to them at the time of the 
finding of the dead body, a theory which 
was manifestly entirely discredited by 
the fact that the feet were tied together 
and the fact that a pot was attached round 
the neck of the corpse. No one goes down 
to bathe in the river with these impedi- 
they must have 
been tied to the body for the purpose of 
sinking it in the river. A Writer Head 
Constable wes sent’ by the Sub Inspector 
to make inquiries but by the time the 
Writer Head Oonstable got” to the place 
the bcdy had been still further devoured 


.&nd nothing remained but the skeleton 


and a few fragmentsof fesh adhering to it, 
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The Sub-Inspector drew up a First In- 
formation and examined the accused. The 
accused then took him to the courtyard of 
his own house in Falkia village and 
produced a kodali which has bsen 
found by the Ohemical Examiner to 
bear stains of human blood. He then 
took the Sub-Inspector to the khamar in 
Falkia Diara and showed him the handle 
of the kodali which was also bloodstained 
and further pulled aside some oats which 
were. lying on the ground and 
there showed stsins on the ground which 
the Sub-Inspector was able to see and 
which after bsing scraped up and sent to 
the Chemical Examiner were found to bear 
human blood. Later the accused took the 
Sub-Inspector to the kund and there himself 
walked into the water and recovered from 
the bottom of the kund the two pots which 
were seen by the two witnesssas Nemo 
Mandal and Kala Mandal when the body 
was first discovered. He further stated 
that the pots had been attached to the 
body of ths deceased after he had been 
murdered. The woman who was the 
wife of the deceased Bisu had gone off 
to a neighbouring village named Ganga- 
rampur where the accused had a khamir 
and close tothe house of her own rela: 
tions, She was sent up with the accused 
but was discharged by the Magistrate. 

The accused denied all knowledge of 
the occurrence when he was brought 
before the Committing Magistrate, I have 
shortly reviewed the evidence because a pro- 
longed investigation into it is unnecessary. 
The evidence tomy mind is convincing 
and convinced the learned Additional 
Sessions Judge that the deceased man had 
been murdered and that theappellant was 
the man who murdered him and of the sound- 
ness of these two conclusions [think there 
can be no possible doubt whatever Mr, 
Ray has with great energy put before 
us reasons for disbelieving the two wit- 
nessess Nemo Mandal and Kala Mandal 
and has endeavoured to show that their 
evidence as to thecondition of the body 
when they found it is unreliable. He 
hes further suggested that the circum- 
stances are not inconsistent with a plot 
having been formed to fasten the guilt 
upon the accused with the connivance 
of the Police. As tothe first of his con- 
tentions I have carefully read the evidence 
of the two witnesses and I think that 
his criticism is unsound and that there is no 
reason for disbelieving them. Asto the 
second contention there is no foundation 
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whatever for .it and notwithstanding the 
energy shown by the learned Advocate 
the contention was really the product of, 
if hewill forgive me saying it, inexperi- 
ence in the conduct of such cases, 

As to the sentence which has been 
passed upon the accused the learned Addi- 
tional Sessions Judge has eaid that as 
the evidence was circumstantial and as 
there were no eye-witnesses to the crime 
the proper sentence was that of trans- 
portation for life than death. It has 
been repeatedly pointed out by this 
court, and the learned Additional Sessions 
Judge has no excuse fornot knowing it, 
that the question of the soundness or 
unsoundness of the evidence is a matter 
to be taken intoconsideration before the 
verdict. If the fact that there was no 
eye-witness led the learned Judge to feel 
that the rest of the evidence of a circum- 
stantial character was not sufficient to 
convict the accused heshould have said 
so in plain terms and he should have 
acquitted the accused. Ouriously enough 
his judgment up to this point is perfectly 
clear and he comes to the conclusion with- 
out any expression of doubt whatever 
that the accused actually committed the 
crime and therefore it must be concluded 
that he was under the impression that 
there was some rule of law that if there 
be no eye-witness to the murder the 
accused could not be sentenced to death, 
I think that this view may have been 
attributed to, and grown out of, the decision 
in the caseofHmperor v. Neamatulla (1) 
which came before the Oalcutta High Court 
in the year 1913 and which was heard 
by Sir Lawrence Jenkins, O. J., and Mr. 
Justice Sharfuddin. Tae learned Chief 
Justice in delivering judgment in that case 
ee only question is what the sentence is that 
we should pass onthe accused. The conclusion 
to which we come is that we cannot wholly dis- 
regard the effect that the evidence had on the whole 
body of the jurors; and this appears to us to be 
sufficient reason for not passing upon him the 
sentence of death. We therefore pass upon him 
the sentence of transportation for life.” . 

In that caseit is perfectly true that the 
Jury had acquitted the prisoner and the 
case was one of reference by the Sassions 
Judge and in that case also there was 
no eye witness of tha occurrence. The 
learned Chief Justice however did not 
purport to lay down any such rule as 
the learned. Additional Sessions Judge 
seems to think exista end in any case 

(1) 21 Ind, Oas. 156; 17 O. W. N, 1077; 4 Or. L. J7, 
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I would most respectfully differ from 
the view ofthe law which was expressed 
on that particular occasion and which I 
‘think was never eubseequently repeated 
and which has no following inthe courts 
in this country. The law has been laid 
down co faras this High Oourt is con- 
cerned in the case of Khudu Rajak v. 
Emperor (2) and has also been laid 
down in Madras in tho case of The 
Public Prosecutor v. Paramandi (3). 1t 
must be remembered that circumstantial 
evidence maybe, and frequently, is, more 
cogent than the evidence of an eye-witneer. 
It not infrequently happens that charges of 
murder sre based upon the professed evi- 
dence of two or three persons who pur- 
port to say that they ectually gaw the 
murder and yet it is notat allan infrequent 
. occurrence for the court to disbelieve the 
evidence of the eye-witnesses. It is, 
not difficult to produce falee evi- 
dence of eye-witnesses. It ie, on 
the other hand, extremely difficult to 
produce circumstantial evidence of a 
convincing character and therefore cir- 
cumstential evidence, if convincing, is 
` more cogent than the evidence of eye- 
witneses and that entirely destroys 
any ground forthe supposed rule of law. 
There is a further reason given by the 
learned Additional SessionsJudge for not 
peesing the sentence of death and itis 
that the woman, Bisu’s wife, who was 
originally charged before the Committing 
Magistrate forcomplicity in the murder, 
was acquitted by the Oommitting Magis- 
trate. What that has to do with the 
mattter, I do not know, and I cannot under- 
stand the learned Additional Seseions 
Judge when he attributes any weight to 
that fact as a reason.for not: passing the 
sentence cf death. This was a case of 
‘deliberats fratricidal assassination for 
the basest of al} motives and I can see 
no reason whatever for rot in- 


flicting the death penalty. I think it is. 


our duty accordingly to enhance the gen- 
tence of-transporation for life to that of 
death and I would direct thet Tulsi 
cae be hanged by the neck until he is 
ead. 

Scroope, J.—I agree. In my opinion 
the production of the biooaatained kadali 
and the pitchers by the accused to the 
Pclice puts the case beyond sny possi- 

(2) 124 Ind. Oas. 841; 11 P. L T. 166; A. L R. 
1930 Pat. 252; 31 Cr. L. J. 727; Ind. Rul. (1930) Pat. 
í : 


491. : i 
(3) 61 Ind. Cas. 524; 44 M. 443; 40 M. L. J. 464; 13 
L. W. 377; 22 Or. L, J. 396, 
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bility of doubt and I consider that there 
could be noother sentence in this case 


than one of death. 
N/A. Sentence enhanced, . 


—— 


OUDH CHIEF COURT. 
Revision Application No. 48 of 193?. 
February 6, 1933. 
Nanavotty, J. 
SRI RAM-—PLAINTIPF—APPLIOANT, 
TETSUS 
LAKSHMI NARAIN—Dzeranpant— 
Opposite Panty. 
Civil Procedure -Code (Act V of 1908), s. 115— 
Revision—Error of law. ° 
Where the lower Court had jurisdiction to hear 
a case and exercised its jurisdiction and did not 
act illegally or with material irregularity in ‘the 
exercise of its jurisdiction, the High Court is not 
entitled to interfere with its order in revision, 
even it is satisfied that the point of law 
upon which the lower Oourt’ passed its order is ab- 
solutely wrong. Balakrishna Udayar v. Vasudeva 
Aiyar (1), Aditya Prasad v, Jagdish Prasad (2) and 
M ohanmag Taqi v. Murtaza Husain Khan (3), follow- 
ed. 
Application for revision against a decree 
of the Additional Subordinate Judge, Unao; 
dated the 25th January, 1932, reversing that 
of the Honorary Munsif, Maurawan, District 
Unao, dated the 10th October 1931. 


Mr. R. N. Shukla, for the Applicant. 

Mr. R D. Sinha, for the Opposite Party. 

Judgment.—This is an application for 
revision unders. 115 of the Oode of Civil 
Procedure filed by the plaintiff Sri Ram 
against the decree of Pandit Krishnanand 
Pandey, Additional Subordinate Judge of 
Unao reversing the decree of the Honorary 
Munsif of Maurawan decreing the plaintiff's 
suit, 

The facts out of which this application 
for revision arises are briefly as follows:— ` 

On the 5th of. April, 1932, the plaintiff Sri 
Ram hired out a bicycle to Uma Shankar, 
son of Lakshmi Narain defendent. The 
hire wes not paid by Uma Shankar and 
then his father asked the plaintiff Sri Ram 
to allow the bicycle to be used by his son 
snd guaranteed payment of the hire of ihe 
bicycle. The hire of the bicycle was not 
paid nor was the bicycle returned to the 
plaintiff, The plaintiff Sri Ram thereupon 
sued both the father andson for recovery- 
of the bicycle and for the arrears of the. 
hire. The plaintiff valued hia bicycle at- 
ks. 59 and he aszcordingly prayed for a 
decree for Rs, 50-8. Thesuit was decreed 
in full, Inappeal the plaintiff withdrew. 
his claim against the minor Uma Shankar 
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and discharged him. The lower Appslilate 
Court held that as the principal debtor was 
discharged the suit could not be decreed 
against his surety, Lakshmi Narain. 

In second appeal it is contended that the 

lower Appellate Oourt has wrongly dis- 
missed the suit upon a mistaken interpreta- 
tion of the provisions of e. 134 of the Indian 
Contract Act. 
_ At the hearing cf this appeal a prelimin- 
ary objection was taken by the learned 
Oounsel for the defendant, Lakshmi Narain. 
It was contended thate. 115 of the Code of 
Oivil Procedure could not apply to the facts 
of the present case. That section gave the 
High Court power to revise an order of 
any Subordinate Ocurt only when the 
Subordinate Court exercised a jurisdic- 
tion not vested in it by law or feiled to 
exercis3 8 jurisdiction so vested, or acted 
in : the exercise of its jurisdiction 
illegally or with material irregalarity. In 
the present case it was argued on behalf of 
tke defendant that even if the finding of the 
lower Appellate Oourt on the question of 
law involved in the applicability of e. 134 of 
the Indian Oontract Act to the facts of the 
present case be held to be incorrect, still that 
finding did not involve any question of 
jurisdiction. The learned Additional Sub- 
ordinate Judge of Unaodid hava jurisdic- 
tion to hear the appealand he did exarcise 
his jurisdiction and has not acted in the 
exercise of his jurisdiction illegally or with 
material irregularity. In Balakrishna 
Udayar v. Vasudeva Aiyar (1), their Lord- 
ships of the Privy Council made the follow- 
ing observations: — 

“It will be observed that the section (s. 115 of the 
Code of Civil Procedure) applies to jurisdiction alone, 
the irregularexercise or non-exercise of it, or the 
illegal assumption of it. This section is not directed 
against conclusions of law or of fact in which the 
question of jurisdiction is not involved. And if the 
appellant's contention be correct, then if the Oivil 
Court should absolutely and whimsically decline to 
exercise its jurisdiction and refuse to make any orders 
as to the filling up of the vacancies,no matter how 
many existed there would not, in a case such as the 


present, be any remedy available under this section 
and no appeal would lie.” 


In Aditya Prasad v. Jagdish Prasad (2), a 
Bench of this court made the following 
observations: — 

“We should like to point out that their Lordships of 


the Privy Council have frequently observed that the 
High Court in exercising its revisional powers is not 


(1) 40 Ind Cas. 650; 44 I. A. 261; 15 A. L. J. 645; 
2 P. L. W. 101;33 M. L. J. 69; 26 O. L.J. 143; 19 
Bom. L. R. 715; (1917) M. W. N. 628; 40 M. 793; 6 L. 
kih on 22 0. W. N. 50; 11 Bur. L.T. 48 

(2) 115 Ind. Cas. 105; 50.W. N. 873; A.L R. 
1929 Oudh 26; 4 Luck. 93, 
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justified to exercise them merely on the ground that 
the order passed by the court below seems to it to be 
erroneous. If the court, whose order it is intended to 
revise, had jurisdiction to decide the matter and has 
acted properly in the exercise of that jurisdiction, its 
order should not be set aside merely on the ground 
that the High Oourt cannot agree with the conclusion 
arrived at by the trial Court whether the case is 
decided rightly or wrongly. Ifthe court deciding it 
had jurisdiction to decide the matter, it cannot be 
considered to have exercised its jurisdiction illegally 
or with material irregularity simply because the case 
appears tothe High Court to have been decided 
wrongly.” i 

Similarly in Muhammad Taqi v. Murtaza 
Husain Khan (3), another Bench of this 
court made the following obssrvationgs:— 

“It should be borne in mind thats.115, Oivil Proce- 
dure Code, applies to jurisdiction alone, the irregular 
exercise, or non-exercise of it, or the illegal assump- 
tion of it. The section is not directed against the 
conclusions of law orfactin which the question of 
jurisdiction is not involved. A mere error in law ig 
not an illegality within the meaning of this section." 

That being the settled law on the subject 
I regret lcannot entertain this application, 
although the learned Uouneel for the plaint- 
iff- applicant has satisfied me that the point 
of law upon which the learned Additional 
Subordinate Judge of Unao has dismissed 
the plaintiff's suit is absolutely wrong. 

For the | reasons given above I dismies 
this application for revision, but in the 
particular circumstances of this case I 
make no order as to costs. 


N,/ 4. Application dismissed. 
(3) 134 Ind. Cas, 1090;8 O.W.N. 999 atp. 1001: 
A. I. R. 1931 Oudh 408; Ind. Rul, (1932) Oudh 


PATNA HIGH COURT. 
Stamp Reference. 
November 18, 1932, 
JAMES, J. 
DHANUKDHARI PRASHAD 
PANDEY AND OTHARS— APPELLANTS 


Versus 

RAMDHIKARI MISSER-—Regponpenr. 

Court Fees Act (VII of 1870), s. 11, Sch. I, Art 
(7)—Suit for mesne profits—Preliminary decree 
jointly against defendants—Appeal by some defend- 
ants—Court-fee required —Final decree—Appeal 
against final decree— Valuation—Court-fee payable— 
Entire decree, if, value of appeal—Allowance for 
payment made twice over—Applicability of s. 11. 

A suit for mesne profits was valued at Rs, 13,000 
and a final decree for Rs. 16,011-5-0 was passed "as 
against all the defendants jointly. Some of the 
defendants preferred an appeal from the preliminary 
decree adopting a valuation calculated on the 
proportion which the area held by them bore to the 
total area of which the plaintiff had been dispossessed 
Subsequently when the final decree was passed they 
preferred an appeal therefrom valuing their appeal 
inthe same wayand paying ad valorem court-feo 
on the difference hetween this value and that of the 
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hppeal-from the preliminary decree. 
by the Taxing Officer: 


Held, (i) the decree 


On a reference 


being” joint, the value of the 
decree was the value of the whole decree, that the 
liability of the defendants could not be split up and 
apportionéd and-the value of the appeal being 
therefore Rs. 16,011-5-0,. Court-fee must be calculated 
on this.amount; [p. 618, col 2,] 

` (ii) that the defendants were not to pay court-fee 
twice over and allowance should be made for court- 
` fee already paid over the memo of appeal from the 
preliminary decree. Kanchan Mandur v. Kamini 
Prashad Chowdhury (4), followed; [p. 619, col, 1] 

. (iii) that unless court-fee were paid advalorem in 

this appeal, the memo. of appeal from the preliminary 
Gecree would be considered to be insufficiently 
stamped. [p. 619, col. 2.) - 
_. The second-part of s. 11 of the Oourt Fees Act 
“whêther it applies to appeals or not, applies only to 
a claim for mesne profits accruing subsequently to 
the date of suit, of which the plaintiff is unable to 
calculate the approximate value, becauee he cannot 
sayfor how long a period heis likely to be kept 
“out of posséssion, and to acase like this, in which 
the mesne profits calculated in execution exceed the 
original claim. ` The rule applies to the present case 
only to this extent that the plaintiff must pay 
additional court-fee before hecan execute his decree; 
but it does not apply to mesne profits accruing before 
suit on which a definite valuation has been placed in 
the plaint. -[p. 619, col. 2; p. 620, col. 1.] 

An appeal differs from a mere application for 
ascertainment of mesne profits, and a memo- 
randum of appeal of this kind is liable to ad valorem 
court-fee under Art. 1 of Sch. I of the Oourt-Fees 
‘Act, Kedar Nath v. Chandra Mauleshwar Prasad 
Singh (3), relied on. Sheodin Singh v. Narangi Lal 
Ram (1), dissented from. Ram Gulam Sahu v. 
Chintaman Singh (2), Kanchan Mandur v. Kamini 
Prashad Chowdhury (4), referred to. [p. 620, col. 1.] 

Quere.—Whether' a Division Bench has. power 
under s,28 of the Court Fees Act to enquire into the 
question of whethera memorandum of appeal which 
is before them has been sufficiently stamped or not. 
[p. 619, col. 2.1 l 

A Taxing Judge.is bound to decide a question 
referred tohim as he cannot refer toa Division 
Bench. [p. 620, col. 1.] 

Mr. B. N. Mitter, for the Appellants. 

Mr. RaiGuru Saran Prasad, Government 


Pleader, for the Orown, 


dudgment.—tThis appeal arises out of 
a suit for recovery of mesne profits. The 
suit was decreed against all the defend- 
ants with the direction that a Commissioner 
‘should: be appointed to take an account in 
order to ‘ascertain the actual value of the 
-profits to be awarded. The suit was valued 
at Rs: 13,000;.but the Commissioner has 
found that the plaintiff is entitled to mesne 
profits of Rs. 16,011 5-0. This decision has 
‘been adopted by the Sabordinate Judge 
who has by his final decree definitely di- 
ected, without any ambiguity, that the 
liability of all the defendants wili be joint, 
‘The appellants preferred an appeal from 
the preliminary decree adopting a valuation 
calculated on the proportion which the area 
held by them bore to the total area of which 
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the plaintiff has been dispossessed, 
have now preferred an appeal fr 
final decree valuing their appeal : 
same way and paying ad valorem co 
on the difference between this valu 
that of the appeal against the prelil 
decree. The Taxing Officer has n 
reference under the Court Fees Act 
grounds; first, of whether ad valorem 
fee is payable on an appeal of this 
and secondly, of whether the value 
appeal forthe purposes of court fee 
of the entire decree, 

On the question of whether the 
should bə valued at the value of the 
decree, or only at that which woul 
been its proportionate value ifthe k 
Subordinate Judge had decided oth 
than he did, it appears to be clear 
by the decree these defendants are Ji 
pay mesne profits of Rs, 16,011, an 
any smaller eum calculated on what 
have been their liability if the decisic 
been otherwise, that the value of the : 
is the value of the whole decree, 
been definitely found that these d 
ants with the other defendants whe 
jointly liable entered into a conspir 
dispossess the plaintiff, and that the li: 
of the defendants cannot be split t 
apportioned. The value of this ap) 
therefore Rs. 16,011-5-0; and if ad vc 
court-fea is payable it must be calc 
on that smount. 

On the second point the referenc 
been made on account ofa decisio 
Division Bench of this court, dif 
from the decision of the Taxing . 
which hes hitherto prescribed the rt 
determining the court-fee payable or 
appeals. Sir Jwala Prasad in She 
Singh v. Narangi Lal -Ram (1) held 
where the applicant for ascertainme 
mesne profits in a proceeding under C 
r. 12 of the Oode of Civil Procedure wi 
satisfied with the amount awarded | 
court enquiring into the matter; an 
ferred an appeal claiming a higher an 
he was not liable to pay ad valorem 
fee on the amount which he claime 
appeal, because no court-fee caler 
ad valorem could be demanded fron 
appellant until the amount of mesne p 
actually due to him had been ascert 
in the appeal, when the provisions | 
second part of. 11 of the Court Fee 
would become applicable. A Full I 
of this Oourt,in Ram Golam Sahu v. Ci 

(1) 129 Ind. Cas. 662; 11 P. L. T. 703; In 
(1931) Pat. 118. 
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man Singh (2) had laid down the 
rule that where the decree directs mesne 
profits to be ascertained in execution, 
court-fee calculated ad valorem cannot |be 
levied. on the successful plaintiff when he 
prefers his claim in execution; it is not 
payable until, after the enquiry has been 
held and the amount of the mesne profits 
ascertained, proceeds to execute his decree 
against the judgment-debtor. Following 
the principle laid down in that decision, 
‘Sir Jwala Prasad in Sheodhin Singh v. 
‘Narangi Lal Ram (1) held that no court- 
fee calculated ad valorem could be levied 
from the successful plaintif at any 
stage of the proceedings until the provi- 
‘pions: of the second part of s.ll of the 
Court Fees Act became spplicable, on his 
proceeding to execute his final decree, and 
‘that therefore ad valorem court-fee could 
not be levied on an appeal by the suc- 
cessful plaintiff, in which he claimed a 
higher amount then thelower Court had 
awarded him in the preliminary execution 
proceedings. The matter came before a 
Division Bench of this Court in Kedar 
Nath v. Chandra Mauleshwar Prasad Singh 
(3) wherein the learned Judger, acting 
under s. 28 of the Court Fees Act, decid- 
ed that court-fce calculated ad valorem was 
pay able on a memorandum of appeal prezent- 
ed against a decree made on ar applica- 
tion for ascertainment of mesne profits, 
The learned Judges differed from the view 


taken by the Taxing Judge in 
Sheodhin Singh's case (1), pointing 
out that the dccument which they 


had to consider was not a petition for 
ascertainment cf mesne profits but ame- 
morandum of appeal. They observed that 
8.4 of the Court Fees Act required that no 
document of any of the kinds specifiedin 
the First Schedule of the Act could be 
received by the High Court unless in re- 
spect of that document there had been 
paid a feeor an amount not less than that 
indicated by the said Schedule as the proper 
fee for sucha document. They then proce- 
ed to point out that the first article of 
Schedule I of the Oourt Fees Act pres- 
‘cribes that a memorandum of appeal is to 
‘bear a court-fee stamp calculated on the 
value of the subject-matter in dispute in 
the appeal. It is argued that the learned 
Judges of the Division Bench had no power 
to re-open under s. 28 of the Court Fees Act 


(2) 93 Ind. Cas. 939; 7 P. L. 1.313; (1926) Pat. 49; 
A.J. R. 1926 Pat. 218; 5 Pat. 361. 

(3) 137 Ind. Oas. 855; 13 P.L. T. 304; Ind. Rul, 
1932) Pat. 159; A. I, R. 1932 Pat, 228; 11 Pat. 532, 
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already been finally 
decided by the fact that the Stamp Reporter 
had eccepted the memorandum of appeal 
as sufficiently stamped at the time when 
the appeal was referred. The matter came 
before the Division Bench because the off er 
whose duty it was to prepare the decree 
of the court found difficulty, owing to the 
fact that in his opinion the memorandum 
of appeal had been insufficiently stamped. 
Ido not consider that it is necessary for 
me to decide whether a Division Bench 
has power under s. 23 of the Oourt Fees 
Act to enquire into the question of whether 
a memorandum of appeal which is before 
them has been sufficiently stamped or not. 
Even if the argument be accepted 
that the remarks of the learned 
Judges are to be treated as no more than 
obiter dicta, the fact remains that the obiter 
dictum of a Division Bench must be treated 
with respect; and the Taxing Officerin the 
present cass acted rightly in making his 
reference. 

In view of the fact that the liability of 
all the defendants has been found to be 
joint so that the present appellants were 
by the original decree liable to pay the 
whole of the mesne profits which might 
ultimately be found to ba payable, there 
can be no question in the present case 
regarding the correctness of the Stamp 
Reporter's view that ad valorem court-fee 
is payable on the value of the decree up 
tothe extent of Rs. 13,000 which was the 
valuaticn in the plaint. The second part 
of s.11 of the Oourt Fees Act has no ap- 
plication until the amount of mesne profits 
payable comes to be determined in exe- 
cution. Where a definite value is placed 
in the plaint in the mesne profits claimed, 
and the suit is decreed, the defendant ap- 
pealing from the decree must pay court-fee 
calculated ad valorem on the value of the 
mesne profits, cleimed in the plaint, 
whether the suit is only for mesne profits, 
or whether the claim for recovery of mesne 
profits accompanies a claim for recovery of 
land : Kanchan Mandur v, Kamini Pershad 
Chowdhury (4). The second part of s. 11 
of the Ccurt Fees Act, whether it applies to 
appeals or not, applies only to aclaim for 
mesne profits accraing subsequently to the 
date of suit of which the plaintiff is unable 
to calculate the approximate value, because 
he cannot say for how long 8 period he is 
likely to be kept out of possession, and to 
a case like thie, in which the mesne profits 
calculated in execution exceed the original 

(4) 15 Ind, Oas. 572; 16 0. L. J. 564. 
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claim. The rule applies to the present case 
only to this extent, that the plaintiff must 
pay additional court-fee before he can 
execute his decree; but it does not apply to 
mesne profits accruing before suit on which 
a definite valuation has been placed in the 
‘plaint. The question therefore to be con- 
siderded in the present case is that of whe- 
ther ad valorem court-fee is payable on the 
whols am‘unt-for which the appellants seek 
to avoid liability, or only on that portion of 
it which was included in the value of the 
plaint, Theamount to which the second 
part ofs. 11 applies is thus the sum of 
Rs, 3,000 or so by. which the masne profits 
aecertained in execution exceed the amount 
definitely claimed in the plaint., Accord- 
ing to the decision of the Taxing Judge in 
Sheodhin Singh's case (1), ad valorem court- 
fee is not payable on this amount; while 
according to the decision of the Division 
‘Bench in Kedar Nath’s case (3), ad 
valorem court-fee is payable. As this ques- 
tion has been referred to me for decision 
ag Taxing Judge, I am obliged to decide 
it, since I cannot make a reference to a 
Division Bench: Khacherav. Kharag Singh 
(5), It appears to me that the reasons given 
by the Division Bench for their decision in 
Kedar Nath's case (3) should prevail, 
that an appeal differs from a mere applica- 
tion for ascertainment of mesne profits, and 
that a memorandum of appeal of this kind 
is liable to ad valorem court-fee under 
Art. 1 of Sch. 1 of the Court-Fees Act. 
When mesne profits have once been defi- 
nitely ascertained in execution, the plaintiff 
is certainly capable of ascertaining the ex- 
act amount which he claims, and the de- 
fendant. knows definitely the amount of the 
liability which he is seeking to escapo. I 
would, therefore, hold that the value of the 
present appeal is Rs, 16,011-5-0 and that ad 
valorem court-fee is payable on that amount. 
In calculating this court-fes allowance 
should be made for the amount ofthe ad 
valorem court-fee already paid on the appeal 
from the preliminary decree, since the ap- 
pellant is not required to pay ad valorem 
court-fee twice; Kanchun Mandar v. 
Kamini Prashad Chowdhury (4), but the 
attention of the Stamp Reporter should ba 
drawn to the fact that unless ad valorem 
court-fee is paid on this appeal, the memo- 
randum ia First Appeal No. 117 of 1930 
will be insufficiently stamped. 

N fa. Order accordingly. 
(5) 7 Ind. Cas. 315; 33.4.20;7 A. L. J, 842 - 
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LAHORE HIGH COURT. 
Oriminal Appeal No. 1157 of 1932. 
February 14, 1933. 

ABDUL QIDIR AND MONBOE, JJ. 

ASA RAM AND OTHERS— CONVIOIS— 

. APPELLANTS 
versus i 
EMPEROR-—REeSPONDEKT, 

Penal Code (Act XLV of 1860), s. 802—Murder— 
Sentence—Absence of personal grudge, whether ground 
for passing lesser sentence. 

The fact that the accused had no personal grudge, 
against the deceased and was either a hired murderer 
or one who was ready to kill another to please his 
master'or landlord is no ground for not giving him 
the capital sentence. 

Oriminal Appeal from an order of the 
Additions! Sessions Judge, Perczspore, 
dated the 5th September, 1932. 

Mr. J G. Sethi, for the Appellante. 

Mr. D.R Sawhney, Public Prosecutor, 
for the Respondent, 


Abdul Qadir, J.—The three appellants, 
Asa Ram, Kalu and Haris, have been convict- 
ed of offences under 6. 120-B/302,Indian Penal 
Oode, and s.202, Indian Penal Code, for a 
conspiracy to murder Shivji and for having 
caused his death in consequence of that 
conspiracy. They have all been sentenced 
to transportation for life and have appealed 
againet their convictions snd sentences. 
There is, on the other hand, a petition for 
revision on behalf of the Orown for an en- 
hancement of their sentences, urging that 
on the findings of the learned Additional 
Sessions Judge, the capital sentenca ought 
to have been awarded against all the three 
accused persons, 

The prosecution story briefly is that 
there was an intimacy between Musammat 
Dhapali alias Dhapan,wife of Shivji andAsa 
Raw, and therefore, the latter was anxious 
to get Shivji out of the way. He arranged 
with Kalu and Haria to help him and one 
day about the end of February, 1932, Shivji 
was killed as a result of this conspiracy 
and his body was removed from the place 
where he was killed near a foot path bat- 
ween the village Panjkosi and Saidwala, 
when he was coming from Panjkosi, from 
the house of Jiwan Kumhar. (Their Lord- 
ships found on the evidence that the 
guilt of Kalu was established beyond 
doubt by his own repeated confessions, 
though they had been retracted, and by 
other corroborative evidence, and that he 
was rightly convicted of an offence under - 
s. 302, Indian Penal Code.) 

The last question to be considered is 
what would be the appropriate sentence for 
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judgment of the learned Sessions Judge con- 
tains the following concluding remarks to 
justify the order of transportation for life 
against all the three convicts : 

“The result is that I find all the three accused 
guilty of conspiracy to murder Shivji and convict 
them. under s.120-B read with s 302, Indian Penal 
Code, and Kalu and Haria guilty of actual murder, 
and convict them also under s. 302, Indian Penal Code, 
There can be no doubt with regard to the heinous 
nature of the offence, The motive was wicked and the 
act In itself -cold-blooded. Under ordinary sircum- 
stances all the three accused would well deserve the 
extreme penalty of law. But considering that the 
evidence against the chief culprit is partly circum- 
stantial and partly the statement of his accomplices 
the. sentence should not be that of death. And 
when this is the case with him it would not be fair 
to hang the other two, who allowed themselves to 


be used as blind instruments in the execution of his. 


nefarious desfgns. J, therefore, sentence them all 
to transportation for life,” 


It was urged on behalf of the Orown 


that the reasons for not giving the capital - 


sentenca in the above passage are not 
sound. It was conceded by Mr, J. G. Sethi. 
at the very outset that the penalty of trans- 
portation for life could not be justified on 
the reasons given by the learned Sessions 
Judge. He urged, however, that as the 
court below considered Asa Ram to be the 
principal offender and it was obvious that 
the part taken by Kalu in committing the 
murder was due to the latter’s influence 
or instigation and that Kelu had really no 
personal motive to kill Shivji, therefore 
the extreme penalty of the law should not 
be executed in his case. I do not think 
these reasons can help the appellant any 


better than those given by the learned . 


Judge. The fact that he had no personal 
grudge against the deceased and was either 
a hired murderer or one who was ready to 
kill another to please hia master or land- 
lord, is no ground for showing any lenien- 
cy tosucha murderer. I do not see any 
justification for avoiding the capital sent- 
ence in the case of Kalu. I have no doubt 
that the learned Sessions Judge was mis- 
taken in the view he took of the proper 
punishment for the offence of any one 
proved guilty in a case of cold-blooded and 
wanton murder like the one before us. I 
would, therefore, dismiss the appeal of Kalu 
and accepting the petition of revision filed 
by the Orown for the enhancement of his 
sentence, would order him to_be hanged by 
the neck until he be dead. I would accept 
the appeal of Haria to the extent indicated 
above and reject the petition of the Orown 
for enhancement of ‘hia sentence. 

1 would reluctantly accept the appeal of 


Asa Ram for the reasons given above and 
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order that he be acquitted and set at liber- 
ty. I would reject the petition of the 
Grown for enhancement of his sentence. 

The charge under s,.i20 B, Indian Penal 
Oode, has not been brought home against 
any of the appellants and their convictions 
under that head are set aside, 

Monroe, J.—I agree. 

N jA. Convictions set aside, 
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PATNA HIGH COURT. 
Oivil Oriminal Revision No. li of 1932. 
November 15, 1932, 

. JANE, J, 
Srimati DULARI KOFRJ— 
PETITIONER 
versus 
FAUZDAR KHAN AND ANOTHDR 
. — OPPOSITE PAHTY, 

Criminal Procedure Code (Act V of 1898), ss, 195 
(3), 476-B—Appeal from Munsif's Court unders, 
476-B—~ Subordinate Judge not entitled to hear, 

Under s.195 (3), Oriminal Procedure Code, the 
District Judge’s Court is the court to which the 
Munsif’s Gourt is subordinate and hence an appeal 
under s. 476-B can be heard only by the District 
Judge. Ram Charan Chandra v. Tiripulla Sheikh 
(3), followed, Ram Chandra Padhi v. Emperor (1) 
bai eas v. Muhammad Abdulla (2), distingu- 
shead., 

Oivil Criminal Application against an 
order of the Subordinate Judge, Darbhanga, 
dated the 2lst June, 1931, sflirming that of 
the Munsif, Samastipur, dated the 14th 
December. 1981. 

Mr. G. P. Singh, for the Petitioner. 

Mr, Janak Kishore, for the Opposite 
Party. 

Judgment —In this case the Subordi- 
nate Judge of Darbhanga. hes decided 
an appeal under s. 476-B of the Code of 
Oriminal Procedure which was transferred 
to him for hearing by the District Judge, 
It is pointed oat on behalf of the petitioner 
that the Oourt of the District Judge is the 
only court to which that of the 
Munsif is subcrdinate within the meaning 
of sub-s, (8) of . 195 of the Code of Criminal 
Procedure, so that the appeal under s. 476. 
B could be heard only by the District Judge 
himself. Mr. Janak Kishore suggests that 
a different rule is laid down in Ram Chandra 
Padhi v, Empzror (1) but in that case 
the Subordinate Judge had been especially 
empowered to entertain appeals from the 
Munsif of f&smbalpur. Similarly in 
Dinanath v, Muhammad Abdulla (2) the. 

(1) 117 Ind. ae 8 Pat. 428; A. I. R. 1929 Pat, 


367; 30 Cr. L. J. £34. 
(2) 6l Ind, Cat, 58;2 Lah, 57; 22 Cr. L, J. 


622 


appeal was held to lie to the Subordiate 
Judge because # notification had been 
issued directing that certain appeals from 
the decision of the Munsif should be 
preferred to the Subordinate Judge. It is 
not suggested here that there has been any 
such notification. The present case is 
governed bythe decision in Ram Charan 
Chandra v. Tiripulla Sheikh (3), In that 
cass the District Judge transferred an 
appeal unders. 195 from the order of the 
Munsif toa Sabordinate Judge for hearing 
and it washeld that the appeal must be 
heard by the superior court described in 
s. 195, which is the court to which . appeals 
from the Munsif ordinarily lie and that the 
District Judge had no power to transfer 
an appeal of this nature to the Subordinate 
Judge for hearing. No authority at 
variance with this has been shown to me; 
and I consider therefore that the order of 
the Subordinate Judge must be set aside 
and the appeal must be remanded to the 
District Judge for disposal according to 
law. 

N/A. Case remanded. 

(3) 13 Ind, Oas. 1007; 39 0.774; 160. W. N, 645; 
13 Or. L. J. 191. 


LAHORE HIGH COURT. 
Oriminal Reference No. 979 of 1932. 
December 22, 1932. 
HARBISON, J. 
EMPEROR— PETITIONER 
versus 
“WALI AND CTHELR8—ÅOO98ED 
-= RESPONDENTS., 

Criminal Procedure Code (Act V of 1898), s. 439— 
Referenceby District Magistrate questioning propriety 
of judgment of Sessions Judge, legality of. 

A District Magistrate cannot make a reference 
direct tothe High Oourt questioning the propriety 
of an order passed by a Sessions Judge, Hmperor 
y. Wasawi (1), followed. 

Oase reported by the District Magistrate, 
Muzaffargarh. 

Mr, Mohammad Anin Khan, for the 
Goverment Advocate, for tha Orowa. 

Order.—An order regarding the dis- 
posal of certain property, said to have been 
stolen in a burglary, was passed by Mr. 
Mohammad Yakub Magistrate. From this 
order what is called an application but 
headed as an appeal was made to ths 
Sessions Judge. This was dismiesad, the 
order of the Sessions Judge upholding that 
passed by the Magistrate. From this a 
reference has bea mala by the District 


Magistrate, - 


MUTHALAKKAMMAL Ù, NARAPBA REDDIAR, 


142 I, O; 


The admitting order on this reference 
is as follows: 

“Notice should go to both parties and the 
question whether the reference is competent or not 
decided judicially after hearing them”. 

1 have no hesitation in finding that the 
reference is not competent. The point has 
bean very clearly decided in Emperor v. 
Wasawi (I) the heading of which is as 
follows: A 

“Held, that the District Magistrate was not compe- 
tent to make the present reference *** * * and the 
Legislature never intended to give toa Magistrate thé 
power to question the propriety of a judgment or 
sentence passed by a superior criminal authority such: 
as a Sessions Judge”. : 

This judgment followed the decisions 
of the High Oourts of Oalcutta, Bombay 
and Allahabad. The District Megistrate 
must realise that though in another capacity 
it is one of his duties to report to Govern- 
ment whenever he thinks that action should 
be taken by Government regarding an order 
passed by the Sessions Judge, as a District 
Magistrate he has not the authority and 
cannot refer direct to this court the question 
of the propriety of an order paszed by a 
Criminal Court superior to himeelf, and 
there is all the difference of world between 
his taking action on his own motion, 
as he has attempted to do in this case, and 
his moving Government aud adviging that 
action’should betaken by the Government 
itself. Ono reading the orders, however, of 
the Magistrate and the Sessions Judge I 
take action myself under s, 439. This 
necessitates the serving of Wali, Qim, 
Hassan, Musammat Wassi, Shabru ana Yar 
Mohammad under s. 439 (2). It is probable 
that it will achieve no result as they have 
been served on the present reference but 
the direction in subs. (2) of s. 439 is 
mandatory. ` 

The present reference is dismissed. 

A. Reference dismissed, 

(1) 81 Ind. Oas. 544; 5 Lah. 11; A, IL R. 1924 Lah. 
437; 25 Or L. J. 928. 





MADRAS HIGH COURT. 
FULL BENCH. 
Appeal against Order No. 376 
of 1¢29, 
January 6, 1933. 
RAMB3AM, ANANTAKRISANA AYYAR AND 
Oornisa, JJ. 
MU IHALAKKAMMAL—DaFenpant— 
APPRLUANT 
versus 
NaRAPPA REDDIAR—Pu.atstiFr — 


RESP INDENT. 
Civil Prosedure Code (Act V of 1908),0, XXXII, 
r, 7—Applicability to execution proceedings, ee 
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Order XXXII, r. 7 Sch. I of the Code of Civil 
Procedure, applies to execution proceedings. 

Arunachalam Chetty v. Ramanathan Chetiy (1), 
Virupakshappa v. Siddappa (2), Sheik Davud Rowther 
v. Paramasami Pillai (3), approved. Fani 
Bhusan v. Surendra Nath Das (4), Rakhal 
Chandra Dev. Kumidini Debya (5), Bansi Dhar v. 
Sulaiman (6) and Ram Gulam Sahu v. Sham Sahai 
Das (T), distinguished. Arunachalam v. Veerappa 
> Chettiar (8), explained. 


Appeal against an order of the Oourt 
of the Subordinate Judge of Tuticorin, 
dated the 19th February 1929and made in 
Execution Application No. 1170 of 1928 ia 
O. 8. No. 85 of 1925. 

i Mr. K. V. Sesha Ayyangar, for the Appel- 
ant, 

Mr. B. Somayya for Mr. P. Vedachata 
Iyer, for the Respondent. 

dJudgment,—The decision in Aruna- 
chalam Chetty v. Ramanathan Chetty (1) 
was in accordance with the earlier decision 
in Virupakshappa v. Siddappa (2), though 
the latter decision was not actually cited. 
In the latter case, Sir Lawrence Jenkins 
O. J.,and Ohandavarkar, J., held that pro- 
ceedings in execution are proceedingsin 
Buitsand that the compromise of such a 
proceeding is a compromise with referenca 
to the suit. These decisions were followed 
in this court in Sheik Davud Rowther v. 
Paramasami Piliai (3). 

In Fani Bhusan v. Surendra Nath Das (4), 


the rules of O. XXXII, Beh. I of the Code - 


of Oivil Procedure which were in question 
wererr, 1, 3 and 11 and the decision did 
not turn on the applicability of O. XXXII, 
1. 1. The same remarks apply to Rakhal 
Chandra Dev. Kumidini Debya -.(5) and 
Bansi. Dhar v. Sulaiman (6). In. Ram 
Gulam Sahu v. Sham Sahai- Das (7), the 
learned Judges did not give a final opinion 
as to the applicability of O XXXII, r. 7 
in execution, butheld that, if it did not 
apply, the principles of it would apply. 
Wedo no think that the authority of 
Arunachalam Chetty v. Ramanathan 
Chetty (1), Virupakshappa v. Siddappa (2) 
and Sheik Davud Rowiher v. Paramasamt 
- Pillai (3), is shaken by Arunachallam v. 
Veerappa Chettiar (8). It is unnecessary to 


refer in detail to certain other Madras - 


(1) 29 M. 309, 

(2) 26 B. 109, 

(3) 35 Ind, Oas. 70; 31 M. L. J. 207. 

(4) 64 Ind. Oas. 25; 350, L. J. 9. 

(5) 104 Ind. Oas. 357: A. I. R. 1927 Oal. 950. 


(6) 97 Ind, Oas. 181; A. I. R. 1926 Lah 490; 2 Lah, . 


Oas, 289; 8 Lah. L. J. 464; 27 P, L, R.494. 
(7) 62 Ind. Cas, 234; 5 P. L. J. 379; 1 P. L. T. 663; 
(1920) Pat. 358. 
(8) 134 Ind. Cas, 808; 55 M. 17; (1931) M. W. N. 533; 
61 M, L. J. 348; 31 L. W. 360; A, I, R, 1931 Mad 656; 
Ind, Rul, (1981) Mad, 854, | < . 
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cases cited by the learned Advocate for the 
appellant a3 they relate to transfer of 
decrees. We are, therefore, ofopinion that 
O, XXXKII,r.7,8ch. I of the Oode of Civil 
Procedure Oode applies tə execution pro- 
ceedings, £ 

The learnod Advocate for the appellant 
now applies to us for sanction of the 
adjustment, The respondent opposes this 
on the ground that the award, and the. 
decreeon the award ara collusive. The 
Subordinate Judge will now enquire into 
the question whether the adjustment is a 
proper adjustment and dispose of the 
matter according to law. 

Costs will abide the law. 

N K/a, Order accordingly, 

LAHORE HIGH COURT. 
Oivil Révision No, 432 of 1932, 
November 16, 1932. 


Barn, J. 
NANAK OGHAND-—Jopeuent-Destror— 
PETITIONE2 


___ versus 
RAJA SINGH—Dxorns-HoLpEe AND 
ANOTAH2— AVOTION-PURgcHaeER— 

RE3PONDENTS. 

Civil Procedure Code (Act V of 1908), 

93—Appeal from order confirming 
purchaser, if a necessary party. 

Where a sale has been confirmed and an appeal 

is preferred from the order confirming the sale, the 

auction-purchaser being the principal person inter- 

ested is anecessary partyto the appeal, Kharia v. 

Salem Raj (2), followed, Bukhshi Sain Das v. Punjab 

National Bank Lid, (1), distinguished. 


0. XXI, r. 
sale—Auction- 


Petition for revision of an order of the 
Senior Subordinsts Judge, Gujrat, dated 
tho 22nd Fəbruary, 1932, 

Mr. Bodh Ra) Sawhney, for the Petitioner, 

Mr. Mukand Lal Puri, for the Respon- 
dents. f 


dudgment.—In the course of execution 
proceedings a house was put to sale and 
was purchased by one Ladha Singh. The 
judgment-debtor raised certain objections | 
to the sale but these were dismissed. An 
appeal was preferred by the judgment- 
debtor to the Senior Subordinate Judge, ` 
but the learned Judge dismisged the appeal, . 
holding that Ladha Singh was a necessary 


` party.to the appeal and had not been im- . 


pleaded within the period of limitation. 

A petition for revision of this order has 
been presented to this court and it is urged 
on behalf of the petitioner that the learned — 
Senior Subordinate Judge has acted with 
material irregularity in exercise of his 


` jurisdiction holding that Ladha Singh was , 
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8 necessary party; tothe appeal before him. 
The learned Counsel has referred to Bakhshi 
Sain Das v. Punjab National Bank Ltd (|) 
in support ot his contention, but that ruling 
does not appear to be in point inasmuch 
as it deala with the proceedings before the 
executing Court. According to the pro- 
visions of O. XXT, r. 92, Oivil Procedure 
Code, all that is necessary is that notice 
should be given to all persons affected 
thereby but inthe present instance the sale 
had been confirmed and anappeal had been 
preferred from the order cinfirming the 
sale, Ladha Singh, purchaser was obvioue- 
ly the principal person interested in the 
appeal and was a necessary party. If any 
authority were needed in support of this 
prono aa I may refer to Kharia v. Salem 
aj (2). 4 
There is no force in this petition and I 
must dismiss it with coste. 
N./a. Petition dismissed. 
(1).111 Ind, Cas. 506; A, I. R.1928 Lah. 


8. : 
(2) 51 Ind. Oas, 935; 60 P. L,R. 1920; 1 Lah, 21; 36 
P. W. R. 1920, - 





.PATNA HIGH COURT. 
Criminal Reference No. 63 of 1932. 
December 15, 1932. 
COVRTNEY-TBRERBLL, O. 2., AND Sogccr”, J. 
RAMOHANDER RAI AND 
OTHERS—PETITIONERS 


Versus 
RAM BELAS TEWARI 
Oppos!TE-Party, 

Penal -Code (Act XLV of 1860), ss. 825, 879— 
Charge: ofitheft—Question of, intention—Conviction 
under. s. 825—Sentence of fine only—Interference 
by. High Cou7t--Criminal Procedure Code (Act V of 
1898), 8. 489. -2 

‘A criminal charge of theft depends not on the 
question ôf title but on the question of intention. 
Consequently, an acquittal of a charge under s. 
379, Penal Oode, will be proper on a finding that the 
accused believed thestolen property to be theirs, 

Where a Magistrate convicted certain persons 
under s. 325, Penal Code but sentenced them to pay 
fines only : 

Held, that although the sentence was 
the High Court would not interfere under their 
yevisional powers which were intended for the 
redress of genuine grievances and not of mere 
formal defects. i 

Reference made by the Sessions Judge, 
Shahabad, dated tho lőth August, 


1932. 

Mr, J. N. Sahay, for the Reference. 

Mr, S, P. Varma, against the Refer- 
ence, 
Judgment —This is a reference by 
the Sessions Judge of Shahabad under 
B, 438 df: the Criminal Procedure Oode, The 


irregular, 


RAMOHANDBR Rai YV. RAM BELAS, 


1421, 0. 
circumstancés which givé rina to the. 
reference are simple. A complainant 
started proceedings against four persons 
and they were put on their trial before 
the Magistrate under ss. 379 and 325 of 
the Indian Penal Oode, it being alleged 
by the complainant that they had 
stolen his crop and had committed grievous . 
hurt upon him. The Magistrate as to the 
charge under s. 579 held as a fact that 
the accused persons when taking away ihe 
portion of the crop which was valued at 
Rs. 3 only were acting under a bona fide 
belief that they were entitled to that 
crop. As to the charge under s. 325 the: 
Magistrate imposed a fine of R. 50 and 
in default rigorous imprisonment for. 
two months. He did not impose any 
substantive sentence of imprisonment. 
Thereupon the convicted persons appealed 
from their convictions under s. 325 to the 
Sessions Judge and he finding -that the 
sentence of fine only in respect to the 
conviction under s. 325 was illegal inasmuch - 
es there should have been a substantive . 
sentence of imprisonment has referred the 
matter to thia Oourt. He has also referred 
the matter of the acquittal under 6,379 and - 
in so doing :the learned Ssssions Judge 
has made the mistake of imagining that. 
it was immaterial that the accused persons 
had a bona fide belief that the crops was : 
theirs if it were not theirs in law. In our 
opinion on the matter of the acquittal - 
under s. 379 the reference is misconceived, - 


~ 


“On his finding of fact that the accused 


persons believed the crop taken to be theirs - 
the Magistrate was right in - acquitting 
them of a charge of theft for a criminal : 
charge of thefs depends not on the question ` 
of title but on the question of intention. 
As regards the erroneous sentences “under 
B, 325 of the Indian Penal Oode it is 
perfectly true that a mistake has been 
made by the Magistrate and that the con- 
viction ought to have involved a sentenca, 
however short, of imprisonment but it is 
perfectly clear from an examination of the 
cricumstances and the judgment of the 
Magistrate that the matter was of a petty . 
character and the sentence of fine actually 
imposed by the Magistrate is, in the 
circumstances, adequate punishment. Not- 
withstanding that the sentence was 
irregular we shall not interfere under our 
revisional powers: which are intended for ' 
the redress of genuine grievances and not 
of mere formal defects. The reference is | 
rejected, 


N få, Reference discharged, ~ 
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- . BOMBAY. HIGH COURT. 
Second Oivil Appeal No. 54 of 1931. 
ae August 2, 1932. 

PATKAR AND MURPHY, JJ. 
Taz DISTRICT LOOAL BOARD 
or POONA —DerenpaNntT— APPELLANT 
+ versus 
VISHNU RAGHOBA WADERKAR 


4 — PLAINTIFE—RESPONDENT, 
Bombay Local Boards Act (VI of 19823), s. 186— 
Suit against District Local Board based on breach 
of contract, whether governed by s3. 136—Special 
rule of limitation, whether available to plaintiff. 

A suit for damages against a District Local 
Board, basedupon a breach of contract does not 
fall within the ambit of s. 136 of the Bombay 
Local Boards Act of 1923, and consequently the 
Tule of limitation prescribed in that section does 
not govern such a suit. Manohar Ganesh Tambekar 
v. Dakor Municipality (1), Municipality ‘of Faizapur 
v. Manak Dulab (3), Ranchordas Morarji v. 
Municipal Commissioner for the City of Bombay (4). 
reliod on. Baban Hemraj v. City Municipality, 
Poona (18), distinguished. [p. 627, col, 1.] 

[English case-law discussed.] 

Appeal against an order ofthe Assistant 


Judge at Poona, in Appeal No. 234 of 
1930, xeversing that of the Second 
Extra Joint Subordinate Judge at 


Poona, in Oivil Suit No. 631 of 1928, 

“Mr. K.H, Kelkar, for the Appellants. 

Mr. P. B. Gajendragadkar, for the Res- 

pondent. 
“ Patkar, J.—In tbis caze, the plaintiff 
sued to recovar Rs. 1,777 8-0 as damages 
from the District Local Board of Poona, 
for breach of a contract entered into on 
February 8, 1926, with the Disirict Local 
Board ‘to construct a building at Junnar for. 
the useof the oficeof the Sub-Inspector 
of Policë. The learned Subordinate Judge 
held that the suit was barred under s, 136 
of the Bombay Local Boards Act, 1923, 
Bom, Act VI of 1923, which runs as fol- 
lows: 

“No suit shall be commenced against any local 
board, or against any officer or servant of a local 
board, orany person acting under the order of 
a local board, for anything done, or purporting to- 
have been done, in pursuance of this Act, without 
giving to such local board, officer, servant, or 
person one month's previous notice in writing of 
the intended action and ofthe cause thereof, nor 
after three months from the date of the act 
complained of.” : 

The suit was filed more than three 
months after the accraal of the alleged 
cause of action. 

On appeal, the. learned Assistant Judge 
held that e. 136 of the Bombay Local Boards.: 
Act had no application to a suit based ona 
contract. 

Section 136 of the Bombay. Local Boards 
Actisframedin terms of s. 167 of the. 
Bombay. District Municipal Act, IIL of 


4142—19 & 80 


DIST, LOOAL BOARD OF POONA-V, VISHNU RAGHOBA, 


625 
1801, similar to e. 48 of the Bombay 
District Municipal Act, il of 1884, and 
s. 527 of Bombay Act III of 1888. It was 
held by the Fall Benchin Manohar Ganesh 
Tambekar v. Dakor Municipality (1) that 
the provisions of s. 48 of Bombay Act II of 
1884 do not apply to actions for the posses- 
sion ofland brought against a Municipality. 
Ranede J., observed (page 299)* :— 

“Actions based on contracts, and claims in the 
nature of ejectment, have been accordingly held 
not to fall within the scope of this section 
Mayandi v. McQubac (2).” 


And again at page 301 * observed :— 

“Olaims based on contract can never be in- 
cluded under this section for the simple reason 
that they are not claims ‘for anything done or 
purporting to have been donein pursuance of the 
‘Act.’ Olaims for the specific performance of a. 
contract to sell or lease land will not, therefore, 
fall within the section.” | | i , 

In the case of Municipality of Faizapur 
v. Manak Dulab (3) it was held that B. 48 
of the Bombay District Municipal Act 
Amendment Act II of 1884, does not apply 
toa suit for the specific performance of a 
contract or for damages for breach 
thereof. It was observed at page 639* as 
follows :— 


“It is thus a suit-for specific aera ea of a 
contract, or for damages for reach thereof. 
Such a suit is not an action for anything done 
or purporting to be done in pursuance of the 
Bombay District Municipal Act; for the Act, 
though it may give the municipality power to 
make contracts, does not authorize them to 
refuse to perform them, and no section of the 
Act has been quoted as one under which they 
are now purporting to act. That s. 48, does not 
apply to actions on contracts was ruled in Mayandi 
v. McQubac (2)and was also stated in the judg- 
ment of Ranade, J., in Manohar Ganesh Tambekar. Ya 
Dakor Municipality (1).” 7 - Ao 

In Rinchordas Moorayji v. Municipal 
Commissioner for the City of Bombay. (4) 
it wasobserved by Sir Lawrence Jenkins 
at page 3937 as follows :— 


“Phere is another mode of approaching this 
cass. It isestablished that mnoticeis not required 
where the action is brought on a contract; for 
the conduct leading to the action is a wrongful 
act or omission under the contract, as distinct from 
one in theexecution of the Act; and it is thé 
preach of a specific contract that is the occasion of 
the right to sue.” f 

Ths same view is’ taken by the Madras 


High Oourtin Mayandi.v. McQubac (2) in 


(2) 22 Bom, 289. 

2) 2 M. 124. 

3) 22 B, 637. 

(4) 25 B. 387; 3 Bom. L, R. 158. 


*Pagesof 22 B.—[Ed.] 
{Page of 25 B,—[Ed.] : a, a a 
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the cage of Trustees of the Harbour, Madras 
v. Best & Go, (5);and Muthya Chettiar v, 
Secretary of State for India (6). 

_ In Halsbury’s Laws of Eogland, Vol. 
XXIII, page 342, Art. 623,itis observed as 
follows :— h 
“ “The performance of a specific contract made 
in pursuance of a public duty is not the perfor= 
mance ofa public duty, even though the defend- 
ant is a public authority and the making of 
such contract would have been ultra vires save 
for statutory powers: nor is the performance, 
even by a public authority, of acts merely 
incidental to the ownership of property the per- 
formance of a public duty.” 
. Consideration of the cases decided under 
the Public Authorities Protection Act, 
1883 (56 457 Vic. c. 61) also leads to the 
same result. The question is discussed in 
the judgments of Farwell, J.,in Sharpington 
v. Fulham Guardians (7) and Romer, L. J ; 
in Jermiah Ambler and Sons, Limited v. 
Bradford Corporation (8) and Vaughan 
Williame, L. J., in Lyles v, Southend-on sea 
Corporation (9). it was observed by 
arwell J., in Shafpington’s case (7) as 
follows (page 456*) :— 

“The public „duty which is here cast..is to 
Supply a [receiving house for poor children... In 
order to carry out that duty they have power to 
build or alter a house, and they accordingly 
éntered, into a private contract. It is a breach 
of this private contract that is complained of in 
this action...It is a complaint of a private individ- 
ualin respect of a private injury done to him. 
The only way in which the public duty comes in 
at all is,.thatif it were not for the public duty 
any such contract would be ultra vires." 

- Fhe point has been dealt with authorita- 
tively by the House of Lords in Bradford 
Corporation v. Myers (10) where Viscount 
Haldane observed at page 251} as follows:— 
‘My Lords, inthe case of such a restriction of 


ordinary rights I think that{the words used must’ 


vnot . have: more read into them than they express 
or of necessity imply, and Ido not think that 
they :can be properly extended so as to 
embrace an act which is not done in direct 
pursuance, of the provisions of the statuteor in the 
direct execution ofthe duty or authority," 
And at page 252}, as follows :— 
, “For it seems to me that the language of s.1 
dos not extend to an act which is done merely 
incidentally and inthe sense that it is the direct 
result, notof the public duty or authority as 
- (5) 22 M, 524, 
(6) z BT i 
(7) 2 Oh. 449; 73 L. J. Oh. 777; 9L T. 
139; 52 W: R. 617; 68 J.P, 510; 2 L. G. R.1329. 20 
T, L. R. 643. 7° Wa an 


(8) (1902) 2 Oh, 585 at 594; 87 L, T, 917: 
708; 18 T. L. R. 758 T. 217; 66 J.P, 


o ao ED d at p. 14. 
» O. 242; 85 L. J. K. 146; 114 L. T 
83; 80 J. P, 121; 14 L. G.R. 180; 608, J. 74. 39 4" 
aoe ; 608. J. 74; 32 I. 
*Page of (1904) 2 Oh.—[ Hd, 
{Pages of (1916) 1 A, O,—[Hd] 
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such, but of some contract which it may be that 
such duty or authority put it into the-power ofa 


public body tomake, but which it need not have 
made at all,” : 


The point hes been dealt with by the 
Calcutta High Oourt in Jatindramohan 
Ghosh v, Kebatimohan Das (11), where the 
question was considered whether the word © 
“act” as used ins. 80 of the Civil Proce- 
dure Oodeisused ina generic sense em-’ 
braces a suit on a contract, and the ques- 
tion arising under the Public Authorities 
Protection Act of 1893 was discussed at 
pages 968 to $7.* and it was observed at 
page 976*, following the decision of the 
Privy Oouncil in Bhagcehand Dagadusa v, 
Secretary of State for Imdia (19), that the 
words of e. 0 ‘Suit...in reSpect of" are 
Wider than the words of the Statute of 1893, 
viz, “Any action...for any act done in 
pursuance or execution or intended execu- 
tion of any Act of Parliament’or of any 
public duty or authority.” Itis not neces. 
sary in this case to consider the question 
whether the suit on a contract falls within 
8. 80 of the Oivil Procedure Code. In 
Bhagchand Dagadusa v. Secretary of State 
Jor India (12) the question for considera- 
tion was whether e, 80 of the Civil Proce- 
dure Code applied to asuit for an. injunc- 
tion to prevent serious and irreparable 
injury, and if wes held that the eection 
applied toall forms of suit and whatever 
the relief sought including a suit for in- 
junction, as thesectionis express, explicit 
and mandatory and admits of no -implica- 
tions or exceptione, and after referring to 
cases under the Public Authorities*Protec- 
tion Act, 1893, it was observed gthat the 
words “in respect of” a form going beyond 
“for any thing done or intended. to be 
done” show it to be wider than the Statute 
on which the English authorities were 
decided. 

It is the obligatory duty of the Local 
Boards under e,'60, el. . (b), of Bombay Act 
VI of 1923 to make adequate provisions in 
regard tothe construction and repair of 
public buildings, and under s, 45, sub-s. (2), 
all works other than those to be executed 
bythe Government Executive Engineer 
undersub-s, (1) of the section shall be 
executed by such agency and subject to 


(11) 138 Ind, Cas. 4; 59 O. 961; 55 O. L.J. 8; A, 
I. R. 1932 Cal. 275; Ind. Rul. (1932) Oal. 401. 

(12) 104 Ind. Oas. 257; 54 I, A. 338; 29 Bom. L 
R. 1227; A. I. R. 1927 P. O. 176; 51 B. 725; 53 M. L. 
J. 81; 25 A. L. J. 641; (1927) M. W. N. 561; 46 O. L. 
76; 1 Luck, Oas,291; 32 O.W. N. 61; 26 L. W. 809 
(P, O.) 

"Pages of 59 O,—[Hd, 
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such supervision as the Local Board at 
whose cost any such work is to be execut- 
ed thinks fit, There is no provision in the 
Act, making it obligatory to execute the 
construction of a building through a con- 
tractor, or indicating that the execution of 
the construction of a building through a 
contractor was a performance of its statu- 
tory duties. The work could have been 
executed by the Government Executive 
Engineer if the Local Board had communi- 
cated a desire to that effect. The complaint 
in the present case is by a private indi- 
vidual in respect of private injury done 
tohim by breach of the contract The 
question of public duty arises only in a 
remote way inasmuch as but for such 
public duty any such contract would be 
ultra vires. Thə performance of the con- 
trast is only incidental to the statutory 
powers of the Local Board. 

We think, therefore, that the consensus 
of authority isin favour of the view that 
an action based upon a breach of contract 
would not fall within the ambit of s. 136 of 
the Bombay Local Boards Act of 1923. 

_ The only case cited in favour of the appel- 
lants is Baban Hemra) v. City Municipality, 
Poona (13), where the plaintiff entered into 
a contract with the defendant Municipality 
to carry soil water for one year, and the 
Municipality levied from time to time fines 
and penalties from the plaintiff for breaches 
of contret, as provided for in the contract, 
and the plaintiff sued to recover the amount 
of fines and penalties so levied, and it was 
held that thesuit was governed by s, 167 
of the Bombay District Mutticipal Act, 1901 
and not having been brought-within a period 
of six months from the acts complained 
of was time-barred. The question arising 
in this case does not appear to have been 
discussed in the judgment. The case 
_ might also bə distinguished on the ground 
that the Municipality claimed, according 
to the terms of the contract, to deducta 
certain amount from the plaintiff's deposit 
for non-performanca of his contract, and 
as such decustions wera justified under 
the powers conferred upon them by the Act, 
it was held that their powers to enforce 
the contract, according to the construction 
they put upon it, must also be in pursuance 
ofthe Act. Ifit wasintended to holi that 
suits for damages for breach of contract 
come within the protection afforded by 
s. 167 of the Bombay District Municipal Act, 
corresponding to s, 136 of the Bombay 


(13) 64 Ind. Oas. 357; 46 B, 123; 23 Bom. Li R 
881; A. I, R. 1922 Bom. 380, 
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Local Boards Act, I am with all respect 
unable to sgree, 

The view which we have arrived. at has 
also baen accepted by Baker, J., in 
Poona City Municipality by its President v. 
Dhondiba Ganpatrao Kenjale F, A. No, 30 of 
1927 decided on January 19, 1932. 


I think, therefore, that the view taken 
by the learned Assistant Judgeis right and 
this sppeal must be dismissed with costs. 

Murphy, J.—The point to decide is 
whether the plaintiff's suit, which was one 
for damages for breach of a contract to 
build an office for the Sub-Inspector of 
Police and was brought against the Poona 
District Local Board, is within limitation, 
it not having been filed within three months 
of its alleged cause of action, as isre- 
quired by 8. 136 of the Bombay Local 
Boards Act, 1923. - 


The learned Assistant Judge has found 
that since the ects complained of were not 
done in pursuance `of the provision of the 
Act, the bringing of the suit beyond three 
months did not bar it. The appellants rely 
ona ruling in Baban Hemraj v. City 
Municipality,Poona (13). There are numerous 
provisions to the same effect in meny 
special Acts relating to public bodies all 
similarly curtailing the usual periods of 
limitation, and the general view taken of 
suc% restrictions i3 that given in Myers v. 
Bradford Corporation (14), the same case 
having been considered by the House of 
Lordsa distinction being drawn between 
acts actually done in purauance of the 
direction of the Statute and acts incidental 
to the exercise of powers arising out of the 
power toenter into contracts, but not in 
reality provided for by the Statute. The 
Bombay Full Bench case in Manohar Ganesh 
Tambekar v. Dakor Municipality (1) and 
thereis another cass on the same point in 
the same volume in Municipality of 
Faizapur v. Manak Dulab (3), in which the 
question of breaches of contract is especial- 
ly noticed and discussed. To the same 
effect isthe case of Ranchordas Moorarji 
v. Municipal Commissioner for the City 
of Bombay (4). 

The current of decisions with the excep- 
tion possibly of the case in Baban Hemraj 
v. City Municipality, Poona (18) is clearly 
to the effect thatauch case, as the one we 
have to deal with, are not brought for acts 
done in pursuance of the provisions of the 

(14) (1915) 1 K. B. 417; 84 L.J. K. B. 306; 112 
L. T. 206; 79 J, P. 130; 13 L. G. R, 1; 59 S. IJ, 57; 34 
T. L. R44 
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Act, and tha exception seems,.as far as one’ 
can gather, to have been made, in the special 
circumstances of fines and penalties inflict- 
ed. by a local board on a contractor, the 
authorities’ being neither referred to nor 
discussed. 

I think that the decree appealed against 
is in harmony with the rulings of this court 
generally—and with all other High Oocurts 
algo—and that itshould be confirmed and 
the appeal dismiseed with costs. | 

N/a. Appeal dismissed, 


of PATNA HIGH COURT. 
Oivil Revision Petition No. 542 of 1931. 
November 30, 1932. 
KULWANT Sanay, J. 
JANKI MAHTON—Parrttonne . 
| versus 
BAIJNATH PRASAD SINGH asp 
OTHERS— OPPOBITE Party. . 

Civil Procedure Code (Act V-of 1908), s. 115,0. 
AKI, v. 58—Application under O. XXI, r. 58— 
Disposal of, without considering evidence—Another 
remedy open—Interference by High Court. 

Where in the case of an application under O., XXI, 
r. 58 Civil Procedure Code, if the court before which the 
evidence is produced does not consider the evidence 
and decides the case on certain probabilities appearing 
from the oral evidence, the decision thus arrived at 
is liable to be revised bythe High Oourt even 
though another remedy may be open to the petition- 
er, viz, by way of à regular guit, 


Application against an order of the 
Munsif, Third Court, Geya, dated the 27th 
March, 1931.. 

Mr, Dhyan Chandra, for the Petitioner, 

Mr. K. N. Lal, for the Opposite Party. 

Judgment.—This is an application on 
behalf of the petitioner whose claim under 
O. XXI,r. 58 of the Code of Civil Proced- 
ure has been disallowed by the court below. 
His case is that the property sought to be 
attached and sold was purchased by the 
petitioner in execution of a rent decree 
obtained by the father of the present 
decree-holders against the present judg- 
ment-debtor Jobraj Koeri. The petitioner 
produced a sale certificate, which is marked 
Ex. 1-in the case. Hs also produced the 
writ for delivery of posseseion in respect 
of the land purchased by him under the 
sale certificate (Ex. 1), and this writ was 
marked Ex. 2 in the case, His case was 
that he has been in possession since his 

purchage about 11 years ago, and that the 
andlord is unwilling to accept rent from 
him, and he had on certain occasions to 
Géposit-the rent in court and he produced: 
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a challan (Ex. 3) showing deposit of rent - 


under s. 6l of the Bengal Tenancy Act. 


The learned Munsif, who heard the claim . 


case referred to the fact that the petitioner 
claimed to have purchased the land in 


question at a court sale, but he makes no- 


H 


reference to the eale certificate or to any - 


of the documents produced on behalf of. 
the petitioner. He has wholly overlooked: 


the fact that the land in respect of which 
he preferred the present claim was alleged 


to have been purchased by the petitioner. 


in execution of arent decree obtained by 
the father of the present decree-holders 
against the present judgment-debtor and 


if the petitioner purchased this land in. 


execution of a rent decree, there seems 
to be good reason. for his contention thet 


that property ought not to be sold again. 


as the property of the judgment-debtor 
Jobraj Koeri. The learned Munsif considered 
certain circumstances appearing from the 
oral evidence and appears to be under the 
impression that the petitioner was not the 
real purchaser but he was a mere benamidar 
for the judgment-debtor. No such case. 
appears to have been made in the papers 
which are on the record of this case, It 
is true that if the petitioner has got 
another remedy by way of suit, this Court, 
ordinarily will not interfere, but when 
the order complained against is an order 
which is passed without consideration of 
the evidence adduced before the court. 
below it isa fit casein which this Oourt 
ought to interfere. Here we have got a 
document, namely, Ex. 1 which on the 
face of it shows that the present claimant 
purchased the land, which he now claims 
in execution of a rent decree obtained by. 
the predecessor-in-interest of the present 
decree-holders against the present judg- 
ment-debtor, This was a fact which ought 
to have been considered in considering 


the question whether his claim in the - 


present case is & just claim or not. If 
the court before whom the evidence was 
produced does not consider the evidence, 
and decides the case on certain probabilities 
appearing from the oral evidence, his 
decision is liable to be revised. by this 
Oourt even though another remedy is 
open to the petitioner by way of a regular 
suit. 

I would, therafore, set aside the order of 
the Munsif, and send the case back to him. 
for hearing after consideration of all the 
evidence on the record. 


n/a, Case remanded, 
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~. LAHORE HIGH COURT. 
: Second Oivil Appeal No. 917 of 1932, 
January 6, 1933, 
. Darre Sinan, J. 
HANS RAJ —PLAINTIFE—APPELLANT 

` versus 
MANAK OHAND AND oraues—Derenpanrs 
Bi tie . — RREPONDENTA, 
* Civil Procedure Code (Act V of 1908), s. 
XXXII, r. 8 (3), (6€)—Appoiniment of stranger 
as guardian—Whether list of relatives should “be 
exhausted before such appointment—Finding as to 
negligence of guardian—Finding of fact. 
“Under O. XXXII, r. 3, sub-r. (6) Civil Procedure Code 
an official of the court can be appointed guardian of 
a minoreven before the list of relatives mentioned 
in sub-r. (3) has been exhausted. [p. 630, col. 1) 

Although negligence of a guardian ad litem of a 
minor may or*may not be a question of fact accord- 
ing te the circumstances of each case, where the 
court has considered all the relevant facts and come 
to the conclusion that negligence was not proved, 
the finding is one of fact. -[p. 630, col. 2.) 


. Second Civil Appeal from the decresof 
the District Judge, Gajranwala, dated the 
5th May 1932. 
: Lala Badri Das, R, B. and Diwan Mehar 
Chand, for the Appellant. 

Mr. Shamair Chand, tor the Respondents. 


~“Judgement.—On the 5th of June, 1923, 
one Gopal Das mortgaged half of his house 
for Rs. 2,506 at annas twelve per cent. 
per mensem to Bhagwan Singh. The 
money was used for the purchase of the 
remaining half-house which was actually 
purchased on the Sth June, 1923, for 
R3. 2,200. Gopal Das died and, on the 
yth February 1926, his gon Jai Ram 
executed a second mortgage for the whole 
house on behalf of himeelf and his minor 
brother Hans R3j for Ra, 2,000 at Re. 1 per 
cent, per month. The money was used to pay 
off the prior mortgage to Bhagwan Singh. The 
second mortgage was in favour of Bishen 
Singh. Bishen Singh sold hie mortgages 
rights to Manak Ohand and Manak Ohand 
brought 8 suit against Jai Ram and Hans 
R3j Jai Ram was originally made guardian 
of his minor brother Hans Raj but he re- 
fused. to act for him and the mother of 
minor was then sought to be made 
guardian but she also declined. The 
plaintif Manak Ohand in that esse then 
put ina list for other relatives showing the 
maternal uncle of tha minor one 
Sadhu Singh and the maternel grandfather 
of the minor as proper 
appointed guardians. The court passed an 
order stating that it proposed to appoint 


100, 0. 


the Oivil Nazir as gusrdian and directed- 


novice to issue to the mother and the 


maternal uncle of-the minor-and to Jai’ 
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persons to be: 


EH 


ud 
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Ram his brother. It is not clear on the 
record whether the maternal uncle was 
ever served but the mother and brother 
wereservei by substituted service. They 
did not appear and ths Oivil Nazir was 
appointed guardian.. The Oivil Nazir then 
put ina written statement on behalf ‘of 
the minor pleading igaorance of the facts 
of the mortgage and putting the plaintiff 
to proof both of the mortgage and of the 
consideration and its validity as against 
the minor, Oa the 3rd February, 1929, a 
compromise deed was drawn up which was 
signed by Mansk Chand, the then plaintiff 
and Jai Ram then defendant, acting on 
behalf of himself as wall as for his minor 
brother Hans Raj. By this compromise 
the whole suit was compromised for 
R3, 3,500, No further interest was to run 
and two months’ period was allowed for 
the payment of Rs, 3,500 after which the 
property :could ba sold for the mortgage 
debt, The suit itself was for Rs. 3,147-4 0. 
Oa the date of the compromise farther 
interest amounted to Rs, 7580 and 
the stamp and.Counsel’s fees amounted to 
Rs. 435. Hence the total sum due 
on that date was Rs.  3,657-12-0 
on the mortgage deed, Rs. 197-120 was 
thus remitted and the running ot interest 
also caased. An application for sanction 
ofthe compromise was putin in _which 
it was mentioned that the compromise was 
for Rs. 3,500 in all. This was signed by 
the Civil Nazir. The court considered 
the application for sanction on the 4th 
February, 1929, and recorded an order 
saying that it had considered the statements 
of the partiesand the documents put in. 
and the compromise did not appear to 
be.prejudicial to the minor and allowed it. 
Aczordingly a preliminary decree was 
passed on that date and sometime after- 
wards a final decree was passed, 


In the course of this another maternal 
uncle cf the minor Hans Haj Jaswant Singh 
applied to the court that the final cor 
ne 
minor had been prejudiced by the negli- 
geuceof the guardian but the court passed 
the final decree, ; 


Ths present suit has bean brought by 
the minor Hans Raj and the questions in 
this second appeal to be decided are 
whether the compromise is binding on the 
minor, whether the Civil Nazir was duly 
appointed guardian and whether the divil 
Nezir, if duly appointed guardian, WAS, 
grossly negligent in the dissbarga of his 
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duties and, therefore, 
avoided by the minor. 

The frat question is whether the Oivil 
Nezir wasduly appointed. On this point 
the learned Counsel for the appellant refers 
toO, XXXII, r. 3 of the Oivil Procedure 
Oode and he contends that under sub-r. (6) 
no body could have been appointed asa 
guardian before the list of relatives men- 
tioned in sub-r. (3) had been exhausted. 
I do not eee any torce in this contention 
which is unsupported by any authority. 
I, therefore, hold that the Oivil Nazir was 
properly appointed guardian. 

The next question is, whether the fact 
that the guardian, the Civil Nazir, did not 
actually sign the compromise, shows that 
there was no compromise between the 
parties atall, In the circumstances of this 
case I do not think eo. The application 
for sanction for the compromise did 
mention the fact that the matter was 
being compromised, for Rs, 3,50), Oertain 
other terms in the actual compromise, 
which were not mentioned, were terms 
which wero obviously beneficial to the 
minor, e. g., the allowing of two months for 
paying off this sum and the term that, if 
the property was insufficient to pay the 
mortgage debt, then only the person and 
pore of Jai Ram, the major, would be 
iable, 


The next point raised is that the court 
was misled by the heading of the com- 
promise in which Jai Ram appeared as 
the -guardian of tte ‘minor but Isee no 
reason to suppose that the court was 
misledat al). Itis true that the Oivil 
Nazir was not called upon to make a 
statement but he knew nothing of the 
facts of the case and his statement would 
merely have been to that effect, and this 
statement was already on the record in the 
form ofa written statement It was the 
same court which had previously passed 
the order appointing the Oivil Nəzir as 
guardian and the court appears to have 
carefully considered the matter of the 
terms of the compromise and found that 
they were not prajudicial. 

On the merits, too, it seems to me clear 
thatthe minor would have bean toand 
by bis fa‘her’s mortgage. Tae mortgage 
executed by his brother no doubt in- 
cluded the whole house instead of half the 
house and the rate of interest was raised 
from annas twelva percant. to Ro. 1 per 
cent, but there is nothing to show that 
amortgase could have bsen obtained on 
any better terme and it is probable, as the 


| the decree can be 
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learned Counsel for the respondents 
suggests, that the original mortgagor 
Bhagwan Singh was pressing for his 
money, and in order to save the forced 
sale, Jai Ram executed a mortgage on 
behalf of himself and his minor brother 
for the amount due under the previous 
mortgage which was duly discharged. In 
the circumstances Ido not see, therefore, 
what plea was available to the minor or 
how the Oivil Nazir was negligent in the 
discharge of his duties. He has deposed 
that he could not get any information 
about the facts of the case from the mother 
of the minor to whom he went personally 
for information. By the compromise a 
sum of Re. 157-12-0 was remitted and 
interest aleo stopped running, 

It is also contended that the question of 
negligence is a question of fact. Neglig- 
ence may or may not be a question of 
fact, according to the circumstances of each 
case, but, in the circumstances of this case, 
Iam ofopinion thatthe learned District 
Judge has considered all the relevant facts 
and has come to the conclusion that 
negligence isnot proved and this would, 
in the circumstances, be a finding of 


fect. 
I, therefore, dismiss the appeal with 
costa. 
n./a, Appeal dismissed. 


BOMBAY HIGH COURT. 
First Civil-Appeal No. 168 of 1931. 
August 18, 1932. 

PATKAR AND Murpay, JJ. 
JAIOHAND SOMOHAND SHAH— 
PLatNTIrFF—APPELLANT 


versus 
VITHAL BAJIRAO MARATHE— 
—DEFENDANT— RE:PONDENT, 

Workmen's Compensation Act (VIII of 1928), a. 
10—Notice of injury to employee, when necessary— 
Failure to give notice, if excusable—Factories Act, 
(XII of 1911), s2 (8) (a)—Scope of —‘Factory’, 
anterpretation of. 

Notice under s.10, Workmen's Compensation 
Act, is not necessary where the workman does not 
voluntarily leave the service of the employer and 
the want of a written notice canalso be excused 
if there was sufficient cause for failure to give 
notice or to institute the claim. Stevens v. Insoles 
Limited (2), relied on, Fibre Aloes Factory v. 
Jaffer (1), referred to. {p 631, col. 2,] 

Section 2 (3)(a), Factories Act, ig intended not 
to cover merely individual business in any pre- 
mises but is intended to denote any premises asa 
composite whole with a central source of power, 
i. e, either steam, water or other mechanical or 
electrical power. [p. 632, col. 1J! 


1933 


Per Patkar, J.—It is desirable that . both the 
provisos to s.14 (1) of the English Workmen's 
Compensation Act, 1925, should be reproduced in 
B. 10 of Act VIII of 1923, in order that want of 
notice may be expressly made liable to be con- 
doned.: [p. 631, col. 2; p. 632, col. 1.] 

First Oivil Appeal from the decision of the 
Commissioner for Workmen’s Compensa- 
tion at Bombay, in Application No, 119/e 24 
of 1930. 

Mr. B. D. Mehta, for the Appellant. 

Mr. R J. Thakor, for the Respondent. 

Patkar, J.—Io this case the respond- 
ent, a workman employed in the Khandesh 


Saw Mill at Nandurbar, received an 
injury to his right hand in Decem- 
ber, 1929, and made a claim for com- 
pensation ip the court of the Oommis- 


sioner for Workmen’s Compensatior, Bom- 
bay. The Oommissioner awarded Re, 817 
as compensation to the respondent. 

The first point urged in this appeal is 
that the respondent did not give notice 
under 8.10 of the Workmen's Compensation 
Act, VIII of 1923. Therespondent received 
8 serious injury to his right hand and was 
removed to the dispensary by the employees 
of theappellant and was in the hospital 
for one month and twenty days and attended 
as an outdoor patient for another montb. 
He applied for compensation on several 
occasions to the appellant and finally in 
March 1930 made an application in the 
Court of the Commissioner for Workmen's 
Compensation. He does not appear to 
have given written notice to the opposite 
party but applied verbally. The learned 
Commissioner held that having regard to 
the: fact that the appellant had cən- 
structive notice of the accident and he 
himself had reported the accident to the 
Factory Inspector, the want of written 
notice could be excused. 


It appears that sub-ss, (2) and (3) of s. 10 
of the Workmen’s Oompensation Act in- 
dicate that the notice required by the 
‘section must be in writing though it is not 
specified in subs. (1) whether the notice 
should be in writing or verbal. The notice 
must be given as soon as practicable after 
the happening of the accident and before 
the workman has voluntarily left the em- 
ployment in which he wasinjured. There 
is no evidence in the case that the respon- 
dent voluntarily left the employment in 
which he was injured. He was removed 
‘to the hospital by the employees of the 


appellant and he several times approached 


‘the appellant for compensation ard also 
for employment but was referredto the 
Oourt. It is difficult, therefore, to hold 
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that notice was necessary in the absence of 
any evidence that the respondent voluntari» 
ly left the employment. f E 

Under the second proviso the Oommis- 
sioner can admit and decide the claim 
notwithstanding that the notice has not: 
been given or the claim has not been in- 
stituted in duetime as provided in ‘sub-s, 
(1) if he is satisfied that failure to give the 
notice or to institute the claim was due’ to 
sufficientcause. The learned Commissioner 
held in the circumstances that want of 
written notice could be excused. : 

It is contended on behalf of the appellant. 
that want of notice cannot be excused 
under the proviso but cnly the delay. The 
comma after the word “instituted” in the 
proviso would favour the contention of the 
appellant. In Fibre Aloes Factory v. Jaffer 
(1) it was held that the proviso would apply 
even supposing no notice whatever had 
been given. In other words, if no notice 
at all has been given, then “notice has not. 
been given in due time” within the .mean- 
ing of the proviso. In that case it was held. 
that notice wasin fact given, and therefore, 
the decision on this point would appear to 
be obiter. 

In Stevens v. Insoles, Limited (2) it was 
held that the entry made in the company’s 
own book by the manager was a written 
notice sufficient to satisfy the raquirements 
of the Act and it was further held that 
because a written notice was not sent to. 
the officials but only recorded in the books 
of the company, the company could not 
send their doctor to report was a suggestion 
which could not be countenanced. 

It appears that notice under s. 19 is re- 
quired to be given by a workman before he 
voluntarily leaves the service in order to 
enable the employerto have the workman 
medically examined under s, 11, for the 
rotice requires a statement of the address 
of the workman eo thatthe workman can be 
traced wherever he may be and be medically - 
examined. Iam inclined to hold that no 
notice wes necessary in the present case 
as the respondent did not voluntarily leave 
the service of the opponent and that want 
of notice could be condoned under the pro- 
viso. If, however, anotice in writing is 
necessary and only the delay could be ex- 
cueed, I would treat the plaint as a notice 
by the workman. 

I think it is desirable that both the pro- 


(1) 121 Ind. Cas. 577; 31 Bom. L. R. 1059 atp. 
1066; A I. R.1929 Bom, 400; Ind. Rul. (1930) Bom, 


65. 
(2) (1912) 1 K. B. 36; 81L, J. K. 8.47; 105 L, T, 
67. = 
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visos to 6, 14 (1) of the English Workmen's 
Oompensation Act, 1225, should be repro- 
duced in s. 10 of Act VIII of 1923, in order 
that want of notice may be expressly made 
liable to be condoned. 

~ The second point urged on behalf of the 
appellant is that the respondent is not a 
workman within the meaning of s, 2 (1) 
‘(n). of the Workmen’s Ogmpensation Act 
and clause (ii) of Sch. ‘II of the same 
Act,es the Khandesh Saw Mill wae regis- 
tered under cl. (b) of e. 2 (3) of the Indian 
Factories Act. It appears that the Khan- 
desh Saw Mill and the ginning factory of 
the appellant are under the eame manager 
. snd in charge of the same engineer. 
There is one boiler and one machine which 
‘drives the shafting in both the factories 
and both the factories are inthe same pre- 
mises and under thesame roof. A factory 
is defined in 5. 2 (3) (a) of the Indian 
Factories Act as.“any premises wherein or 
within the precincts of which on any one 
day in the year not less than twenty persons 
are simultaneously employed and steam, 
water or other mechanical power or electri- 
cal power ie used.” Lagree with the view 
of the lower Court that the section is intend- 
ed not to cover merely individual business 
in any premises but is intended to denote 
any premises as a composite whole with a 
central source of power, i. e., either steam, 
water or other mechanical or electrical 
power. I think, therefore, that the Khandesh 
‘Baw Mill and the ginning factory which are 
under the same rcof ard worked by the 
same motive power is a factory within the 
meening of e. 2 (3) (a) and no less than 
twenty men are employed on the whole 
premises. 


` The third point raised on behalf of the 
appellant: is that the lower Court erred in 
assessing the disability at fifty per cent, 
The respondent has lost the little, ring 
and middle fingers and a large part of the 
palm of the right hand and tke index finger, 
while the - thumb, which has not been 
amputated, is injured. The thumb has not 
been amputated, and therefore, it cannot 
besaid that there is a loss of the thumb. 
Wedo not agree with the contention of the 
respondent that the injury to the large part 
of the palm would amount toa loss of an 
arm. The respondent is entitled tocom- 
pensation of the loss of the little, ring and 
middle fingers, which would amount to 
fifteen per cent. and the loss of the index 
finger would amount (0 ten ‘per cent. jn all 
twenty-fire per cent, and it is conceded 


JAIOHAND V, BAJIRAO, 


142 170, 


on behalf of the appellant that the loss of 
the palm might .be assessed at five 
percent. inall he is entitled to thirty per 
cent, The respondent, therefore, is entitled 
to Rs. 504, instead of Rs, 840, for compensa- 
tion, and adding seven rupees as expensed 
he isentitledto Rs. 511. 

The decree of the lower Oourt would, 
therefore, be varied by awarding Re. 511 
instead of Rs. 847.. The appellant should 
bear hisown cost and pay the costs of the 
respondent of this appeal. 

Murphy, 3.—This is an sppeal against 
an award, made bythe learned Oommis- 
sioner for Workmen's Compensation, and it 
is made by the employing firm, The 
workman in question was engaged at the 
Khandesh Saw Mill in Nendurbar when he 
suffered the accident which occasioned the 
award, and was injured in the right hand, 
losing three fingers, while the index finger 
and right thumb were also injured, 
most of the palm of the hand being sheared 
away. 

The disputed findings are:— 

(i) That the workman gave sufficient 
notice. | 

(2) That he was a ‘workman’ within the 
meaning of the Act and 

(3) That he suffered a 50 per cent. dis- 
ability. 

As tothe first point, admittedly, no writ- 
ten notice was given, though a verbal 
application was made and was held suff- 
cient, in the circumstances, by the learned 
Oommiesioner. 

The formalities es to notice are prescrib- 
ed in s. 10 ofthe Act, which requires it “in 
the manner hereinafter provided,” that is 
gs insub-s, {2;, which has a proviso enabling 
the Oommissioner to excuse delay “for 
sufficient cause.’ There wes hereno notice 
in the manner provided, and the provieoin 
‘terms enables delay to be excused, unless 
one reads the phrase “nctwithstanding that 
notice has not been given, and the claim 
‘hssnot been instituted in due time” dis- 
junctively, that is, as allowing the Oom- 
missioner to excuse an omission to give 
notice, or a delayin instituting the claim, 
in which case the comma after ‘instituted' 
should have been omitted. A second obs- 
curity in this connection is that notice ia 
required to be given either before the 
workman voluntarily leaves his employment 


- or in the other case, “as soon as practicable 


and before the claim is made.” The 
former provision has obvious reference to 
the succeeding sections about a médical 
examination, In Hoagland, the provisions 


19:8 
asto notice are very similar, though the 
corresponding excusing proviso is wider 
and the requirement as to notice has been 2B 
liberally interpreted as to amount almost to 
a.waiver of it, in the case of 
Factory v. Jaffer (1) an appeel at the hear- 
ing of which I was & member of the Division 
Bench, the learned Chief Justice held that 
(p. 1066*); ae 


“.. speaking for myself I am prepared to go one’ 


step further, and to say that the proviso would apply 
even supposing no notice whatever had been given. 
In other words, if no notice at all has been given, 


then ‘notice hasnot, I think, been given in due time’ 


within the meaning of the proviso.” 

Though strictly speaking this opinicn is 
obiter for in the case then deslt with notice 
had beea given, ard the objection made 
was different, the view isin harmony with 
the trend of English dec'siozs, There are 
obvious difñculties inthe interpretation of 
these sec:ione, but the intention clearly was- 
that there should be power to condone irre- 
gularities of notice, end the case is not, I 
think, parallel to similar provisions in the 
Oivil Procedure Oode, the Indian Railways 
Act and in many ‘Ac‘s concerning local 
authorities. On the whole, therefore, 
fhongh I feel some doubt, I em prepared, 

n this cace, to allow the learned Oommia- 
sione:’s interpretation. 

` I think the second point has very little 
substance, The place in question is a 
single building with one power unit only, 
aod though part of it is used as a saw mill 
and the remainder aa a cotton gin—and so 
technically thereare two enterprises—they 
share the source of power and the skilled 
staff, and I think that they must be treated 
as & single concern, in which cate the whole 
is a ‘factory’ within the Act though the 
saw mill section, if separated, may not be 
one by itself, I think eppellants fail on 
this point also, i 
~ ‘Next comes the assesement of compensa: 
tiov. The loss of three fingers, by the 
schedule to the Act, is fiftean per cant. 
that of the index finger—which here was 
not lost but only damaged—is ten per cent, 
—making twenty-five percent. in all, 
The learned Commissioner does not explain 
how he arrived at fifty per cent., that ig 
twenty-five per cent. more. There was 
no medical evidence and I do not concede’ 
the position takén at the:bar, that- the loss 
of these fingers was’ that of ‘the use of the 
whole arm, though: this might ‘perhaps be 
found on proper.evidence. What the actual 
injuries to the -index finger and thumb 
were is not stated, end wecannot estimate 

*Pege of 31 Bom, L. R.— Hd). 
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them on the papers, I think the“ proper 
percentage here would be thirty per cent. 


as found by my lezrned brother with whose. 
conclusions I agree. 4 
N/A, Decree varied, 
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LAHORE HIGH COURT. g 
Oivil Appeal No, 1506 of 1932, 
December 5, 1932, 
Hasr son AND Daur Braga, JJ, 
JAWALA SINGH AND orag g— 
APPELLANTS 
versus 

~- GHULAM anp CTHERS—RREP INDENTS, 

Civil Procedure Code (Act V of 1908), s. 151~ 
Refund of excess court-fee paid through bona fide 
mistake— Inherent powers of court. 

Where through. a bona fide mistake 2 “party tag 
paid court-fee in excess of the required- amount; it ig 
open. to the court to issue, by virtue of itg. inherent 
powers under s. 151, Civil Procedure Qcde, a certi- 
ficate which will enable the, party to apply to the 
ai Authorities for refund of excess amount 
palds 
i Mr. Ram Lal Anand, for the Appel- 

ant, 

Mr. Carden Noad, Government Advocate 
for the Crown. ki 7 

dJudgment.—In this appegl 
Ramlal Anand represents chat = ane 
fee stamp of Rs. 1738-0 has been used 
instead ofoue of Rs, 4 and this being a 
bona fide mistake he applied for a refund 
of the balance, 
| Before taking action we served:the Crown 
andthe Government Advocate ‘represents: 
that no action can be taken in thig ‘Court 
and that the proper course is :to grant a. 
certificate, which will enable the appellant. 
to obtain a refund from the Revenue Authori- 
ties. Mr. Ram'Lal agrees that this is the 
proper procedure, and he reliea on the 
following suthorities in support of this 
view:—Hari Har Guru v. Ananda M, ahanty 
(1), Girish Chandra Mali v, Girish Chandra 
Dutia (2) and Chandra Hari Singh v, 
Tipan Prosad Singh (3) in which section 
191 of tha Code of Oivil Procedure is 
definitely invoked. This ruling bas been 
followed in the subsequent rulings [Hirabas 
Burjorji Cowasji v, Fakir Mahomed Vali 
Nahen (4), crane Munna Laly Ram 
Chandra (5) an intakaycla : 

BRC akan, 

nd. Oas. JA I. R. 1 i; < 
wi A. 190; Ind. Rul. (1932) Oal. seg. corsa c. 
a 46 Ind. Oas. 271; 3 P. L, J. 452; (1918) Pat, 


(4) 102 Ind, Cas. 193; A. I. R. 1927 Sind 192. 
(5) 122 Ind. Oas. 188; 52 A. 546; Ind. Rul (1830): 
a 220; (1930) -A. L.-J, 805; A. I, R, 1930:11], 
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Naidu v. Chintakayala Venkata Rama- 
namma (6).] 

Mr. Ram Lal states that he will put in 
a fresh stamp of the value of Rs. 4 and on 
his doing go the two sheets bearing stampe 
of the value of Rs. 173-8 will be returned 
to Lim together with a copy of this order, 
which be will present to the Revenue 
Authorities as tantamount to a certificate 
that there has been s tona fide mistake and 
that the proper Ocurt-tee was only Rs. 4. 
This will enable him to obtain a refund 
_ under the rules passad under Government 
of India Notification No. 132, dated llth 
January 1888. Before making over the 
two sheetsto Mr. Ram Lal Anand a copy 
should be made and put on the record of 
any relevant order or endorsement. 

N. JA. Stamp refunded. 
aS 139 Ind. Cas, 131; (1932) M. W. N. 420; 62 M. 


| 541; 35 L. W. 618; A.I. R. 1932 Mad, 438; 55 M. 
641; Ind. Rul. (1932) Mad. 625. 





BOMBAY HIGH COURT. 
First Oivil appele ees 423 and 424 
of 1927. 


August 18, 1932. 
PATKAR AND Murpay, Jd. 
BASAPPA DANDAPPA PATIL— 
DEFENDANT—ÅPPELLANT 


versus 
GURLINGAWA SHIVASHANKREPPA - 
PATIL—PLAINTIFF— RESPONDENT. 

Hindu Law—Inheritance—Dwyamushyayana adopt- 
ed son dying unmarried—A doptive mother and natural 
mother inherit as co-hetresses, 

Under Hindu Law, where a dwyamushyoyana 
adopted son dies unmarried, there is no valid ground 
for preference in favour either of the adoptive mother 
or the natural mother and they will therefore inherit 
to him equally aè co-heiresses. [p. 638, col, 1.] 

[Case-law discussed] ; : 7 

Firet Civil Appeals against a decision of 
the First Olacs Subordinate Judge atBijapur, 
jn Civil Suit No. 126 of 1425. 

Mr G. N. Thakor (with him Mr. H, B. 
Gumaste), for the Appellant, 

Mr. M. R. Jayakar (with him Messre. G. 
R. Madbhavi and P. S. Joshi), for the 
Respondent, h 

Patkar, J.—These appeals raise a 
novel and importent and at‘the same time a 
difficult question of Hindu Law which has 
not been covered by authority. 

Shivlingapps, the father in-law of the 
plaintif, Basappa defendant No. 1, and Shid- 
dappa,father of defendant No.?, were brothers 
and had separated longago. The property 
jn ruit consists of the property which came 

ọ the share of Shivlingappa and which was 
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acquired by him with the income of the 
property that came to him by partition.’ 
Shivlingappa died in 1921: and was‘ 
succeeded by his son Shivshankreppa who 
died in 1922. The property was inherited 
by the plaintif, the widow. of Shiv- 
shankreppa and the daughter-in-law of 
Shivlingappa. In 1923 the plaintiff adopted 
Shidlingappa, the son of defendant No. 1, 
in dwyamushyayana form. Shidlingappa,. 
after his adoption, died unmarried soon 
afterwards, The plaintiff, therefore, has. 
brought the suit as heir of her deceased 
adopted son. Defendant No. 5 is the 
natural mother of Shidlingsppa and the 
wile of defendant No. 1. The . question 
involved in this appeal is whether the 
plaintiff, the adoptive mother, or defendant 
No. 5, the natural mother, ia the preferential 
heir, or whether they are co-heiresses and 
jointly inherit the property of the deceased’ 
Shidlingappa. 

It iscontended by Mr, Thakor on behalf 
ofthe natural mother that she is the 
preferential heir on the theory of propin- 
quity based on the sapinda relationship on 
account of possession of particles of the 
same body, and reliance ia placed on the 
decisions in the cases of Lulleobhoy. 
Bappoobhoy v. Cassibot (1), Buddha Singh 
vy, Laltu Singh (2) and Behari Lal v. Shib 
Lal (3. It is further urged that according 
to the theory of offering oblations, in the 
case of a dwyamuchyayana adoption the 
descendant in the fourth degree need not 
offer oblations and priority is given to sires 
of natural mother, and this circumstance 
provides an adequate ground of preference 
for excluding the adoptive mother. 

On the other hand, it is contended by Mr, 
Jayakar on behalf of the adoptive mother 
that the dwyamushyayana form of adoption 
makes the adopted son the son of two 
fathers and also the son of two mothers, 
and that after the adoption the filial 
relation is created, by virtue of the adoption, 
with the adoptive father and also with the 
adoptive mother, but the adoptive mother is 
entitled to preference as the property 
belongs to the adoptive family. 

The term dwyamushyayana is applicable 
to an adopted son retaining his filial re- 
lation tohis natural father with his acquired 
()7 LA. 212; 5 B. 110; 4 Sar. 164; 3 Suth. 795; 
Ind Jur. 533; 3 Shome L. R. 245;7 O.L. R. 445 


. 0.). 
(2) 30 Ind. Oas. 529; 42 I. A. 208; 29 M. L. J, 434; 
2 L. W.897; 13 A. L. J. 1007; 18 M. L, T. 409; 17 Bom. 
D. R.1022; 200. W N 3; 22 0,5. J. 481; (1915) M. W. 
N. 772; 37 A. 604 (P. O.). 

(3) 26 A. 472; 1 A, L, J. 137. 
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relation to his adoptive parents when there 
‘ja a mutual agreement between thè natural 
father and the adoptive father that the 
adopted son shall be the son of both. The 
gon 80 adopted is technically called dwyamu- 


shyayana. See Dattaka Ohbandrika, 8.2, 
pl; 2 and 40, and =Vyavahara 
ayukha, Chap. IV, s 5, pl 2L 


The dwyamushyayana son, 4, e, Kehetraja 
son mentiored by Vijnyaneshvara in 
Mitakshara, Ohap. I, 8. 10, paras. 1 to 3 is 
obsolete. 

Thedwyamushyayana adopted son is of 
two kinds, (1) absolute, 3. e nitya dwyamus- 
hyayana, and (2) incomplete, è e, anitya 
dwyamushyayana. The absolute dwyamus- 
hyayana son is one who ig given in adoption 
with this stipulation “This is theson of us 
two (the natural father and the adopter),” 
the incomplete dwyamushyayana son is one 
who is initiated by the natural father in the 
ceremonies ending with tonsure and by the 
adoptive father in the ceremonies commens- 
ing with the investiture of the s:cred 
thread, Ashe is initiated in the gotras 
(family names) of both the natural father 
and the adoptive father, ha is considered to 
be the son of two fathers but incompletely. 
But.if a child after being born is adopted so 
that his initiation under both gotras be 
wanting, he would partake only of the 
gotra of the adoptive father. See Dattaka 
Mimansa, Ohap. 6,- pl 41, (Stckes’ 
Hindu Law, pegs 610). The anitya, i.e, 
the incomplete form of dwyamushyayana is 
now obsolete but the form of nitya dwyamu- 
shyayana adovtion hss been recognised in 
Nilmadhub Doss v.:Bishumber Doss (1), 
Basara v. Lingangauda (5) and Srimat: 
Uma Deyi v Goksolanund Das Mahapatra 


6). 

a Nilmadhub Doss v. Bishumber D388 
(4) it was held that the effect by the Hindu 
Law of an adoption in dwyamushyayana 
(son of two fathers) form i3 not to deprive 
the adopied son of his lineage to his natural 
father, or to bar hin of his right of inherit- 
ance to his natural father’s esta'e, The 
remark in Shrimati Uma Deyi v. Gekoola- 
nund Das Mahapatra (6) relating to a 
consequenea different from ordinary 
adoptior, that is, the children of the adopted 
son would revert to the natural family 
appears to refer to aniiya, i. e„ the in- 
complete form of dwyamushyayana, which 
is now obsolete. 

(4) 13 M. I. A, 85; 3 B. L. R. 27; 2 W. R. P.O. 29: 2 
Suther 257; 2 Sar. 489. 

(5) 19 B. 428. 

- (8) 51. A. 40at p.51; 3 0, 587; 3 Sar. 786; 3 Suthər 
499; 2 Ind Jur. 262 (P. O} - 
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In every case of -nitya’ dwyamushyayan 
form of adoption, whether it be by the 
brother of the naturel father of the adopt- 
ed gon or by a stranger, there must be an 
agreement to the effect that he shall be the 
son of boih, and such an sgreement must be 
provedlike any other fact by the party 
alleging it, see Lixmipatirao v. Venkatesh 
(7). In the atsance ofany agreement to the 
effect that the adoption was to be in the 
dwyamushyayan2 form, it must be presumed 
to be an ordinary adoption: see Huchrao 
Timmajt v. Bhimrao Gururao (8). The 
power of giving and taking even an only 
son in adoption in the dwyamushyayana 
form is not confined to brothers but may 
also be exercised by their widows. The 
agreement or stipulation san, therefore, be 
entered into not only by the fathers but also 
by their widows: see Krishna v. Paramshri 
(9). The agreement, therefore, by the 
plaintiff after the death of her husband to 
take Shidlingappa in adoption in the dwya- 
mushyayana form is valid 

The dwyamushyayana form of adoption is 
only a variety of the dattaka. As the 
dwyamushyayana adopted son does not lose 
the gotra and the right of inheritance in hia 
naturalfamily like an ordinary, that is, 
kevala (simple), adopted sop, and as he 
inherits both in his natural family and also 
in his adoptive family, it will stand to 
reason that in the case of death of sucha 
dwyamushyayana adopted son the inherit- 
ance can be traced in both the families, 
The natural mother ie, therefore, not 
excluded from inheritance, 

It is contended on her behalf that as she 
is conrecied with the dwyamushyayana 
adopted son by sapinda relationship and by 
virtue of her possession of particles of the 
same bocy, she is entitled to preference, 
The right of inheritance is regulated by the 
theory of propinquity according to Mitak- 
shara, but the test of offering of pinda is 
not excluded according to the decisions of 
the Privy Oouncil in Lullocbhoy Bappoobhoy 
v. Cassibai (1), Buddha Singh v. Laltu Singh 
(2) and Jotindra Nath Roy v. Nagendra 
Nath Roy (10) in the last of which ib was 
observed as follows (page 1416*):— 

“Itis, their Lordships think, a mistake to suppose 

{7} 38 Ind. Cas, 552; 41 B. 315; 19 Bom. L. R. 23, 

3) 44 Ind. Cas. 851; 42 B. 277; 20 Bom. L, R 


(9) 25 B 537; 3 Bom. L. R. 73. or 

(10; 135 Ind. Gas. 637; 33 Bom. L R.1411; 80. W. 
N. 1011; A, I. R. 1931 P. ©, 268; 35 0. W. N. 1153; 
(1931) M. W. N. 978; 34 L. W. 465; 61M, L.J. 442; 
(1931) A. L. J. 1009; Ind. Rul, (1931) P. 0. 29; 58 I. A. 
372: 59 O. 578 (P. O.). 
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that the doctrine of spiritual benefit does not enter 
into the scheme of inheritancs propounded in the 
‘Mitakshara. No doubt propinquity -in blood is the 

rimary test, but the intimate connection between 
inheritance and funeral oblations is shown by various 
texts of Manu (see,for instance, Chap. 1X,verses 136 and 
142), and the Virmitrodaya brings in the conferring of 
spiritual benefit as the measure of propinquity where 
the degree of blood relationship furnishes no certain 

uide.” . 

A In Anandi v. Hari Suba (l:)it was held 
that under the Mitakshara school of Hindu 
Law, the adoptive mother is entitled tg 
succeed, in preferencs to the adoptive father 
fo a son taken in adoption; and that the text 
“to the nearest sapinda the inheritance next 
belongs” must apply in virtue of the legal 
and Shastric fiction as much to en adopted 
son as toa natural born son, and that for 
religions purposes and merit the wife is 
identified completely. with the husband and 
they form one body. It was, therefore, held 
thet in the cess of a simple adopted son, the 
adoptive mother is entitled to preference 
over the adoptive father. 

. In. Kali Komul Mozoomdar v, Uma 
Shunkar Moitra (1%) it wae held that an 
adopted son occupies the same position in 
the family of the adopter as the natural born 
son, except in a few instances which are 
accurately defined both in the Dattaka 
Ohandrika snd Datiaka Mimansa, and 
takes by inheritance from his adoptive 
mother’s relations. In Radha Prasad 
Mullick v. Ranee Mani -Dassee (13) 
it wastheld as settled law that an 
adopted son holds precieely the eame 


position as a’son born, as regards inherit. | 


ance from the adoptive mother’s relations, 
and the status of an adopted son, unless 
modified by express texts, is similar to that 
of ason born, a8 regards the performance 
of periodicial obsequial ceremonies and in- 


heritance. 

In Dattatraya Bhimrao v. Gangabai (14) 
it wes held that an adopted son takes the 
place of 8 natural born son completely 
and is competent to inherit the prop- 
erty of his adoptive mother’s ancas- 
vie though the adoptive mother may 
have died before the adoption, the adopted 
gon ‘becomes the son of that mother 80 as 
to inherit as such to the relation in her 
father's family. It was held in; Sunda- 


` (11) 3 Ind. Cas. 745; 33 B. 404; 11 Bom; L,R, 
(ip 10 I. A. 138; 10 O. 232; 13 O. L. R. 379;4 Bar, 458; 


| Jur. 553 (P. O.). 
7g) 38 0 Mat 304. J 502; 10 O.W: N. 695, 
- 14) 77 Ind. Gas. 17; 46 B. 541; 24 Bom, L, R. 69; 
A.I R.1922 Bom. 32l ~- > 
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ramma v, Venkatisuba Ayyar (15) that there 
is no authority for the view that in order 
to become an adoptive mother she should 
have actively participated in the adoption 
by actually receiving the boy in adop- 
tion, In the present case the plaintiff took 
the boy in adoption in dwyamushyayana 
form andentered into an agreement with 
the natural father that the boy adopted 
was to be the son of both, It would, there- 
fore, follow that the adoptive mother of 
an adopted son cccapies the position of 
& mother. This position is supported by 
the text of Nanda Pandita in Dattaka 
Mimansa e, 1, pl. 22 (Stokes’ Hindu Law, 
page 536) :— E - 

“in consequence of the superiority of the husband 
by his mere act of adoption, the filiation of the 
adopted, as son of the wife, is complete in the same 
manner as her property in any other thing accept- 
ed by the husband.” 

Tae Dattaka Mimanaz, s.6 pl. 50, (Stokes’ 
Hindu Law, page 612) lays down 
as follows :— 

“The forefathers of the adoptive mother only are 
also the maternal grandsires of sons given, and the 
rest : for, the rule regarding the paternal, is equally 
applicable to the maternal grandsires.” 

In the case of asimple adopted son the 
exclusive filial relation to the adoptive pa- 
rents and severance from thenstural fa- 
mily results from the very act of the gift 
of the boy in adoption. The question is 
discussed in Bai Kesarba v. Shirsangji (16) 
and: Laxmipatirao v. Venkatesh (7), The 
filial relation of the adoptive father in the 
case of dwyamushyayana adopted son is 
recognised by the Dattaka Ohandrika, 
e. 2 pl. 34 and 36. By reason of; the 
dwyamushyayana adoption the sèn is given 
in another family and the filialrelation to 
the adoptive parénts is created, but the 
Ownership of the natural family is not èx- 
tinguished by virtue of the agreement bet- 
ween the parties that he shall be the gon 
of both, and the common relation to both 
fathers is established and continued. In 
this connection I may refer to Dattaka 
Ohandrika, 6.2,pl. 41 and 42, (Stokes’ 
Hindu Law, pages 646 and 647), where the 
objection that the gift of ason'in dwya- 
mushyayana form extinguishes the right of: 
the property of the natural father is answer- 
ed by the Dattaka Ohandrika by theana- 
logy of a gift by a personin water e g, 
river which is made common or dedicated 
to the public on the, ground thet though 
the relinquishment extinguishes the pecu. 

(45) 97 Ind. Oas. 145;°49°M. 941; (1926) M: W. N. 
778; 51 M. L. J. 545; A. I. R. 1926 Mad: 1203.’ ` 

(16) 142 Ind. Cas. 253; 34 Bom. L. R. 1332; A.I R. 
1 Bom. 654; 56 B. 619; Ind. Rul. (1932) - Bom, 
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liar property of the giver, the right of the 
giver is not theraby excluded and there- 
fore the common relation to both fathers 
of such a given con is established. It would, 
therefore, follow that though the gift of the 
adoptive sonin the dwamushyayana form 
creates filial relation in the adoptive family 
and the adoptive mother gets all the rights 
of a mother, the rights of the natural 
mother are retained and are not extin- 
guished. 

On behalf ofthe natural mother reference 
is made to Dattaka Ohandrike, e. 3, 
pl. 14 and 16 (Stokes’ Hindu Law, 
pages 649 and 650 and also translated in 
the judgment of the lower Court), and to 
Vyavahara Mayukha, Ohap. IV, 6.5 pl. 


27 (Stokes’ Hindu Law, page 67), It ap- ` 


pears that where both the natural and the 
adoptive fathers are dead, the pinda (obla- 
tion) is to be offered first to the natural 
father and then tothe adoptive father, and 
also when the Shraddha is performed, the 
maternal grandfathers, that ie, the fathers 
of the natural mother are first designated 
and then those of the adcptive mother, and 
that after the fourth generation ib is op- 
tional to invoke the adopter ornot, The 
invocation of the maternal sires whether 
of the natural mother or of the edoptive 
mother is at .the same time though the 
sires of the natural mother are to be call- 
ed first. But these texte, in my opinion, 
offer slender ground for exclusion of the 
adoptive mother, for the sires of the adop- 
tive mother are to bə calledand invoked 
at the same time as the invocation of the 
sires of the natural mother. If the invo- 
cation of the sires of the natural mother 
had been exclusively ordained, the matter 
would have stocd on a different ground. The 
theory of adoption makes the adopted son 
by legal fiction the son- of.‘his adoptive 
father as a natural born son. The family, 


therefore, of the adoptivé father in the case ` 


of a simple adopted son‘is ths only fami- 
ly that can inherit to the adopted son. 
But in the case of a dwyamushyayana 
adopted soa by reason of the stipulation bet- 
ween the natural father or mother and the 
adoptive “father or mother that the 
adopted son shall be the son of both, the 
family of the natural father retains the right 
to inherit to the adopted son. As the dwya- 
mushyayana adopted son is the son of two 
fathere, he is eyually the son of two moth- 
erg, and in my view on the death of the 
dwyamushyayana adopted son both the 
mothers will succeed to the properiy of 
the dwyamushyayana adopted son. 


`~ 
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The simple adopted sòn is not compe: 
tent to marry within the prohibited deg- 
rees either in the natural family or in the’ 
adoptive family. The sapinda relationship, 
therefore, is recognisedin both the fami. 
lies for the purpose of prohibition of mar- 
riage. But in the case of a dwyamushyayana 
adopted son, the sapinda relationship is 
recognised in the natural family also for 
the purposes of inheritance on account of the 
stipulation that the son adopted shall be thé 
son of both the giver and the receiver. L 
think, therefore, that the natural mother is 
not excluded from inheritance. She retains 
the right of inheritance to the dwyamu- 
shyayana adopted son, The adoptive 
mother has acquired the right to succeed: 
as mother by virtue of the adoption, 


It is contended on bebalf of the adoptive 
mother that she should be preferred to the 
natural mother on the ground that the pro- 
perty in suit belongs to the adoptive family, 
and itis contended that the property be? 
longing to the adoptive family should not 
go out into another family by inheritance; 
and reliance is placed on Sarkar’s Hindu. 
Law of Adoption, second edition, page 383; 
where it ia observed by way of addenda ag 
follows— l 7. 

“The natural mother of the son adopted in the 
dwyamushyayana form can be his heir, But a difficult 
question arises when such a son dies, after inheriting. 

roperty from both adoptive and natural fathers, | 
eaving behind him his adoptiveand natural mothers. 
Tt is reasonable that both thé mothers should inherit 
the respective shares of the property inherited by: 
the son from their respective husbands.” i 


In Behari Laly. Shib: Lal (3) it was held: 
that a natural mother of a Hindu adopted, 
into another branch of his family by the 
nitya dwyamushyayana form: of adoption’ 
does not, on account of such adoption, losé 
her right of succession to her son in the’ 
absence of nearer heirs. In that case the 
property belonging to the adoptive family’ 
was held to-pesito the natural mother in’ 
preferenca to a bandhu, that is, the adoptive 
father’s sister's son, Reference was made: 
there tothe Dattaka Chandrika, s. ?, pl. 19, 
where itis laid down that in the case of. 
a simple adopted son the extinction of the 
filial relation resulted from the gift alone,but’ 
in the case of the dwyamushyayana form of’ 
adoption the gift is a qualified gift, and the 
dwyamushyayana adopted son does not. 
cease to have filial relations with his- 
natural parents. It would, therefore, 
follow thatthe natural mother retains her’ 
right of inheritance to the dwyamushyayana ` 
adopted son, The argument that the’ 
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adoptive mother is entitled to preference 
on the ground that the property belongs 
to the adoptive family, and if the right 
of the natural mother is recognised, the 
property would go into another family, 
is not valid, because if succession devolves 
on a daughter or a sister the property ne- 
cessarily goes into another family accord- 
ing to the law prevalent in the Bombay 
Presidency, as she takes an absolute estate 
and would transmit the property to her heirs 
in another family. I think, therefore that 
there isno valid ground for preference in 
favour.either of the adoptive mother orthe 
natural mother in the case of a dwyamu- 
shyayana adopted son, and they would, 
therefore, inherit to the dwyamushyayana 
adopted son equally as co-heiresses, This 
view seems to be consistent with the opi- 
nion of Mayne in his Hindu Law, Yth 
Edition, para, 167-A, page 231, where it is 
observed in connection with Behari Lal's 


case (3), as follows:— 

“It was held by the Allahabad High Court that 
by virtue of the special agreement the relationship of 
the natural mother was unaffected by the adoption, 
and therefore her right of succession, if she had 
died leaving property it follows that Raghunandan 
might have been her heir. If the adoptive mother 
Had survived him apparently both mothers would 
have been co-heiresses.” 


Simultaneous or joint inheritance is not 
unknown to Hindu Law, e. ga, in the case 
of widows, daughters, sons born from 
different daughters or reversione:s stand- 
ing in the same degree of relationship or 
bandhus between whom. no ground for pre- 
ference can be disêovered. - : 

I think, therefore, that the view cf the 
lower Court that the plaintiff and defend- 
ant No. 5 succeed to the property jointly 
is correct, and both the appeals must, 
therefore, be dismissed with costs. 

Murphy, J.—The question we have to 
decide is that of the inheritance to an adopt- 
ed boy whose effiliation was in a rare though 
still practised form known as dwyamush- 
yayana. The special character of this 
form of adoption, of which there were once 
two varieties, is that by an agreement come 
to between the natural parents and the 
adopting parents to be, the boy remains a 
son in both his natural and his adoptive 
family, with similar rights, and elmost 
though not exactly similar religious obliga- 
tions, in each of his two families, 

The special form of adoption is here 
admitted,the distinction made in the case 
of its two possible varieties does not 
affect the question, and the fact that the 
adoption was by a widow to her husband 
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also here makes no matter. We hava had 
the advantage of a very careful and elabo- 
rate argument on each side of the question 
and the specific texts and rulings relied on 


„have been set out in detail in my learned 


brother's critical examination of them in 
his judgment. The net result is, I think, 
to show that there is no text affording a 
solution to our specific question and no 
precedent which has dealt with it. In this 
state of the authorities the arguments have 
necessarily all been analogical ones and 
beset with the weakness of that form of 
logical exposition, that is the fact that 
they are based on inevflicient or non-crucial 
points of similarity or difference and afford 
no ground fora firm opinion either way. 
It ie, thereforo, necessary, I think, to 
revert to first principles. On the facts, had 
this adoption been in the ‘kerala’ or ordinary 
form the adopting mother would have been 
the next heir to her son—for an adoption 
confers all the rights of a sonon the 
stranger boy adopted, and invites all the 
consequential rights of inheritance to him, 
The intention of the special form of adop. 
tion here carried out is to acquire. all these 
rights for the boy adopted, while at the came 
time allowing him to retain all he.had in 
his natural family. The logical conclusion 
would be that the acquisition in the 
adopting family, and the consequential 
rights of others on the adoption, including 
that of inheritance to him, would devolve 
separately in each family—as.in faét they 
must according to the course. of events in 
each family, and consequently that on the 
facts here the adopting mother would be 
the preferential hei; but this purely 
logical conclusion would not, 1 think, be 
in accordance with the doctrines of Hindu 
Law in connection with adoption. The 
fundamental dcctrine is that an adoption 
creates a scn, who, though he may bea 
stranger ia blocd, acquires by the ceremony 
not only the rights of an heir in the adopt- 
ing family, but a religious or sacramental 
character, which endows him also with the 
spiritual qualities of areal son, so that he 
can perform and as efficaciously, all the 
religious duties of a born son after his 
father’s death. This being so, I think that 
in, the specialcase we have todo with, the 
adopted son must be taken tohave had, on 
his deatb, two mothers for it is impossible 
in this view to differentiate between the 
real and the adopting one, and in that case 
I think both surviving mothers are equally 
the heirs, . ae ee 
I agres with the conclusion come to on 
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somewhat different grounds by my learned 
brother, and think the decree challenged 
should be confirmed and the appeals against 
it dismissed with coste. 


N./A, Appeal dismissed, 


CALCUTTA HIGH COURT. 
Oriminsl Appeal No. 779 of 1431. 

: March 16, 1932. 
Panokeipas AND M. O. Guossz, JJ. 
BALDEO BIN—AcogsEp—AP?PELLANT 
7 versus E 
EMPEROR—Oppostre PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 297, 
842—Evidence Act (I of 1872); s. 24—Confession— 
Caused by inducement, threat or tromise—Admis- 
sibility of, to bedetermined by Judge and not Jury 
—Statement of accused under s. 842, Criminal Pro- 
cedure Code—Omission of Judge to put it specifical- 
ly—Charge, if rendered defective—Criminal trial— 
Evidence—Irregularity of search—Admissibility of 
property found. 

‘In a ‘trial by Jury itisfor the Judge to decide 
for himself whether prima facie the confession of 
the accused appeared to have been induced by 
threat or promise and for that reason to be inadmis- 
sible. If he comes to the conclusion that it is in- 
admissible he must exclude itfrom the considera- 
tion of the Jury. If, however, he considered the evi- 
dence admissible it . would still be his duty to point 
out to the Jury that the fact that he considered 
the evidence as admissible did not necessarily mean 
that it was true and it was forthe Jury to make 
up their mind whether they should accept the con- 
fession and in doing so they should naturally be 
guided to alarge extent by their opinion on the 
question whether the confession was voluntary or the 
reverse. 

When a search is conducted irregularly it will 
merely go to the weight which the Jury will attach 
to the finding of the property but will not make it 
inadmissible in evidence, 

Where the statement of the accused only amount- 
ed to an assertion of his innocence and an explana- 
tion of how the accused had made a retracted con- 
fession, and the Judge omitted to put this state- 
ment to the Jury but it appeared from the language 
used by the Jury that the Jury must have throughout 
appreciated what the defence was and the reasons 
for which the Jury was to disregard the confes- 
sion: 

Held, that no harm was done by the omission of 
the Judge to deal specifically with the statement 


of the accused. 
Nath Ghose, for the 


Mr. Dhirendra 
Appellant. 

Messrs Khundkar and Monindra Nath 
Mukheji, for the Crown. 

Panckridgea, J.-—The appellantin this 
case has been convicted of the offence of 
dacoity and having had a previous convic- 
tion he has been sentenced to rigorous 
imprisonment fora period of seven years. 
He was tried together with aco accused. 
The Jury found the appellant guilty. by 
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a majority of 3 to 2 and unanimously found 
the other accused not guilty, 

Various points have been taken on be- 
half of the appellant. It is first of all 
atated that the learned Judge was in error 
in failing to draw the attention of the Jury 
to certain portions of the evidence which 
tended to show that the number of persons 
present at the occurrence was less than 
what the Penal Code requires to constitute 
After perusing the 
evidence we have come to the conclusion 
tha: there is no justification for this argu- 
ment. Nearly all the witnesses placed the 
number of the dacoits at some figure be- 
tween 8 and 12, It is true that a female 
witness stated that she could not tell by 
guess how many were there. But even 
if she had spoken the truth it was hardly 
poseible that there were less than five, 
Wedo not think that this point was im- 
properly dealt with by the learned 
Judge, 

Then it is said that the learned Judge 
failed to draw the attention of the Jury, 
tothe weakness of the procecution case as 
regards identification, The appellant was 
identified by two witnesses who professed 
to have recognized at the dacoity. The 
Deputy Magistrate who superintended the, 
test identification was called as a witneca 
and he ceecribed the precedure which was 
followed at the identification parade, We 
consider that the learned Judge summariz« 
ed the evidence as to the identification 
parade in a eatisfactory manner and left 
to the Jury to éay ¿whether they felt 
justified in giving any weight to this sort 
of evidence as to identification. Another 
part of the prosccution case consisted of a 
confession made by the appellant tothe 
Deputy Magistrate and subsequently reo 
tracted. It was the caseof the appellant 
that tbis confegsion was untrue and was 
induced by threat ard persuasion on the. 
part of the Police. The learned Judge in 
discussing the confession drew the atten- 
tion of the Jury to the provisions of s, 24, 
Evidence Act, and observed that the ap- 


pellant’s confession would be irrelevant: 
“If you believe that it was caused by inducement, 
threat or promise by the Police asstated by Baldeo 
Bin, itis for you -to consider whether or not the 
confession was caused by such inducement, threat or 
promise.” 


Strictly speaking, the learned Judge did 
not state the law accurately onthe point. 
It was forthe learned Judge to decide for 
himself whether prima facie the confessicn 
appeared to him to have been induced by 
threat or promise and for that reason to be 

` 
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inadmiesible. Ifhe comes to the conclusion 
that it is inadmissible he must excludeit 
from the consideration of the Jury. The 
learned Judge appears to have thought 
that it wes the province of the Jury to 
decide this question of- admissibility of 
evidence. In that he was wrong. But 
even ifhe had stated the law accurately 
on this point it would have still been his 
duty to pointout tothe Jury that the fact 
that he considered the evidence as admissi- 
ble did not necesearily mean that it was 
true and it wasfor the Jury tomake up 
their mind whether they should accept the 
“ eonfession and in doing so they should 
naturally be guided to alarge extent by 
their opinion on the question whether the 
confeseion was voluntary or the reverse. 


In the circumstances of the particular case: 


there were no materials on which the learn- 
ed Judge would have been justified in ex: 
cluding the confession and: so we do not 


think that even if he middirected the Jury 


with regard to the confession it has occasion- 
ed a failure of justice. 

“A complaint is made that the statement 
of the accused under s. 842, Oriminal Prc- 
cedure Code, was not put to the Jury. 
When we examine this statement under 
6. 342, we find that it only amounts to an 
assertion of innocence and an explanation 
of how the appellant had made the retract- 
ed confeseion. Having regard tothe lan- 
guage used by ‘the learned Judge the 
Jury must have: throughout appreciated 
perfectly well what the appellant’s defence 
was and the reascné for which he maintain- 
ed that the Jury should disregard the con- 
fession made by Lim. We do not think 
that any harm hss been done by the 


omission cf the letrned Judge to deal. 
specifically with the statement of the accus-- 


ed in the Sessions Oourt. 

- Finally, it is eaid thet the esearch in 
which it is alleged that certain booty of the 
dacoity was discovered was irregularly 
conducted. The learned Judge called the 
attention of the Jury to the suspicious 
circumstances connected with the search. 
But even if it was irregularly conducted 
that would merely go to.thé weight which 


the Jury would attach to the finding of- 


the property in question and. would not 


make euch property inadmissible in evi 


dence. We think that the Jury were adequa- 
tely warned with regard to this. The learned 
Judge seems to. have had inisgivings as to 
the guilt of the appellant. But he did not 
think it justified to refer the case under 


p 307; Oriminal Procedure Oode, Although- 
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the charge of the learned Judge is not 
very satisfactory we do not think that there 
is such a serious error ia it as would 
justify our disturbing the appellant's còn- 
viction. Having regard to thé previous 
record of the appellant the sentence impos- 
ed upon him by the learned Judge is not 
too severe, The appeal is dismissed. 

M. C. Ghose, ¢.—I egree. | 

n./A. Appealdismiesed, 


- LAHORE BIGH GOURT. 
Letters Patent Appeal No. 136 of 1927, 
February 20, 19:3. | ‘ 
Erani Lat, O. J., AND Bro. DWway, J, . 
Firm GUJAR MAL-KUNDAN LAL— 
DsFENDANTS—APPELLANTS. . 
vETsUs | 
_ Finu NANAK OHAND-KALU MAL 
FLAINTIFF3 AND OTBERS—DEFENDENTZ— 
. RESPONDENTS, . ; 
Civil Procedure Code (Act V of 1908), O. XLVII, 
r. 1—Misapprehension asto nature of ‘jurisdiction; 
whether sufficient ground for review. 4 
Where a single Judge of the High Court dismiss-- 
ed an application for revision but granted a review: 
of his judgment onthe ground that both the 
Pleaders and the Judge himself were under a mis- 
apprehension as to the nature of the jurisdiction he 
was entertaining and that there was, thérefore, aw 
error. on the face of the record: ae 
Held, that the order of review was 


not illegal: 
Chhajju Ram v, Neki (1) and Murari Lal 


v. Bala- 


Letters Patent Appeal against 8 judgment 
of Mr. Justice Jai Lal; dated the Yth June,, 
19:7, passed in Oivil Appeal No. g01v of 
19:6, reversing that cf the Senior Sabordiz: 
nate Judge, Ambala, dated the 18th 
August, 1925, snd that.cf the Subordinate’ 
Judge, Third Olats, Ambala, dated the 26th, 
May, 1925. : 

Mr Mehr Chand Mahajan, for the Appél:- 
lente. .. 

Messrs. Jagan Nath Aggarwal and Asa. 
Ram Aggarwal, for the Respondents. 


Shadi Lal, ©. J.--The plaintiffz, who’ 
were dissatisfied with an order for rateable: 
distribution under s, 73, Oivi] Proceduré - 
Code, brought the action, which has given, 
rise to this appesl, to compel, a refund- 
of the dssets which according to them 
had been improperly distributed, Their- 
suit was dismissed by the Subordinate 
Judge of the Third Olass, Against the decree” 
dismiesing the suit, they preferred an 
appeal to the Senior Subordinate Judge, 
who Goncurred with the court of first. 
instance. and dismissed tho appeal. There: - 
upon, they preferred aa spplication: før- 
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revision to the High Court which was 
rejected by Jai Lal, J, who, while holding 
that the judgment sought to be revised 
was wrong in law, dismissed the applica- 
tion on the ground that an error of law 
did not amount to a material irregularity 
as contemplated by the law of revision. 

The plaintiffs then realised that the suit 
that wes instituted by them was nots small 
cause suit, but an unclassed suit, vide 
Art, 26 ofthe Provincial Small Cause 
Oourts Act; and that e second appeal lay 
to the High Court. They accordingly 
made an application to the learned Judge 
for a review of his judgment rejecting the 
application for revision, and asking him 
to treat the latter application as a msmo- 
randum of second appeal. The learned 
Judge granted the review on the ground 
that there was a tistakeor error apparent 
on the face of the record, and, after 
setting aside his order rejecting the appli- 
cation for revision he heard the case as 
asecond appeal and granted a decrea to 
the plaintiffs, 


The defendants have preferred the 
present appeal under clause X of the 
Letters Patent, and it is urged before us 
that the Single Judge had no jurisdic- 
tion to grant the application for review. 
The learned Oounsel for the appellants 
places his reliunco upon the judgment in 
Chhajju Ram v, Neki (1) which lays 
down the rule that “any other sufficient 
reason”, which under O. XLVII, r, l 
constitutes a valid ground for granting 
a review, means & reason sufficient on 
grounds atleast analogous to those specifi- 
ed immediately previously, and contends 
that in the present cass the grounds for 
review did not satisfy that condition, But 
as pointed out above, the learned Judge 
granted the revisw, not on the ground 
of any other sufficient reason, but on that 
of mistake or error apparent on the face 
of the record. As explained by him, 
when he male ths order rejeciiag tas ap- 
plication for revision, 
‘tha Pleaders on both sides and myself were under 
a misapprehension as to the nature of the jurisdic- 
tion that L was exercising, otherwise I would have 
granted the relief prayed for, In fact I had no 
jurisdiction to entertain the application for revi- 
glon,. . 

Hs followed the judgment in Murari 


(1) 72 Ind, Oas. 566; 3 Lah. 127; 30 M. L.T. 295; 
26 0. W. N. 697; 41 P.L. R. (P. O.) 1922; 3 P. L. 
T. 435; A.L R.1922 P. O. 112; 16 L. W. 37; 17 P. 
W. R. 1922; 43 M. L. J. 532; 24 Bom, L. R. 1238; 4 


U. P. L. R, (P, 0.) 99; 390. L.'J. 459; 49 IA. 144 


Ao) aa: 
142—81 & 82 


_BUBA SINGH V: BELA BINGE. 


641 - 

Lal v, Balavanth Dikshit (2), in which the 
application for review was granted on the 
ground of error of law apparent on the face of. 
tae record. After hearing arguments on both 
sides, | am not prepared to dissent from tha 
conclusion of the learned Judge and to 
hold that he was not justified in granting 
the review. 

The learned Counsel for the appellant 
also contends that, as the suif was an 
uncleesed one, and its value for purposes’ 
of jurisdiction was Rs, 332, the Senior’. 
Subordinate Judge had no jarisdiction to 
hear the appeal from the decree of the 
court of first instance. This contention 
is well-founded and the learned Counsel 
for the respondents frankly admits that 
the judgment of the Senior Subordinate 
Judge was coram non judice, 

I would’ accordingly accept the appeal 
and setting aside the judgment of the 
Single Judge as well as that of the Senior 
Subordinate Judge, direct the latter to 
return, on or before the 28th February, 
1933, the memorandum of appeal to the 
plaintifis for presentation to the proper 
court. The parties are directed to bear 
their own coste in this court, 

Broadway, J.—I concur. 

A. Order accordingly. 

(2) 76 Ind. Oas. 342; 46 M. 955; 45 M. L.J. 309; 


18 L.W. 363; (1923) M. W. N.76; A. L R. 192 
Mad. 98. : a 


LAHORE HIGH COURT, 
Second Oivil Appeal No.-748 of 1932. 
January l0, 1933. 
Oorniz, J. 
SUBA SINGH AND ANOTHER 
i PLAINTIFF3—APPBLLANTS 
versus 
BELA SINGH AND OTHARES —Daranpanta 
—~R#sPONDENTS, 

Punjab Court Fees Amendment Act (VII of 1922), Sch: 
II, Art. 22—Punjab Alienation of Land Act XIII of 
1900--Court Fees Act (VII of 1870), s. 17—Mortgage 
with possession—Subsequent bond creating charge—Suit 
by reversioner challenging both transactions —Court-fee 
—'Alienation, —‘Distinct subjects’, ; 

After the execution of a mortgage with possession 
for Rs. 3,509 the mortgagor executed another deed 
charging the same land with a further sum of 
Rs. 232 and agreeing that the land should be redeem- 
ed only on payment of both the „mounts. ‘I'he 
second deed in no way altered the conditions of the 
first mortgage-deed. Possession of the land had 
already passed tothe mortgagee and the only effect 
of the second deed was to incréase the amount of the 
money secured on the mortgage: 

Heid, that the second deed did not amount to an alie- 
nation within the meaning of the Punjab Alienation 
of Land Act and a stamp of Rs, 20 was sufficient, for 


642 


suit for declaration by reversioner that the trans- 
actions were not binding on them. Remal Das v. 
Jannat (1) and Sher Singh v. Daya Ram (2), referred 
to. [p. 642, col. 2; p. 643. col. 1.] 

Held, further, that the suit did not fall within s.17 
of the Court Fees Act. Waziri Begam v. Shoshi 
Bhusan Ray (3) and Dainachilaya Pillai v. Ponnathal 
(4), distinguished. [p. 643, col. 1.] 

Second Oivil Appeal from the decree of 
the District Judge, Amritsar, dated the 
18th January, 1932, reversing that of 
the Subordinate Judge, Fist Olass, 
Amritsar, dated the 25th June 1930. 

Mr. Fagir Chand, forthe Appellants, 

Mr. Gobind Ram Khanna, for the Res- 
pondents. 


Judgment.—Buta Singh on the 30th 
June 1932, executed a deed mortgaging 
Gertain land with possession for Rs. 3500 
to Bela Singh. On the 24th April, 1928, 
he executed another deed charging the 
same land with a further sum of Rs, 232, 
In this deed it is stipulated that this sum 
was to be added to the original mortgage 
money of Re. 3,5(0, and the land should 
only ke redeemed on payment of both 
amounts at the date fixed in the first deed. 
Bela Singh subcquently sold the mortgagee 
rights to Ohet Singb. On the ltth June 
1929 Buta Singh's cons sued for the veuel 
declaration that the alienation should not 
affect their reversionary rights as it wae 
without consideration and necessity. On 
the 25th June 1930 the trial Court decreed 
the suit and Bela Singh appealed. 

The original plaint was stamped with a 
court-fee stamp of Re. 20 and the same 
amount was affixed to the memorandum of 
appeal. {n the course of audit the stamp 
auditor raised an objection to the effect 
that the suit challenged two alienations 
of mortgage under the Punjab Oustomary 
Law and therefore should have been 
stamped with two stamps of Rs. 20, one 
for each alienation impeached, under 
Art. 22 of the Second Schedule of the 
Oourt Fees Act as amended by Punjab 
Act VII of 1922, On the 10th December 1431 
the learned District Judge noted that this 
objection had been preferred in audit and 
ordered the plaintifis-respondents and the 
appellent to make good the deficiency of 
Re: 20 each and adjourned the appeal. 
On the 18th January 1932 the learned 
Judge noted thatthe appellant had made 
good the deficiency but the plaintifis- 
respondents had not done so and asked 
for further time. As they had already had 
a month todo this he adjourned the case 
to the afternoon and finally as the plaint- 
ifie-respondedts had not made up the 
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deficiency and said that they were unable 
to raise the money he refused any further 
adjournment and accepted the appeal and 
rejested the plaintiffs’ suit under 0. VII, 
r. 1l (e) of the Oivil Procedure Code. 


Against this order the plaintiffs have 
preferred a second appeal through Mr. 
Faqir Ohand. Mr. Faqir Ohand has argued 
that the second deed does not “čonstitute a 
second alienation but merelý:- creates a 
further charge on the land already 
alienated. In support of this contention 
he has referred to Remal Das v. Jannat 
(1). That was a case in which the ques- 
tion of the effect of the Punjab Alienation 
of Land Act was considered. The mortgage 
had been effected prior to the date on 
which the Act came into force and the 
further advance had been made after that 


date on the old security. It was 
held that the further advance was 
nota new mortgage, provided that no 
changes had been made in the 


terms of the original transaction. This 
question was considered at length in a 
Fall Bench decision of this court reported 
as Sher Singh v. Daya Ram (2). The 
decision in Remal Das v. Jannat (1) was 
approved and after full discussion and a 
consideration of the definition of mortgage 
as given in s, 58 of the Transfer of 
Property Act it was held that such a 
transaction did not amount to a fresh 
alienation of an interest in the land and 
consequently the provisions of the Punjab 
Alienation of Land Act were not attracted. 
In the present case it is clear that the 
second deed in no way altered the 
conditions of the first mortgage deed. 
Posseezion of the land had already passed 
to the mortgagee and the only effect of the 
second deed was to increese the amount 
of the money secured on the mortgage. 
Therefore the principles enunciated in the 
two decisions cited above obviously apply 
and the second deed cannot be held to 
constitute a second slienation. Article 22 
of Sch. 2 which was inserted by Punjab 
Act VII of 1922 provides that a plaint or 
& memorandum of appeal in a suit by a 
reversioner under the Punjab Oustomary 
Law for a declaration in respect of an 
alienation of ancestral land shall be 
stamped with a stamp of Rs. 20. In the 
present casein view of the above rulings 
it must be held that there was only one 


M 62 Ind. Oss. 789; 2 Lah. 202, 
(2) 139 Ind. Oas. 49; 13 Lah, 660; Ind. Rul. (1932) 
Lak, 544; A, 1, R, 1932 Lah, 465; 33 P, Lr, R, 847, 
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alienation and thereforé the stamp of Rs. 20 
affixed was sufficient. 

Mr. Gobind Ram Khanna for the 
respondents raised a preliminary objection 
to the effect that the present appeal was 
insufficiently stamped as this too only bore 
a stamp of Rs. 20. In view of my decision 
on the amount of stamp duty to be levied 
on the original plaint and the appeal it 
is obvious that this objection has no force 
and I therefore overrule it. 

Mr. Khanna further argued that in any 
event a stamp of Re, 20 was insufficient 
as there were in reality two causes of 
action each of which was chargeable with 
stamp duty under s. :7 of the Oourt Fees 
Act, In support of this argument he cited 
Waziri Begam v. Shoshi Bhusan Ray, 
57 Ind. Oas. 685 (3) and Dainachilaya 
Pillai v. Ponnathal (4), In the Madras 
case the report 1s very brief and it is 
impossible to say whether the alienations 
then contested were made to one and the 
same alienee in respect of the same prop- 
erty. In Waziri; Begam v. Shoshi Bhusan 
Ray, 57 Ind, Uas. 635 (3) tne mortgagee was 
suing on two bonds and that wil] be 
clearly a case in which there were two 
separate causes of action, In s. 17 of the 

Vourt Fees Act the actual word used is 
subject but that has been generally 
interpreted as meaning ‘cause of action’, 
In the present case it is obvious that the 
subject of the suit is the alienation 
of the ancestral property and in view of 
the decisions of this court cited 
above it must be held that there was 
only .one alienation and not two. The 
original plaint and the memorandum of 
appeal were, therefore, correctly stamped, 
and the objection preferred by the stamp 
auditor on which the learned District 
Judge acted was erroneous. 

Mr. Faqir Ohand also contended that in 
any case the learned District Judge 
instead of rejecting the plaint in toto 
should have dealt with the case on the 
merits as regards one of the deeds for 
which the stamp would have, been 
sufficient, That point is not free from 
difficulty but need not be discussed in 
view of the decision I have arrived at. 
I, therefore, accept the appeal and remand 
the case to the District Judge for decision 
on the merits. Stamp of this appeal will 
be refunded. Other costs will be costs in 
the case. 

A. Appeal accepted. 


(3) 57 Ind, Oas, 685; 1 P. L, T, 444. 
(4) 18 M, 459, 
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MADRAS HIGH COURT. | 
Appeal against Appellate Order No. 27 of 
192 


January 4, 1933. 
PAKENHAM WALSE, J. 
R, V. RANGA AYYAR—PETITIONER — 
APPELLANT 
versus 
SUNDARARAJA AYYANGAR AND OTAERS 
—DsFENDANTI—REIPINDENTS, 

Executing Ceurt—Powerto go behind .decree— 
Mortgage decree —Objection in execution that proper- 
ty was inalienable inam, competency of. 

When there isno want of jurisdiction apparent 
on the faceof the decree the party in execution 
cannot raise a disputed point of fact which if his 
contention is true would have deprived the court of 
its jurisdiction to pass a decree in that matter, for 
instance, whether the land for the sale of which a 
decree has been passed was service inam and not 
alienable. Rajah of Vizianagaram v. Dantivada 
Chellia (1), Anjaneyalu v. Sri Venugopala Rice 
Mills Lid (2) and Katwariv. Sita Ram Tiwari (3), 
distinguished. |p. 644, col. 2.] 

Appeal against toe Adpellsts Order of 
the District Court of Ramnad at Madura 
dated the 20th August, 1928, and made in 
Appeal No. 170 of 1928, preferred against 
the order dated the 14th March, 1928, and 
made in E. P. No. 527 of 1¥27 0. the 
file of the Oourt of the District Munsif, 
Srivillipautur, in O. S No. 274 of 1922 on 
the file of the Oourt of the Additional 
District Muneif, Srivilliputtur. 

Mr, A. Nagasmi Ayyar, for the Appellant. 

Mr. S. Narayana Ayyangar, for the Res- 
pondent. ' 

Judgment.—The appellant is the 
assigne» of a mortgage decree against, 
certain property passed on 20th September 
1924. The lst and 2nd defendants: filed 
written statements but they were subsequ- 
ently declared ex parte. The assignment 
to the appellant was recognised but when. 
he went to take out. execution the Zad 
defendant raised objections that the land 
in question was service inam and not 
alienable, The executing Oourt, the Dis- 
trict Muneif’s Oourt of Srivilliputtur, 
wrote a very short judgment as follows:— 

“The inam title deed, Ex. II, is proof positive that 
the inam in question is an enfranchised one. So items 
Nos, 2 to 5 are liable to be sold”. : 

Itis abundantly clear both from this 
judgment and from that of the lower 
Appella:e Oourt that the assigaes decree- 
holder contested as a question of fact that 
this was an enfranchised inam and on the 
facte the executing Uourt found in his 
favour. Inthe lower -Appellate Court the- 
learned District Judge held that the execut- 
ing court misconstrued the inam title deed 
when it construed it as an enfranchised: 
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inam. He clearly prets before himself the 
question he has to decide in para, 4°— 

“The first question to decide is whether the inam 
is an unenfranchised one and could not besold”. 

Then in para, 10 he says i ur: is argued 
that even assuming that the inamhad been 
unenfranchised the inam may have been 
thatof the Melwaram only and not of the 
land itself. The learned District Judge 

“concludes on the atrength of the inam 
register a3 regards this that the lands 
‘themselves were inam. 
* Before him avery serious objection was 
taken that it wasnot open to the execut- 
ing Oourt to go into this question at all or 
to question the decree as there was no 
.apparent want of jurisdiction on the face of 
it. This objection the learned District 
Judge overruled. But itseems to me to be 
‘absolutely sound. The cases relied upon 
‘by him and aleo for the respondent before 
me areclearly distinguichable, Rajah of 
Vizianagaram v, Dantirada Chelliah (1) 
was Cited. There it is stated:— 

Though the record prior to and inclusiv of the 
decree makes no allusion to the fact yetinthe sub- 
sequent proceedings the land is admitted to be 
service imam being the emoluments attached to the 
office of village carpenter which is among the 
offices comprised in the Madras Hereditary Village 
Offices Act III of 1895. 

1 need not go into the question here 
whether when there is such a decree which 
in ite form does not disclose any want of 
jurisdiction but when the property to be 
proceeded against ie admittedly inalienable 
the executing Oourt can go into the ques- 
tion and decide whether the court which 
passed the decree had no jurisdiction. 
Anjaneyaluy. Sri Venugopala Rice Miil 
Lid, (z) is also a case where there was 
no dispute about the fact that the pro- 
perty, sought to be sold by the court was 
the property whose alienation was forbid- 
den &8 opposed to public policy. In Katwari 
v. Sita Ram Tiwari (3; there was also 
no question thatthe land sought to be 
alienated wasland which could not be 
alienated under specific enactments on the 
ground of public policy. 

The question, therefore, in this case is 
very simple and it is whether when there 
is no want of jurisdiction apparent on the 
Jace ofthe decree the party in execu- 
tion can raise a disputed point of 
fact which if his contention ig 
true would have deprived the courtof its 
_ (1) 28 M. 84, 

(2) 70 Ind. Cas, 466; 45 M, 620; 15 L. W.513; 42 M. 
L.J. 477; 30 M. L. T. 255; (1922) M. W. N. 307; A. l. 
R. 1922 Mad. 197. 

(3) t3 Ind, Cas, 264; 43 A 547; 19 A. L, J. 473: 
3 U, P, L. R. (AJ) 99, ` 
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jurisdiction to pasa a decree in that matter. 
Lam quite clear that there is no authority 
quoted to this effect and the doctrine would 
obviously have most disastrous consequences 
for instance in a suit for rent in rioti lands 
in an estate tried by a Revenue Court with- 
out objection and where a decree passed 
therein becomes final it ig clearly not 
open in execution proceedings for the 
judgment debtor to urge that after all the 
lands are not rioit lands but Kamatom 
lands and thst, therefore, the trying Gourt 
had no jurisdiction, and it would be clearly 
most improper forthe executing Court to 
embark in execution on an investigation 
into a disputed matter of factof this sort. 
The point of fact in this case Was so far 
from having been admitted that the ex- 
ecuting Court came to one conclusion and 
found that the land was an enfranchised 
inam whereas the lower Appellate Court 
came tothe opposite conclusion, I con- 
sider that neither court had any jurisdic- 
tion to go jinto this disputed ` question 
of fact at all and as there was no 
want of jurisdiction apparent on the face 
of the decree they were bound to execute 
it. It isnot necessary, therefore, to discuss 
the other points raised by the appellant 
since Iconsider thatthe appeal must be 
allowed with costs here and in the court 
below. The order of the District Munsif 
will be restored. 


N, K/A. Appeal allowed, 


—— 


. LAHORE HIGH COURT. 

Miecellaneous Second Civil Appeal No. 

254 of 1932, 

Ostober 12, 1932. 
Jat Lat, J, 

RALI RAM—Jvvement-DEsion— 

APPELLANT 

versus 
Firm SANT RAM-GANPAT RAI~— 
DEOREE HOLDEK— REEPONDENT. 

Provincial Insolvency Act (V of 1920), s. 78 (2)— 
Judgment creditor sending proof debt—Annulment of 
adjudication before entry of debt in schedule— 
Exclusion of intervening period in computing limita- 
tion to execute decree. 

A decree for money ‘was granted against the ap- 
pellant on the 29th January, 1925, and an applica- 
tion to execute the same was made in June, 1924, 
but it was not prosecuted because the judgment- 
debtorhad been adjudicated an insolvent, The 
application for execution, however, remained pending 
and was dismissed on the 28th May, 1930 In the 
meantime the order of adjudication was annulled on 
the 13th May, 1927,and another application for exe- 
cution of the decree was made on the 16th October 
1928, It was found that all that was necessary 
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therefore, for the respondent to prove ‘his debt was 
done by him but it appears that the Official Receiver 
did not formally include the debt in the schedule of 
debts prepared by him: 

Held, that it must be held that the respondent 

ad proved his debt as that term is used in s. 78 (2) 
D by having done all that was necessary to prove 
ib and in the absenceof a decision refusing to 
admit his debt it must be assumed that the debt 
was proved and, therefore, the respondent was entitled 
to the exclusion ofthe period between the date of 
adjudication and its annulment,and the last ap- 
plication was not time-barred. 


Miscellaneous Second Civil Appeal fron 
the order of thel Additional District Judge, 
Jullundur, at Hoshiapur, dated the 23rd 
November, 1931, affirming that of the Sub- 
ordinate Judge, First Olass, Jullundur, 
dated the l4th April, 1931. 

Mr, Mehr Chand Sud for Mr, Shiv Charan 
Das, for the Appellant. 

Mr. Fakir Chand, for the Respondents. 


Judgment.—A decree for money was 
grantea against the appellant on the 9th 
January 1925 and an application to execute 
the same was made in June 1925, but it 
was not prosecuted because the judgment- 
debtor had been adjudicated an insolvent 
The application for execution, however, re~- 
mained pending and was dismissed onthe 
28th May 1930. In the meantime tho order 
of adjudication was annulled on the lsth 
May 1927 and another application for ex- 
ecution of the decree was made on the 
16th October, 1928. The question is whe- 
ther this application is within time. 

Counsel for the respondents contends 
that it is within time for two reasons, 


first, that under s. 78 (2) of the Proviccial - 


Insolvency Act the period between the order 
of adjudication and the annulment thereon 
should be excluded, and secondly, the ap- 
plication made in Jane 1925 being pend- 
ing on the 16th Ostober 1928, the latar 
application must be desmed to be a con- 
tinuation of the previous application. It 
may, however, be mentioned that the first 
application was pending in the court of 
another Subordinate Judge when the ap- 
plication of the 16th October 1928 was 
made. In fact both the applications were 
made tothe District Judge who treasfərr: 
ed the first to one Subordinate Judges and 
the second tothe other. Tae matter, in 
my opin o>, is nos material for the pur- 
pose of the disposal of this appəal. 

The respondeas is entitled to deduct the 
time between the date of the adjudication 
order and the annulment thereof if it can 
be shown that he provad his debt before 
the Official Receiver. The laarn:d District 
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Judge has found that he did so prove, 
hia debt. It appears that one Hans Raj 
acting on behalf of the respondent made: 
a statement before the Offisial Receiver 
witha view to prove the debt to the. 
respondent and produced a copy of the, 
decree. He, however, did not possess a 
power-of-attorney on behalf of his princi- 
pal, Subsequently a power-of-attorney 
was sent by the raspondent with a covering: 
letter and Hans Rsj was examined by the 
Official Receiver. All that was necessary 
therefore, forthe respondent to prove his. 
debt was done by him but it appears that- 
the Official Receiver did not formally in 
clude the debt in the schedule of debts, 
prepared by him. The respondent, in my. 
opinion, ought not tobe made to suffer 
for the irregularity of the Official Receiver. _ 
He proved his debt as that term is used 
ins 78 (2) by having done all fthat was 
necessary to prove it and in the absence 
of a decision refusing to admit his debt 
it must be assumed that the debt was prov- 
ed but that the Official Recsiver by inad- 
vertance omitted to mention the debt in the 
schedule. 

The conclusion of the District Judge, 
therefore, that the respondent was entitled 
to deduct the period specified above and 


therefore his application’ for execution 
was within time, is correct If the coo- 
tention of the appellant be allowed to 


prevail then it means that a creditor who 
has applied to prove his debt and has 
tendered proof in support of his claim is 
not entitled to the benefit of s. 78, if, be- 
fore the Iosolvency Court or the Official 
Receiver are able to pass final ordera on 
his application, the order of adjudication 
is annulled. Tnis may lead to miscarriage 
of justice in some cases which could not 
have been the object of the Legislature. 

I dismiss the appeal with costs. 

A. Appal dismissed, | 


LAHORE HIGH COURT 
Second Oivil Appeal No. 368 of 1932. ` 
Ncvyembar 25, 1832. i 
TAPP, J. ‘ 
Musammat PARMESHKI—Dasren sat — 
APPELLANT 
VETS LI 
RALUA—PLAINTIFE — RESPONDENT. | 
Punjab Tenancy Act (XVI of 1887), 8. 59 (c)—Ré. 
marriage of widow—Forfeiture of occupancy rights, 
Under s. 59 (e) of the Punjab Tenancy Act the 
rights of occupancy inherited by a widow will cease 
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on her re-marriage, even though 
collateral in existence. 


Second Oivil Appeal from the decree of 
the District Judge, Hoshiarpur, dated the 
14th December, 1931, reversing that of 
the Subordinate Judge, Fourth Class, Una, 
dated the 20th August, 1931, 

Mr. Fakir Chand, for the Appellant. 

Mr. Achhru Ram, for the Respondents. 

Judgment.—The respondent Ralla and 
Tulsi were joint tenants of an occupancy 
holding in equal shares and on the death 
of Tulsi his widow Musammat Parmeshri, 
the appellant before me, succeeded to his 
share. The suit out of which this second 
appeal arises was brought by Ralla along 
with the landlords for possession of the 
share of Tulsi on the ground that his 
widow Musammat Parmeshri had remarri- 
ed and thus forfeited her share. 

The suit of Ralla was dismissed on the 
ground that he had failed to prove that 
he was entitled to succeed by right of 
survivorship and that of the landlords that 
they had no right to possession in the 
presence of Ralla. Ralla and the land- 
lord appealed to the District Judge, but 
as regards the latter it was conceded 
that their suit had been rightly dismissed 
and consequently their appeal failed. In con- 
nection with the appeal of Ralla the 
learned District Judge held that, in viaw 
of Musammat Parmeshri having forfeited 
her share in the tenarey by her remarri- 
age, Ralla was entitled to succeed appa- 
rently on the ground of survivorship. 


It has been found as a matter of fact 
that Musammat Parmesbri has remaniied 
and it seemsfio me thatthe qusstion whe- 
ther she had incurred any forfeiture under 
Hindu Law or the Oustomary Law does not 
arise for the simple reason that under cl. 
(b) of e. 59 ofthe Tenancy Act, which is 
the law bearing on the point, the right of oc- 
cupancy on the death‘of a tenant and failure 
of male lineal desc:ndants in the male Jine 
of descent devolved cn his widow, if any, 
until she dies, remarries or abandons the 
land or is under the provisions of the Act 
ejected therefrom. It is true that el. (c) 
of the said section provices that failing 
such descendants and widow or if the de- 
ceased tenant left a widow, then when 
her interest terminates under cl.(b) the 
right devolves on his male collateral relativ: 
esin the male line of descent from the 
common ancestor of the deceased tenant 
and those relatives but I am unable to ac- 
cept the contention of Mr. Fakir Ohand 
the learned Oounsel for the appellant that 


there is no male 
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Ralla not being a male collateral relative 
of Tulsi the interest of Musmmat Par- 
meshri did not terminate onher remarri- 
age. If sucha view were to obtain then 
obviously the interest of a widow of a 
deceased tenant on whom the right of 
occupancy has devolved could only be 
terminated if a male collateral relative 
were in existence. Mr. Fakir Ohand con- 
ceded that he could not carry the matter 
any further and tacitly admitted that the 
proposition viewed from this standpoint 
would be absurd. 

Inthe circumstances it was not necessary 
tocail upon the respondent to reply and 
for the reasons stated I dismiss the appeal 
with costs, 


A. ~ Appeal dismissed, 


— 


MADRAS HIGH COURT. 
Appeal Against Order No, 54 of 1931 


and 
Second Civil Appeal No. 434 of 1932. 
November 2, 1932, 
. Krisanan Panpatat, J, 
OHITTOORI OHINNAMMI—Dzrenpant— 
APPELLANT 


: versus 
IMMANNI VENKAYAMMA AND cragrs— 
PLAINTIFF8s— RESPONDENTS, 
` Registration Act (XVI of 1908), ss. 82, 73—Pre- 
sentation by minor—Validity of registration—Pre- 
sentation under ss, 32 and 738—Difference—Powers-of- 
Attorney Act (VII of 1882), s. 5—Minor married 
woman—Power to appoint attorney. 

Fresh evidence in an appeal can only be taken if 
the Judge on an examination of the record dis- 
covers some lacuna which makes it necessary for 
him in the exercise of his duty to decidethe case 
to get some more evidence, It is not a right of the 
parties ; it can be exercised only by the Judge and 
that exercise is hedged in by the requirement that 
‘grounds’ must be stated, [p. 648, col. 1.] 

Presentation by a minor claiming under a docu- 
ment in her favour for the purpose of registration 
before a Sub-Registrar is perfectly valid. Rajah 
Keesara Venkatappayya v. Rajah Nayani Ven- 
kata Ranga Row (i) and N. A.P. K. Chetty Firm 
v. Ma On Shwe (2), relied on. [p, 648, col. 2] 

By virtue of the provisions of s. 5 of the Powers- 
of-Attorney Act, 1882, a married woman, even 
though a minor, can validy appoint an attorney to 
any acton her behalf and the presentation of an 
application by way of appeal to the Registrar by an 
attorney so appointed is not invalid. |p. 649,cols, 1 & 2.) 

Principles which apply to the first presentation 
of a document under s. 32 need not necessarily 
apply to the presentation of an application under 
8. 73 (1). [p. 648, col. 2.] s 

There is no question of presentation at all under 
s. 73. [p. 649, col, 1.] 

Second O:vil Appeal against an order 
and decree of the District Court of East 


Godaveri, in A. S, No. 205 of 1926 preferred 
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against the decree of the Court of the Sub- 
ordinate Judge of Rejamundry in Or- 
iginal Suit No. 22 of 1923, dated the 22nd 
August 1932, 

Mr. A. Lakshmayya, for the Appellant. 

Messrs. M. Appalacherit and K. Rama- 
murthi, for the Respondents. 

Judgment.—Both these appeals are 
from the same order and raise the same 
question, namely, the validity of the regis- 
tration of a document, Ex. I, dated the 17th 
of March 1931,purporting to bea relinquish- 
ment by the plaintiff and lst defendant, 
the two elder sisters, in favour of the 2nd 
defendant, the youngest sister, of a mort- 
gage right taken in the names of all the 
three, The question arose in a partition 
suit brought by the plaintiff against her 
two sisters of their father’s property. 
It is not relevant to this appeal to mention 
the other disputes in that suit. It is suff- 
cient to say that the appeal to the lower 
Appellate Uourt was brought by the plaint- 
iff concerning two points, the first relat- 
ing to the question whether she was en- 
titled to the benefit of a legacy given to 
her under her father's will which the 
defendants said had been redeemed by a 
subsequent gift. This was decidad by both 
the lower Courts against the plaintiff. The 
other point in dispute in appeal was about 
Ex. 1. The Oourt of firat instance held that 
the plaintiff and the lst defendant who had 
executed therelinquishment were bound by 
it and that the objections raised by the 
plaintiff on the grouad (1) that it was 
brought about by fraud and misrepresenta- 
tion aud (2) that its registration was invalid 
because tne presentation of the document 
pefore the Sub Registrar and of the appeal 
before the Rogistrar ware invalid accord- 
ing t> the Registration Act, are not wall 
founded 

In appeal the learned District Judga up- 
held the first Court’s finding as to fraud aad 
misrepresentation affecting Ex, 1 but difər- 
ed from the firat Oourtin its opinion about 
the validity of its registration. He held 
firat, though not without hesitation, that 
the presentation of the document by the 
2nd defendant (the present appellant) be- 
fore the Sub-Registrar might b> valid 
although she was a minor at the time, bat 
secondly, that the presentation of the appeal 
from the order refusing registration to the 
Registrar was invalid because it was made 
three days after the 2ad defendant had 
attained majority aad that the appeal was 
filed by her husband purporting to act, 83 
guardian when in fact his authority as 
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guardian had ceased. On this ground the 
learned Judge held the registration 
of Ex. linvalid and therefore the document 
itself inoperative and sent the case down to 
enable the plaintiff to get her proper share 
of the ‘mortgage right which still belonged 
to her. 

In these appeals the only question which 
has been argued is the last mentioned one 
relating to the validity of the registration 
of Ex. 1. 

On this point it is clear that the facts on 
which the lower Appellate Oourt held the 
registration invalid were quite different 
from those on which the first Court held it 
valid. In the first court and so far as 
appears from the records after the plaint- 
iff had filed her memorandum of appeal 
the validity of the registration was attacked 
on the basis that the appellant (the 2nd 
defendant) was throughout 8 minor and 
the case made was that a minor was incom- 
petent to present a document for registra- 
tion in her favour to the Sub-Registrar and 
as a minor has no power to appoint an 
attorney the husband acting as a holder of 
such power was incompetent to present the 
apppeal, From the judgment in appeal 
however it is clearthat the learned Judge 
adopted quite a distinct ground. He held 
that the 2nd defendant had attained 
majority on the 31st August 1:03 but as the 
appeal to the Registrar was filed on the 
3rd day of September 1923 she was on the 
latter datea major. Therefrom he conclud- 
ed that though if ehe had been a minor 
her husband as guardian might have validly 
presented the appeal, yet as she had ceased 
to be a minor, the guardianship also 
ceased with it and his authority to act on 
behalf of his wife and as for the power 
of attorney he held that his minor 
wife had no authority to executea power 
during her minority. Both grounds of 
representation thus having disappeared he 
held that the appeal was filed by an in- 
competent person. 

The learned Judge has fallen into more 
than one error in thus dealing with the 
point. The finding that the appellant 
(the 2nd defendant) had attained majority 
three days before the appeal was filed 
was a point not raised by any 
of the parties. It was not raised in the 
first Oourt and so far as appears it was 
not raised inthe lower Appellate Court. 
I have examined the grounds of appeal to 
the lower Oourt and do not find aay such 
ground taken init. The only ground taken 
in the appeal grounds is that the 2nd de 
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fendsnt’s husband filed the appesl not as 
guardian, in which case it would be saved 
on the footing that his wife was a minor, 
but as her agent. (Ground No, 13), To 
sustain this ground apparently the ap- 
pellant in the lower Court (the plaintiff) 
was allowed to produce a new document 
Ex. P. which showed that the 2nd defend- 
ant’s husband had filed the appeal as 
agent. Now this document which was 
obviously filed to sustain Ground . No. 13 in 
the memorandum of appeal was used by the 
learned Judge for- sn entirely different 
purpose. Having upon Ex. G. series found 
thatthe date of birth of the 2nd defendant 
was the 3let August 1903 and that the 
date of the appeal was the 3rd September he 
put two and two together and concluded 


that the 2nd defendant had attained 
majority three days before the appeal. 
The whole of the rest of the learned 
Judge's judgment is built upon this. 


In my opinion the learned Judge was not 
justified in introducing a new ground 
of fact by way of objection to the registra- 
tion of Ex, l which had not been taken 
by the parties and which so far as the 2nd 
defendant was concerned must have taken 
her entirely by surprise sata time when it 
was absolutely impossible to meot it. But 
quite apart from that the whole of this 
argument is derived from the document 
Ex. P. which the learned Judge had no 
jurisdiction to admit. It is now settled 
beyond possibility of controversy that 
fresh evidence in an appeal can only be 
taken if the Judge on an examination of 
. the record discovers some lacuna which 
makes it necessary for him in the exer- 
ciss of his duty to decide the case to 
get some more evidence, Itis nota right 
of the parties; itcan be exercised only by 
the Judge and that exercise is hedged in 
by the requirement that ‘grounds’ must 
be stated. None of these precautions ssems 
to have been adopted before Ex. P was 
admitted in this appeal. I have there- 
fore come to the conclusion after hearing 
the respondents’ learned Advocate upon 
the point that Ex. P must be struck out of 
the record and if that goes the whole of 
the foundation upon which the structure 
of the learned Judge's judgment is built 
disappears, h 
Thougb these appeals ought to be desid- 
ed upon the footing that the 2nd defendant 
was a minor on both datee, namely, the 
date of presentation of the document he 
fore the Sab Registrar and of the appeal 
before the Registrar, it will appear from 
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what follows that it would not affect the 
result even if she had attained majority 
before the date of this appeal. It is admitt- 
ed that the 2nd defendant herself, then 
8 minor, presented the document before 
the Sub-Registrar and the plaintiff her 
elder sister appeared and denied ex- 
ecution. The Sub-Registrar thereupon 
refused registration. There canbe no ques- 
tion in view of the authorities that presenta- 
tion by a minor claiming under a document 
in her favour for the purpose of registra- 
tion, before a Sub-Registrar is perfectly 
valid. In Rajah Keesara Venktappayya 


v. Rajah Nayani Venkata Ranga 
Row, (l) power to adopt a minor 
aged 14 was in question The document 


was presented for registration by his 


natural father, and the question was whe- 


ther that was valid presəntation. In the 
course of the argument, two of the learned 
Lords of the Privy Council made observa- 
tions which leave the matter no longer in 
doubt. At page 22£* Lord Phillimore during 
the argument of Mr. Dunn put it to him 
that in the case then under appeal the 
adopted boy could present (the document) 
and at page 224* Lord Atkin said the same 
thing in these words: “If they had then 
objected the adopted son could have been 


produced to present the document and 
the defect could have been cured at 
once.” 


There is a direst decision of a single 
Judge in the late Obief Oourt of Rangoon 
reported in N. A, P. K, Chetty Firm v. Ma 
On Shwe, 33 Ind. Cas. 28 (2). There is no 
decision to the contrary and therefore so 
far as the presentation to the Sub-Re- 
gistrar was concerned, Ex. 1, was validly pre- 
sented. 

Then as regards the appeal the learned 
Judge wasin error in thinking ‘hat the 
language used in s. 73(1) and s. 32 is 
exactly the same and that the Principles 
which apply tothe first presentation of a 
document under s. 32 must also apply to 
the preseatation of an application under s. 
73 (1). The language of the two sections 
is not the same. All that is similar is 
that the class of persons who are empower- 
ed to make the application under sg. 73 (1) 
are included in those who msy presenta 
document under s. 32. Bat they are not 


(1) 114 Ind. Oas. 17; 56 M. L. J. 218; 53 M. 175; 
A. I. R. 1929 P. O. 24; 29 L, W. 118; (1929) M. W. 
N. 47; 33 0. W. N. 261: 49 O.L. J. 148; 32 Bom, 
L R. 299; (1929) A. L. 5.41 (P. O). 

(2) 33 Ind. Oas. 33, 


*Pages of 56 M. L, J.—[Hd.] 
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identical. Secondly, there is no question 
of presentation at all under s. 73. All 
that 9.73 requires is making an application 
and as far I can see there is no reason 
why, if the Registrar is satisfied (sic) to him. 
It may, no doubt, bə presented in person 
but I do not see why it should not be sent 
by post, However, that is not the material 
point. It is admitted that the application 
unders. 73 was made by the 2nd defendant's 
husband on her behalf snd styling himself 
as agent, under ® power-of-attorney. As 
to this the learned Judge seems to have 
thought that the application was incompe- 
tent because the power-of-attorney by the 
2nd defendant during her minority was 
itself inoperative. Bys.5 of the Powers- 
of-Attorney Act (VII of 1882) a married 
woman, whether a minor or not, shall, by 
virtue of this Act, have power, as if she 
were unmarried and of full age, by a non- 
testamentary instrument, to appoint an 
attorney on her behalf forthe purpose of 
executing any non-testamentary instrument 
or doing any other act which she might 
herself execute or do, The words of this 
section are perfectly general and I have 
not been shown that there is anything 
which limits the generality of those words. 
It is no doubt the case that by s, 183 of 
the Contract Act any person who is of the 
age of majority according to the law to 
which he is subject, and who is of sound 
mind, may employ anasgent. Bat as the 
words of s, 5 of the Powers-o!-Attorney 
Act show, by virtue of that Act minor 
married women are empowered to appoint 
attorneys on their behalf to execute such 
documents and do such acis as they are 
competent to execute or do. In this case 
the presentation ofan application by way 
of appeal to the Registrar was un- 
doubtedly an act which the 2nd defendant 


might have herself done and therefore by. 


the section abovejreferred to her attorney 
lawfully appointed was capable of doing 
that act on her behalf whether she was 
a minoror a major at the time of doing it. 
It is not disputed that the power-of-at- 
torney falls within s.33 of the Registra- 
tion Act. The presentation of the applica- 
tion to the Registrar was thus perfectly 
valid whether the 2nd defendant was a 
minor or had attained majority on the date 
of the appeal. If she was still a minor 
the same result is arrived at in author 
manner. The 2nd defendant's husband 
whether empowered under the power-of- 
attorney or not was himself the husband 
and according to Hindu Law the lawfal 
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guardian of bis minor wife, As such he 
comes within the description of represents- 
tive of the claimant who was himself com- 
petent to maka the application. On these 
grounds the application to the Registrar 
was valid. 

The result is that the fopinion of the 
learned Dis trict Judge as to the registra- 
tion of Ex. l cannot ke upheld. It is 
admitted that the consequence of that is 
that the plaintiff's appeal to the lower 
Appellate Oourt will stand dismissed. The 
appellant (2nd defendant) must have her 
costs from the plaintiff in O. M. A. No, 59 
1931. There will ke no order as to cossin 
the second appeal. 


N. K/a. Order accordingly.. 


LAHORE HIGH COURT. 
First Civil Appeal No. 1517 of 1928, 
December 1, 1932. 

AppIson AND AGHA HAIDAR, JJ, 
Fiem OHUNI LAL TULSI RAM— 
Pi AINTIFF—APPELLANT 
VETSUS 
AMIN OHAND AND anoTHER— 


DREENDANTS— RES PONDENTS. 

Civil Procedure Code (Act,V of 1908), O. XXII, rr. 4 
9, O, XXX, r. 4—Ignorance of law—If sufficient cause 
within O XXII, r. 9—Death of respondent—Appeal— 
Abatement—Agplication to set aside not made in 
time—Reasons for delay—Limitation Act (IX of 1908), 
s.5—Hindu Law—Joint family—Manager sued in 
personal capacity—Necessity to implead legal repre- 
sentatives on death—Suit against members of firm 
in personal capacity—Legal representatives to be 
impleaded on death of one—Abatement in toto—How 
determined—Legal representative, meaning of. 

Mere ignorance of the law that an application is 
necessary or mere ignorance of the death of a res- 
pondent is not sufficient cause within the meaning of 
O. XXII, r. 9, Civil Procedure Code. Syed Mir Nawab 
v. Hardeo (3), Hadu v, Lala (4), Inayat v. Ganga (5), 
Daya Singh v. Buta Singh (6), Jamna v. Sarjit (7), 
Chunni Lal v. Kala Khan (8), Ram‘Perkash Das v. 
Kurij Lal (9), Muhammad Askari v. Lalu (10), refer- 
red to. [p. 651, col. 1.] 

Where more than 150 days have elapsed since the 
death of the respondent before an application under 
O. XXII,r. 9 to set aside abatement is made, the 
appellant is bound to ask for the application of s. 5, 
Limitation Act. It is the duty of the appellant to 
explain the delay forevery day that elapses beyond 
the period allowed by the Limitation Act for filing 
an appeal. George Gowshale v. Balak Ram (2), refer- 
red to. [ibid.] 

If within 90 days from the death ofa respondent 
noapplication has been made to implead his legal 
representative, the appeal against him abates auto- 
matically, and unless that abatement is set aside on 
an application under O. XXII, r. 9 of the Code, 
within 60 days from date of abatement or a period 
further extended in virtue of s.5 of the Limitation 
Act,the appeal is dead and it is not necessary that 
an order should have been passed declaring that an 
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abatement has in fact taken place. Qaim v, Nura (1), 
referred to. [p. 651, col. 1} 

Although in a suit against the manager of a joint 
Hindu family he sufficiently represents all the other 
members cf the joint familyin a suit against him in 
his personal capacity, itis not so. Where a Hindu 
father and son, members of a joint Hindu family are 
sued in their personal capacity, on the death of the 
father all his legal representatives must be brought 
on the recordin time. The fact that the son who 
was already on therecord became the manager does 
not obviate the necessity of impleading the legal 
representatives of the father. [p. 651, col. 2.] 

Order XXX, r, 1, Civil Procedure Code, is merely 
permissive. If it is followed then O. XXX, r.4 applies 
and not otherwise, Where two persons are sued not as 
afirm butin their personal capacity it is necessary to 
pring the representatives of the deceased defendant on 
record. Shri Chand v. Bansidhar (11), Chandu Lal 
Khushali Ram (12), referred to. [p. 652, col. 1] - 

When the question arose whether an appeal abates 
in toto, the matter must be decided by reference to 
the decree from which the appeal is taken just as 
in suits this matter is decided with reference 
to the plaint. Umrao Singh v. Kapuria (13), referred 
to. [ibid.] 

The expression “legal representatives” means and 
includes one person as well as several persons 
according as they represent the whole interest of the 
deceased person. Mohamad Hassan v. Inayat Hus- 
sain (14). [p. 652, col. 2.] 

First-Oivil Appeal from an order of the 
Senior Sub-Judgs, Hoshiarpur, dated the 
3rd February, 1928, 

Messrs Mehr Chand Mahajan and Nawal 
Kishore,for the Appellants. 

Messrs. Kishan Dayal and Bhagwat Dayal, 
for the Respondents. 
pt Addison, J.—Oa the 30th June, 1925, 
the firm Ohuni Lal-Tulsi Ram of Garli in 
the Kangra District instituted a suit 
against two inodividuals, namely, Amin 
Ohand and his father Mast Ram, who 
were carrying on business at Mandi in 
Mandi State. It was alleged that part of the 
business, which was principally ia timber, 
was carried on by the defendants as agenta 
while part of it was carried on as partners of 
the plaintif firm. Agency was denied by 
the defendants but the patnership admit- 
ted, It was found that the business was 
purely partnership business and ultimately 
on the 31st January, 1928, the two defend- 
ants Amin Ohand and Mast 
obtained after the accounts were taken a 
final decree for Re. 16,835 against the plaint- 
iff firm, Againat this decision the plaintiffs 
preferred First Appeal No. 1517 of 1928, to 
this Court and it was admitted on the Yth 
October 1928. 

On the 138th June, 1929, Mast Ram 
died at his home Lamlera in the Una Tahsil 
of the adjoining district of Hoshiarpur, 
leaving Amin Ohand and three other sons 
as well as grandsons as his representatives, 
It was not, however, tillthe llth of March 
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1931 that an application was made to bring 
upon the record the other legal represzenia- 
tivis of Mast Ram An _ affidavit was 
put into the effect that the deponent Tulsi 
Ram lived in Garli in Kangra District 
wails Mast Rim livad ia Uaa Tahsil of the 
Hoshiapur District and that for this reason 
he only came to know of the death of the 
deceased 15 days before. When the legal 
representatives other than Amin Chand and 
Amin Ohand came to know that this peti- 
tion had been granted subject to all just 
exceptions, they applied on the 19th Də- 
cember, 1931, to the effect that the appeal 
had abated so far as Mast Ram was 
concerned and that as it was a joint and 
indivisible decree, the appeal could not 
proceed against Amin Ohand algo. It was 
asked that it be held that the whole appeal 
had abated and was liable to dismissal, 
Accompanying this objection was an aff- 
davit tothe effect that the appellants and 
their general attorney Gosain knew of 
Mast Ram’s death at or about the time 
he died and that,Gosain in a suit pending 
in the Mandi State had on the 30th June, 
1929, and on the 3rd July, 1929, asked for 
an adjournment because of the death of 
Mast Ram. It was further stated that 
relations between the parties were friend- 
ly, that Lamlera was only 35 miles from 
Garli and thatthe firm Obuni Lal Tulsi 
Ram which is composed of two members, 
Tulsi Ram and Dhani Ram, knew of the 
death of Mast Ram, 

Tulsi Ram replied to this affidavit with 
acounter-affidavit to the effect that though 
he was resident of Garli, he usually resided 
at Hardwar where he carried on business 
and that he only came to know of the death 
of Mast Ram 15 days before he appli- 
ed for his legal representatives other than 
Amin Ohand to be brought on the 
record, 

It has been established that Gosain, who 
was the general attorney of the plaintiff 
firm and whose power-of-attorney is on the 
record of the present suit, did get an ad- 
journment at thetime stated in the Mandi 
Courts because of Mast Ram's death. 
There is no affidavit on the part of Dhani 
Kam, the other member of the plaintiff firm, 
to the effect that he had no knowledge of 


Mast Ram's death. Further Talsi Ram 
in his affidavit has carefully not dis- 
closed who told him 15 days prior 


to his application that Mast Ram was 
dead. In these circumstances I would 
hold that there is no sufficient cause estab. 
lished on this record which prevented the 
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plaintiff firm from continuing the appeal by 
bringing the legal representatives of 
Mast Ram on the record within the prescrib- 
ed time. 

Further, as leid down in Qaim v. Nura (1), 
if within 90 days from the death of a rəs- 
pondent no application has been made to 
implead his legal representative, the appeal 
against him abates automatically, and un- 
less that abatement is set aside on an appli- 
cation under O, XXII, r. 9of the Oode, 
within 60 daya from the date of abatement 
or a period further extended in virtue of 
s. 5 of the Limitation Act, the appeal is dead 
and itis not necessary that an order should 
have been passed declaring that an abate- 
ment has in fact taken place. In the pre- 
sent case, much more than 150 days elapsed 
before the application was made so that 
it behoved theappellant to ask for the 
application of s, 50f the Limitation Act. 
Ina decision dealing with that section a 
Division :Bench of this Court has held in 
George Gowshale v. Balak Ram (2), thatit is 
the duty of the appellant to explain 
the delay for every day that elapses beyond 
the period allowed by the Limitation Act 
for filing an appeal. Ever, therefora, if 
it were held that the plaintiff firm only 
came to know of the death of Mast 
Ram 15 days before the application was 
putin, it would have to explain why it was 
necessary to wait for 15 days before putting 
in the application. It follows that the 
application under O.gX VII, r. 9, Civil Pro- 
cedure Code, was barred by time; for little 
attempt wasimade to argue before us that 
the application could not have been made 
sooner than 15 days from the date alleged 
that Tulsi Ram came to know of the 
death of Mast Ram. I may again 
add, however, that it cannot be held that 
the firm did not know ofthe death until 
15 days before the application was put in. 

There isample authority to the effect 
that mere ignorance of lew that an applica- 
tion is necessary or mere ignorance of the 
death of a respondentis not sufficient cause 
within the meaning of O. XXII, r. 9, Oivil 
Procedure Oode. Some of the authorities 
are as follows:— 

Sayed Mir Nawab v. Hardeo (3), Hadu v. 
Lala (4), Inayativ. Ganga (5), Dayal Hngh v. 

(1) 94 Ind. Oas, 422; 27 P. L. R, 526; 7 L.73; A.L. R 
1926 Lah, 234. 

(2) 103 Ind. Cas. 498; A.I. R. 1927 Lah. 717. 


(3) 12 Ind Oas. 871; 60 P. R. 1911; 42 P. L. R. 
1912; 238 P. W. R.1911 


(4) 21 Ind. Cas. 951; 4i P. R. 1915; 15 P. L. R.1914; 
16 P.W. R.1 

(5) 32 Ind. KA 829: 3 P. R. 1916; 40 P. L, R 
1 15 Syr. 260 P, W, R. 1915. 
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Buta Singh (6), Jamna v. Sarjit (7), Chuni 
Lal v. Kale Khan (8), Ramperkash Dass v. 
Kunj Lal (9), Mohamad Askari v. Lalu (10) 
and many others. In thelast three authorities 
it was said that a mera plea of ignorance of 
the death of an opposite party which took 
place months or years before was not a 
sufficient round for setting aside an 
abstement and that the person prosecuting 
a suit or appealis bound to keep himself 
informed of the existence of his adversary. 
For all thesa reasons the application to 
bring the legal representatives of Mast Ram 
other than Amin Ohand on the record must 
fail. 
It was contended, however, that as Amin 
Chand, one of the representatives of the 
deceased, was already on the record and as 
he became the manager of the joint Hindu 
family, of which his father Mast Ram 
was the manager before him and of which 
the other sons were members, therefore, 
there was no necessity to bring the other 
legal representatives on to the record as he 
sufficiently represented his father Mast 
Ram and his brothers and nephews, There 
no doubt that if a suit is brought against 
the manager of a joint Hindu family, he 
sufficiently represents all the other mem- 
bers of the joint family, but this was nota 
suit against Mast Ram as manager 
ofa joint Hinau family by which it was 
sought to make the property of that family 
liable. It was a suit merely against Amin 
Chand and Mast Rim as two indivi- 
duale. Had the plaintiff firm succeeded in 
geting adecres egainst them, they could 
only have proceeded against the property 
of Amin Ohand and Mast Ram and if 
they constituted a joint Hindu family 
along with other persons only the shares of 
Amin Ohand and Mast Ram in ths property 
of that family could have been attached and 
sold. Besides,if the suit was against the 
other mansger oragainst the|manager'and the 
members of an alleged joint Hindu family, 
many defences would be open to them which 


are not opento individuals, such as 
inter alia joint family necessity, and the 
fact that the family was not joint. It can- 


not now be alleged at this stage that there 
is a joint family, for that would mean that 
an opportunity would ‘have to be given to 

(6) 88 Ind. Cas. 7;118P. R. 1916; 189 P. W, R. 


1916. 

(7) 52 Ind. Cas. 510; 67 P. R. 1919; 90 P. L. R. 
1919, 

(8) 67 Ind. Oas. 596; = I. R. 1922 Lah, 61; 4 Lah. L. 
J. 171; 34 P. W.R. 1922 

0) 79 Ind. Cas. 414; A. I. R. 1924 Pat, 126; 4 P. L. 


10) 45 Ind, Oas. 594; 210. O. 68. 
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deny this fact. The suithas been tried 
and finished and it isnot open to this 
Court to conduct an enquiry into anything 
not raised in the suit. That would be an 
intolerable state of affairs tending to make 
litigation endless The plaia and the 
pleadings would have to be amended and 
the suit re-tried and appeal heard on a new 
allegation. This proposition has only to be 
stated to be rejected. | 

It was next contended that though Amin 
Chand and Mast Ram were sued as indivi- 
duals, they were in reality a firm and could 
have been sued under O. XXX, r. 1, Oivil 
Procedure Code, in the name of the firm 
and if that had been done under O. XXX, 
r, 4, Oivil Procedure Code, it would not 
have been necessary to join the legal repre- 
sentatives of Mast Ram as parties to the 
suit. This is correct, but the fact remains 
that the defendants were sued as two 
individuals and not asa firm, the allega- 
tion being that they were two agents and 
two partners of the plaintiff firm. A simi- 
lar case is reported in Shri Chand v. Ban- 
sidhar (11). Init the plaintiffs, who were 
the owners ofa firm sued in their indivi- 
dual names to recover money due to the 
firm and obtained a decree, During the 
pendency of an appeal by the defendants 
one of the plaintiffe-respondents died and 
the appeal abated so far as his heirs were 
concerned., It was held that as the suit was 
not brought in the name of the firm and 
the decree of the lower Court was in favour 
of the plaintifis jointly and there was noth- 
ing to show the interest of each of the 
plaintiffs in it, the entire appeal abated, 
With all respect I agree with the principle 
underlying this decision. Order XXX r. 1, 
is merely permissive. If it is followed then 
O. XXX, r. 4 applies but not otherwise. 
Asthe two defendants were not sued asa 
firm, therefore, it was necessary to bring 
the representatives of deceased Mast 
Ram upon the record. An analogous case, 
namely Chandulal v. Khushali Ram (12) has 
also been referred to. A Single Judge 
of this Oourt in Umrao Singh v. Kapuria 
(13) held that when the question aroze 
whether an appsal abates in toto, the 
matter must be decided by reférence to the 
dearee from which the appeal is taken just 
agin suits this matter is decided with 


reference to ths plaint. The decrea in 
(11) 135 Ind. Oas. 245; Ind. Rul. (1932) All. 69; 


932) A: L J, 219. 
aria 124 Ind. Oas. 634; A. I. R. 1930 Lah, 174; Ind. 


1. (1930) Lah. 556. 
Beta) 123 Ind. Cas. 53; A. L R.1930 Lah, 651; 31 P. 


L. R. 269; 12 Lah, L, J. 82. 
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the case before us was a money decree in 
favour of Mast Ram and Amin Ohand 
as individuals, It follows that the question 
of abatement in this case must be decided 
by reference to the decree and it cannot be 
allowed to be urged thai the two defendants 
in reality comprised a firm who wera in 
partnership with the plaintiff firm and also 
acted as their agente. 

Lastly, it was contended that it was suffi- 
cient that one of the legal representatives 
of Mast Ram, namely, Amin Ohand 
was already on the record. It was, however, 
held in Muhammad Hassan v. Inyat 
Hussain (14) by a Division Bench 
of thiscourt consisting of the Hon'ble 
the Ohief Justice and my learned brother 
Agha Haidar that the expression “legal 
representative’ means and includes one 
person as well as several persons according 
as they represent the whole interest of the 
deceased person. Olearly in the present 
case Amin Oband does not represent the 
whole ‘interest of the deceased Mast 
Ram and it was necessary to bring all the 
persons representing thatinterest on to the 
record. 

For the reasons given I would hold that 
the appeal has abated so far as Mast 
Ram is concerned. It was conceded that 
this meant that the appeal must be held 
to have abated in toto, I would accordingly 
dismiss it with costs. This order disposes 
of the appeal and the miscellaneous 
petition, 

Agha Haidar, J.—I agree. 

A. Appeal dimissed, 
ERAS Ind. Oas. 418; A. I. R, 1927 Lah. 94; 28 P, 


LAHORE HIGH COURT. 
Oivil Revision No. 9 of 1932, 
October 19, 1932. 

BHIDE J, 

DEPUTY COMMISSIONER, Kanera 
Disreor aT DHARAMBALA-— PETITIONER 
Versus 
SHIV RAM, AND OTHER3— RE IPONDENTS. 

Punjab Alienation of Land Act( XIII of 1900), s. 21- 
A—House in abadi, whether land. 

A house in a village abadiis not ‘land’ within the 
meaning of the Punjab Alienation of Land Act and 
s.21L-A of the Act does not apply to the sale of such 
property. g 

O age referred by the Deputy Gommis- 
sioner, Kangra, with his No. 205l of 2156 
April, 1932, for orders of this High Oourt. 

Mr. Labh Singh, for the Respondents, 
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` Order.—This is a petition for revision 
under s. 21-A of the Punjab Land Aliena- 
tion Act. 

A house was sold on the 9th Sepiem- 
ber, 1929, by auction in execution proceed- 
ings by order of Subordinate Judge, Pa- 
thankot. The sale came to the notice of 
the Collector, Kangra, on the 6th May 1831, 
who moved the District Judge under s, 21- 
A of the Punjab Alienation of Land Act 
to eet aside the sele on the ground that 
the eale was in contravention of the Act. 
The District Judge held that the reference 
should have been made to the Senior Subor- 
dinate Judge and sent iton to him. The 
Senior Subordinate Judge found that it was 
lime-barred and dismissed it, A petition 
for revision is now presented to this 
Court. 

There seems to be no doubt that the peti- 
tion was time-barred by the time it reached 
the Senior Subordinate Judge's Oourt. No 
good ground was shown for extension 
of time being granted. Farther, it does not 
appear that the property sold falls with- 
in the definition of ‘lend’ as given in 
the Punjab Alienation of Land Act, The 
rccord of the execution proceedings shows 
that the property consisted of a house in 
a village “abadi! and this does not fall 
within that definition. I dismiss the pe- 
tition. 

N./A. Apreal dismissed, 


CALCUTTA HIGH COURT. 
Orimipal Appeal No. 685 of 1931. 
February 1, 1932, 
PANOKRIDGE anD M. O. Guosp, Jd. 
I&USUF ALi— APPELLANT 
TSUS 


ve 
EMP EROR—Oprosite PAŁTY. 

Criminal Procedure Code (Act V of 1898), s, 297— 
Judge expressing opinion in charge to jury and warn= 
ing them it is not binding—Whether constitutes mis- 
direction—Criminal trial—Evidence—Objection to 
admissibility of evidence—Not to be taken for first 
time in appeal—Evidence Act (I of 1872), ss. 86, 91— 
Depesitions—Mode of proof. 

16 is open to a Judge ina trial by Jury to express 
his opinion to the Jury provided he makes it clear 
that his opinion on the facts is not binding on 
them. Where a Judge expresses, in his charge to 
the Jury, his opinion but warns them that his opinion 
was not bound to be accepted by them if it did not 
fit in with theirs,there cannot be said to be any mis- 
direction in the charge. 

Objections on the ground of admissibility of evi- 
dence are not entertained by courts when they are 
taken for the first time in appeal. 

Depositions are matters required by law to be 
reduced tothe form of a document within the mean- 
ing of s, 91, Evidence Act, and the only way they 
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cen be proved is under the provisions of s. 80 of the 
same Act,and this isonly when they are taken in 
accordance with law. 


Messre, Suresh Chandra Taluqdar and 
Mahendra Kumar Ghote, fcr the Aprel'ant. 

Messrs. Khundkar and Nirmal Chandra 
Chakrabarti, for the Orown. 

Panckridge, ¢g.—In this care the 
appellant bas been convicted ot offences 
punishable under ss. 193 and 471, 
Indian Penal Gode. In respect of the 
offence under s. 123 he has been sentenced 
to rigorous imprisonment for a period 
of 18 months, No separate sentence has 
been passed under s. 471. 

It appears that the appellant was a 
defendant in a money suit before the 
third Additional Subordinate Judge of 
Noakhali. His defence was an allegation 
that the money in respect of which the 
suit was brought had been paid. He 
filed a written statement to that effect 
and he also filed in court a certain 
document purporting to be a receipt 
granted by the plaintiff for the sum 
which, healleged, had been paid by 
him. In due course the suit came cn 
for hearing and the appellant gave orsl 
evidence in which he reiterated that the 
money had been paid tothe plaintifi in 
the plsintifi's shop. The learned Subordi- 
nate Judge disbelieved the defendant's 
story and decreed the suit. Thereafter 
a complaint was made under s. 476, 
Oriminal Procedure Oode, and these 
proceedings were started. The accused 
was charged with user of & forged docu- 
ment, the user being the filing by him 
of the receipt in the circumstances we 
have mentioned and also with giving false 
evidence, the false evidence being a 
statement made orally by him in court that 
he had paid thesum mentioned in the 
receipt tothe plaintif. In the Sessions 
Court the defence of the accused was 
that the document was genuine dccu- 
ment and that the evidencehe gave as 
to the payment of the money was true. 
The Jury unenimously fcund him guilty 
cn both the charges. Various points have 
been raised before usg. 


lt is first of sll stated that there should 
have been aninguiry by the learned Sub- 
ordinate Judge before the complaint was 
made tnd aleo that the complaint does 
not etate that in the opinion of the 
learned Subordinate Judge it is expe- 
Gient in the interests of justice that an 
inquiry should be held. I do not think 
that there is any substance in these con- 
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tentions, and in any event we should be 
reluctant on grounds such as there to set 
aside the conviction seeing that the ap- 
pellant had a remedy open to him under 
s. 476-B by way of an appeal of which 
he did not choose to avail himself. A 
more important point has been raised 
with regard to the admiseion of certain 
evidence. Itis stated that the appellant’s 
deposition is inadmissible. The learned 
Advocate forthe appellant has drawn our 
attention to O, XVIII, r. 5, Oivil Procedure 
Code, which provides that a witness's 
evidence shall be taken ,down in 
writing in narrative form and when com. 
pleted shall be read over in the presence 
of the Judge and the witnesees. It appears 
from the record that the appellant gave 
his evidence-in-chief and cross exami- 
nation on three days and that at the 
conclusion of each day it was read over 
to him. At the subsequent stage, on 
another day he was recalled and some 
questions wereput to him. It does not 
appear whether on the fourth day the 
evidence he then gave was read over to 
him; undoubtedly that part of his evidence 
in respect of which he was prosecuted 
was read over but it Coes not appear 
that the evidence was read over to him 
when completed as required by O. XVIII, 
T. 5. A 

There is authority for saying that 
depositions are matters required by law to 
be reduced to the form of a document within 
the meaning of s. 91, Evidence 
Act, and the only way they can be proved 
is under the provisions of s. 80 cf the 
same Act, and this is only when they 
are taken in accordance with law. It 
is suggested that the result of the disregard 
ia this cage of the provisions of r. 5, 
O. XVIII is that the deposition in ques- 
tion has not been taken down according 
to law and therefore is not admissible 
in evidence. As I pointed out, there are 
no merits at all in these points because 
the appellant has never challenged the 
fact that he did say in the civil Oourt 
that he had paid the money to the 
plaintiff. On the contrary, in the criminal 
proceedings he has reiterated this state- 
ment and he claims to be acquitted not 
because he did not make the statement 
alleged but because it was a true state- 
ment. We think that it is sufficient to 
dispose of this point if we only say 
that in this case, at any rate, we see 
no reason to make any exception to the 
palutary rule whereby the courts do not 
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entertain objections on the ground of 
admissibility of evidence which are taken 
for the first time in appeal. There was 
no objection to the evidence when it 
was tendered in the court below and we 
do not think that evenif the objection 


is sound as to which we express 
no opinion the appellant should be 
allowed to take at this stage. 


The only other points that have been 
raised are certain criticizms on the lan- 
guage of the learned Judge in charging 
the Jary. He certainly bas expressed 
his opinion on more than one occasion, 
but that he has a perfect right to do 
if he makes it clear to the „Jury that 
the opinion he expresses onthe facts is 
not binding on them; and in fact at the 
end ofhis charge to the Jury we find 
him waraing the Jury in these words: 

“I ghall once again warn you that you are not 
bound to accept my opinion ifit does not fit in 
with yours, 

in our opinion it was perfectly clear 
to the Jary that the responsibility for 
the decision was theira and that they 
had to make up their mind themselves 
and not to rely onany opinion as to 
facts expressed by [the Judge. We do 
not think that the sentenceis at all too 
severe. In thecircumstances the appeal. 
is dismissed. 

The appellant must surrender to his bail 
and - serve out the remainder of the 
sentence, 

M. C. Ghose, J.—I agree. 

N./A. Appeal dismissed. 


——— 


°` LAHORE HIGH COURT. 
Oriminal Appeal No. 1055 of 1932. 
October 20, 1932. 
SHADI Lat, O. J., AND AGaa HAIDAR, J. 
YARA—OonvioT~ APPELLANT 
versus ; 


EMPEROR—Rasponpent. 

Penal Code (Act XLV of 1860), s. 302—Murder— 
Sentence—Youth, whether extenuating circum- 
stance. 

Where a boy of 17 committed murder without 
premeditation under a sudden impulse, 

Held, that he should be given a locus penitentiae 
and the irrevocable sentence of death should not be 
passed upon him. [p. 686, col. 2.] 

Per, Agha Haidar, J.—It is true that in olden 
times boys of tender yearsused to be executed very 
often for petty crimes, but we are well on-into the 
twentieth century and live underits humanitarian 
influences. [p. 656, col 1.] 

Oriminal Appeal from an order of the 
Sessions Judge, Attock at Oampbellpur, 
dated the 18th August, 1932, 3 
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Mr. Barkat Ali, for Mr. B. R. Puri, for the 
Appellant. 

Mr. Sundar Das, for the Government 
Advocate, for the Respondent, 

Agha Haidar, J.—The appellant, Yara 
a boy of seventeen, resident of the village 
Gattal, in the District of QGampbellpur, has 
been convicted by the Sessions Judge, 
Attock at Campbellpur, of having on the 
afternoon of the 28th Marcb, 1932, 
committed the murder of one Sardar Ali, 
and has been sentenced, under s. 302 of the 
Indian Penal Code, to suffer the extreme 
penalty of law. Against his conviction 
and sentence the prisoner appealed to this 
court through Mr. Bhagat Ram Puri, but the 
appeal was argued by Mr. Barkat Ali some- 
what perfunctorily. The record of the case 
is also before us unders, 374 of the Oriminal 
Procedure Code. 

Three persons, namely, Yara, son of Dost 
Muhammad, Jahans, son of Nur Khan and 
Tagga son of Hathi, were placed before the 
Sessions Judge to take their trial under s. 
302 of the Indian Penal Oode, but the 
learned Judge has convicted Jahana and 
Tagga of an offence under 8.323 cr s. 352 of 
the Indian Penal Oode and has sentenced 
them to three months’ rigorous imprison- 
ment each, and we are not concerned with 
them in this appeal. Yara and Taggaare 
first cousins and the boy Jahanais their 
friend. It appears that there had been bad 
blood between Yara's family and that of 
the deceased for some time past. In 1922 
certain persons related to Sardar Ali, 
deceased, gave a beating to Hathi, father 
of Tagga accused, because Hathi was carry- 
ing on an illicit intimacy with the wife of 
Allahyar, P. W. No. 2, brother of Sardar 
Ali, The assailants were fined Rs. 20 each. 
Hathi, however, did not give up the intimacy, 
with the result thatin 1926 the deceased 
Sardar Alitogether with his two paternal 
uncles, namely, Mehr Khan and Ali Khan, 
murdered Hathi. Sardar Ali and his two 
companions were tried for the murder of 
Hathi, but were acquitted by the Sessions 
Judge. Allahyar, P. W. No. 2, has deposed 
that his brother Sardar Ali had admitted to 
him that he was one of the murderers of 
Hathi. In this connection it must be noted 
that the accused Yara, who at the time was 
a boy of 12 years of age, gave evidence for 
the prosecution. Some 12or 14 days before 
the present occurrence there was a quarrel 
between Sardar Ali and the three accused, 
but some outsiders separated them. Itis 
thus abundantly clear that the relations 
between Sardar Alion the one side and the 
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three accused on the other, were highly 


strained and in facthad reached breaking 
point shortly before the murder of Sardar 


i. . 

On the 29th March, 1932, Allahyar's son, 
Amir, P. W, No. 3, aged about ten years, 
was returning from his school with his 
uncle Sardar Ali. Behind Amir and Sardar 
Ali was Musammat Rano, P. W. No. 4. The 
three accused appeared all ofa sudden and 
Jahana threw down Sardar Ali, while Yara 
struck him with an axeand Jahana and 
Tagga with the sticks which they had in 
their hands These facts are deposed to by 
Musammat Rano and the boy Amir, P. W. 
No.3. In some matters ofjmental arithmetic 
and assessment of distances the boy Amir 
has not shown proficiency, but, so far as the 
main incidents of the attack upon Sardar 
Ali are concerned, his evidence is quite 
clear and bears that realistic touch which is 
only found in the narrative given by a 
person who had actually witnessed an 
occurrence like the one with which we 
are concerned. I have no hesitation in 
believing him. Thesame remark applies 
to the evidence of Musammat Rano P. W, 
No. 4 and I have no doubtin my mind that 
she was telling the truth. There was some 
little confusion between the evidence of 
these two witnesses as regards the axe with 
which Sardar Ali was attacked by Yara. 
According to Amir P. W. No, 3 Yara and 
Sardar Ali had each an axe in his hand, but 
according to Musammat Rano Yara alone 
had an axe. Musammat Rano is not positive 
as to whether Sardar.Ali had an axe or not, 
I, however, do not attach any importance to 
this slight discrepancy. An axe was 
undoubtedly used by Yara when he made 
the murderous assault uron Sardar Ali and 
it does not make any difference so far as this 
part of the case is concerned, as to whether 
it was his own axe or Sardar Ali’s which he 
had wrenched from his hand, 

There isa third witness named Bhatti, 
P. W. No, 5. Hewas watching his wheat 
crop when he heard the cries of Musammat 
Rano. He ran in the direction from which 
the outcries were proceeding and saw the 
accused Yara, Tagga and Jahana standing 
by the dead body of Sardar Ali. On his 
approach the accused ran away. Accord- 
ing to this witness, Yara had an axe slung 
over his shoulder while Jahana and Tagga 
were armed with sticks. This witness 
identified the broken shaft of the axe with 
which Sardar Ali had been murdered. Thig 
shaft was found near the corpse of Sardar 
Ali and is marked as Ex, P-1, Bhatti aleg 
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impressed me as a truthful witness. If 
P. W.No.5 had been a false witness 
nothing would have been eesier for him 
than boldly saying that he saw with his own 
eyes the attack upon the deceased by the 
three accused. In my judgment Yara hes 
been rightly convicted under e. 302 of the 
Indian Penal Code. 

The question of sentence presents some 
difficulty. Tagga isthe son of Hathi who 
was murdered by Serdar Ali deceased, 
while Yara is the son of Hathi’s own sister, 
so that Hathi was related to him as his 
maternal uncle. Yara had given evidence 
in the murder case against Sardar Ali when 
he was twelve years old. The Jadge, who 
tried Sardar Ali and his esssociates, must 
have had good reasons for scquitting them. 
But ina case of this nature, the village 
people and the friends and relations of the 
victim, must have been morally convinced 
as regards the identity of the person or 
persons who were responsible for the murder 
of Hathi, although it was not possible for 
them to produce cogent and convicting evi- 
dence which would satisfy a court of Justice. 
When an acquittal in a case of this descrip- 
tion takes place, the family of the victim 
naturally smarts under a sense of 
wrong because the culprit has triumpbently 
escaped al! punishment. In the present case 
the feelings of Tagga and Yara must have 
been bitter and the presence of Sardar Ali 
must have been sn eyesore to them. It was 
under these circumstances that they came 
upon Sardar Ali, while he was going 
towards his dhok on the fateful afternoon 
on which he met his desth, There is no 
evidence of any previous association 
between the three accused for the purpose of 
committing the crime, nor is there anything 
to show that they had made any preparation 
to attack Sardar Ali. In fact it appears 
that Yara was empty handed, while his two 
companions were carrying ordinary sticks, 
There is evidence on the record that the 
axe, with which Sardar Ali was a'tackei by 
Yara, belonged really to Sardar Ali and on 
this point lam inclined to agree with the 
Sessions Judge who was also of the same 
opinion. Thus there was no premeditation 
and the two boys Yara and Jehana along 
with Tagga under asudden impulse attacked 
their own enemy. Yara is only 17 years old 
and there is nothing on the record to show 
that this is noteo, Isistrue thatin olden 
times boys of tender years used to be 
executed very often for petty crimes, but we 
are well on into the twentieth century and 
live under its humanitarian influences, I 
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am not aware of any case of - modern times 
in this country in whicha boy of 17 has 
been made to pay the extreme penalty of 
law. In my judgment a boy of 17, who had >- 
committed a murder under circumstances 
similar to those in the present case, should 
be given‘e locus poenitentiae and the irrevoc- 
ablecentence of death should not be passed 
upon him. While, therefore, maintaining the 
conviction of the accused Yara under s. 302 
ofthe Indian Penal Code,I vould ccmmute 
the sentence of death which has been passed 
on him by the trial Judge to that of trans: 
poration for life. To this extent only Í 
would allow his appeal. 

Shadi Lal, O. J.—I concur jn the con- 
clusion reached by my learned colleague. 

A. Appeal allowed. 


MADRAS HIGH COURT, 
Second Oivil Appeal No. 2289 of 1927, 
January 23, 1931, 
Mapuavan Nair, d, 
RAMAKRISHNAYYA— PLAINTIFF 

— Å PPELLANT 


versus 
SOORAYANARAYANA SARMA— 
DeFeNnDantT— RE‘PONDENT 

Civil Procedure Code (Act V of 1908), s. 85—Costs 
—Discretion of trial Court—Interference by High 
Court. 

Under s, 35, Civil Procedure Oode, costs arein 
the discretion of the trial Oourt and unlessa prin- 
ciple is involved on whichthe decision of the point 
is based, the High Court will very seldom interfere 
with the order of the lower Court. 

Where the debtor of a minor represented |by his 
guardian on being asked by the minor to pay the 
amount, the guardian executed a security bond, and 
on a suit being filed plaintiff was awarded a decree 
but costs were refused : 

Held, that though the fact that guardian's refusal 
could not give an effective discharge and hence the 
defendant was entitled to ask for security might not 
be a proper ground for refusing costs, the circum- 
stance that the guardian was not aman of property 
and defendant acted onlegal advice in insisting. 
on security, showed that the discretion of the lower 
Courts was not wrongly exercised. 

Second Civil Appeal against the decree of 
the Sut-Judge, Narasapur, in A. 8, No, 35 
of 1927. 

Mr. G. Lokshmanta, for the Appellant. 

Mr. A. Satyenarayana, for the Respon- 
dent. 

Judgment.—The only question in this 
second appeal is whether the plaintiff 
should have been awarded his costs of the 
suit by the lower Courts. The plaintiff is 
a minor appearing by his guardian. In 
favour of the plaintiff represented by this 
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guardian a promissory-note was executed 
by the defendant. The guardisn asked 
for the money. The defendant refused to 
give it unless he executed a security bond, 
As he refused to pay money this suit 
was instituted. The plaintiff has been 
given a decree for the amount, but has 
not been given his costs. Under s. 35, 
Civil. Procedure Code, costs ate in the 
discretion of the trial Oourt, and unless 
a principle is involved on which the decision 
of the point is based, this court very 
seldom interferes with the order made by 
the lower Gourts. In this case both the 
lower Courts have come to the same cən- 
clusion, One of the reasons given by the 
Appellate Oourt, that the guardian cannot 
give an effective discharge and therefore 
the defendant is entitled to ask for security, 
may not be a proper ground for refusing 
costs. But the lower Oourts on the evidence 
find that the guardian is not a man of 
property and the defendant acted upon 
proper legal advice in insisting that 
security should be given. Having regard 
to these circumstances, which are als> relied 
upon by the lower Oourta, I cannot say 
that the discretion of the lower Courts 
has been wrongly exarcised in this case. 
In these circumstances the second appeal 
is dismissed. In this Oourt each party 
will bear his own costs. 


N. Kja. Appeal dismissed. 


ma meea 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT. 
Further Appeal No. 170-54 of 1932. 
February 14, 1933, 

Fessaa, J. O. AND SALDUDDIN, A, J. O, 
Tean CANTONMENT BOARD, 

PESHA WAR—PLAINTIFF— APPELLANT 

versus 

SANT 5ARAN—DEFENDANT— 
RESPONDENT, ; 

Cantonments—Peshawar Cantonment—Presumption 
of ownership of sites within Cantonment area— Right 
to eject occupants on payment of compensation. 

The Oantonment Board of Peshawar must be 
regarded as the owner of all sites within the Peshawar 
Cantonment and the Board isentitled to eject 
the occupants of such sites on payment of com- 
pensation, inthe absence of evidence to prove that 
the latter had acquired proprietary rights therein. 
Kaikhusru Aderji Ghaswala v. Secretary of State for 
India (1), applied, Secretary of State for India v. 
Mulla (2), referred to. 

Second Appeal from the order of the 
District Judge, Peshawar, dated the 12th 
July, 1932, reversing that of the Sub-Judge, 
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Second Olass, Peshawar, dated the 8th 
February. 1932. 

Mr, Beltram, R.B., for the Appellant, 

Mp: Diwan Chand, R, B., for the Responds 
ent, 

dudgment.,—This is a further appeal 
from the decree of the District Judge, 
accepting an appeal and dismissing plaint- 
iff’s suit with costs, The suit concerns an 
area of 2008 square feet in Peshawar Oanton- 
ment surrounded on three sides by houses in 
defendant's possession and on the 4th by a 
public road. The Peshawar Osntonment 
Board as plaintiff asked fora declaratory 
decree tothe effect that the plot belonged 
to the Board and wasin its possession, or 
in the alternative, for a'decree for posses- 
sion against Sant Saran defendant. The 
latter pleaded that the plot was the com- 
pound of his houses; that he was in posses- 
sion of it as owner and had been in ad- 
verse possession since the time of his 
grandfather. The trial Court decreed the 
claim holding that the plot belonged to 
the plaintiff and that defendant hai not 
acquired adverse possession over it, inas- 
much as his possession had not extended 
to the statutory period of 30 years. The 
District Judge differed from his finding 
in both respects, pointing out that the 
plot had not been proved to be a street, as 
defined in the Oantonments Act, and that 
the Oantonment Board had in two of their 
notices directing defendant to clean the 
site recognized him as its owner, 

The position now taken up by the Qan- 
tonment Board in this Oourt is entirely 
different from that adopted by themin the 
two lower Oourts. Itis not now suggast: 
ed thatthe plot is a public street, [he 
claim is taken further back and is based 
on the Oantonment’s, 7. e, Secretary of 
State’s ownership over all lands situated in 
the Oantonment. It is pointed out tha: the 
Peshawar Oantonment was notoriously ac- 
quired by Government by purchase, a fact 
of which judicial notice must be taken, and 
that consequently no private person can 
have a proprietarystitle unless he has ac- 
quired this by purchase. Reference is 
made to the Privy Oouncil ruling in 
Kaikhusru Aderji Ghaswala v. Secretary 
of State 12 Ina, Oas. 117 (l) This 
deals with Poona OQantonment, but 
the principles underlying it are ad- 
mittedly applicable to the Peshawar 


(1) 12 Ind. Oas. 117;15 O. W.N. 909; 10 M. L. Ty 
97; (1911) 2 M. W. N, 23; 14 O.L. J. 268; 13 Bom, 
L. R. 788; 8 A. D. J. 1219; 21 M. L. J. 1100; 36 B, 1; 
38 L-A, 204 (P, Q). 
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. Oantonment also. In his pleas defendant 
set up a proprietary title but made no 
attempt to prove it, and his Counsel before 
us does not suggest that he holds either 
the suit plot or the houses surrounding 
it a8 an absolute owner. His position, 
therefore, is that either of a tenant or a 
lessee. No tenancy is pleaded and as a 
licensee his rights are open to revocation 
at any time at the pleasure of the owner 
{see the decision of the Allahabad High 
Court in Secretary of State for India 
v. Mulla, 66 Ind. Oae. 582 (2)| Defendant's 
Counsel suggests that though a licensee, 
his client has established some sort of a 
right to remain in possession of the suit 
plot on the game: terms as he holds the 
houses surrounding it. He urges that he 
cannot he ejected except after the adopticn 
of the regular procedure, but he draws 
„our attention to no prescribed procedure 
for the ejection of licenseés of defendant's 
statue, Consequently the only available 
action for the owner would appear to be 
by a suit similar to that which is now 
before us. Theonly condition attaching 
to the ejectment would be the peyment 
of compensation for buildings standing 
-on the site or improvements made upon 


it. There are no buildings standing on the 


present plot, but defendent has admittedly 
constructed drains over it, and it is used 
by the tenents of bis houses as a means of 
entry to or exit from them. 

Cn the facts as placed before us, we 
-consider that the Cantonment Board, as 
representing the Secretary of State, must 
-be regarded as the owner of the siteand 
that it is entitled to eject defendant, its 
licensee, on payment of compensation. We, 
therefore, accept the appeal and grant the 
plaintiff Cantonment Board a decree for 
possession of the suit land on payment of 
the value of the drains, such value being 
determined in execution. Inasmuch as 
the Board has succeeded on the strength 
of a title which it did not set up directly 
in the two lower Courts, we consider it 
equitable that the parties should bear 
their own costs throughout the litigation, 
and we direct accordingly. 

Oounsel for the Board has assured us 
that the Board does not wishto interfere 
with the user of the plot by defendant's 
tenants as a passage and that the Can- 
‘tonment’s main object in instituting the 
present suit was to refute the adverse title 
set up by defendant. We trust, therefore, 
_ that oaving established their title the Can- 

(2) 66 Ind. Cas, 582; A, I, R. 1922 All, 57, 


“VENEATARAMA AYYAR V. SOMASUNDARA VANDAYAR, 


1424.6, 

tonment authorities will allow the land to 
continue to be used for the purpose of 
passage, a8 it has been for many years 


ast, 
4. Appeal accepted, 


—— 


MADRAS HIGH COURT. 
Second Oivil Appeal No. 104 of 1927. 
Auguat 11, 1931. 
LagsHMana Rao, J. 
VENKATARAMA AYYAR~ 
PIAINTIFFE—APPELLANT 


versus 
SOMASUNDARA VANDAYAR 
—DrranDant— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47,0. 
XXI, rr. 22,90—Sale—Application to set aside, by 
legal representative of deceased judgment-debtor— 
Want of notice under 0. KAJI, 1. 22—Sale becomes 
invalid only to the extent of share of applicant. 

Just as a decree may be had proportionate to the 
shares of those of the legal representatives of a 
deceased party who have been impleaded,a sale too 
can be upheld to the extent of the shares of those 
duly served. Where, therefore, one of the legal 
representatives of a deceased judgment-debtor 
seeks to set aside a sale on the ground ofhis not 
having been served with the requisite notice under O. 
XXT, r. 22, the sale does not become void in its 
entirety but is rendered invalid only to the extent 
of the applicant's share therein. Manindra Chandra 
Nandi v. Rahatannessa Bibi (1), followed. 


Second Civil Appeal sgainst sn 
order of the Disirict Judge, Hast Tanjore, 
dated the 13th December, 1326. 

Mr. A, Ganesa Iyer, for the Appellant, 

Messrs, K. Bhashyamand 7, R. Srinivasan, 
fcr the Respondents. 

Judgment—The view of the lower 
Courts that the eale is void as against all 
the defendants is erronsoue, and as pointed 
out in Manindra Chandra Nandi v. Rahat- 
annessa Bibi (1) the sale will be invalid 
only to the extent of the share of the 
legal represeniative of the deceased judg- 
ment-debtor who was not served with the 
requisite notice under O. XXI, r. 22, Oivil 
Procedure Code. There ie, on principle also, 
no reason for holding that the sale is void 
in its entirety; and justas a decree may 
be had proportionate to the shares of those 
who have been impleaded, a sale too can 
be upheld to the extent of the shares of 
those who were duly served. O. XXI, r. 90, 
Oivil Procedure Oode, is not applicables in 
so far as the petition is based on the 
absence of notice under O XXI, r. 22, 
ana the esle will be invalid only to the 

(1) 133 Ind, Cas. 670; A. I. R. 1931 Cal. 555; 58 
0, 825: 53 O. L.J.46; 35 G. W, N, 220; Ind, Rul, 
(1931) Oal, 734, ` d 
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Ceased, defendant No, 7, It is however 
urged that the sale was impugned on other 
grounds as well under O. XXI, r. 90, and 
the matter has not been inquired into. 
The order of the lower Appellate Court 
is therefore set aside and the petition is 
remanded to the court of first instance for 
disposal according to law in the light of 
the above observations. Costs up to date 
will follow and abide the result. 
N. K./A, i -Case remanded. 
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TRAVANCORE HIGH COURT. 
Oivil Revision Petition No, 232 of 1106, 
October 4, 1932, 
NARAYANA PILLAI AND CHAKKO, JJ. 
Kanakku Thampi MARTHANDAN 
NARAYANAN AND ANOTHER — 
PRTITIONEES 
i versus 
Kanakku Thampi CHEMPAKARA- 
MAN VELAYUDHAN AND 0THERS— 
COUNTER-PETITIONERS, 
Malabar Law—Marumakkathayam family—Agree- 
ment to divide, whether sufficient to break up the 


joint holding—Travancore Nair Regulation (II 0 
1100 M. E.), s. 89. g pac 

An agreement to divide by all the members of 
a tarwad governed by the Travancore Nair Regu- 
lation, is enough tobreak up the joint holding. 

Where a junior member of a Nair tarwad in- 
stituted a suit for setting aside a lease-deed execut- 
ed by the karnavan who died during the pendency 
of the suit, and before his death the karnavan had 
executed a release in favour of his wife and son with 
regard to the „plaint property alleging that he had 
effected a partition of the properties and taken the 
.plaint properties for his share : 

Held, that the karnavan had attained the status 
of division by the agreement of partition and his 
wife and son were entitled to come in as his legal 
representatives, Narayana Pillai v. Parameswaran 
Pillai (1), explained, Syed Kasam v. Jorawar Singh 
(2), referred to. g 


Oivil Revision Petition against an order 
of the Second Judge in O. S. No. 92 of 
1102 of the Trivandrum District Oourt. 

Mr, M. Govindan, for the Petitioners, 

Mr, P. Velu Pillai, for the 3rd Counter- 
Petitioner. 


Chakko, J.—I think that this Civil 
Revision Petition must be allowed. The 
facts giving rise to the petition may be 
shortly stated. The Ist defendant, in O..8, 
No, 92 of 1102 on the file of the District 
Oourt of Trivandrum was the Karanavan 
of his tarwad, The plaintiff was a junior 
member of Ist defendant's tarwad, The plain- 
tiff brought the suit for setting aside a lease- 
deed executed by the Ist defendant in 
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favour of one Parameswaran Pillai de- 
ceased whose logal representatives are 
defendants Nos. 4 to 8. The Ist defendant 
died during the pendency of the suit. 
Before his death he executed a release 
(Ex, VI) in favour of his wife and son with 
regard to the plaint property alleging that 
he had effected a partition of the prop- 
erties and taken the plaint properties for 
his share. On the strength of the alleged 
partition the wife and son of the deceased 
lst defendant applied to be impleaded as 
his legal representatives. The plaintiff 
objected to their impleading. The wife 
and son claimed that by his declaration of 
intention to divide the properties the lst 
defendant had attained the status of 
division and that they were therefore 
entitled to be brought on record as the 
Ist defendant's legal representatives, The 
learned Judge in the court below rejected 
the prayer of the wife and son to be 
brought on record asthe legal represen- 
tatives of the deceased Istgdefendant. They 
have therefore presented the present 
petition, Itappears to methat the learned 
Judges order refusing the appellant's 
prayer is based on a misconception of the 
raling in Narayana Pillai v. Parameswaran 
Pillai (1) The learned Judge in support 
of his. position relies on an observation 
made by His Honour Mr. Justice Para- 
meswaran Pillai in the case cited above, 
viz., 
“that nothing short of the filing of a plaint will 
be sufficient as constituting a partition contemplated 
in s. 39 of the Nair Regulation, II of 1100,” 

It appears to me that His Honour Mr, 
Justice Parameswaran Pillai could not 
have laid down as an abstract proposition 
of law thatthe only way of declaring an 
intention to divide was by filing a plaint 
since a plaint in a suit would after all 
be only a piece of evidence, 
perhaps of a very strong kind, to prove 
the declaration of intention. The learned 
Judge certainly could not have meant to 
lay down that the only way of declaring 
an intention to divide was by the filing 
of a plaint even though there might ba 
evidence of a stronger and more conclusive 
character than the filing of aplaint in a 
suit, Forinstancein the present case it 
is proved that there was an actual agree- 
mentcome to between the parties that the 
properties should be divided and that the 
only thing which remained to be done was 
to actually carry out the partition by metes 
and bounds. Now certainly this agree 


(1) 18 T, L, J, 747, 
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ment of partition solemnly entered into 
between all the parties is perhaps a more 
cogent piece of evidence to prove the 
intention of the parties to divide than the 
filing of a plaint. I certainly cannot find 
any prinicple of law which says that a 
plaint in asuit may evidence a declaration 
of intention to divide but not an actual 
agreement between the parties to the same 
effect, The observation made by the 
learned Judge in Narayana Pillai’s case 
(1) and relied on by the court below must 
have been made with reference to the par- 
ticular facts of that case and cannot, in my 
‘opinion, be considered as a universal 
proposition of law applicable to every case 
for after all the matter required to be 
‘proved in all such cases is an unequivocal 
‘declaration of intention on the part of one 
of the joint holders to hold his share 
separately even though no actual division 
takes place and the commencsment of a 
‘suit for partition has been held io be sufficient 
to effect a severance in interest even before 
decree: Syed Kasam v. Jorawar Singh (2). 
The intention may be shown in more ways 
than cne. The learned , District Judge’s 
reliance on the dictum above cited irom 
Narayana Pillai’s case (1) appears to 
me to illustrate the very gravedanger which 
is involved in wresting judicial dicta from 
their context and applying them indiscri- 
minately to facts and circumstances in 
other cases. The learned Judge has fcund 
on the evidence which is of a most un- 
‘impeachable character that asa matter of 
fact the parties had agreed to partition 
the properties and that the only thing 
that remained to be done was the actual 
partition of the properties for which 
arbitrators were appointed. No formal 
objection has been filed by the respondent 
to the finding ofthe learned Judge which 
ig very explicit and clear, the Judge’s own 
words being < 

“I hold therefore that there was an agreement for 
partition in plaintiff's family including the Ist defen- 
dant and other members and that arbitration has 


been intended to be brought into existence to actually 
carry out the division of properties.” 


lt is now too late in the day to contend 
that a declaration of intention to divide on 
the partof one or more members. even in 
a Marumakkathayam family does not 
effect a severance of interest. In my 
judgment therefore the lst defendant had 


(2) 68 Ind. Cas. 573; A. IR. 1922 P, 0,353; 3 
M. A T. 46; 16 L. W. 223; 18 N. L. R. 127; 43 it 
L. J. 676; 21 A.L. J. 57; 25 Bom, L. R. l; 37 O.L, 
7 F O., W. Na 179; 50 ©, 84; 49 I, A, 358 
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attatined the status of division by the 
agreement of partition and his wife and 
son were entitled to come in as his legal 
representativer. 

The order of the lower Court i; reversed 
and the case sent back for disposal accord- 
ing to lawin the light of the observations 
made above. We make no order as to 
costs in this Civil Revision Petition. 

Narayana Pillai, J.—I agree to the 
order proposed by my learned brother. No 
question of unilateral declaration and its 
effect arises in this case. The case rests 
on an agreement to divide by all the 
members of the tarwad. Such an agree- 
ment is enough to break pp the joint 
holding, 


Na Case sent back, 


PRIVY COUNCIL. 

Appeal irom the Supreme Oourt of the 

f Island of Ceylon. 
November 25, 1932. 
Loxp Arain, LO#D TOMLIN aND 
Loxp Mao MILLAN. 
O. A. P. R. M. A. R. ADAIKAPPA 
CHE l'1 IAR—APPBLLANT 
versus ; 
THOMAS COOK anD SON (Bankers), LTD., 
— RABPONDENTB. 

Banking—Manager of Bank—Power to ‘back’ bills 
—Power to ‘endorse’ and ‘pay’, whether involves 
power to ‘back'—Practice of  Banks—Contract 
—Mistake of fact—Suit to recover money paid by 
mistake—Essentials of cause of action—Construction 
of deeds—Omissions, 

There is no principle of construction which per- 
mits a document contrary to its actual wording 
to be read as though it followed a proposed prece- 
dent unless between the parties ithas been recti- 
fied „or at leastis suchas would, by the court 
be rectified. jp. 663, col. 2.] 

The power to ‘endorse’ given to the officer of 
a Bank should not be construed as giving the 
officer the power to sign otherwise than as drawer 
or acceptor or holder so as te cause the Bank to 
“in ur the liabilities of an indorser” under s. 56 
of the Bills of Mxchange Act.1tdoes not empower 


the officer to‘back’ bills on behalf of the Bank, 
[ibid ] 


Power to ‘pay’ cheques does not involve the 
power to promise to pay. [ibid.] 
General words used in a power of attorney 


must be read with the special powers given in 
the earlier clauses, and cannot be construed so as 
to enlarge tae restricted powers there mentioned. 
[ibida] 

According to ordinary banking usage it is quite 
outside a manager's general, authority to ‘back’ 
bills on behalf of the Bank, [p. 664, col. 1.) 

To establish a cause of action to recover money 
as money, paid by mistake, the mistake should be 
as to some fact causing 2 liability to pay. Oash 
handed over under a voluntary contract hardly 
comes within that description. [ibid.] 
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Messrs. Stewart Bevan, K. C , and H. J.P. 
Hallett, for the Appellant, 

Messrs, A. N. Pritt, K. C., and R.O. Sul- 
livan, for the Respondents, 

Lord Atkin.—Thisis an appeal from 
the Supreme Oourt of the Island of Ceylon 
in an action in which the plaintiff sought to 
recover from the defendants the sum of 
Rs. 1,70,000 on four cheques or alternatively 
as money had and received. 

The action was tried in the District Court 
of Oolombo, where the plaintiff recovered 
judgment. On appeal to the Supreme 
Court the judgment of the District Judge 
was reversed and the action dismissed 
with costs. The plaintiff is a money-lender 
carrying on business at Colombo, and the 
dispute arises out of a series of transac- 
tions in which the plaintiff, one M. 8. Peiris, 
now deceased, carrying on businessas Don 
Philip & Ov., and as is alleged, the defend. 
dante, acting through John Davis, their 
acting Manager, were engaged. Peiris was 
a trader who before the events in issue 
hud become insolvent; his certificate had 
been suspended for seven years, but he 
continued to trade through a former ser- 
vant in the name of Don Philip & Oo. In 
1924 the defendant Bank was registered. It 
took over the banking business of the well 
known tourist agency. The agency busi- 
ness and the banking business were con- 
ducted in the same building. Mr. Smith 
controlled both businesses; but the bank- 
ing business under Smith’s general con- 
trol was managed by Mr. Johu Davis. In 
1925 Mr. Davis was given a power of at- 
toraey by the Oompany’s general represen- 
tative in the East, Mr. 8. E. Humphreys. 
One of the questions in dispute is whether 
the terms of the power of attorney authoris- 
ed Davis to bind the bank to perform the 
obligations which the plaintiff seeks to en- 
force, Mr. Peiris, as Don Philip & Oo, 
appears to have had dealings with the de- 
fendant Bank before Davis came on the 
scene. He appeared to be doing an active 
business asa produce broker, and Davis 
allowed him a small overdraft. In June 1925 
Davis made Peiris an advance against ship- 
ping documents of tea. The consignees re- 
fused to take up the documents, and the 
result of the transaction was that Peiris 
account was overdrawn to the extent of over 
Rs, 16,000. Mr. Smithtappears throughout to 
have disapproved of advances being made 
to Peirie, and he instructed Davis to take 
steps to have the overdraft paid off. In 
October Peiris borrowed the money from one 
Ramachandra, who was only willing to 
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advance ontheterms that the Bank gua“ 
ranteed payment. On October 17th, 1925, 
Peiris drew acheque on the defendant 
Bank for Rs. 17,000 in favour of Rama- 
chandra, and Davis wrote on the back of 
the cheque ‘Good for paymenton December’ 
17th, 1925" or. words to that effect, and. 
signed in per pro Thomas Cook & Son 
(Bankers), Ltd., John Davis. In exchange | 
for this document Ramachandra made the 
agreed advance of Rs. 16,500 by his cheque 
of October 17th. On December 17th Peiris. 
account was only in credit Rs. 4. Davis 
could not ordinarily allow the cheque to be 
paid without debiting Peiris account and: 
thus re-establishing the overdraft which he 
had been directed to end. Accordingly 
when the cheque was met, Davis directed 
a transfer to Peiria’ account of a credit 
entry “Oash ex selves, 17,000 ” and made a 
fictitious entry in the Banks’ Till book 
“Safe 17,000,” which served to avoid dis- 
covery of what had taken place, ? 
This was obviously but a temporary de- 
vice and measures had to be taken to give 
a better appearance of regularity to the 
transaction, On December 29th, 1925, Pei- 
ris entered into the first of a series of 
transactions with the appellant which cul- 
minated in January, 1928, in the negotia- 
tions of the document in suit. Peiris asked 
the appellant to cash a cheque of Don 
Philip & Oo drawnon the bsak; the ap- 
pellant refused but on being told ona la‘er 
occasion that the bank would agree to pay 


. the cheque on a future date, he agreed. 


Ascordingly Peiris gave the appellant a 
caeque dated Dac3amber 29, 1925, for ‘Rg, 
20,000, drawnin the nams of Don Phi:ip 
& Oo. on the bank, endorsed “Good for 
payment on January 12th, 1926, per pro 
Thomas Oook & Son (Bankers) Lid, John 
Davis.” In return the appellant gave to 
Pairis a cheque of even datein favour of 
Don Pailip & Oo, which was cleared 
through the Bank. Davis gave to the ap- 
pellant at the same time a memorandum, 
“Received_for credit on Don Philip 
& Oo. cheque on National Bank of 
India for Rs. 20,000,” with the same sig- 
nature as toths ‘endorsement. Rs. 3,000 
was placed to the credit of Don Philip; 
the bslance was usad to put the Bank books 
in order by cancelling the fictitious entry 
of “17,000 in safe”: On January 12th the 
Don Pailipaccount was not in sufficient 
credit to meet the guaranteed cheque, 
Another fictitious entry had to be made, 
uutil January 2ist, 1926, when another 
similar cheque transaction was entered 
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into for Re, 37,500, with a bank guarantee 
for payment on February 4:h, This was 
further metby athird cheque transaction 
on February 4thfor Rs. 18,000 payable on 
March 5th. 

So the transactions went on month by 
month: sometimes the cheques being plainly 
renewals in whole or in part: sometimes 
constituting fresh advances; in ell cases 
where there was not immediate renewal 
the account of Don Philip was kept in 
credit by -a fictitious entry until the 
necesgary cheque arrived of the appellant. 

Some of the apparent increase in advan- 
ces no doubt represented interest; in other 
cases the interest charges were paid by 
feparate cheques of Don Philip & Oo, 
Between December ‘29th, 1925, and Jan- 
uary 3rd, 1928, 75 cheques had been ex- 
changed, varying in amount from Ra, 5,000 
to Rs. 75,000.. In May, 1927, the appellant 
changed thesystem and thenceforth drew 
his cheques in favour of Thos. Oook & 
Son, crossing them “Account payee only.” 
This seems to have been the result of a 
local case in which a person who received 
cheques drawn in favour of his employers 
and .so crossed was held to be unable to 
negotiate them soas to make the drawer 
lisble. The effect, if any, of this change 
of procedure will be considered later. 
In September, 1927, Peiris came to the 
appellant with a request that he would 
not present the cheques indorsed by Davis, 
but would take in substitution a cheque 
drawn by Don Philip bearing the due 
date, andon payment: of such cheque 
would return the indorsed cheque. The 
story told by Peiris was that in this man- 
ner he would escape paying commission 
to the Bank, Davis; on being applied to, con- 
firmed this remarkable explanation, and the- 
appellants acceded to the request, We now 
come to the final stage of these transactions. 

.On January 3rd, 1928, there were out- 
standing in the appellant's possession three 
cheques of Don Philip indorsed by the 
Bank for payment on various days:— 

(1) December 17th, 1927, for Rs. 35,000, 
payable by the Bank on January 16th, 1928, 

(z) December 23rd, 1927, for Rs. 59,C00, 
payable by the Bank on January 7th, 1928, 


(3) December 23rd, 1927, for Rs. 50,060, 


payable by the Bank on January 21st, 1928. 

_But Davis had ceased to enjoy the Bank's 
confidence. Some inquiry into his alleged 
practice of giving guarantees on behalf 
of the Bank had been made in October, 
though nothing had been done, But on 
December 29th, 1927, Mr. Humphreys learn- 
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ed that Davis had written a.letter.to an- 
other Bank guaranteeing the production of 
certain shipping documents (apparently 
a completely genuine transaction)... He 
suspended Davis and there and then re- 
voked his power of attorney, marking it 
as cancelled. 

On January 3rd the balance of Don 
Philip's account was only Rs. 652. The. 
outstanding cheques would have to be met. 
Theappellant was willing to renew and 
even to make afresh advance on receiv- 
ing the usual Bank guarantee. January 
3rd wasa Bank holiday. The appellant's 
mansger, Somasunderam, met Peiris and 
Davis at Peiris’ warehouse. Somasundeyam 
received four cheques drawn by Don 
Philip in favour of the appellant and 
dated January 3rd, 1928, for Rs. 35,000, 
Rs. 50,000, Rs. 35,000 and Rs. 50,000, each 
indorsed respectively, “Payment of this 
cheque on 5th (6th, 7th, 8th) March, 1928, 
guaranteed, per pro Thos. Oook & Son 
(Bankers), Ltd., John Davis.” In return 
Somasunderam gave to Davis or Peiris 
cheques dated January 3rd, 1928, for Re. 
35,010 and Rs, 50,000, Rs. 50,000 end 
Rs. 20,000 drawn in favour cf 
Thomas Cook & Son (Bankers), Ltd., or 
order, crossed “Not negotiable, psyee's 
account only,” and a fifth cheque drawn 
as open cheque to Don Philip & Oo. for 
Re. 15,600, as Peiris said he desired that 
amount of cash. In respect of the’ cheque 
for Rs. 20,000 and the open cheque for 
15,000 David at Somesunderam’s 
request gave a receipt, “Received to cur 
credit tne sum of Rs. 35,000 as per reverte, 
perpro Thomas Cook & Son (Bankers) Ltd., 
John Davie,” and on the reverse,— 

“Re, 15,000, cash 

Rs. 20,000 cheque balance 


Rs, 35,000." : 

On January 4th, 1928, Peiris or eomeore 
on his behalf paid into Don Philip’s account: 
with the bank the four cheques making’ 
Rs.1,55,000. No one seems to have thought 
it unusual that he should be paying in. 
cheques drawn totheorder of the Bank,: 
The cheques were stamped on the face with: 
Thomas Cook’s stamp, apparently at the- 
Olearing House or for Olearing house. 
purposes, and were credited to Don 
Philip’s account and served to meet 
the outstanding cheques falling due in 
January, for which, as before,.the unendors- 
ed cheques of Don Philip were substituted 
In March the cheques for - Rs..1,55,000- 
were presented, but were returned “Account 
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closed” On January 27th, 1928, the Bank had 
closed Don Philip’s account and had paid 
over the then credit balance of Rs. 825. 

In proceeding to discues the liability of 
the Bank, it has to be remembered that 
the courts have negatived any lack of good 
faith on the part of the appellants, and 
that Davis was not cross-examined to 
suggest that he derived any personal advan- 
tage from his proceedings. A specific issue 
əs to whether the plaintiff or his 
agents had knowledge of a conspiracy 
by Davis and Peiris to defraud the Bank 
was negatived by the trial Judge. 

The case against the Bank was made 
under two heads :— 

(1) The Bank were liable on the contract 
contained in the cheques because 
Davis had actual authority to make 
such a contract, 

(2) If no such contract was in fact made, 
then the Bank were liable in the 
amount of the cheques for money 
had and received either as money 
paid for no consideration, or on a 
consideration which had wholly 
failed, or for money paid under a 
mistake of fact. 

The first question to determine is what 
was the contract made between the parties, 
The plaintiff alleged that he lent the money 
totbe Bank. In support of this view he 
relied on the fact that his later cheques, 
including those that he gave on the trane- 
action in question, were drawn in favour of 
the Bank, marked “Not negotiable” and 
“Payee's account only.” Their Lordships 
however, are clearly of opinion that the 
money throughout was lent to Peiris. He 
drew the cheque in repayment, and he paid 
the interest. The plain business was that 
money was lent to Peiris and purported to 


be guaranteed by the Bank. Had then’ 


Davis actual authority to guarantee pay- 
ment of these loans by Peiris? This de- 
pends primarily upon the construction 
of the power-of-attorney, though it is also 
possible that beyond the express powers of 
the power-of-attorney there might be actual 
implied authority necessarily arising from 
the service of Davis as acting manager of 
the Bank. The plaintiff faintly suggested 
such an authority, but mainly relied on the 
express words of the power-of attorney, 
Oddly enough, both parties contended that 
the words on the cheque were an acceptance 
of the cheque. The plaintiffs sought to 
read the word “accept” into cl. 4 of the 
power of attorney, suggesting that it had 
been omitted by a copyist’s error in copying 


ADAIKAPPA OHETTIAR 4. THOMAS COOK & SON, 


663 


the clause from the power.of-attorney’ 
given to Mr. Humphreya on August let, 
1924. Though this construction found’ 
favour with the District Judge, it appears 
to their Lordships quite inadmissible, 
Thera is no principle of construction which’ 
permits a document contrary to its actual. 
wording to be read as though it followed a 
proposed precedent unless between the par- 
ties it has been rectified or at least is such 
as would by the court be rectifiad. In the 
present case, however, there seems to ba 
little doubt that the omission was inten- 
tional. The defendants, relying upon the 
omission, ssek to make the promise an 
acceptance in order to place it outside the 
authority given by the document. They 
say that the writing was in the terms of 
B, 7 (1) of the Bills of Exchange Act, the 
signification by the drawee of his assent to 
the order of the drawer, and that as bys, 19 
an acceptance may ba qualified as to time, 
all the requirements of a valid acceptance 
are present. So far as is relevant to this 
point the statutory provisions in force 
in Oeylon at the material dates were 
equivalent to those of the Bills of Exchange 
Act, 1882. No doubt as between the immedi- 
ate parties to a bill an acceptance may ex- 
press only acontract of guarantee, which 
in reality, as has been said, this was. No 
doubt also a cheque may be accepted, how- 
ever unusual such a transaction is, Any- 
thing less like the ordinary business con; 
ception of an acceptance in form and in- 
tention than this contract would perhaps” 
be difficult to find. Théir Lordships find: 
it unnecessary to decide whether this was 
an acceptance or not, for whatever it be 
called it appears to them not to be within 
any of the express powers given by the 
power of-attorney, It was said to be an. 
exercise of the power to “endorse”, In their 
Lordships’ view, this power-of-attorney ` 
should not be construed as giving Davis. 
the power to siga otherwise than as drawer 
or acceptor or holder so as to cause the 
Bank to “incur the liabilities of an indors- 
er” under s, 56 of the Billa of Exchange 
Act. It never was intended that the Bank | 
servant should “back” bills on behalf of. 
the Bank. Equally unwarranted is the 
suggestion that the power to “pay” cheques, 
ətc., involves the power to promise to pay. 
The general words ia cle, 9 and 10 must 
be read with the special powers given in. 
the earlier clauses, and cannot ba construed 
so as to enlarge the restricted powers thre © 
mentioned. It follows that Davis had no _ 
actual authority given him by the power-of- 
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attorney -to guarantee payment of these 
loans by Peiris. Their Lordehips are also 
quite satisfied that his position in the Bank 
‘was not such as to make it necessary to 
imply the power to enter into these transac- 
tions on the part of the Bank. They appear 
on the evidence and according to ordina- 
ry banking usage to be quite outside a 
manager's general authority. This last 
consideration would dispose of any question 
of ostensible authority; but as the plaintiff 
twice examired the power of-attorney and 
plainly relied only cn the evidence of actual 
authority, any reliance on ostensible author- 
ity was properly negatived in the courts 
below, and was not prezsed before their 
Lordships. 

It remains, therefore, to consider the ques- 
tion of the plaintifi’s rights, if any, on the 
footing that no contract was in fact made 
between him and the Bank. If, as the 
plaintiff contended, the apparent contract 
was that the money had been lent to the 
Bank, or thatthe Bank otherwise was to 
have the disposition of the money,there could 
be no doubt as to the plaintifi's right. He 
would have performed his part of the con- 
tract, relying upon a supposed effective 
promise of the Bank to pay. On proof that 
such promise was not made he could re- 
cover the money as having been paid with- 
out consideration. Whether he could re- 
cover it as money paid under a mistake of 
fact is not so clear. lt is necessary to es- 
tablish this cause of action that the mistake 
should be as to some fact causing a liabil- 
ity to pay. Oash handed over under a 


voluntary contract hardly comes with- 
in that description. It was ingenious- 
ly contended by Jounsel for the 


plaintiff that while plaintiff's cheque may 
not have been handed over under any 
mistaken belief that he was bound to 
part with it, payment of his cheque was 
made under the mistaken belief that he 
was bound to honour it under a binding 
contract with the Bank. It seems unneces- 
sary to discues this refinement, for if the 
Bank received the money at their own 
disposal under a mistake by the plaintiff 
as to the supp sed agent's authority, they 
would have to return it, But, io fact the 
Bank received the money on the terms 
that it should be placed to Peirie' credit. 
The transaction was one by which the 
supposed contract as between the three 
parties required that the money represent- 
ed by the cheque drawn in favour of the 
Bank should be made available to Peiris 
in his account kept with the Bank. In 


ADAIKAPPA OHETTIAR V, THOMAS GOOK & BON. 


142 I. 0, 


no other way in the circumstances could 
Peiris fairly becorae indebted to the plaint- 
iff so as to be liable on thecheque which 
Peiris drew and the Bank guaranteed, or 
become liable to pay interest, as in fact 
he did. In no other way could the cheques 
of the plaintiff serve to effect a renewal 
(as undoubtedly was intended) of the 
outstanding cheques for Rs, 1,35,900 replac- 
ed in accordance with the practice of the 
parties by the cheques of Peiris alone. The 
Bank dealt with the plaintiff's cheques 
precisely as they were intended to deal 
with them under the supposed contract, 
They collected them for Peiris’ account, 
placed the entire proceeds to Peiris' credit, 
and out of the prcceeds the outstanding 
cheques in favour of the plaintiff were 
met, The Bank are in the position of a 
mandatory who has fully performed his 
mandate, before any mistake has been 
‘discovered. In these circumstances the 
Bank are not liable to repay money to 
the plaintiff which they have disposed of 
according to the plaintiff's wishes in 
accordance with the supposed contract. 

As a final bit of salvage, Oounsel for 
the plaintiff contended that at any rate as 
the result of the series of transactions the 
Bank received from the plaintiff's money 
payment of the original Rs. 17,000 which 
in December, 1925, they had paid to 
Ramachandra. The answer to this is that 
that advance had long before been repaid 
to the Bank by Peiris by the numerous 
credit payments which he bad made since 
that date in accordance with the ordinary 
principles applicable to appropriation of 
payments. 

‘fhe simple result is that the plaintiff 
is found to have advancei money to Peiris 
on an invalid security, and that he and 
not the: Bank must bear the loss. Their 
Lordships will humbly advise His Majesty 
that this appeal should be dismissed. The 
appellant must pay the costa. 


A. Appeal dismissed, 


Solicitor for the Appsllant:—Mr. 0. A. 
Cayley. 

Solisitors for the Respondents :—Messra. 
Field Roscol, & Co. 


1933 


OUDH CHIEF COURT. 
Criminal Appeal No. 223 of 1932. 
September 28, 1932. 

Bisagsawak Nata AND Kison, Jd. 
AJODHIA AND oTHERS—ACOU-BD— 
APPELLANTS 
versus 
EMPEROR—Opposira PARTY. 

Penal Code (XLV of 1860), ss. 97, 100, 302, 804— 
Rioting—Accused far outnumbering opponents—Use 
of excessive violence—Right of private defence— 
Whether lost—Culpable homicide or murder—Other 
party beginning fight. 

Where in a riot, the party of the accused 
outnumbers their adversaries and the violence 
used by them appears to be grossly in excess 
of the occasion, the accused cannot be said to be 
exercising the right of private defence in good faith, 
even if they be supposed to have had the right 
when the afiray began. [p. 667, col. 2.] 


Oriminal Appeal against an order of 
the Sessions Judge, Lucknow, dated the 
llth May, 1932. 


Mr. R. F. Bahadurji, for the Appellants. 
Mr. G. H Thomas, for the Orown. 


Judgment—On 26th November 1931 
atabout4P.mM,a very serious riot took 
place in village Rati, Police Station 
Mohanlalganj, District Lucknow, In this 
riot two brothers Arjun Singh and Bhag- 
wan Bhakhsh Singh, Thakurs ofa village 
Baraindatwo miles from Rati, their nephew, 
Sheorakhan Singh and their cousin, 
Ajudhia Singh of village Kurri were all 
four killed and Jagmohan Singh another 
cousin of Arjun Singh was injured. The 


game night revenge was taken bya relative. 


of Arjun Singh, who with a number of 
other men murdered Ram Katan Brahman, 
one of the leaders of the party, who had 
heaten Arjun Singh and others, in his 
house in Rati village. For the latter mur- 
der Ram Autar Singha relative of Arjun 
Singh and four of his men have been con- 
victed of an offence under s. 202, Indian 
Penal Ocde, and sentenced to transportation 
for life. 

In the case with which we are concerned 
19men were committed for trial by the 
Oourt of Session for the murder of Arjun 
Singh and his threerelatives, One of these 
Baij Nath Brahman was ill when the trial 
started and we understand that he has been 
separately tried, His case is not before us. 
Of theremaining eighteen, after a very 
careful trial, the learned Sessions Judge 
acquitted nine and convicted the nine 
appellante, Obheda Brahman of village 
Obilauli, BarjujBrahman of village ; Patka- 
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pur, Babu Singh Thakar of village Patka- 
pur, Bhullan Pasi of village Mastipur, 
Ajudhia son of Bhullai, Ajudhia son of 
Bhawani, Angnu and Ram Lal, Pasis, all 
of village Rati and Gangu Pasi of village 
Sarora of offences under se. 302 and 147, 
Indien Penal Code. For the offence under 
s. 302 they have all been sentenced to 
transportation for lifeand for the offence 
under s 14! they have all been sentenced 
to two years’ rigorous impriscnment, the 
sentences to run concurieatly. 

The facts that led up to the riot are not 
in dispute. Village Rati belongs to the 
Talukdar of Rejamsu, a widow Thakur lady 
and there isin this villagea grove known 
asthe Samda grove. One Rampal Singh 
Thakur, a ri sident of Bilaspur in the Central 
Provinces, has under-proprietary rights in 
village Rati and claims the ownership of 
this grove. In the revenue papers the 


< groveis shown as belongingto the Raja- 


mau estate, but forsome time Sheorakhan 
Singh deceased who is the brother-in-law 
of Rampal Singh and manages his affairs 


_in Rati under a power of attorney, and with 


the help of his relatives had been endeavour- 
ing to assert Rampal Singh’s rights to the 
poesession of Samda grove. The methods 
adopted by these persons were to cut the 
grass of the grove, to grez6 cattle in it and 
to sell timber from the grove. On 28th 
April 1931, the talukdar through her Zilledar 
Ram BehariSingh made an application to 
a Magistrate against Arjun Singh and 
Bhagwan Baksh Singh undor s. 155, Orimi- 
nal Procedure Oode. On Sth May 1931, 
Ram Behari Singh Zilledar made an appli- 
cation under s. 107, Oriminal Procedure , 
Code, for the binding over to keep the 
peace, of Arjun Singh ahd Bhegwan Bakhsh 
Singh and four ,others, all four of whom 
were accused in the case relating tothe . 
murder of Ram Ratan but were acquitted, 
and two of whom, Jalla and Dargahi, 
are proeecution witnesses in the present 
case, 

On 26th June 1931, Ram Behari Singh 
withdrew the application under 6. 145 and 
prayed that proceedings under s. 107 only 
should be taken. He summoned among 
other wilnesses Ram Ratan deceased, 
Bisheshar one of the acquitted accused in 
the presentcase, Sheo Oharan Singh the 
father of Ajudhia Singh, another acquitted 
accused, and Bhawani.the father of Ajudhia 
Pasi, one of the appellants before us. On ` 
26th June 1231, a counter application under 
65. 107 was presented by Arjun Singh against 
Ram Behari Singh Zilledar and Adhya 
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Baran Singh; Manager of the Rejamau 
estate, Ram Ratan deceased, Sheo Oharan 
.Singh and Bisheshar mentioned above, and 
Ajudhia son of Bhullai appellant before 
us. On 26th August 1931 the District 
Magistrate ordered that proceedings in 
these cases should be taken under s. 145 
and not under s. 107, Oriminal Procedure 
Oode. On 10th September 1931, Jalla, who 
is Arjun Singh’s herdman, impounded 33 
head. of cattle naming Ram Ratan decens- 
ed, Bisheshar, one of the acquitted accused, 
and others as their owners. On the same 
date Sarju Brahman, one of the appellants 
before us, impounded 36 head of cattle under 
the instructions of Ram Behari Singh 
Zilledar, some of wa were selena by 
Achal and Jalla who are prosecution wit- 
nesses in the case. On 15th September, 
1921, Ram Behari Singh again made an 
application undere. 107, Oriminal Proce- 
dure Uode, against Arjun Singh, Bhagwan 
Bakhsh Singh, Sheorakhan Singh, Ram 
Lal, Achal, Dargahi and Jalla. About this 
time it appears that the dera of the 
talukdar at Rati was set on fire by some 
unknown persons. On Tth October, 1931, 
the Sub-Divisional Magistrate recommend- 
ed tothe District Magistrate that action 
under s, 107 as well as unders. 145, Orimi- 
nal Procedure Code, should be taken 
against the parties of Arjun Singh and Ram 
Behari Singh. Proceedings were still pend- 
ing when the riot in question took place. 

As bas been observed by the learned 
Sessions Judge, there can be no doubt that 
Arjun Singh and his relatives had definitely 
thrown down the gauntlet to the servants of 
ithe Rajamau estate. Adjudhia Singh, 
deceased, had been called in from village 
Kurri to their assistance, and on the day 
in question, 26th November, 1931, they 
drove not only their own cattle, buta 
great number of cattle | collected from 
neighbouring villages, into the Samda 
grove to graze, & herd of two hundred to 
three hundred head. They also sold a tree 
of the grove to one Babu Lal Barhai, who is 
a witness inthe case, andthe wood of the 
tree was removed from the grove on the 
same date. That a fight took place on that 
datein which Arjun Singh and Ajudhia 
Singh were killed on the spot and Sheo- 
rakhan Singh and Bhagwan Bakhsh Singh 
were so seriously injured that they died 
on 28th November and 6th December res- 
pectively, andthat the nine appellants 
before us were among the party of their 
assailants, bas also not been contested be- 
fore us, : G . 
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The contentions put forward by the learn- 
ed Counsel for the appellante are: firstly, 
that the fight took place in the grove and 
the persons mentioned wera killed in the 
exercise of the right of -private defence of 
property; secondly, thatthe Thakurs were 
the aggressore and the said persons were 
killed in the exercise of the right of private 
defence of the persona of the opposite party, 
and thirdly, that the said persons were killed 
without premeditation in a sudden fight in 
the heat of passion upon a sudden quarrel 
and without it being the intention of the 
party of the appellants to kill anybody. 

In order to appreciate these contentions 
itis necessary to get a clear picture of what 
actually took place. For this purpose we 
have taken the trouble of reading through 
the whole of the evidenca. It is perfectly 
clear that the fight did not take place in the 
grove, but just outside the village at a 
short distance from the house of Ram 
Ratan deceased and the dera of the talukdar. 
It is nobody's case that the fight took place 
in the grove, Itis trus that the Samda 
grove is given as the venue of the riot 
in the first report by Parbi Ohaukidar at 
the Police Station, but the chaukidar was 
not speaking from his own information. He 
received the information on which he based 
the report from Jalla, witness, The pro- 
secution witnesses, eleven in number, who 
purport to have been eye-witnesses of the 
occurrence including Jalla himself, and two 
other eye-witnesses examined by the court 
under s. 540, Oriminal Procedure Code, are 
unanimous that the fight took place just 
outside the village of Rati while the Thakurs 
were on their way back to Barainda sfter 
sending away the cattle that had been 
grazing inthe grove and sending away 
Babu Lal’s cartload of timber. Most of 
the accused pleaded alibi, but Sarju Brah- 
man, appellant, who admits his 
presence in the fight together with 
certain other persons, also states that the 
fight took place after the Thakura had left 
the Samda grove and had reached the spot 
where the prosecution witnesses say that 
the fight took place. No evidenca to the 
contrary was produced by the accused: 
In fact they produced no defence witnesses. 
It is therefore clear that no question of the 
right of private defence of property arises 
in the case. 

Asfaras we have been able to gather 
from our perusal of the evidence when 
Arjan Singh and his companions left the 
Samda grove in the afternoon of 26th 
November 1931 they were in a spirit of 
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great elation at having effectively asserted 
their right to the grove in defiance of the 
taluqdar’s people by grazing so many cattle 
in it andeelling the timber of a tree. It 
wili be remembered that they had called 
in Ajudhia Singh from his village, Kurri 
and all five were armed with lathis. This 
suggests thai they anticipated interference, 
They were evidently in a traculent mood as 
when they approached village Rati they 
began uttezing cries of “Bam Bam” which 
wa understand to ba in the nature of a 
challenge or war-cry. As they drew near 
the village a party of the ialuqdar’s men, 
headed apparently by Obheda, appellant, 
and armed with lathis, came out of the 
village and Ohheda cslled out to Arjun 
Singh to have a care for himself. Arjun 
Singh retorted that he esa thakur was not 
going to turn his back and abused Obheda 
saying, according to the prosecution wit- 
ness Mendsi: 

“Tf you were not a Brahman, I would cut 
sucking pig and stuff it in your mouth.” 

On this the fight began. There is evi- 
dence of several of the prosecution wit- 
nesses that it was Arjan Singh who dealt 
the first blow, which he aimed at Ohheda. 
The learned Sessions Judge has come to 
the conclusion that out of thirteen eye-wit- 
nesses there are only six on whose evidenca 
reliance can be placed without reserve, 
and these six, threes Moendai, Pem and 
Madho, depose that it was Arjan Singh 
who struck the first blow. Only Makka of 
these witneases says that it was Chheda who 
first struck a blow at Arjun Singh, Of the 
Temaining two Badlu could not say who 
struck the first blow and Udhe appears to 


up a 


have come on the scene after the ight had. 


commenced, It seems tous [therefore that 
it must be accepted that the actual fight 
began by Arjun Singh striking a blow at 
Obheds, and if Arjun Singh and his party 
had been in a less jtruculent mood and had 
gone on their way without abusing the 
other eide or deliberately confronting them 
itis not impossible that there would have 
been no fight. Some of the prosecution 
witnesses say that after Ajudhia Singh had 
been struck dowa he got up and fled into 
the house of Makka, witness, from which he 
was dragged out by some of the opposite 
party and beaten again. We are not 
satisiied that the story of the second beating 
of Ajudhiais true. It is only msntioned 
at all by three out of the thirteen alleged 
eye-witnesse;, Makka, 


mention the incident to the investigating 
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and of these, Badiu apparently did .not- 
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offcer, while Achla contradicts Makka 
saying that he only heard blows inside 
Makka’s house and did not see Ajudhia 
being beaten again outside. In our opinion 
it would not be safe to act upon such evi- 
dence. We sre left then with the facts 
thatthe Thekurs came along in a trium- 
phant mood calling out their war ery, that 
when they encountered the party of their 
assailants they abused them and Arjun 
Singh struck the first blow. Thereafter 
there was a general fight with lathis in 
which Arjun Singh and his four compan- 
jong were greatly outnumbered and four 
of them were killed. Itis on these facts 
that we have to decide what offence has 
been committed by the appellants, 

Weare unable to accept thecontention of 
the learned Counsel for the appellants that 
four out of five of Arjun Singh's party. 
were killed in the exercise in good faith of 
the right of private defenze of their per- 
sons. If there was such a right at the 
time the affray began, the violence which 
was used by the talukdar’s men was grossly 
in excess of the occasion, Jagmohan Singh 
had evidently made hisescape at an early 
stage as he got off with only one contused 
wound on the head and a couple of con- 
tusions on the hand and arm, The remain- 
ing four were totally at the mercy of the 
large body of their assailants. Bhagwan 
Bakhsh Singh had tbirty-three injuries 
including a fracture of the skull across 
the right side of the head and right temple 
and fractures of three bonesin his left arm 
and hand, Ajudhia Singh had twenty- | 
three injuries, both sides of the skull and 
aleo the base of the skuli being fractured. 
Sheorakhan Singh :had thirty-six injuries, 
including a fracture on the right side of © 
the skull and right temple. Arjun Singh - 
had no less than sixty-four injuries includ- 
ing a depreesed fracture of the skull on the 
left side radiating on three directions, a . 
second fracture of the skull on the same : 
side and a fractured jaw bone. On the 
other side only very trifling injuries were | 
inflicted. Ofthe appellants only Ohheda 
had any injuries. He had a _ contused 
wound on theleft side of the head and an . 
abrasion on the knee, while another of the 
accused persons who was acquitted had a 
contusion on the shoulder. It therefore 
seems to us impossible to say that the 
acts of the appellants could be justified on 
the ground of self-defence. Hxactly the 
same view was taken in an exceedingly 
similar case by a Bench of the late Court 
of the Judicial Oommissioner of Oudh in 
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Barkau Singh v, Emperor (1). In that 
case also the accused's party greatly out- 
numbered their opponents and four men 
were killed on the side of their opponents 
whilst only trifling injuries were received 
on the side of the accused. 

The last contention of the learned Counsel 
for the appellants is that the case comes 
within Excep. 4, s. 300, Indian Penal Code, 
and therafore hisclients should have been 
convicted under s. 304 instead of under 
s. 302, Indian Penal Code. In view of 
what we hava stated above as to the facts 
of the case, we think that there is some 
substance in this contention. It was the 
Thakurs who actually started the fight but 
were overwhelmed by the party of the 
appellants by reason of their superior 
number. There isno doubt that the party 
of the appellants were prepared for & fight 
but if the Thakurs had gone away peaceably 
itis by no means certain that the fight 
would have taken placs on that occasion. 
In our opinion therefore the offence com- 
mitted by the appellants is that of culpable 
homicide and not of murder. We are 
however constrained to take & very serious 
view of the case. -As remarked by the 
learned Sessions Judgethe disparity in the 
numbars of the two opposing parties was 
such that it was more likea massacre than 
a fight, and we think there can be no doubt 
that it was the intention of the appellants’ 
party to beat their opponents, or atany rate 
Arjan Singh, to death. lo our opision 
therefore the case comes under the first 
part of 8.204. A sentence of,transportation 
for life is also provided for in this section, 
but in the absence of clear evidence as to 
the precise part taken by each of the ap- 
pellants and in all the circumstances of the 
case we think that a sentence of ten years’ 
rigorous imprisonment will mest the ends 
of justice. 

We accordingly allow the appeal to the 
extent of aubstituting a conviction under 
B. 304, for the conviction unders. 302,Indian 
Penal Gode, and a sentence of ten years’ 
rigorousimprigonment in the case of each 
of the appellanta for the sentence of trans- 
portation for life. In other respects the 
appeal is dismissed. - ; 
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COCHIN CHIEF COURT. 
_ FULL BENGH, 
Civil Miscellaneous Appeal No. 45 of 1107 
converted into 
Civil Revision Petition No. 75 of 1108. 
z2nd Dhanu 1108 corresponding to 
January 5, 1933. 
NARAYANA AYYAB, O. J., SAHASRANAMA AYYAR 
AND OGgERrPE, JJ. ` 
VARUTHU— PETITIONER 
versus 

MANI AND oTages—Covuntue- P8TITIONBES. 

Award—Private arbitration—Legality of--Award, 
af can be treated as agreement or compromise adjusting 
suit—Cochin Civil Procedure Code (kegul. I of 1079, 
M. BJ), s. 872—Arbitrator—Allegation of misconduct 
—Waiver by conduct of party impeaching. 

A private arbitration is permissible in Jawand the 
award made in such an arbitration can be treated as 
ao agreement or compromise adjusting the suit and 
recorded as such under s. 372, Cochin Civil Proce- 
dure Code, {p. 671,col, 2.] 


, [Case law discussed.] 


In a case of private arbitration too precise an 
insistence on the forms of judicial procedure cannot 
be expected, and when the party impeaching the., 
award has waived his objections by his conduct, he 
cannot be heard to say that the award is vitiated by 
misconduct on the part of the arbitrator. [p. 672, col. 2.) 

Oivil Revision Petition under s. 583 of 
the Code of Civil Procedure praying the 
Ohief Oourt to revise the order of the First 
Additional District Judge, Anjikaimal, 
in M.P., No, 2141 of 1106 (O. S. No. 106 
of 1106) dated 31-9-1107 =13th May, 1932. 

Messrs Komattil Achutha Menon and Paul 
P. Mampiili, for the Petitioner. 

Mr. P. Raman Menon, for the Counter- 
Petitioner. 

Ouseph, J.—The appellant in-this case 
is the plaintiff in O. S. No. 106 of 1106 on 
the file of the Anjikaimal District Oourt. 
The two respondents are defendants ` Nog, 
1 and 2 respectively, of whom the latter is 
siding with the plaintif, his brother, and 
has remained ex parte throughout. The 
first defendant has married their sister, 
There were certain disputes between the 
brothers on the one side and the brother-in- 
law on the other and the above suit as well 
as a criminal case, viz, O. O. No. 246 of 
1103 onthe file of tLe S:cond Class Magis- 
trate of Kanayannur instituted by the first 
defendant against the plaintiff were the 
outcome of such disputes. . The criminal 
case had been posted for hearing to 
31-9-11U6, 2. e, during the mid-summer 
holidays and the civil cases to 26-10-1106 
for the firet defendant's written statement. 
On 24 9-1106, 2. e just a week before the 
date to which the criminal case was 
posted the plaintiff and the first defendant 
by a written agreement, Ex. D, referred the 
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matters in difference in the suit as well as 
all other matters in dispute between them 
to the decision of an arbitrator named 
therein, viz., Rev. Joseph Ooreya Padri. 
The arbitrator after taking evidence and 
making other inquiries passed his award 
Ex- A, on 13-9-1106 which purports to have 
disposed of all matters in dispute between 
the parties, According to that award the 
criminal prosecution was to be 
abandoned by the first defendent and 
a joint- compromise petition in terms 
of the award was. to be presented 
in the suit. The award contains other 
directions also to some of which referencs 
will have to be made hereafter. So far as 
the crimisfal cese was concerned there was 
no further prosecution either because of 
the direction contained in the award as 
suggested on behalf of the plaintiff or 
because of the first defendant's inability to 
get evidence ss stated by him in his written 
statement. Bot when the suit came on for 
hearing on “0-10 1:06 we find instead of 
acompromise petition the first defencant 
putting ina written statement raising all 
sorts of contentions in which no mention 
even was made of the arbitration proceed- 
- inge, The plaintiff thereupon presented a 
petition the very next day praying that the 
submission and the award might be re- 
corded under s. 372 of the Civil Procedure 
Code as an adjustment or compromise of 
the suit and a decree passed in ita terms. 
‘The first defendant, of course, opposed the 
prayer. In his objection petition efter 
enumerating certain acis of misconduct on 
the part of the arbitrator in connection 
with the arbitration proceedings, he con- 
‘tended that the award was not valid and 
binding on him, that he has never accept- 
ed the award as stated in the plaintiff's 
petition and that the same should not be 
considered as having adjusted the suit, 
Upon the above contentions the following 
issue was raised by the lower Oourt and 
‘tried as a preliminary issues, viz., “Is the 
award not valid for any of the reasons al- 
leged by the defendant and whether it 
effects a complete adjustment of the 
claims’. The lower Oourt decided this 
issue against the plaintif and dismissed 
his petition with costs holding that the 
arbitrator was guilty of acts of misconduct 
in passing the award and that it could not, 
therefore, be upheld. It was also of opinion 
that even if the award be not vitiated by 
misconduct on the part of the arbitrator 
the award was bad inlaw, being one pri- 
yately made in a pending suit, and there- 
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fore, could not be taken notice of by the 
court. Hence this appeal. 

The learned Vakil who appeared for the. 
first respondent raised a preliminary ob- 
jection against the hearing of the sppeal 
onthe ground that the order in question 
being one passed under a. 372, Civil Prce- 
cedure Code, no appeal against such an 
order has been provided for under s 572 of 
the Civil Procedure Oode. We think the 
objection is well-founded, aa held in 
Gobindan Nair v. Kandan Nair (1). At the 
same time we see no reason why this 
should not, as requested on behalf of the 
appellant, be treated gs a revision petition 
since the suit itself hasnot been decreed 
and we, accordingly, do so and ré-number it 
as Oivil Revision Petition No, 75 of 
1108. 

The two main questions that arise for 
decisicn in this cage are (1) whether the 
arbitrator has keen guilty of misconduct 
and the award has for that reason become 
invalid and (2) if the answer to this ques> 
tion be in the negative whether there be 
any legal impediment in the way of the 
award being recorded as an adjustment 
of the suit under s. 372, Civil Procedure 
Code, and a decree passed in its terms. 

We shall first deal with the latter quee- 
tion which is not free from difficulty. | The 
reasons generally urged against treating 
an award of the kind asan adjusiment of 
claims under s, 372 are that private refer- 
erca in respect of matters involvéd ina 
pending suit without court's .intervention 
are prohibited under the provisionsof the 
Civil Procedure Code and an award passed 
under such a reference cannot, therefore, 
be recognised by courts of justice for any 
purpose whatsoever; that the jurisdiction 
of the court to deal with the case pending 
before it should not be custed by a private 
tribunal created by the parties for the same 
purpose and that if in derogation of thia 
rule any suci tribunal is created it would 
be altogether functus officio and its decision 
would be wholly ultra vires; that the en- 
forcement of an award can be made only 
in the manner provided for under Ohap. 
XXXVI of the Civil Procedure Code deal- 
ing with ‘Reference to arbitration’; and that 
unless an award after it was passed be 
accepted or duly assented to by parties 
thereto it cannot constitute “any lawful 
agreement or compromise” adjusting the 
suit and cannot, therefore, be recorded as 
such under £. 372, Oivil Procedure Code, 
With regard to the soundness or otherwise 
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ofthe above reasonings there have been 
numerous decisions in British India both 
under the Oivil Procedure Code of 1882 and 
under the present Oode and the High 
Oourts are sharply divided in their opinion 
on this question. But an examination of 
the decisions under the old Code the pro- 
visions of which are identical with those of 
ours would show tbat ell High Oourts ex- 
cept the Calcutta High Court have advocat- 
ed the view that a private award of this 
nature was not sltogether invalid and that 
the same might be proved, if not accepted 
by the parties, and recorded ss an agree- 
ment adjusting or compromising the 
claims and decree passed in its terme. (Sea 
Dagdusa Tilakehand v. Bukhan Govind 
Shet (2), Sanbai v. Premji (3), Pragdas v. 
Girdhardas (4), Shee Dat v, Sheo Shankar 
Singh (5) and Lakshmana Ohetti v, Chin. 
nathambi Chetti (6), though in the last 
mentioned case the question was not direct- 
ly decided] The Oaleutta High Oourt 
alone relying cn. the Privy Oouncil decision 
reported in Ghulam Khan v. Muhammad 
Hassan (7)has expressed a contrary view [S2e 
Tincoury Dey v. Fakir Chand Dey (8)} But 
the Privy Council esse has been misunder- 
stood by thelearned Judge as rightly ob- 
served by Mr. Bannerji at page 3 of his 
book on Arbitration, 4th Edition. He 
BBYB :— : 

“With due reference to the opinion of the learned 
Ohief Justice of the Calcutta High Court I venture 
to think their Lordships of the Privy Council did not 
lay down anywhere in their judgment that s. 523 of 
the Oode of 1882 would not apply toa pending 
Buit,” 

This opinion has been endorsed in the 
judgment reported as Avara v. Ittoop (9), 
Probably influenced by the said Privy 
Gouncil decision the Legislature in the 
present British Code classified the provi- 
Bions regarding modes of reference to ar- 
bitration under threa separate heads (see 
Sch. II of the Ocde), viz., (1) arbitration in 
Buits, (2) order of referance on agreement 
to refer and (3) arbitration without the 
intervention of a court; and also added a 
new provision viz, s. 88 which runs as 
follows :— 


(2) 9 B. 82. 
(3) 20 B. 304. 

(4) 26 B. 76. 

(5)27 A. 53; 1A. L. J. 398; A, W. N. 1904; 
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(6) 24 M. 326. 
(7) 29 0.167; 29 I.A. 51:4 Bom. L. R. 161; 12 M. 


L.J. 77; 6 O. W. N. 226; 8 Sar. 154; 25 P. R, 1902. 


(E; 0). 
(8) 30 O. 218, 


(8) 18 Cochin 627 at p. 631. 
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“Save in so far as is otherwise provided by the 
Indian Arbitration Act, 1889, or by any other law 
for the time being in force all reference to arbitration 
whether by an order in a suit or otherwise and all 
proceedings thereunder shall be governed by the 
provisions contained in the Second Schedule.” 


in spite of such changes the weight of 
authority so far as the decisions of the 
British Indian High Courts are concerned 
is still in favour of the view that the 
parties to a suit may make valid reference 
of matters involved in the suit to a private 
arbitration independently of the court. The 
High Oourts of Madras, Bombay, Allahabad, 
Nagpur, Oudh, Rangoon and Sind are all 
in favour of the above view whereas the 
Calcutta and the Lahore High Oourta and 
the Punjab Ohief Court alone hold a differ- 
ent view. The latest Madras Fall Bench 
case reported as Subbaraju v. Venkatrama- 
raju (10) contains a fuli discussion of the 
whole question with a more or less exhaua: 
tive reference to the decisions of the several 
High Oourts. The question referred to 
the Full Bench for decision in that case 
was the very identical question for decision 
in this suit. The reference rune as fol: 
lows :— 

"Where, in a suit, the parties have referred their 
difference to arbitration without an order of the court 
and an award ismade can a decree in terms of the: 
award be passed under ©. XXIII, r. 3 (corresponding 


to our s. 372) or otherwise, if the parties are not aca 
cepting the award,” 


Paillips, J., who wrote the judgment in’ 
that case adopting the interpretation of the 
word—‘compromise’—given in Chanbasappa 
Gurushantappa v, Baslingayya Gokur- 
nayar (11), a Full Bench Reference case. 
dealing with the very same queation, could 
find no difference between an agreement 
to be bound by a future award and en 
agreement accepting an award already 
passed, so far as adjus‘ment of claims ina 
pending suit was concerned, Even in spite 
of the new alterations he was also of opin- 
ion that the provisions of the Code ara 
neither mandatory nor exhaustive and that, 
if the award satisfied the requirementa of 
the provisions of O. XXIII, r. 3, there iano 
express provision of law which takes away 
the right of the party to proceed in ac: 
cordance with the section nor any provi- 
eion which necessarily has that implica. 
tion. He has algo fully met the argument 
based upon the so-called competition in juris- 
diction between a public tribunal and a 
private tribunal created by the parties 
without tae order of the court. The lead- 

(10) 113 Ind. Cas. 632; 51 M, 800; 28 L, W. 321; A, 
L R. 1928 Mad. 1025; 55 M. L. J. 429 (F. B). 

(11) 105 Ind. Cas. 516; 51 B. 908; 29 Bom, L R 
1254; A. I R, 1927 Bom, 565, i 
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ing English caso generally referred to in 
this connection, viz, reported as Doleman 
& Sons v. Ossett Corporation (12) also does 
not-lay down any rule probibiting private 
arbitration of matters involved in apend- 
ing suit, The following passage from the 
judgment of Farwell, L. J., in that case 
may well be reproduced here: 

“It is well settled that a plea of an agreement to 

refer the subject-matter of the action to arbitration 
is a bad plea, but that a plea ofan award duly made 
before action under an agreement between the 
parties is a good pleaof accord and satisfaction. It 
is also clear that any binding agreement between 
the parties settling all the disputes raised in the 
action made after writ is a good defenceas a plea 
puis darre in continuance (now pleaded under O. 
XXIV), whether such agreement is a direct settle- 
ment between the parties themselves, or made b 
means of a third person to whom they have referred 
the dispute after writ, or by means of 
an award made after writ in an arbitration 
existing before writ, if both parties subsequent 
- to writ carry on the arbitration, and agree to an 
award being made notwithstanding the action. But 
this is because it is always open to litigants to settle 
their differences after writ as they please " 
The recognised text writers Mesara, Mulla 
. and Banerjee are, no doubt, inclined in 
favour of the view taken by the Calcutta 
High Oourt. The latter in his beck at 
pege 115 says: 

“In the face of this irreconcilable conflict of 
authority it is submitted with some diffidence that 
such a reference and an award in pursuance thereof 
are not contemplated by Sch. II and cannot be re- 
cognised thereunder; the larger question whether 
parties may resort to arbitration independently of 
. the Civil Procedure Code is not easy of solution. 
But having regard to the above object of the 
_ Legislature in enacting Sch. II, its phraseology and 
“the interests of justice, such right should be nega- 
tived; The preponderance of authorities is further in 
favour of the view that the parties to the suit may, 
however, refer independently of the court,” 
However weighty ihe opinion of these 
authors might te eo far as the provisions of 
the present Code is concerned they cannot 
have much application to the provisions 
contained in the old Code and canuot, 
therefore, be of rauch use to us. ‘Ihe quec- 
tion in ite present form has never ccme 
up before this fo decision in this court but 
the view taken by this court in Ittichert 
Antarjanam v. Mitran Namboori:(i3) and 
Avara v. Itoop (9) is that such awards 
are not invalid and could be filed under 
8.517, Civil Procedure Gode. In the latter 
decision Krishn Menon, J., has particu- 
larly referred to and secepted the reason- 
ing contained in Thakoor Doss v, Hurry 
Dass (14), Harivalabhdas v. Uttamchand 


(12) (1912) 3K. B, 257; 81 L. J. K. B. 1092; 107 
L. 'T. 581; 76 J. P. 457; WL, G, R. 915 

(13) 13 Cochin 177, $ 

(14) (1865) W, R. Mis, Rul, 21. 
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(15), Fragdas v. Girdhardas (4) and Sheo 
Dat v. Sheo Shankar Singh (5), which 
cases clearly support tbe appellant's 
pcsition. In this state of authority we are 
also inclined to accept the majority view, 
viz, that a private arbitration of the kind 
in question is permissible in Jaw and hold 
that the award Ex. A, can be treated as.an 
agreement or compromise adjusting the suit 
and recorded as such under s. 372, Oivil 
Procedure Oode. 

The only other question for consideration 
is whether the award, Ex, A, has become 
invalid on account of misconduct on ihe 
part of the arbitrator, as held by the lower 
Court. The various acta of misconduct 
on account of which the learned District 
Judge regarded the award as invalid are 
seen from the following passage in his judg- 
ment :— | 

“The arbitrator as D. W. No. 1 says that he has 
not recorded the evidence of all the witnesses re- 
ferred by him in the award, that. when he examined 
the witnesses, the parties were not present, that he 
has not issued notice to the parties asking them to 
produce their evidence on a fixed day or place, that 
the witnesses have given hearsay evidence, that 
when he took the statement Ex. B from D. Ws. 
Nos. 2 and 3 the plaintiff was not present, that the 
first defendant wanted to examine his wife and 
her sister and that he then said that they need not 
be examined. Exhibit A also shows that D, W, No. 1 
has imported his personal knowledge in deciding- 
the matter.” $ i j 
The objections to the acceptance of tho 
award given by the first defendant in his 
objection petition are quite different from 
these. All that he has stated therein is 
that to his knowledge there was no posting 
of tbe matter for hearing, that absolutely 


“no evidence was taken and that his con- 


tentions were not heard. Ho further adds 
that the arbitrator passed his award simply 
believing the false representations made to 
him by the plaintif and his partisans, 
These allegaticns arə evidently something 
quite different from the charges of mis- 
conduct found by the lower Court, The 
evidence of tha arbitrator P. W. No, 1 
which was accented and acted upon by the 
lower Oourt gives lie direct to all the ob- 
jections raised in the objection petition, 
So far as the influence said to have been 
exercised by the plaintiff and his partisans 
is concerned nothing tangible has even 
been attempted to be made out in the 
evidence and the lower Court has also not 
a word to say ageinst the integrity of the 
arbitrator or the bona fide character of tha 
award, It will pe seen from the arbitrator's 


evidence that the proceedings were oon. 
(15) 4B, 1, j p | g 
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ducted at his residence in the premises of 
the Ohurch, that the enquiry took place 
from day to day, that both parties were 
present on almost all days, that statements 
Exs. B and O, in respect of their respective 
contentions were taken by him and that in 
the presence of both the parties the award 
was publicly read when Vicar of the Ohurch 
and some other respectable men were also 
present, The main dispute between the 
parties referred to the arbitrator was: whe- 
ther certain documents that stood in the 
name of the ‘first defendant were taken 
benami for the plaintiff and his brother or 
not, Another dispute between them was 
as regards the amount due to the first de- 
fendant on account on his wife's dowry. 
The amount claimed under this head by 
the first defendant was Rg. 350 and interest 
‘A perusal of the award and the statements 
pat in by the parties before the arbitrator 
shows that the first defendant has practi- 
cally given up all the main disputes ex- 
cept so far as the amount of dowry was 


concerned. The scope of the enquiry was . 
thus considerably.narrowed and practically 


confined to the fixing ofthat amount. The 
evidence of the arbitrator‘also shows that 


when the award was published the only : 


objection raised by the first defendant was 


“that the amount’ of Rs. 135 directed to be ` 
paid to the. first defendant on account of: ` 


his wife's dowry was considerably small, 
The first defendant had no complaint then 
that his contentions were not heard or that 


the matter was never posted for hearing or ' 


that his evidence was shut out.- In para. 4 


of the award dealing with the question of . 


the dowry amount the arbitrator expressly 
stated that the first defendant wanted him 
to question Vironi, the first defendant's 
wife and Plamena, her sister, about it but 
that he did not do so because he‘ thought 
that no useful purpose would be served by 
it. His witnesses one Payyappilli, Raphael 
and Thomman, the first defendant’s bro- 
ther, did not give much useful evidence on 
this point. According to the plaintiff no- 
thing was due to the firat defendant on 
account of dowry. The plaintifi’s deCéased 
mother has about a year before that gore 
to him and complained that jewels of the 
weight of 10 sovereigns had to be given to 
Vironi and requested him to mediate in 
the matter. In the absence of other 
evidence the arbitrator used this informa- 
tion he had in order to fix the amount of 
dowry. Even if this be regarded as the 
importing of personal knowledge of the 
arbitrator the same was done only to the 


e, 


%4 
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first defendant's advantage and to the pre- 
judice of the plaintiff. Moreover, these 
facts were clearly stated in the award and 
yet the first defendant did not raise any 
objection when the award was published. 
As already stated the criminal case which 
was posted to the next day was not prosecut- 
ed after that. According to the award the 
firat defendant is to execute certain con- 
veyances in favour of the plaintiff and the 
arbitrator in his ,évidence says that the 
frst defendant went to him with drafts of 
documents to be executed by him about a 
month after the passing of the award and 
also that afterwards. the 
first defendant together have gone t#him 
with the drafts so prepared. The first de- 
fendant in his examination admits that he 
was present when the award was published 
and objected to the award only on the 


plaintiff 8m4 the - 


ground that the arbitrator went wrong in. | 


his conclusion. “The arbitrator seems to 
have been given a somewhat free hand in 
the matter of conducting the enquity by 


the agreement Ex. D, and a speedy ssitle- . 


ment of the disputes was 
He as the, Assistant Vicar 


‘precise an insistence on the forms of judicial 


‘procedure. The arbitrator cannot, there- 
fore, be said ‘to have been guilty of any 
serious misconduct, in this case and even 
if we suppose that the arbitrator cannot 
be fully justified in all that he has done the 
first ‘defendant by his conduct already ad- 
verted to must be deemed to have waived 
all thet, Moreover, so. far a3 mattera in- 
volved in the suit were: concerned, the de- 
cision of the arbitrator was, as stated in 
the award, based on the admissions made 
by the first defendan’, In these circum- 
stances we cannot agree with the lower 
Court in its conclusion that the award was 
Vitiated on account of misconduct on the 
part of the arbitrator, 

Our conclusion, therefore, is that Ex, A 
isa valid award which can be recorded as 
an agreement of adjustment or compromise 

(18) 105 Ind, Oas. 105; A. I, R, 1928 Mad, 48, 
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under 6. 372, Civil Procedure Code, for the 
purpose of the dispogal of the suit. 

In the result, we allow this revision with 
costs and in reversal of the decision of the 
lower Court order. that the award be ac- 
cepted and the suit disposed of in the light 
of the above remarks, 

Narayana Ayyar, C. J.—I agree. 

Sahasranama Ayyar, J.—I agree. 

N. Revision allowed. 
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LAHORE HIGH COURT. 
* Oivil Appeal No. 835 of 1932. 
= November 16, 1932. 
. BHIDE, d. 
* ROSHAN DIN—-PLAINTIFA 
— APPELLANT. 
versus 


oe SHERA AND oTHEsS—DEFENDAN18 


— RESPONDENTS. 

Civil, Procedure Code (Act V of 1908), s. 100— 
Finding of fact based on wrong assumptions— 
Material evidence overlooked—Liability to be set aside 

- in second appeal. 
A finding of fact arrived at overlooking some 


_ -’ material evidence and based on wrong assumptions, 


ig liable to be set aside in second appeal. 

Oivil Appeal from the order of 
the ~ District Judge, Amritsar, dated the 
26th March 1932. i 

Mr. Mukand Lal Puri, for the Appel- 


lant, 

' Mr. Lal Chand Mehra, for the Respond- 
ents, ` 

~- .udgment.—The plaintiff sued in this 
injunction to restrain the 
”-defendanta from building on land consisting 


- of.two Khasra Nos.{2497-2099 and 2498-2059 


“of which he claimed to be in possession. 

- The défendants-on the other hand claimed 
that they were the owners of the land and 
were also in possession. 

The trial Court decreed the suit but the 
decree was set aside on appeal by the 
learned District Judge and the plaintiff's 
suit was dismissed. The learned District 
Judge has found that the plaintiff has 
failed to prove that he was the owner of 
the land in suit. This finding is one of 


fact but the learned Counsel for the plaintiff, . 


who has preferred this second appeal, has 
urged that the learned District Judge has 


overlooked some material evidence and has- 
based his decision on the wrong assump- . 


tions, and therefore the decision is liable 
to be set aside. This contention seems to 
be justified by the record. The learned 


District Judge, for instance, has remarked | 


that Tehl Singh and Soban Singh, . who 
142--85 & 86 
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had sold the land in dispute to the plaintiff 
had not been produced as witnesses. It 
appears from the record, however, that 
these two persons were produced as witnes< 
ses. It is true that they were not produced 
as witnesses by the plaintiff but the onus 
had been pleced in the first instance on 
the defendants in view of the entries in the 
revenue records which were in the plaintiff's 
favour and the defendants having produced 
Tehl Singh and Sohan Singh as witnesses, 
there was no necessity for the plaintif -to 
produce them again. Teh] Singh and Sohan 
Singh had admitted in their evidence that 
theyhad sold the land to the plaintiff. The 
learned District Judge has further'remarked 
that the plaintiff has not produced the 
sale-deed with respect tothe land in dispute 
apd that he has not filed any copy of the 
mutation, but the sale deed executed by 
Ishar Singh and Sohan Singh in ‘pleintifi’s 
favour has been produced and a copy of 
the mutation of the sale ia aleo on the 
record In addition to thia- there is the 
important evidence of the Patwari who has 
distinctly stated that the land in dispute 
was sold to the plaintiff, that mutation 
had been effected in his favour 
and that be was also in possession,’ There 
is no good reason why the evidence of the 
Patwari should not be believed. - The sale: 
deeds on which the defendants relied did 
not specify the lands sold to them. ` There 
is nothing beyond the oral statement of 
the defendants’ witnesses to show. that the 
land in suit is identical with the land 
sold to them. Their sales were ‘certainly 
subsequent to the sale in favour of the 
plaintiff. The oral statements of the defend- 


: ants’ witnesses are certainly in conflict 


with the revenue records which, as stated 
above, are in plaintiff's favour. 

In view of the facts stated above the 
conclusion arrived at by the learned District 
Judge cannot be sustained. In my opinion 
the decree of the trial Oourt’ was correct. 
I accordingly accept the appeal and restore 
the decree of the trial Court, The plaintiff 
will get his costs throughout. 

N./a. Appeal accepted, 





PATNA HIGH COURT. 
Civil Appeals Nos, 1086 and 1087 of 1930, 
July 21, 1931. 
DHAVLE, J. > 7 
DIGAMBER SINGH—AppzLLanr | 
- versus 
LENGRA MANJH1—Reseonpent, ©: a 


Chota .Nagpur Tenancy Act (VI of- 1908), 30. 64 (8), 
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27—Application under s. 64 (8)—Liability as to 
compensatien—Ghatwali tenure, incidents of —Twelve 
years’ occupation, principle of—Applicability— 
General occupancy rights, when and how accrue—s. 77, 
if bars application of procedural provisions of Act— 
Interpretation of statutes—Statutes taking away 
jurisdiction of ordinary couris—Sirict construction. 

Prime facie the incidents of a ghatwali tenure or 
holding would relate to such matters as, for example, 
its permanency, fixity of rent, heritability, and liabil- 
ity to attachment and sale in execution of decrees, 
and the acquisition of a right of occupancy (not by 
the ghatwal but) by a raiyat under him in ghatwali 
land may also bean incident contemplated by that 
section or by the analogous provisions contained in 
s. 181 of the Bengal Tenancy Act. Mohesh Maghi v. 
Pran Krishna Mandal (1), Lal Singh Bhumig v. 
Krishto Khutya (2) and Gobinda Bauri v. Kristo 
Sardar (3), referred to. [p. 674, col. 2.] 

Section 77 ofthe Chota Nagpur Tenancy Act 
merely leaves the incidents of ghatwali tenures un- 
touched bythe Act except in sofar as the Local 
Government may otherwise direct by notification. 
It doesnot displace any local custom regarding 
occupancy Tights in ghatwali land. Such occupancy 
rights are not barred by the principle which has 
been applied against the accrual of occupancy rights 
by twelve years’ raiyati occupation and there is no 
reason why they should not, by custom or other- 
res) accrue in ghatwali lands, fp. 676, cols. 
1 

Section 64 afiects procedure rather than substan- 
tive rights, and 8. 77 does not bar the applica- 
tion of the provisions ofthe Act regarding proce- 
dureto ghatwaliland. fp. 676, col. 2.) 

Where there is a change ofghatwal the applica- 
tion under s. 64 (3) will have to be made by the 
ghatwal who is holding office at the time of such 
application. On receipt of the application, the 
Deputy Commissioner has to decide between the 
applicant and the cultivator and will have no juris- 
diction to require the former ghatwal or his heirs 
to pay compensation for the benefit of his successor. 
Lp. 677, col. 1.] 

Whether or not that be the intention of the Legis- 
lature, statutes and provisions which take away 
the jurisdiction of the ordinary courts must be con- 
strued strictly. [p. 678, col. 1.] 

Oivil Appeal! against the Appellate 
decrees of the District Judge, Purulis, dat- 
ed the 30th June, 1928, 


Mr. R. S. Chatterji, for the Appellant, 

Mr. 5. C. Mozumdar, for the Respondent, 

Judgment.—These appeals arise out 
of the two suits brought by the present 
ghatwal of Mauza Tengadih in the pargana 
of Barabhum for the declaration of bis ghat- 
wali right in certain specified lands to- 
gether with a determination that the de- 
fendanits have no right or title thereto and 
for recovery of possession, According to 
the plaintiff, Baijnath Singh, ene of the 
defendants started reclamation in plots = os, 
1 and 4 which were recorded as the 
ghatwal’s khas jungle though the Deputy 
Commissioner had not given to bim leave 
todo so. On 23rd April 1925 the then 
ghatwal applied tothe Deputy Oommission- 
er under e, 64, Ohots Nagpur Tenancy Act, 
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for the ejectment of the defendants, The 
Deputy Commissioner had an enquiry 
made and secertained that in three plots 
(which seem really to have been sub-plots 
numbered 12(a), 13 and 14 by the jand 
acquisition surveyor, reclamation had been 
started by the defendants more than two 
years prior to the filing of the application; 
he therefore held that so far as those 
plots were concerned s. 64 was of no help 
to the landlord. But asregards the other 
plots inthe euit he said that “the land- 
lord may take stepe in the proper court to 
eject he trespacsers’. As a result of this 
the plaintiff was ‘disposeecsced from all the 
plots in suit. The plaintif was appointed 
ghatwal on 21st November 1925,and the 
plaint gives zist August 1975 as the date 
ot the cause of action, The defence was 
that the conversion of the suit lands into 
paddy and gora lands was made immedi- 
ately after the survey, and that 
the defendents had acquired korkar 
and occupancy rights in tLem, both ac- 
ccrding to custom and according to law. 

The trial Court found that. one of the ” 
suits was barred under s. 258, Chota Nag- 
pur Tensncy Act, sofar as plots Nos. 12 
(a), ]3 ard 14 were concerned, by reasons 
ot the Deputy Commiesioner's order under 
s. (5 of the Act; end the suits were decre- 
ed in respect of the other plots. On ap- 
peal the Judicial Commissioner held that — 
both the suits were completely barred 
under s. 193-A read with se, 64 (3) and 139 
(8), Ohota Nagpur Tenancy Act, 

Plaintiff appeals against this decision 
and contends that s. 64 ofthe Act is inap- 
plicable to ghatwali lands by reason of s. 
77 of the Act. This section runs: 

“Except insofar asthe Local Government may 
otherwise direct by notification, nothing in this Act 
shall affect any incident of a ghatwalt or other service 
tenure or ,holding.” 

lt is nobody’s casethat there is any 
Government notification under tke eection. 
Prima facie the incidents of a ghatwali 
tenure or holding would relate to such 
matters ar, for example, its permanency, 
fixity of rent, heritability, and liability to 
attachment and sale in execution of de- 
crees. It has however been repeatedly 
held that the acquisition of a right uf occu- 
pancy (not by the ghatwal but) by a rai~ 
yat under him in ghatwali land may aleo 
be an incident contemplated by that sec- 
tion, or by the analogous provisions ‘contain- 
ed in s. 18], Bengal Tenancy Act. In 
Mohesh Majhi v. Pran Krishna Mandal (1) 
a case from Bankura which hes been fre- 
fe 2) 16, L, J. 188, | i 
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quently referred to in later cases, Mitra J., 
first pointed out that s. 181, Bengal Ten- 
ancy Act, is contained in Chap. XV of the 
Act which deals with contract and custom 
and added that a bar to the acquisition of 
aright of occupancy may be apeculiar in- 
cident of ghatwali tenures in Bankura by 
custom or local usage, Apart from custom 
he also dealt with the principle underlying 


the acquisition of occupancy rightsin ghat- 


wali lands by tenants under ghatwuls, and 
observed : 

“Tf it be once conceded. . . that the successors 
ofa ghatwal takes possession of ghatwali lands free 
ofall incumbrances created by his predecessor, i. e., 
he is entitled to the possession ef the land in the 
same condition asit was at the time of the 
first creation ofthe tenure, subject to any rights 
imposed upon it by the Government,it is difficult 
to say that the land may be encumbered by statutory 
rights such as rights of occupancy or non-occu- 
pancy. The growth of such rights would seem to be 
Inconsistent with the nature of service tenure.” 

This observation was followea in this 
court in Lal Singh Bhumij v. Krishto Khu- 
tya (2), where Sen, J, (Ross, J., agreeing) 
observed ; 

“In viewof the rulings on the subject of ghatwali 
tenures, it seems clear that the better opinion is that 
occupancy rights are inconsistent with such tenures 
inasmuch as on principle the landlord is entitled to 
have the land that was given to the ghatwal in lieu 
of performance of his duty returnedtohim in the 
same condition free from any encumbrance or right 
of any other person imposed upon it,” 

ls was also followed py Kulwant Sahay, 
J., in Gobinda Bauri v. Kristo Sardar (3), 
and by Sir J wala Prasad (aow acting Ohief 


Jastice) in Durga Mandal v. Durjodhan 
Singh, Sscond Appeal «No. 504 
of 1928 decided on 3rd January 1930. 


The learned Advocate for the appellant 
contends that it has been held by the courts 
that occupancy rights cannot be acquired 
in ghatwali land, and s. 67 ofthe Acs gives 
Tight of occupancy to every raiyat who 
cultivates or holds land which he or any 
member of his family has converted 
into korkar the provisions of the Act re- 
garding korkar can none of them be applic- 
able to ghatwali land. Bat can it ba said 
that those general occupancy rights which 
arise under ss. 17 and 19 of the Act stand 
on the same footing in this connection as 
the particular occupancy rights acquired 
by the conversion of land into korkar ? 

“The settled raiyat (ofs. 20, Bengal Tenancy 
Act, corresponding tos. 17, Chota Nagpur Tenancy 
Act) is a creature of the Legislature and not of custom 


or Oustomary law; (Mitra’s Tagore Law Lectures on 
the Land Law of Bengal, Edn, 2, page 357.)” 


@) 84 Ind. ‘Cas, 383; 6 P. L. T, 534; (1924) Pat. 304; 
A. Í. R, 1925 Pat. 306, 


(3) 90 Ind, Oss, 489; A, I, R, 1026 Pat, 64, 
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and the occupancy right given to him may 
as in Mohesh Majhi’s case (1) be ssid to 
“encumber” the land and constitute the 
loss to the landlord of a considerable 
portion of his interest. But the 
reclamation of jungle isa work of great 
labour, if not also as in former times, of 
some danger, and when carried out within 
the limits imposed by law, actually ia- 
creases the value of the land to the superior 
holder instead of diminishing it, and the 
right to reclaim or convert land into korkar 
like the right of occupancy in korkar, is 
regulated by the Ohota Nagpur Tsnancy 
Act; see ss, 64 and 67. “Korkar” is defined 
ins. 3(xiii) of the Act to mean land which 
has baen artificially levelled or embanked 
primarily for the cultivation of rice and 
which previously was jungle, waste or 
uncultivated, or was cultivated upland, or 
which, though previously cultivated has 
become unfit for the cultivation of trans- 
planted rice, and which has been prepared 
for cultivation.......with or without the 
consent of the landlord accordiag as sach 
consent is required or not by s. 64. It is 
an essential part of this dedaition that the 
landlord's consent must be taken where 
it is required under 8. 64, Sub-section (1) of 
s. 64 provides that the consent of the 
landlord shall be required for the conver- 
sion of land into korkar in every case 
except where the land is included in the 
occupancy holding of the cultivator, or 
where, by the custom or usage of the 
village, tenure or estate, such consent is 
not necessary. Oustom is thus expressly 
saved by the sub-section; and a custom of 
this kind will easily arise where the work 
is difficult and the demand for tenants 
exceeds the supply. A right ofoccupancy 
in korkar would be an almost inevitable 
corollary toa customary right to convert 
land into kerkar, and such aright of occa- 
pancy would be all the more easily 
recognised by landlords in Manbhum, 8 
district in which there are customary 
rights of occupancy not generally found 
in other districts: sea para. 71 of Mr. 
Gokhale’s Final Report of the Survey and 
Settlement Operations in tha District of 
Manbhum, 1918-1925. 

In the case of Mohesh Majhi v. Pran 
Krishna Mandal (1):the principle underlying 
acquisition of occupancy rights in ghatwali 
land was dealt with apart from the custom 
of the district Bankura which had not been 
agitated in the lower Oourts. The 
occupancy righisin question in that casa- 
were basedon twelve years’ raiyati occus 


676 
pation, and it se6me to me that the principle 
taken tounderlie the acquisition of such 
sights ‘has no application to occupancy 
rights arising from conversion into korkar 
as regulated by custom or law, Nor were 
cecupancy rights based on custom or those 
particularly arising under a, 67, Ohota 
Nagpur Tenancy Act, considered in the 
three Patna decisions already referred to 
and the case of Lal Singh Bhumij v. Kristo 
Khutya (2) is further distinguishable as 
a case from the district of Singhbhum 
while Manbhum has its own customs. The 
learned Advocate has also referred to 
Mita Dusadh v, Anup Mahto (4) but all -that 
was held in that decision was that s. 181, 
Bengal Tenancy Act, barred the accrual of 
an occupancy right by twelve years’ raiyati 
occupation in a service- grant of a road- 
chaukidar, which is itself of the nature of a 
raiyati tenancy. Macpherson, J., further 
observed in that case that in fact a local 
custom or usage under which such rights 
can arise is found in certain ghatwali 
tenures in this province, especisliy in 
Ohota Nagpur. It appesra from para 77 
of Mr. Sifton’s Finel Report of the Survey 
and Settlement of the Barahabhum and 
Patkum Estates in Manbhum District, 
1907-1912 (see also para. 191 of Mr. 
Gokhale’s Final Report) that since the 
eighties of the last century the view taken 
by Mr. Hewitt, then Oommissioner of the 
Ohota Nagpur Division, has been acted 
upon that raiyats holding ghatwali lands 
have occupancy rights both “ander the 
present law and the custom of the 
district’, The law referred to by Mr, 
Hewitt is the Bengal Rent Act (X of 1859). 
which continued to be in force in the dis- 
trict of Manbhum until the extension, 
under e, 1 (3), Ohota Nagpur Tenancy Act, 
1908, of certain erections of this Act to 
parganas Barahabhum and Patkum in 
December 1908 and of the Act as a whole 
to the whole of the district in December 
1909. 

There is nothing in the Rent Act, 1859, 
to bar the acquisition of occupancy rights 
in ghatwali land by 12 years’ raiyati coccu- 
pation, (as distinguished from the more 
difficult andthazardous process of conversion 
into korkar), but Mr. Hewitt also spoke of 
thecustom of the district in support of 
occupancy rights in ghatwaliland. Now, B. 
77, Ohota Nagpur ‘Tenancy Act, merely 
leaves the incidents of ghatwali tenures 
untouched by the Act except in so far aa 


$ aera Ind, Oas. 287; 7 Pat, 566; A, I, R, 1928 
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the Local Government may otherwise direct 
by notification. It does not displace any 
local custom regarding occupancy rights 
ia ghatwali lend. Section 67 which deals 
with occupancy rights in korkar is said 
by Mr. Reid, a Settlement Officer 
of Ohota Nagpur, at p, 80 of his 
edition of the Act, to give legal re- 
cognition to a well-recognised custom. 
Such occupancy rights do not, as I have 
already said, seem to be barred by the 
principle which has been applied against 
the accrual of occupancy rights by 12 years’ 
raiyati occupation, and I can see no reason 
why they should not, by custom or other- 
wise, accrue in ghatwalilands. Appellant's 
contention that s. 64 cannét apply to 
ghatwali land because s. 67 does not apply 
to it, thus falls to the ground. It is further 
to be observed that s. 64 affects procedure 
rather than substantive rights, and that 
8.77 does not bar the application of the 
provisions of the Aci regarding procedure 
to ghatwali land. 

‘Tne learned Advocate haa also contended 
that even if s. 64 be held to be not inappli- 
cable to ghatwali land, it has no application 
to the plaintiff, because he is not the de- 
fendante’ landlord. He points out that the 
plaintiff does not derive his title from the 
previous ghatwal and does not stand in 
his shoes, put owes his appointment to the 
Daputy Commissioner, and that it, when 
the former ghatwal made his application | 
under s. 64, the Deputy Commissioner had 
ordered the ejectment of the cultivator 
under s, 65 (a) upon payment by the land- 
lord of reasonable compensation, the pay- 
ment would have had to be made by the 
former ghatwal and not by the plaintiif. 
It is argued in this connection also that 
the plainui was entitled on his appoint- 
ment to the possession of the ghatwait land 
and free from any incumbrance or third 
persons’ righis created or imposed upon it 
during the incumbency of his predecessor 
as ghatwal, But, as i have already shown, 
korkar occupancy rights in ghatwali lana 
cannot be regarded as coming within that 
rule, Sub-section 3, s. 64, gives the land- 
lord two years from the date on which the 
cultivator commences unauthorised con- 
version intc korkar, to apply to the Deputy 
Oommissioner for ejectment. There may 
be a change of ghatwalt in this interval, 
and the application under the sub-section 
will in such a case have to be made by the 
ghatwal who is holding office at the time 
of such application. Upon such an appli- 
cation, the Deputy Commissioner will decide 
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between the applicant and the cultivator, 
and will have no jurisdiction to require the 
former ghatwal (if living ) or bis heira to 
pay compensation for the benefit of the 
man appointed to succeed him. The argu- 
ment, moreover, that as the succeeding 
ghatwal is entitled to the possession to the 
land frea from encumbrances created by 
his predecessor-in-office, the bar to a suit 
for ejectment which ariees under the con- 
cluding portion of sub-s. 3, s, 64, read 
with s. 139 A and s. 139 (8) of the Act, 
does not operate against the succeeding 
ghatwal, overlooks the fact that the sub-sec- 
tion plainly means that unless the landlord 
applies for the ejectment of the cultivator 
within two years from the date on which 
he commences the conversion into korkar, 
the landlord's consent will be deemed to 
have been given, and that under s. 67 
conversion into korkar gives the raiyat an 
occupancy right, notwithstanding that he 
has not cultivated or held the land fora 
period of 12 years. In my opinion the 
operation of the bar referred to is not 
affected by a change of ghatwal either 
within or without the period of two years 
limited for the application to the Deputy 
Commissioner. 

Toe learned Advocate has also urged that 
the concluding portion of s. 64 (3) does 
not bar a suit like the pressnt where recovery 
of land ia sought after a declaration of 
title. In support of this contention he has 
referred to Gursaran Das v. Akhouri 
Parmeshwari Charan (5),Deonandan Pandey 
v. Anhach Kahar (6), Aghore Manjhi 
v, Kshiroda Sundart(7) and Ravi Rikhi Nath 
Kueri v. Rangoo Mahto (8). Thesa cases 
however are eusily distinguishable. Gur- 
saran's case (5) was not governed by s8. 
139 A at al, and there were cases 
against trespasses unon cultivated land, 
The present cases come within sub-s. 3, 
s, 64, and the application referred to in 
that sub-sectionis an application “in respect 
of which jurisdiction is conferred by this 
act of the Deputy Oommiasioner” (to quote 
from cl. (8) of s. 139), with the result that 
under s. 139 A no Court can entertain any 
suit concerning the matter. 

The learned Advocate has further urged 
that the order of the Deputy Commissioner, 

(5) 104 Ind, Cas, 580; 8 P. L. T 841; 6 Pat,298; A. 
1. R. 1927 Pat. 203. 

(6) 105 Ind. Oas, 561; 9 P. L.T. 340; A. I. R. 1928 


at. 128. 
7) 109 Ind. Cas. 477; 9 P. L. T. 724; 7 Pat. 82; A, 
I. R. 1928 Pat. 198; I. L. T. 40 Pat. 113. 
-` (8) 110 Ind. Cas. 494; 9 P. L. T. 811; 7 Pat. 675; A. 
1. R. 1929 Pat, 18, 
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referring the former ghatwal to the proper 
Court in respect of plots other than Nos. 
12-a. 13 and 14, is virtually an order of 
transfer within the meaning of the proviso 
to s. 139 of the Act and that therefore the 
Civil Court had jurisdiction to try the suits, 
The proviso is in these terms: 

“Provided that the Deputy Commissioner may, 
subject to such rules as may be made in this beha, 
under s. 264, transfer any particular’ suit 
or application or any class of suits or applications 
cognizable by him under this section to a competent 
civil Court for trial.” 

But the plaints in the present suits are 
by no means the sameasthe application 
made tothe Deputy Oommissioner by the 
former ghatwal. What is more, one of 
them includes the three plots in respect 
of which the Deputy Oommissioner had 
held against the former ghatwal, As the 
learned District Judge has shown the 
Deputy Commissioner's order referring 
the former ghatwal to the proper court 
meant that there was (according to the 
Deputy Commissioner) no commencement 
of preparation of korkar in the other plots 
and that, therefore, the jurisdiction of the 
Civil Court was not ousted under s. 64. 
This position has since been altered: there 
is a. concurrent finding of the lower Courts 
that the defendants did in fact (prior to the 
suits) commence to convert thé remaining 
plots into rice lands, a circumstance 
which will clearly bar the jurisdiction 
ofthe Civil Oourt to try the suits any 
further. 

Onemore point requires to be noticed. 
Toe lower Courts have held that there is no 
proof of a local custom rendering the 
consent of the landlord to conversion into 
korkar unnecesssary. This was entirely 
on the footing that an entry in the remarks 
column of the khatian, Ex. A, does not 
carry aby presumption of correctnese, 
The learned Munsif madethis observation . 
about the entry in Ex. A upon the authority 
of Suresh Chandra Rai v. Sitaram Singh 
(3). It has been urged on behalf of the 
respondents that the lower Oourts were 
wrong on this point and, reference has 
been made to Singheshwar Chowdhury v. 
Parbal Mandal (10), as establishing, con- 
trary tothe decision in Suresh Chandra 
Raiv. Sitaram Singh (9) which the learned 
Munsif followed that an entry in the 
Record of Rights though based on a 
lccal cuetom, may attract the statutory 
presumption of correctness. The entry 
inthe present cases is found not against 


(9) 57 Ind. Oas- 126, 
(10) 103 Ind. Oas. 471; A. I, R. 1927 Pat, 376, 
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any land recorded in the names of the 
defendants but against the ghatwali jungle 
found in the “ghair abad malik” khatian 
of the mouza and according toit the ten- 
ants are entitled to reclaim waste and 
scrub and jungle included in the khata 
without the permission of the landlord. 
In para, 160 at page 67 of his Final Report 
onthe Survey and Settlement of the Bara- 
habhum and Patkum Estates in the Man- 
bhum district, Mr. Sifton Points out how 
inthe wilder parts of this and the Patkum 
pargana there has never been any restric- 
tion upon the reclamation of any lands 
suitable for cultivation, and how, when the 
area suitable for further reclamation is con- 
tracted inthe more open and civilized 
paris, the old custom permitting a raiyat 
to start operations without reference to 
any superior is almost extinguished, 
and any raiyat who wishes to do anything 
more than extend bis rice land by levelling 
down and including within it small portions 
of waste land on the edges of his cultivation, 
will now consult and take permission from 
the superior landlord. The paragraph con- 
cludes: 

“The custom found existing in each village has 


been recorded among the special incidents of the 
gair abad malik khatian.” A 


It seems unnecessary, however, to pursue 
the matter any further at the instance of 
the respondents ard decide whether the 
finding of the lower Oourts that ihe land- 
lord’s consent was necessary is correct in 
law. Not only is the appellant content with 
that finding buthia Advccate has insisted 
that the finding ought not tobe interfered 
with in these second appeals. This 
petition is not unintelligible, Where 
consent is required but has not been taken 
from the landlord the cultivator can only 
be ejected on an application to the Deputy 
Commissioner under s. 64 (3). Responcents 
have not argued that the bar to ejectment 
except upon such application was intended 
to protect not only those who should have 
taken the landlord's consent and did not, 
butalso those who are entitled under 
sub-s, (1) 8. 64 to convert land into korkar 
without the landlord’s consent but whose 
right under that sub-section is contested. 
Whether or not thatbe the intention of 
the Legislature, statutes and provisions 
which take away the jurisdiction of the 
ordinary Courts must be construed strictly; 
and as eub e. 3, e, 64 stands, the bar comeg 
into play: in those cases only in which the 
landlord's consent ig required but ia not 
obtained, If this be the correct view civil 
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guits for ejectment will not be barred in 
thoee cases in which the cultivator is not 
required by sub-s. (1), s. 64 to take the 
landlord’sconsent, But the appellant does 
Dot stand to gain anything by conceding 
8 customary rightand only thus establish- 
ing the jurisdiction of the civil Court. The 
application for ejectment made to the 
Deputy Commissioner in 1995 implied that 
according tothe then ghatwal there was 
inthe village or tenure no customary 
right of reclamation without taking the 
landlord’s consent The plaintiff aleo has 
not sued on the footing that there is such 
a custom in the villege or tenure but that 
neverthelees he is entitled to eject the 
cultivators. On the contrary, the case made 
in the plaint is that the defendants have 
no right to convert the jungle Jands into 
khets and gorahs without the permission 
of the ghatwal or the Depaty Oommissioner. 
In these circumstances the appeal must be 
footing urged by the 
appellant and not on that urged by the 
respondents. The appeals fail on every 
point urged for the appellant and are dis- 
missed with ccsta, 

N./a. Appeals dismissed, 
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LAHORE HIGH COURT, 
Civil Revision Petition No. 240 of 1932 
February 20, 1133, 

Tes OPAND, J. 
MUHAMMAD YASIN— PLAINTIRE — 
PETITIONER 


versus 
ALAH DIN-MUSAJI—Dsvanpini3— 
Res Pon DENTS. 

Civil Procedure Code (Act V of 1908), Seh. II, para. 
I—Reference to arbitration—Joint application by 
all parties, necessity of. 

In order that a reference to arbitration under 
para. 1,‘8ch. 1I, Civil Procedure Code, may be valid, 
not only the writing out of an application to refer 
a pending suit to arbitration but the presentation 
of it also must have the concurrence of all parties 
concerned. Miran Bakhsh v, Sher Mohamad (1), fol- 
lowed, : 

Petition for revision of the order of the 
Judge, Small Cause Oourt, Delhi, dated the 
16th of March, 1932, 

Mr. Muhammad Amin, for the Peti- 
tioner. 

Mr, Bhagwat Dayal, for Mr, Qubal Chand, 
for the Respondent, 

Judgment.—The plaintiff- petitioner 
filed a suit ior the recovery cf a certain 
sum of money against the defendant- 
respondent in the Oourt cf Smal! Causes’ 
at Delbi. The defendant being absent 
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on the date fixed for the hearing an 
ex parte decree was passed against him 
on the 15th May, 1931. Onthe Lith June, 
1931, he filed an application to have the 
decree set aside on the ground that service 
of the summons had not been effected on 
him and he had no knowledge that a suit 
had been instituted against him and was 
fixed for hearing on the 15th May, 1931, 
While proceedings in connection with 
this application were pending, both par- 
ties appear to have agreed to refer the 
dispute to the arbitration of one Nanhe 
Mian son of Islam Beg. They accord- 
ingly got an application (Ex A) written 
out by a petition-writer praying that the 
suit be referred to the arbitration of the 
aforesaid Nanhe Mian. When the defend- 
ant presented the petition before the court, 
the plaintiff stated that he did not want 
the matter to be referred to arbitration 
and that he had signed the application 
under a mistaken belief that the proposed 
arbitrator was a person different from the 
one mentioned in the petition. After en- 
quiry the learned Judge: held that there 
was no ground for believing that the 
plaintiff had signed the petition under a 
misrepresentation or mistake as to the 
identity of the arbitrator, and without 
Betting aside the ex parte decree he passed 
an order referring the matter in dispute 
to the sole arbitratioa of Nanhe Mian, son 
of Islam Bag. 

The finding that the plaintiff had volun- 
tarily sgreed to refer the dispute to arbi- 
tration is one of fact and cannot be ques- 
tioned before me, It is, however, urged, 
on the authority of Miran Bakhsh v. Sher 
Muhammad (1), that the reference was bad 
as the requirements of Sch. II, para. 1, 
of the Oode of Civil Procedure had not 
been fulfilled inasmuch as the plaintiff 
cannot be held to have “applied” to the 
court for making the reference. It was 
held in that case that “not only the 
writing out of an application to refer a 
pending suit to arbitration but the pre- 
sentation of it must have the concurrence 
ofall parties concerned.” In other words, 
the parties interested must not only agree 
to refer the matter in difference between 
them to arbitration, but they all must 


also apply to the court for making an 


order of reference, As pointed out in the 

case cited, after agreeing to refer, either 

party has a locus penitentie to withdraw 

before the order of reference was made 

and he may take advantage of it, (See 
(1) 9 Ind Oas 195; 17 P. R. 1911, 
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aleo, to the same effect, Banerjis Treatise 
on the:Law of Arbitration and Award, 4th 
edition, page 53). Following this ruling 
I hold that the reference was invalid and 
the proceedings before the arbitrator are 
null and void. 

I accept the petition, set aside the order 
of the lower Court and remand the case 
to the lower Court for trial and disposal 
by it in accordance with law. Having 
regard to all the circumstances I leave 
the parties to bear their own costs in 


this court. 
A. Case remanded. 


MADRAS HIGH COURT. 
Letters Patent Appeal No. 4 of 1930. 
January 24, 1933. 

BEASLEY, O. J., AND BARDSWELL, J. 
APPAJI REDDIAR— APPELLANT 
versus 
THAILAMMAL— RESPONDENT. 

Letters Patent (Madras), cl. 15—Order to bring per- 
son en recordas legal representative, whether appeal- 


able. 

An order directing the respondent in an appeal to 
be brought on the record as the legal representative 
of the deceased original appellant is nota judgment 
within the meaning of cl. 15 ofthe Letters Patent 
(Madras) and is not appealable under the Letters 
Patent, for it is not a judgment which finally settles 
the rights of parties but has the effect of allowing 
litigation which is proceeding to further proceed to 
a final adjudication. 

Such an order stands on a different footing from an 
order setting aside an abatement. Tuljaram Row 
v. Alagappa Chettiar (1), relied on, Kyroon Bee v. 
Administrator General of Madras (2) and Sarat 
Chandra Sarkar v. Maihar Stone & Lime Co. Ltd, (3), 
distinguished. l 

Letters Patent Appeal preferred to the 
High Oourt under cl. 15 of the Letters 
Patent against an order of Mr. Jus- 
tice Jackson, dated the 28:h Novem- 
ber 1929 and made in O. M. P. No. 5009 of 
1228 in Appeal No. 299 of 1927 (0. S. No. 
18 of 1425, Sub Court, Ouddalore). 

Mr, N.S. Srinivasa Iyer, for the Appel- 


lant. 

Mr. T. R. Srinivasen, for the Respond- 
ent. i 

Beasley, ©. J.—Tbis is a Letters Pa- 
tent Appeal from an order of Jackson, J. 
The question raised here is whether that 
order which was one ordering the respond- 
ent iu this appeal to ba brought on the. 
record as the legal representative of the 
deceased original appellant is an appealable 
order or not In my visw, it is not, 
Applying the teat applied by Sir Arnold’ 
White, O. J., in Tuljaram Row v, Alagappa 
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Chettiar (1) this is certainly not an ap- 
peslable order. That test has go often 
been referred to and I do not propose to 
re-state it here. I may however summarise 
my reasons for saying that this is an order 
which is not appealable. An order tobe 
appealable must, of course, be judgment 
within the meaning of cl. 15 of the Letters 
Patent. In my view, this is nota judg- 
ment which finally settles the rights of 
parties but has the effect of allowing liti- 
gation which is proceeding to further 
proceed to a final adjudication. The facts 
of the case here are that the deceased ori- 
ginal appellant filed this appeal and whilst 
it was pending died. Then an application 
was made to bripg on record the respondent 
as her legal representative. The question 
as to whether or not the respondent was 
the legal representative of the deceased 
original appellant depended upon the 
. genuineness or otherwise of a will. That 
was a matter which came before our learned 
brother. He first of all considered whether 
the will was a genuine one or not and 
having found 
brought uponthe racord the respondent,the 
person who by the will was established 
to be the | legal representative of the de- 
ceased original appellant. What was the 
effect of the order’? Upon the death of 
the original appellant the appeal would 
have abated if within the period allowed 
for doing so no legal representa- 
tive of the deceased appellant had been 
brought on the record. The result would 
have been that if no application had been 
mace the appeal would have abated and 
the judgment of the lower Court would have 
stood in favour of the sppellant here, The 
effect of the order made by our learned 
brother is that the final adjudication upon 
this matter is not stopped by the death of 
the deceased original appellant. On tLe 
contrary the order makes it possible for an 
adjudication upon the matter under the 
appeal. I am clearly of the opinion that 
the cases quoted on behalf of the respondent 
here, namely, Kyroon Bee v. Administrator 
General of Madras(z) and Sarat Chandra 
Sarkar v. Maihar Stone & Lime Co, Ltd. (3) 
are of no application here at all. Those cases 
dealt with the position of suits which had 
already abated and the question was whe- 
ther an order setting aside the abatement 
was an order which was appealeble or not, 


(1) 8 Ind. Uas. 340; 35 M. 1; (1910) M. W. ; 
L. T, 453; 21M. L. J. 1. CUM Wa NGGI, ENE, 


(2) 31 Ind. Oas. 38; 2 L. W. 948. 
Pa 67 Ind. Oas. 917; 49 O,, 62; A. IR. 1922 Oal. 
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The reason for deciding that the order was 
appealable because by reason of the abate- 
ment of the appeal the respondent had 
acquired a valuable right and that the 
order setting aside the abatement had the 
effect of depriving the respondent of that 
valuable right. Hence it was held that there 
should be an appeal from such an order, 
That is not this case at all, For the reasons 
I have given, in my view, the preliminary 
objection taken by Mr. K. Bhashyam is a 
sound one and I must hold that there is 
no appeal from such an order as in this 
case. 

This Letters Patent Appeal must, there- 
fore, be dismissed with costs. , 

Bardswell, J.—I agree. 

N, K./a. Appeal dismissed, 


LAHORE HIGH COURT. | 
First Oivil Appeal No. 2164 of 1926. 
April 20, 1232. 

TEK OHAND AND Monegros, JJ. 
UTTAM SINGH-— PLAINTIFE — 
APPELLANT 
versus 
Musammat DATAR KAU@ AND oraaes— 
DEFENDANT8— RESPONDENTE. 

Punjab Colonies—Grantee of yeoman class, whether 
acquires occupancy rights—Customary , Law (Punjab) 
-—Sansi Jats of Amritsar Distric—Widow— Power to 
alienate self-acquired property. 

A grantee of the yeoman class ofthe Chenab 
Colony unlike a peasant grantee cannot acquire the 
status of an occupancy tenant [p. 681, col. 2.] 

There isno special custom among the Sansi Jats 
of Amritsar District whereby the widow does not 
possess the right to dispose of her own self-acquired 
property. The riwaj-i-am of the District is against 
such custom and such custom is also contrary to the 
agricultural tribes of the 
Punjab, fp. 682, col, 1.] 


First Uivil appeal from the decree of the 
Senior Subordinate Judge, Lyallpur, dated 
the 25th May, 1926. 

Messrs. Nawal Kishore and Badri Nath, 
for the Appellants. 

Mesers, Iqbal Singh and Balwant Fai, 
for the Respondents. 

Judgment.—One Hari Singh, a Sansi 
Jat of the Amritsar district, was granted 
five squares of land in the Chenab Colony 
as a tensnt of the “Yeoman Olass” on the 
24th October, 1897. In accordance with 
para. 19 of the conditions on which the 
grant was made, end which are prinied as 
appendix 3 (b) to the Gazetteer of the 
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Ohenab Oolony, 1904, at or after the expiry 
of five years from the date of the grant 
the tenant having paid in the prescribed 
manner all sums due to Government, and 
having duly observed all the stipulations 
relating tothe tenancy, wss entitled at any 
time during the term of the tenancy, which 
extended toa period of twenty years, to 
purchase from Government the proprie- 
tary rights in the said lands on payment 
to the Government of purchase money 
at a certain specified price. Before the 
expiry of five years Hari Singh died 
childless. The exact date of death is not 
known but it is common ground between 
the parties that the death took place some 
timein 1901. The tenancy was mutated in 
the name of one Gurcharan Singh, who was 
alleged to be the adopted son of Hari 
Singh. The validity ofthis adoption was 
questioned soon after, and the civil Oourt 
set aside the adoption. Thereupon, on the 
10th May, 1905, mutation was effected in 
favour of Musammat Datar Kuar end 
Musammat Tej Kaur, widows of Hari 
Singh, till death or remarriage. In August 
1909, a notice was served by the Collector 
on Musammats Datar Kaur and Tej Kaur 
informing that they should acquire the 
proprietary rights before the notification 
of the revised settlement. Upon tbis the 
widows applied for permission to deposit 
the purchase money. The requisite per- 
mission was granted to them in September, 
1909, and they were ordered to pay the 
purchase price, Ra. 3,U74-13 in three instal- 
ments in September, 1909, September, 1910. 
and September, 1911, together with interest 
thereon. The instalments were duly paid 
before the 26th September, 19:1, and the 
amount of interest was paid on 
June, 1912. Accordingly on the 28th 
August, 1912, full proprietary rights were 
formally conferred on the widows, who 
were entered in the revenue paper as owners 
of the land. 

On the 30th of April, 1924, one of the 
widows, Musammat Datar Kaur made an 
oral gift of a portion of the land to her 
sister'sson Balwant Singh and mutation of 
this gift was sanctioned by the revenue 
authorities in favour of the donee. The 
plaintif, Uttam Singh, whois Hari Singh's 
father’s brother's son, instituted a suit for 
a declaration that the gift was ineffectual 
against his reversionary rights after the 
death of Musammat Datar Kaur and 
Musam mat Tej Kaur. In the plaint it was 
slleged that the real status of Hari Singh 
was that of an cecupancy tenant and that 
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the proprietary rights had been acquir- 
ed by the widowa by deceiving the 
Government. It was also alleged 
that the purchase money had been paid 
by the widows out of the income of the 
squares, It was also averred in the 
plaint that even if the property be con: 
sidered to be held by the widow in absolute 
ownérship the plaintiff as the collateral of 
her husband was entitled to control her 
dealings with it under a special custom 
prevailing in the tribe of the parties. 

The defendants resisted the suit pleading 
that the land in question was the self- 
acquired property of the donor, Musammat 
Datar Kaur, and she had full power to 
dispose of it in any way she liked. It was 
denied that the purchase price had been 
paid out of the income of the squares and. 
it was pleaded that the custom set up by 
the plaintiff did not exist. The trial-Oourt 
found against the plaintiff on all the points 
which arose for decision in the case and 
dismissed the suit. The plaintiff appeals. 

It may be stated at the outset that 
Counsel for the appellant admitted before 
us that the three principal allegations of 
facts made by his client in the plaint are 
either incorrect or have not been established, 
Itis conceded that at the time of his death 
Hari Singh was not an “occupancy tenant” 
of the squares which were granted to 
him by Government in 1897, As stated 
above the grant to him was asa tenant of 
the “yeoman claes” and itis admitted that 
a grantee of this class unlike a “peasant 
grantee”,could never acquire the status of an 
occupancy tenant, Counsel also abandoned 
the plea that the widow of Hari Singh had 
acquired proprietary rights in the squares 
by “deceiving the Government”, and that 
the purchase price paid into the treasury 
in 1909 to 1912 came out of. the estate of 
Hari Singh or from the income of the 
squares, 

On the only other point mentioned in 
the pleint as the basis of the claim, Mr. 
Nawal Kishore made a faint: hearted attempt 
to argue that there existed among the 
Sansi Jats of Amritsar district a special 
custom, whereby a widow did not possesss 
unrestricted power of disposal over her 
own ecelf-acquired property, but that her 
dealings with it were subject to the control 
of her hueband’s collaterals There ie, 
however, not a scintilla of evidence on the 
record to support this extraordinary 
custcm, and not a single instance has been 
proved in which a widow's dealings with 
her self-acquisitions were controlled by 
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her husband’s relations, The printed 
riwaj-t-am of the Amritsar district ig 
distinctly against such custom which is 
also admitted to be contrary to the general 
custom prevailing among the agricultural 
tribes of the Punjab. 

The result, therefore, is that the plaintiff- 
appellant's claim fails on all the contentions 
raised in the plaint. In his argument 
before us Mr. Nawal Kishore raised an 
entirely new point, that as the tenancy 
had been originally granted to Hari Singh 
for a period of twenty years and on his 
death within four years of the grant hig 
widows succeeded to the tenancy as his 
representatives, and acquired the proprie- 
tary rights in the land while they were 
holding it in that capacity, the property 
must be presumed to have been acquired 
on behalf of the entire body of the heirs of 
Hari Singh even though the purchase price 
was paid by the widows out of their private 
funds. It is conceded by Counsel that there 
is a long series of decisions of the Ohief Court 
and this Court against this contention, see, 
for example, Civil Appesl No. 1255 of 1906 
decided by a Division Bench on the 28th 
November, 1907, Civil Appeal No. &69 of 
19(8, decided by ancther Division Bench 
on..the lst of Marcb, 19.0, Ualap Kuar 
v. Hakim Singh (1), Sewa Singh v, Bholi (2), 
Lalv; Gauhar (4), Bisakha Singh v. Ishar 
Singh (4) and Narain Singh v. Sadar Kuar 
(5) and Oivil Appes! No. 142 of 1927 Mr. 
Nawal Kishore is unable to cite a single 
ruling in which a contrary view has been 
taken. His ccntention is that all the 
rulings above cited were erroneously decid- 
ed as they contravene the equitable doc- 
trine of grant, which is well established in 
English’ Law and has been applied in some 
cases in this country, according to which 
in circumstances similar to those of this 
case, the widows should be considered to 
have held the husband's tenancy as “con- 
structive trustees” for his existing and 
future heirs and that the proprietary rights 
acquired by them must be held to have 
been acquired not for their personal 
benefit but for that ofthe heirs of their 
husband. 

As stated already this question wes not 
raised in the trial Court snd is not men- 


(1) 28 Ind. Cas. 441; 8 P. R. 1915; 195 P. L. R. 
1915. 

@) 36 Ind. Oas, 382; 129 P. R.1916; 83 P, L. R. 
1917. 


(3) 44 Ind. Oas, 129; 5 P. R, 1918. 
4) 4 Lah. L. J. 296; A. I. R. 1921 Lah. 315. 
(5) 88 Ind. Cas. 64; A.I. R, 1925 Lah, 305;6 Lah: 
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tioned in the memorandum of appeal filed 
in this court. In view of this omission, 
and having regard to all the circumstances, 
we do not think it is fair to the respondent 
to allow the appellant's Counsel to raise 
this question for the first time in argu- 
ment, especially when all the facta relating 
to the early history of the tenancy are not 
forthcoming on the record in all its details 
and it is sought to challenge an interpreta: 
tion of the law which has been consist- 
ently followed by the courts of this province 
for a period of over twenty-five years, 
and thousands of titles have been settled 
in accordance with it. 

The appeal fails and I would dismiss it 
with costs. 


Monroe, J.—I concur. 
A Appeal dismissed, 


ee 


LAHORE HIGH COURT. 
Second Oivil Appeal No. 1389 of 1932. 
February 13, 1933. 

Darre Sinan, J. 

PARS RAM— DEFANDANT— APPELLANT 


versus 
KEHR SINGH AND ANOTHER —DERENDANT3 
—REsP INDENTG. 


Customary Law (Punjab)—Ancestral property— 
Land gifted to next heir. 
On the death ofa person land was mutated in 


the nameofhis widow. ‘The reversioner brought a 
suit disputing the widow's claim, the matter was 
compromised and half the land was mutated in the 


reversioner’s name: 

Held, thatthe land given to the reversioner was 
ancestral property in his hands, 

A gift ofancestral property to the next heir does 
not make the property cease tobe ancestral inthe 
hands of the alienor. Khizar Hayat v. Allah Yar 
Shah (1) and Imam Din v. Ram Rattan (2), follow- 
6 


. Second appeal from the decree of the 
District Judge, Ludhians, dated the 10th 
May, 1932, moditying that of the Subordinate 
Judge, Third Olass, Ludhians, dated the 
22nd December 1931, 

Sardar Jhanda Singh, for the Appel- 


` lant. 


Lala Badri Das, R. B., for the Respond: 
ents, 


Judgment —In this case the plaintiff 
Kehr Siogh brought the usual declaratory 
suit that an alienation effected by Kishen 
Singh defendant No. 1, in the form of an 
exchange of certain other land plus 
Rs, 2,000 should not affect his reversionary 
Tights. The trial Court decreed the suit 
holding that the exchange would not affect 
plaintiff's reyersionary rights except to 
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the extents of Rs. 550, On. appeal the 
learned District Judge dismissed the appeal 
of the defendant with costsand accepted the 
plaintiff's appeal and disallowed the whole 
amount. The defendant has come in sezond 
appeal. 

The first point taken is that the land is 
not proved to be ancestral. The pedigree- 
table of the parties is given in the judg- 
ment of the learned District Judge. It 


appears that the land belongs to one Dewa. | 


On his death the lend was mutated in 
favour of his widow Musammat Partape. 
Kishen Singh, defendant No. 1, the alienor, 
disputed the right of Musammat Partapo. 
The matter was compromised and half of 
Dewa’s land was mutated in favour of 
Kishen Singhand the other remained in 
possession of his widow, Musammat 
Partapo. The land in suit is the half of the 
land that went to Kishen Singh. The ques- 
tion is whether this land should be consider- 
ed ancestral. 


Both the courts below held that in the 
circumstances mentioned above the land 
must be held to be ancestral property in 
the hands of Kishen Singh The learned 
District Judge stated that the land must 
be taken to have been, gifted by Musammat 
“Partapo in favour of Kishen Singb. Tne 
point is not altogether free from diffisulty, 
but learned Ovounsel for the reapondent 
has cited two Division Bench rulioge, 
Khizar Hayat v, Allahyar Shah (1), Imam 
Din v. Ram Rattan 62 Ind. Oas. 859 (2), 
where it was, held that a gift of ancastral 
property to the next heir does not make the 
property cease to be ancestral ia the hands 
of the alienor, Following these Division 
Beach rulings I hold that there is no force in 
the contention of the appellant qua this 
point. 

As regards necessity- for the item of 
Rs. 2,000 it is a finding of fact that the 
bum of Rs. 1,450 is not proved to have 
been a pre-existing debt. 
Rs. 150 has not been contested before ma 
and theonly item left is of Rs, 400. The 
learned Oounsel for the appellant contends 
that as this item is due on a mortgage to 
the plaintiff himself the plaintiff cannot 
contest its necessity. On the other hand, 
it is admitted that this item has not yet 
been paid to the plaintiff. It seems to me 
that, provided the alienee pays this item 
to Kehr Singh, Plaintitf and mortgagee 


(1) 93 Ind. Cee po: 7 Leh. 4; AILL 
“171;27 P.L 
(2) 62 Ind, hey ‘$55, 


R. 1926 Lah. 
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he must be entitled to a charge for this ` 
amount on the property in quastion. 

I would, therefore, accept the appeal and 
vary the decree .of the learned District’ 
Judge by giving the plaintiff a declaration 
that the exchange shall not affect his rever- 
sionary rights after the death of the 


alienor, but that provided the alienee pays. 


Rs.400 during the lifetime of Kishen 
Singh alienor, defendant No. l, he will be 
entitled to a charge of Rs. 400 against this 
land. As the appellant has failed in his main 
contentions, I order him to pay the respon-' 
dent's costs of this appeal, 

A. Appeal accepted. 


ee 


MADRAS HIGH COURT. 
Civil Revision Petition No, 186 of 1929. 
December 14, 1932, 
PAKENHAM WALsH, J. | 
SATHIAVEL PILLAI—Dapawpant— 
PeTITIONER ! 
versus a 
SIVASAMI PILLAI—PtaintirF— 
RESPONDENT. 

Contract—Suit on alleged contract—Contract net 
proved—Quantum meruit, absence of prayer for— 
Jurisdiction to grant relief on quantum meruit. _' 

Where in a suit for recovery of a certain amount 
of money on an alleged contract, there is no alter- 
native relief on the footing of quantum meruit and 
the contract has not, been proved, the court has no 
jurisdiction to grant relief by way of quantum 
meruit. Kishan Prasad Sinha v. Purnendu Narain 
Sinhall) and Roopji & Sons v. Dyer Meaken & Co. (2); 
referred to. 

Petiticn under s. 25 of Act IX of 1887, 
praying the High Oourt to revise the. 
decree “cf the Court of Small Oauses at 


Kumbakonam, dated the 27th July 1928 
and passed in Small Oause Suit No. 196 of 


1928, 

Mr. T. E, Ramabadhrachariar, for the 
Petitioner. 

Messrs. S. Jagadisa Ayyar and S. Naga- 
raja Ayyar, for the Respondents. 

Judgment.—lIn this case the plaintiff, 
the brother-in-law of the defendant, claimed’ 
that he worked in the press of the latter, 
for about 10 monthe on contract at Rs. 10. 
amonth for wages. The 
denied, and the Oourt found: that it was 
not proved. However; his .claim was 
decreed at Rs.5 a month, in addition to 
the boarding which he admittedly had from 
the defendant. 


It is contended in revision that —~ 
alternative relief on the footing of qe 
meruit having been asked for, t 
Court had no jurisdiction to | 


contract - was. 


\ 
NS 


- cognizant of the case against them, the omission to 


se 
w 
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1 agree with that contention. Kishen Prasad 
Sinha v. Purnendu Narain Sinha (i) is 


“a much stronger case, because the service 


there was admitted. It was held that the 
plea of quantum meruit not having been 


raised, it could not be granted. Sea also 


Roopjt & Sons v. Dyer Meaken & Co. (2). 
The plaintiff's own evidence shows that he 
entered on the work knowing nothing 
aboutit and learned it under a man em- 
ployed by the defendant, He was getting 
board, and Ican find in the circumstances 
no evidence at all from which it could 


be inferred with any certainty to what, if. 


any, wages-the plaintiff would be entitled. 
Butit isunnecessary to go further into the 


facts of the case. — A 
The civil revision petition is allowed 
and the suit is dismissed with coats 


throughout. = 
N.K,/a. Petition allowed. 
(1) 11 Ind. Oas. 820; 15 O. L, J. 40. 
(2) 124 Ind. Oas. 35; A. I. R. 1930 All. 545 at p. 549; 
Ind. Rul. (1930) All. 467; (1930) A. L. J. 673. 


"+ OUDH: CHIEF COURT. 
-© Oriminal Revision No. 105 of 1932. 
“Ie, November 5, 1932. 
ree Bist ESHWAR NATS, J. : 
“GHAZIUDDIN KHAN anD oTHEss— 
APPLIOaNTS 
versus 
EMPEROR—OomP.aInsntT—OPPosiTE 
Pasty. s 

Criminal Procedure Code (Act V of 1898), ss. 225, 
537—Penal Code (Act XLV of 1860}, s, 147—Un- 
lawful assembly—-Charge—Omission to state common 
object—Trial, if vitiated—Common object to attack 
some persons—Persons taking refuge in another's 
house—Trespass into his house and assault, whether 
within common object of unlawful assembly. 

Though in charges.under s. 149, Penal ode, it 
is desirable that the common object should be 
mentioned so as to give the accused clear notice of 
the charge against them, yet the omission is only an 
irregularity and does not constitute contravention of 
any express rule of law. Where a charge of such 
an offence is framed after the whole prosecution eyi- 
dence has been recorded andthe accused are fully 


specify the common abject does not cause any 
failure of justice and the trial is not vitiated. 
Kudrutulla v. Emperor (1), not followed, [p, 685, cols. 
& 2. 
: oie the accused had the 
attacking a certain person, and some others, the 
latter of whomran away andtook refuge in an- 
other's house, and the accused trespassed upon his 


common object of 


“~Nouse and assaulted him : 


“eld, that the act of trespass and assault could not 
“to have been within the common object of 


“ful assembly. Lp. 686, col. 1.] 


; 
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to tbe house of the zamindar. 
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Criminal Revision against an order 
of the Sessions Judge, Gonda, dated - 


the 27th September, 1932. 
Mr. R. F. Bahadurji, for the Applicant, 
Mr, H. K. Ghose, forthe Orown, _ 
Order.—Twenty-four persons were 
tried by a First Olass Magistrate of the 
Gonda District for offences under ss.147, 
323, 325, 45’, 34land 379, Indian Penal 
Oode All the accused were acquitted of the 
offence under s. 379, Three of them were 
also acquitted of all the offences. The 
remaining twenty-one were convicted under 
88. 147, 323, 325 and 452, Indian Penal 
Code. Two of them Bire and Rameshar 
were also convicted under s. 341, Indian 
Penal Code. All the twenty-one persons 
appealed. to the Oourt of Session at 
Gonda. In that court the accused made : 
a compromise with all the complainants. 
The compromise was accepted in so far 
as it related to offences which were com- 
poundable and as a result of it, the con- 
victions under ss. 325, 323 and 341 were 
set aside. The case against the accused 
under ss. 147 and 452 was dealt with 
by the learned Sessions Judge on the 
merits and after a careful discussion of 
all the arguments urged before him 
against the findings of the trying Magis- 
trate, the. learned Sessions Judge agreed © 
with these findings and maintained the 
convictions of all the appellants under 
ss. 147 and 45?, but made some altera- 
tions in the sentences passed against them. . 
The present application in revision has 
been made by all the twenty-one per- 
sors and is directed against the order 
of the learned Sessions Judge. The case 
for the prosecution which has been ac- 
cepted by both the lower Courts, briefly 
stated, was that on llth March 1932, the 
accused Ghazi and Angad Lal, applicants 
Nos. l and 2, about midday at the head of 
one hundred or one hundred and fifty 
men, all armed with lathis, attacked Jorai 
and other persons who at the time were 
cutting the crops in Jorai’s field The 
tenants fled to the house of one Zaheer. 
and took refuga there. The assa lants 
chased them into Zaheer'’s house, broke 
open the door of the latter’s house and 
when Z:sheer intervened gava him a 
beating. Subsequently they retarned to 
Jorsi’s field ana dragged away Nuri, a 
tenant who had been injured when they 
made their first attack in Jerai's field, 
It may ba 
mentioned that Gnazi and Angad Lal 
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who led the party of assailants. are ‘tke 
mukhtar and karinda respectively of the 
zamindar. 

The first point of law urged Ly ihe 
learned Counsel for the applicants is that 
‘the trial is vitiated by reescn ci the 
common object of the unlawful aseembly 
not having been specified in the charge- 
sheet though it is stated therein that 
the ofierces were committed with a com- 
mon object. . It was conceded that in the 
case of a charge under s. 147, the omis- 
sion of the common object from the 
charge-sheet would not vitiate it unlees 
the accused could. show that they were 
materially prejudiced by reason cf the 
omission? But it was contended strongly 
that the charge being also under s. 149 
the omission must be regarded as an 
illegality. The argument proceeded that 
ifit is sought to məke the accuted con- 
` gtructively liable by calling in the aid 
of s. 144, it is essential that the com- 
mon object of the assembly should be 
clearly and definitely stated in the charge- 
sheet. The only case in point cited in 
eupport of this argumentis Kudrutullah 
v. Emperor (:). ln this case it was held 
that it was obligatory to cet out the 
common object in a charge under 8. 149, 
The case does support the appellants’ 
argument, With all respect to the learn» 
ed Judges who decided the case, I regret 
I find myself unable to subscribe to the 
proposition laid down in such broad 
terms, 

It is no doubt very desirable that the 
common object should in such cases be 
mentioned so as to give the accused clear 
notice of the charge against them, but 
I am not prepared to say that the omis- 
sion is anything more than an irregu- 
larity. Ohapter. XIX, Oriminal Procedure 
Code, lays down rules as regards the form 
of charges. Sections 222 and 223 of this 
chapter provide that the charge shall 
contain necessary particulars as to time, 
place and person and in certain cases par- 
ticulars as to the manner in which the 
alleged offence was committed, I have 
` not been referred to and am not aware of any 
express provision about the particulars 
of the common object being specified 
though, as I have stated before, it is de- 
sirable that they should be specified. Thus 
it cannot be eaid that the omission complain- 
ed of in the present case constitutes contra- 
vention of apy express rule of law on 
the subject. 

(1) 14 Ind, Oes. 314; 39 O, 781; 13 Or. L, J. 218, 


@aazitpptn v. BuPHROR, 
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It might also be pointed out that apart | 
from the general provision of s, 537, 
specific provision on the subject is tobe 
found in s. 225, Criminal Procedure Code. 
This section provides that no error in 
stating either the cfience or the particu- 
lars required to be stated in the charge 
and no omiesion to state the offence or those 
particulars shall be regarded at any stage 
of the cage as material, unless the accus- 
ed was in fact misled by such error or 
omission and it has occasioned a failure 
of justice. The charge-sheet in this case 
was framed after the whole prosecution 
evidence had been recorded. The accus- 
ed were therefore fully cognizant ofthe , 
case against them. I am not satisfied that 
the omission has caused them any preju- 
dice much less resulted in any failure of 
justice. I must therefore disallow the 
contention. Next it was contended that 
the trespass ccmmitted by the accused 
in the house of Zaheer and the injuries 
inflicted on him which ledto thecharge 
unger s. 452, Indian Penal Code, cannot 
re regarded as part of the came trans- 
action as the attack made on the ter- 
ants in the field of Jorai and that in any 
case it cannot be eaid that the offence 
under s. 452 was part of thé common 
object of the members of the assembly. 
It 18 pointed out that the learned Magis- 
trate in the course of his judgment stat- 
ed that the 

“eommon object of this unlawful assembly was 
to compel the tenants by means of criminal force 
to relinquish their holdings to assault and to beat 


them and to prevent them from any future refrec- 
toriness.” 


Itisalso pointed out that when the accu. 
sed entered Zaheer’s house, they did not 
make any attack or cause any injury to the te- 
nants who had sought refuge in that house, 
According to the prosecution evidence it- . 
self, the only person assaulted there was 
Zaheer. An exhaustive definition of the 
term “same transaction” is not possible. 
Whether particular acts are so connected 
as to form part df the same transaction, 
is a question which must be decided 
according to the facts in each particular 
case. Having regard to the proximity of 
time and cortinuity of action, I am in- 
clined to agree with the learned Sessions 
Judge that the offence under s. 452 ag 
well as the riot and attack which was 
directed against the tenants were parts 
of the same transaction. But the ques- 
tion whether it was within the scope of 
the common object of the accused 
is one of greater difficulty. Having given 
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my careful consideration to the evidence 
and circumstances ofthe cese, I find my- 
self unable to hold that the act of tres- 
pass in the house of Zaheer and more 
particularly the agenult committed on bim 
‘by some of the accused, was within the 
commen object of the essembly. I am 
therefore of opinion that the applicants 
should be given the benefit of doubt in 
respect of the charge under s. 452, Indian 
Penal Code, The result therefore is that 
I set aside tLe conviction and sentence 
paesed against the applicants under 
8.452, Indian Penel Code, but maintain 


their conviction ard sentence under 
8. 147, Indien Penal Code. 
n/a, Order accordingly, 


LAHORE AIGH COURT. 
Oivil Revision Petition No, 248 of 1931. 
March 4, 1232. 

Tex Onanp, J. 

GANDU MAL—D:CREE-HOLERR— 
PRTITIONER 
tersus 


TAJ DIN— JU: GMENT Dente x—REsP NUENT, 

Civil Procedure Code (Act V of 1908), ss. 115, 151, 
0. IX, 0. XXI, rr. 89, 92—Sale in execution —Dis- 
. missal of application to set aside sale—Duty of court 
to confirm sale—Execution application—Restoration of 
—Inherent power of court—Ëgzecution court declining 
to confirm sale—Revision—Interference. 

When a sale has taken place in execution of 2 
decree and either no application has been filed under 
rr. 89, 90, or 91 of O. XXI, Oivil Procedure Code, 
or such an application has been dismissed, the court 
has nooption but to confirm the sale under r. 92. 
If the judgment-debtor having filed objections fails 
to prosecute them, they must be dismissed in default 
and an order confirming the sale passed automati- 
cally. For this purpose, the presence of the decree- 
holder is not necessary. Ram Prasad v, Kodu (1) 
referred to. 

If a sale has takenplace in execution of a decree 
and the executing Court in disregard of the imperative 
rule of procedure laid down in O. XXI, r. 92, declines 
to confirm the sale, the orderis liable to be setaside 
on revision by the High Court under s. 115, Civil 
Procedure Oode. Brij Mohan Thakur v. RaiUma 
Nath (2) and Girdhari Lal v; Bhago (3), referred to. 


Although the provisions of O.1X, Civil Procedure 
ode, do not in terms apply to execution proceed- 
ings, an execution application dismissed for default 
can and should be restored under the inherent 

owers ofthe Court. Bholuv. Ram Lal (4) and 
Attar Singh v. Bur Singh (5), referred to. . 


Petition for revision of an order of the 
Judge, Small Cause Ocurt, Lahore, dated 
the ¥th April, 1930. 

Mr. Panna Lal Bahl, for the Petitioner. 

Sheikh Akbar Ali, for the Respond- 


GANDU MAL V. TAH DÈN, 
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Judement.—In execution of a money 
decree obtained by the petitioner against 
the defendants certain house property be- 
longing to the latter was attached and was 
ordered to be sold. After the necessary 
proclamation had been issued and other 
requirements of the law fulfilled, the pro- 
perty was sold by auction to the decree- 
holder on the 22nd November, 1929. The 
judgment-debtors filed certain objections 
to the sale, and the 4th January, 1930, was 
fixed for argumente. On that date neither 
the decree holder nor the jadgment-debtors 
were present and the court paseed the 
following order:— 

“Decree-holder is absent. The applicants are also 
absent Thesalehas not yet been conérmed. Ap- 
plication dismissed for default.” 

It was not clear from this order whether 
the learned Judge intended to dismiss the 
application cf objections filed- by tke 
judgment-debtore, or the application for 
execution of the decree, though from the 
use of the words ‘applicants’ and ‘applica- 
tion’ in the order it appears that the real 
intention was to dismiss the objcctions 
oniy, Therecord also contains a vernacular 
order of the same date in the following 
wor.Ja:— 

“hasab hukam angrezi misal baadam 
pairvi kharij hore” It is by no means 
clear whether the ‘misl’ which was con- 
8:gucd to the record room was tle one relat- 
ing tothe objections only or the execution 
file itself, 

Bawa Kanshi Ram, the learned Judge, 
who had passed these orders, was transferr- 
ed soon after and was succeeded by Mr, 
G. 8, Mongia. Before him the decree. 
holcer filed an application praying that- 
the sale should be confirmed as the judg- 
ment-debtors were absent on the 4th 
JaLuary, 1930, and their objections had 
been dismiesed and, in the alternative, that 
if the 4th January, 1930, was to be taken 
as dismissing the execution proczedings, 
these proceedings be restored. i 

_The learned Judge disposed of the first 
prayer by his order dated the Yth April, 
1930, holaiog that the execution application 
itself had been dismissed on the 4th 
January, 1930, for default of appearance of 
the decree-holder and the sale could not 
be confirmed. As regards the second 
prayer for restoration of the execution pro- 
ceedings the learned Judge directed the 
petitioners to produce evidence to prove that 
there was sufficient cause for his absence 
on the 4th January, 1930. This prayer also 
was rejected by order dated the 3ist Octos 
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ber, 1930 principally on the ground that 
under the Oivil Procedure Oode a ccurt 
had no power to restore an application for 
execution which had been dismissed for 
default. 

The decree-holder has preferred two 
petitions for revision (1) C. R. No. 288 of 
1931 agains: the order of the 9th April, 
1980, holding that the execution application 
had been properly dismissed on the 4th 
January, 1930, and (2) O. R. No. 299 of 
1931, against the order dismissing the ap- 
plication for restoration of the execution 
proceedings. 

After hearing Counsel and examining re- 
cord, I am of opinion that both petitions 
must succeed. In the first place, [am by 
no means clear, if Kawa Kanehi Ram really 
intended to dismiss the applications fcr 
execution for default on tke 4th January, 
1930. But even ifthis was so, 1 heve no 
doubt that the order was erroneous. Itis 
settled law that when a sale has taken place 
in executicn of a decree and either no 
application has been filed under rr. 89, 90, 
or Y1 of O, XXI or such an application has 
been dismiesea the court has no option but 
to confirm the sle under r. 92. If the 
debtor having filed objections under r, +0 
fails to prosecute them, these objections 
must be diemissed in default, and an order 
confirming the eale automatically passed. 
For this purpose the presence of the 
decree-holder is not legally necessary and 
Tam not aware of any authority where a 
contrary rule has been laid down. See, in 
this connection, Ram Prasad v. Kodu (1). 
This position was not seriously challenged 
by Counsel for the respondents, but ke 
strenuously urged that in a case like this, 
the High Court should not interfere on tha 


revision side, There is, however, ample. 


authority that, if a sale has taken place in 
execution of a dccree and the executing 
Court, in disregard of the imperative rule 
of procedure laid down in r. 92, declines 
to confirm the gale, the order is liable to be 
set aside on revision by the High Court 
under s. 115 of the Uode (Brij Mohan 
Thakur v, Rai Uma Nath (2) and Girdhari 
Lal v. Bhago (3).] I must, therefore, hold 
that the order of the 4th January, 1430, if 
it can be interpreted at all as dismissing 
the execution application, was erroneous and 
the learned Judge was in error in dismiss- 
ing the application of the decree-holder 


(1) 120 Ind. Oas, 405; A, I. R, 1930 Nag. 134; Ind: 
Rul. (1930) Nag. 37, 

2) 20 O. 8; 19 IL A. 154; 6 Sar, 245 (P. O.) 

3) 92 P. R. 1907. ; 25 i 
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on the 9th April, 1930, on the ground men- 
tioned by him. . 

The subsequent order of the learned 
Judge dated the 3lat October, 1930, holding 
that a court has no power to restore an 
application for execution, which has been 
diemiesed for default is also unsustainable. 
It is no doubt true that the provisions of 
0. 1X, Oivil Procedure Code, do not in 
terms apply to execution proceedings, but 
it has been held by this court in Bholu v, 
Ram Lal (4)and Attar Singh v. Bur Singh 
(5) and several other rulings that such ap- 
plications can, and should, be restored 
under the inherent powers of the court. 

In this view of the case, it is not neces- 
sary to give a decision on the other points 
argued by Oounsel before me. 

I accept both the revisions and set aside 
the orders of the court below dated the 
9th April and 31st October, respective- 
ly, and remand the case to it for disposal 
in accordance with law. 

N./a. Revision accepted. 

(4) 60 Ind. Cas. 720; A. I, R. 1921 Lah, 67;2 Lah 
66; 3 U. P. L. R. (L,) 29. 

(5) 95 Ind. Cas. 924; A. I. R, 1926 Lah. 534. 





LAHORE HIGH COURT. 
uivul Revision No. 150 of 1932, 
July 14, 1932, 
Burn, J. 
KAILASH anD BROTHERS—Daranpanta 
—PrrivionExs 
versus 
DURGA PARSHAD AND ANOTHHR— 

FLAINTIFF3 AND DEFENDAN S — RESPONDENTE. 

Civil Procedure Code (Act V of 1908), s. 115— 

evision—Petition filed after great delay—No reason- 
able explanation for delay—Practice. 7 

It is not the usual practice of the High Court to 
interfere in revision when the petitionis presented a 
long time after the passing of the order sought to be 
revised, especially when no reasonable explanation of 
the delay is offered, Jhaman Lal v. Manni Ram 
(1) and Manturna Kuari v. Bani Singh (2), referred to. 

Oivil Revision from tne order of the 
District Judge, Delhi, dated the 2ad March, 
193i, 

Mr, Arjan Das, for the Petitioners. 

Mr. Shamair Chand, for the Respondents. 

dudgment.—tThis is a petition for 
revision of an order of the District Judge, 
Delhi, restoring a suit, which had been 
dismissed in default. The learned District 
Judge's order was passed on the 2nd 
March 1931, and the present petition for 
revision was filed on the 7th March, 1932, 
i.e, after over a year., The learned Counsel 
for the petitioner cannot give any 
reasonable explanation of this delay. All 
that he can say is that his client did not 
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get proper advice in time. Tris cannot be 


accepted as a good excuse. It is not the 
usual! practice to interfere in revision after 


great deley [See Jhaman Lalv. Manni Ram . 


39 Ind, Cas. 570 (1),Manturna Kuari v. Bani 
Singh, 8 Ind. Oas, 523 (2)] and I 
see no good reason to doeo in the circum- 
stances of thecase. I dismissthe petition 
but leave the parties to tear their costs 
N,/A. Petition dismissed. 
(1) 39 Ind. Cas. 570. 
(2) 8 Ind. Cas. 529. 


ALLAHABAD HIGH COURT. 
First Oivil Appeal No 114 of 1930, 
March 17, 1932. 
MUKERJI AND BENNETT, JJ. 
RAM PRASAD aND cTHaxs— DEFENDANTS — 
APPRLLANIS : 
versus i 
Mahant BHEO BAKHSH GOSHAIN— 
PLAIntTIFF— RESPONDENT. 

Stamp Act (II of 1899), Sch. I, Arts. land 5— 
Sarkhat containing stipulation to pay interest, whe- 
ther acknowledgment er agreement—Proper stamp— 
Maintainability of swit on sarkhat. 

Where an unstamped sarkkat was executed for 
balance of money lent but itrecited that money had 
been paid in cash and contained an undertaking to 
pay acertain rate of interest : 

Held, that the serkhat was an agreement and not 
a mere acknowledgment and could be made the 
basis of a suit on payment of proper stamp duty 
and penalty. Girdhari Lal v. Firm Bishan Chand 
(1); distinguished, Sahu Prahlad Prasad v. Bhagwan 
Das (2), applied. 

First Oivil Appeal from the decision of the 
Additional Subordinate Judge, Jaunpur, 
dated the 14th January 1930 

Messrs. Iqbal Ahmad shd Shiva Prasad 
Sinha, for the Appellants. 

_ Dr. K.N. Katju and Mr. Kedar Nath 
Sinha, forthe Respondent. 
dudgment.—tThis appeal arises out 
of: a suitfor money brought by the respond- 
ent against the appellant on foot of a 
sirkhat executed by the defendant No. 1 
who is the father of the other defendants, 
The sarkhat ig dated 6th April 1920 and 
purports to bear interest at 10 annas per 
cent. per mensem. 

According to the terms of the sarkhat the 
money lent had: been paid in cash, but 
it turned out that it was a balance of money 
lent before. One of the pleas that was, 
urged in the court below was that as the 
sarkhat did not bear any stamp,it waa not 
good as an acknowledgment, and the suit 
should be dismissed on that ground. The 
learned Subordinate Judge held that there 
was an agreement to pay interest, and 
therefore the dccument was an agreement, 
aud accordingly he levied the stamp duty 
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and penalty, and treating the document 
as an agreement decreed the suit. The 
court below made a decree against the 
eons aleo but unly to the extent of the 
family property in the handsof the father 
and did not make the minors personally 

liable. 

In this court it was urged on behalf of 
the defendants that this case fell within 
our decision in F. A. No. 33 of 1928, 
[Girdhari Lal v. Firm Bishan Chand (1)] 
decided on 18th January 1432, In that 
case however, there was no agreement to 
pay interest, and it was a case therefore 
which could be easily distinguished from 
the case before us. On the other hand, this 
case is similar to the case of Sahy Prahlad 
Prasad v, Bhagwan Das (2), 

It is conceded before us that the previous 
loans were not time-barred at the date when 
the present document was executed. The 
f:ct that the amount advanced was stated 
to have been advanced in cash and the 
fact that there was promise to pay interest, 
go to show that it was the intention of the 
parties that sarkhat should be a fresh trans- 
astion, namelya transaction by which a 
certain amount of money was to be repaid 
with a certain amount of interest. We 
think that the court below was right in 
treating the document as an agreement, 

The next point that was urged was as to 
the liability of the sons. The sons are 
liable only to the extent of the family 
property in the hands of the. father 
in the absence of any proof that the 
money was borrowed for immoral and 
illegal purposes. The decree that has been 
made against them does not burden the 
minors with greater liability than they are 
under the law, 

The result is that the appeal fails and is 
hereby dismissed with costs, 

There is a cross-objection, because the 
court below has omitted to grant to the 
plaintiff interest pending the litigation. - 
This was only a pure omission due ‘to 
oversight. We modify the decree of the 
court below to this extentand to this extent 
only that the plaintiff will get interest at 
6 per cept, par annum on the entire sum 
decreed from the date of the institution of 
the suit till the date of realisation. The 
respondent will have the costs of his crogs- 
objection, 


N./A. Appeal dismissed, 


a 140 Ind. Oas. 783; (1932) A. L. J.279; 54 A, 506; 
A. 1. R. 1932 All. 461; Ind, Rul, (1932) All. 26. 
(2) 100 Ind, Oas. 593; 25 A, L, J, 403;,49 A. 496, 
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LAHORE HIGH COURT. 
Miscellaneous Oivil Appeal No. 211 
of 1932, 
July 22, 1932. 
Jar LAL AND MONROE, JJ. 
In the matter of Mian ALIM-UD DIN, aN 
ADVOOATE or rus HIGH OOURT oF 
JUDICATURE at LAHORE, 


Legal Practitioner—Misconduct—Allowing clerk to 


-enter into contracts for sharing in proceeds of litiga- 


"i 


tion—Punishment. 

Where an Advocate allowed his clerk to enter 
into agreements with his clients to finance the liti- 
gation about property which they launched against 
others, the clerk was to be compensated for his 
labour and expenses by being given a share in the 
property in dispute if the cases be ultimately de- 
cided in favour of his clients, and in pursuance of 
this the Advocate appeared for.those clients without 
receiving any fees in advance : 

Held, that his conduct in allowing his clerk to. 
enter into sucha transaction called for severe cen- 
sure, but his conduct in advising him in the matter 


a and then appearing for the litigants without receiv- 


ing the usual fees in advance amounted 
to professional misconduct and such, conduct 
constituted a reasonable cause for the suspension of 
his licenso to practise as an Advocate. 


Counsel is expected to be free from any personal 
as distinguished from professional, interestfin litiga- 
Noad, Government 


tion. - 

Mr, Carden Ad- 
vocate, for the Orown. 

Lala Badri Das, R. B., and Mr. Ghulam 
Mohiy-ud-Din Khan, for the Advocate. 

Order.—Mian Alim-ud-Din, an Advocate 
of this Court and having his ordinary 
place of business at Sheikhupura, was 
called upon to show cause why he should. 
not be dealt with under the disciplinary 
powers of this court: by removal of his name 
from the. rolls of. the Advocates of this 
Court under cl. 8 of: the Letters Patent. 
He has appeared before us.and is represent- 
ed by Mr. Badri Das, Advocate, whom we 
have-heard on ‘behalf .ofthe respondent as 
well as the learned Government Advocate_ 
on behalf ofthe Orown. 


-The facts are these: a complaint was 


received from. one Mangal Singh that Mian. 
Alim-ud-Din ia in the habit of making- 
contracts with clients in order to acquire 
landed. property by getting agreements 
executed,in favour of his friends or own. 
men and by sharing in the profits of 
the litigation, Two definite instances 
were quoted : (1) the case of Jawahar Singh, 
Santa Singh, etc, v. Lachhmt in which 
Mian Alim-ud-Din was alleged to have got 
one-and-a-half squares of land belonging 
to Musammat Lachhmi mutated in favour 
of his friend Qutab Din. It was asserted 


that. this mutation was-benamt and that. the - 
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produce of the land was being taken ‘by 
Mian Alim-ud-Din; and (2) five cases 
Sajjan v. Mangal Singh, etc, Mian Alim- 
ud-Din was alleged to have got an agres- 
mert executed in favour of his clerk, Ahmad 
Ali, by Sajjan by virtue whereof half of 
that land in suit, valued at about Rs. 60,000: 
was to go to Ahmad Ali in case Sajjan 
obtained a decree for the land. This 
transaction also was alleged to be benam, 
the real contractiog parties being Mian 
Alim ud-Din and Sajjan. 

On receipt of this report the District: 
Judge of Lyellpur was asked to enquire: 
and report the matter to this cour; if 
necesesry, or otherwise to dispose of the 
application. On receipt of these orders 
Kban Bahadur Din Muhammad, Districs 
Judge, called upon the respondent to’ , 
explain the allegations against him but he 
did not appear. An ex parte enquiry was, 
therefore, made, but before the report was 
submitted by the District Judge, an-ex- 
planation was given by Mian Alim-ud-Din 
which was considered by the learned: 
Judge, who gave his oninion 
“that the explanation though plausible is not 
convincing and theftransaction isa thinly disguised 
contract between Mian Alim-ud-Din and his clients” 
He suggested that the leas: “which is 
called for is a strong expression of dis- 
approval and admonition for future”, The 
District Judge was thereupon directed by 
this court to hold an enquiry in the pre- 
gence of the respondent and to submit the © 
evidence recorded by him with his report 
to this court. This has been done. 


The main charge against the respondent. 
is that he has entered into agreements. 
with his cliente to finance. their litigation. 
about prorerty and to appear in their cases: 
and in lisu of these services to takea share in 
the result of the litigation by dividing-the- 
property decreed in favour of his clients: 
with them; in the alternative the charge is 
that he has allowed his clerk Ahmad Ali 
to enter into agreements with his clients 
to finance the litigation about property 
which they launched against othere, the 
clerk was to be compensated for his labour 
and expenses by being given a share in the. 
property in disputeif the cases be ultimate~ 
ly decided in favour of his clients, and in. 
pursusnce of this the respondent appeared: 
for those clients without receiving any fees. 
in advance. G 

The particular cases that have been: 
selected for enquiry are the cases: of: 
Sajjan and Rehman against Mangal Singh. 
The- District: Judge-has- held. an-enquirys 


ie 
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in the presence of the respondent and has 
submitted his report. The evidence re- 
corded by him has been read to us and we 
are of opinion that, though there are grounds 
for grave suspicion; the first charge hes not 
been established by any reliable evidence 
against the respondent, The agreement is 
in favour of his clerk Ahmad Ali and it 
is proved, and is conceded, that some of 
the cases have been decided in favour of 
Sajjan and others and Ahmad Ali hag 
received his share of the property in disg- 
pute, Itis aleo established that the re- 
spondent appeared in these caces on behalf 
of Sajjan and others in the trial Court and 
also in the lower Appellate Court. He 
also admits that he instructed Counsel to 
appear on behalf of his clients in this court, 
and further that he has not received any 


“fees for his services in either of the courts. 


There is, however, no reliable evidence to 
prove that Ahmad Ali was really acting 
benami for his employer. Indeed evidence 
to this effect is difficult to obtain, but we 
cannot hold the respondent guilty of this 
charge on mere suspicion. 

The second charge, however, has clearly 
been brought home to the respondent. ‘He 
admits in his explanation that his clerk 
consulted him and showed him the papers 
before he entered’ into these agreements 
with his clients and that he gave him 
advice regarding the prospect of the litiga- 
tion. He says that he did not charge any 
fees for conducting the cases as Ahmad 
Ali was his old Munshi. His conduct in 
allowing his Munshi to enter into such & 
transaction calls for severe censure, but 
-his conduct’ in advising him in the matter 
‘and then appearing for the litigants 
without receiving the usual fees in advance 
amounts, in our opinion, to professional 
misconduct. The trangaction between Ahmad 
Ali, his clerk, and his clients was, under 
the circumstances, immoral in its inception, 
We express no opinion whether it was 
legally enforcible or not, but the a: tive 
association of the respondent in such a 
transaction was reprehensible, O:unsel is 
expected to be free from any personal, as 


distin guished from professional, interest in. 


litigation. The conduct of the Tespondent 
gave him sucha personal, interest in this 
litigation thathe must be deemed to have 
transgressed the above salutary rule, We 
find it difficult to believe that sll the 
services were rendered by him, or were 
intended to be rendered, free of any 
remuneration and merely for the sake of 
his‘old clerk, Ahmad Ali, Whether he was 
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to be paid any fees after the cases had 
been decided in favour of his clients is a 
matter which it is difficult definitely to 
determine on the present record. The 
District Judge has reported that the Tes- 
pondent has taken “a zealous interest in 
conducting the litigation from start to. 
finish. According to his statement this was 
done purely out of regard for an old ser- 
vant. This, however, appears to be too 
generous and the respondent hasat least 
invited suspicions against his profeseional 
conduct” The respondent has expressed 
his profound regret and has tendered 
unqualified apology “for having profes- 
sionally helped his clerk in the conduct 
of thefcases”, This is not, however, suffici- 
ent. 

In our opinion the conduct of the re- 
spondent ‘constitutes a reasonable cause 
for the suspension of his license to practise 
as an Advocate of this Court. This, 
however, appears to be the first case of its .. 
nature, which has come judicially to the 
notice of this court, We do not, therefore, 
propose to deal with the respondent 
severely. We direct that he be suspended 
for one month, ; 

A. Suspension order passed, 
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LAHORE HIGH COURT. 
Miscellaneous Oivil Appeal No. 1084 of 1932, 
December 20, 1932. 

Tarr, J. 
SOHNA MAL—DEBTOR—APPELLANT 


versus 
JEWAN DASS Anp OTHERS—OREDITORE— . 
RESPONDENTS. 

Provincial Insolvency Act (V of 1920), 8. 24— 
Debtor's application for adjudication—Considerationg 
—Concealment of accounts, if ground for dismiss 
sal. : i 

On adebtor’s application to be adjudicated ine 
solvent only two questions arise, namely, whether 

is debts amount to Rs, 500or over and whether 
he is unableto pay his debts, and on consideration 
and determination of these two points the applica- 
tion of a debtor succeeds or fails. The fact of the 
debtor's having concealed his accounts is nota 
ground on which the application can be dismissed, 

Miscellaneous firat appeal from an order 
of the District Judge, Attock at Oampbell- 
pur, dated the 20th June, 1932, 

Mr. Shamair Chand, for the Appellant, 

Judgment.—The application of the 
debtor- appellant Sohna Mal has been 
dismissed by thelearned District Judge 
by a brief order to the effect that the 
statement ofthe debtor is incredible— 
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he is obviously lying aud the learned Judge 
entertains no doubt that he is concealing 
the account which he must have kept 
during the course of his business, 

On a debtor's application to be adjudicat- 
ed insolvent only two questions arise, 
namely, whether his debts amount to 
Rs. 500 or over and whether he is unable 
to pay his debts, These two questions arise 
under s. 24 and it is on consideration 
and determination of these two points 
that theapplication of a debtor succeeds 
or fails, The learned District Judge has 
not addressed himself to the consideration 
and determination of the above two matters. 
The ground on which he has apparently 
dismissed theapplication, namely, con- 
cealment of accounts is not one for which 
the application can be dismissed. I accord- 
ingly accept the appeal which hes been 
heard ex parte, set aside the order of the 
Court below and remit the case for disposal 
in accordance with law and the above 
observations. 

No order as to costs. 

N./A. Appeal accepted. 


anata 


ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 819 
of 1924. 
July 13, 1931. 
BEN AND ALLEN, JJ. 
SHANTI LAL AND aNoTaEr— 
DEFENDANTS—APPELLAN!8 


’ versus 
Firem TARA CHAND-MADAN GOPAL— 
PLAINTIFF8— RESPONDENTS. 

Contract Act (IX of 1872), ss. 151, 182, 189, 214— 
Bailment—Standard of diligence required of bailee— 
Bailee’s duty to communicate with bailor in case of 
emergency—Civil Procedure Code (Act V of 1908), 
8. 100—Second appeal—Question of reasonable diligence 
on part of bailee—Finding of fact. 

. The standard of diligence required of a bailee is 
that of the average prudentman and where the 
bailee has taken the same care of the property entrust- 
edto him asa reasonably - careful man may be ex- 
pected to take of his own goods of the same bulk, 
quality and volume as the goodsbailed, he is not 
responsible for the loss, destruction or deterioration 
of the thing bailed. No cast-iron standard can be 
Jaid for the measure of the care due from him and the 
nature and amount of care must vary with the posture 
ofeach case. Where the goods bailed are destroyed 
by an unprecedented fleod, the bailee cannot be held 
responsible. 

In an emergency, the bailee has much the same 
power to act as an agent unders. 189, Contract Act, 
and in cases of difficulty he is under the same duty 
as has been cast upon the agent under s. 214 of the 
Act which makes it incumbent on the agent to use all 
reasonable diligence in communicating with his 
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principal and in seeking to obtain his instructions. 

The question whether the bailee has used all reason- 
able diligence is one of fact and cannot be gone into in 
second appeal. 

Secona Civil Appeal from the decision of 
the District Judge, Agra, dated the 20th 
February, 1929. 

Mr. B. Malik, for the Appellants. 

Messrs. N. P. Asthana and Brij Nath 
Sahai, for the Respondents. 


Judgment —Tais isan appeal by the 
defendants and arises out of a suit for 
recovery of Rs. 3.578-10-6gfrom the defen- 
dants. The plaintiff had a commission 
agency shop at Agra in which he carried 
onthe business of purchasing and selling 
grain and other goods for his constituents. 
In October 1924, a large quantity of grain 
purchased by the plaintiff on behalf of the ” 
defendants was lying iu the godownof the 
plaintiff. On6th October 1924, this grain 
was damaged by an unexpected flood which 
came to Agra. The river Jumma rose in 
flood and the godown in which the grain 
was stored was submerged. Under the 
orders of the Health Officer, a large quantity 
of grain had to be destroyed, The plaintiff 
alleged that he was entitled to recover from 
the defendants the price of the grain which 
he had to destroy under the order of the 
Health Officer. The defendants resisted 
the suit upon various grounds. They 
pleaded that the plaintiff had not acted 
with prudence in taking care of the goods 
bailed to him and that in view of the pro- 
visions of 8, 2:4 coupled with ss, 151, 152 
and 189 of the Indian Oontract Act, the. 
bailee was responsible for the price of goods” 
which were lost or destroyed from his cus- 
tody. The standard of diligence required 
ofa bailee under ss. 15! and 152 of the 
Indian Contract Act is that of the average 
prudent map, and where the bailee has 
taken the same care of the property 
entrusted to him as a reasonably careful 
men msy beexpected to take of his own 
goocs ci the eame bulik, quality and volume 
asthe goods bailed, he is not responeible 
for the kse, destruction or deterioration of 
the thing bailed. No cast-iron standard 
can be laid down for the measure of the care 
due from him and the nature and amount 
of care must vary with the posture of each 
cese. The courts below have arrived ata 
definite finding that in view of the peculiar 
circumstances of this case, the bailee has 
not been remiss in his obligations to his 
principal and has not been negligent in the 
care of the goods bailed to him. The posi- 
tion of the bailes in this cage was one of 
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supreme difficulty. The appearance of a 
flood was unknown and unprécedented in 
the annals of Agra. The factors and 
godown keepers had no past experience to 
guide them. It could not be predicated 
with certainty that the river wouldrise in 
flood. No forecast could be made of the 
time of its advent. The plaintiff may well 
have thought that if the river rose in flood 
it may not reach the area where his godown 
stood, The removal of the goods to some 
other locality was perhaps out of the ques- 
tion; Forwho could say that the flood 
would come so far and no farther? We are 
clearly of opinion that the plaintiff was not 
guilty of negligence in the discharge of 
his statutory liability to his principals with 
reference to the goods entrusted to him, 
that he was not responsible for the lose, 
destruction .or deterioration of the thing 
bailed and that he was justified in claiming 
the price thereof from the defendante. 


In an emergency, the bailee has much 
theeame power to act as an agent under s. 
189 of the Indian Oontract Act and in 
cases of difficulty, he is under the same 
duty as has been cast upon the agent under 
a. 214 of the Act which makes it incumbent 
on the agent to use all reasonable diligence 
` in communicating with his principal and in 
seeking to obtain his instructions. The 
finding of the lower Appellate Court is that 
he fulfilled and carried out this duty, 
Whether the bailee used all reasonable dili- 
gence is in the main a question of fact. 
From the facts found by the lower Appel- 
late Court, the finding followed asa legiti- 
mate conclusion, The finding does not 
appear to us to be open to challenge upon 
any legitimate ground and we must accept 


it, 

Outof the goods cast away, 80 bags of 
laha and? bags of arhar appear to have 
been recovered by the plaintiff immediately 
after the flood. Hehad however given no 
intimation of this fact to the defendante, 
The finding of the court below is that when 
they were found, the grain contained in 
these bags was in an unsaleable condition, 
The court of first instance directed that 
the loss of these bags which had . been 
damaged by the floods should be shared 
half and half by the parties. The defendants 
in their.appeal to the lower Appellate Court 
raised a point contesting the correctness of 
this order, but the plea was apparently not 
pressed before that court. Weare of opinion 
that under the circumstances the defendants 
should not be permitted to raise any plea 
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with reference to 80 bags of laha and 7 
bagsotf arhar before this court, 

The defendants had deposited with the 
plaiatifi 594 maunds of laha, Out of these 
37 maunds have not been accounted for. 
The lower Appellate Court came to the 
conclusion that this result might have been 
due to natural causes and the deficiency may 
well have been caused by the process of 
either shrinkage or dryage. The court 
below observes se follows : 

“It is a well known fact of which the 
court must take judicial notice that grain 
when freshly harvested is heavier in weight 
than after six months storage in a godown 
because the grain dries and the natural 
moisture is expelled. In the present case 
37 maunds shrinkage out of 594 maunds 
amounts to 6 per cent. and this is not ex- 
cessive, 

There is nothingon the record: to indicate 
whether the 594 maunds of laha ceposited 
with the plaintiffis freshly harvested grein. 
We are further of opinion that unders 57 
of the Indian Evidenze Act, the learned Dis- 
trict Judge was not justified in taking 
judicial notice of the fact that grain was 
liable to lose weight from drying up or 
shrinkage, It follows that the plaintiff hes 
failed to account for 37 maunds of laha. It 
has been found by the learned Munsif that 
laha sold at the rate of 64 seers per rupee. 
The learned Oounsel for the respondent takes 
no exception to this rate. The value of 37 
maunds of laha at the aforesaid rate comes 
to Rs, 219, To this, we add Rs; -36 for inter- 
est for about-3 years. The total comes to 
Rs. 255. The defendants are therefore entitl- 
ed toa deduction of this amount from:the 
amount decreed by the lower Appellate 
Oourt. The lower Appellate-Court -had modi- 
fied the decree of the trial Court by sllowing 
a deduction of Rs, 22 from Rs, 1,121-3.6. To 
this sum of Rs. 22 should be added a- further 
sum of Rs, 255. 4 

The result is that we allow the appeal in 
part and modify the decrees of the courts 
below to the extent indicated above. The 
parties must receive and pay costa in pro- 
portion to their success and failure througli- 
out. 


RB. u/s. Appeal allowed; 
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LAHORE HIGH COURT. 
Firat Oivil Appeal No. 2073 of 1926. 
June 7, 1932. 

BROADWAY AND OotpsrezaM, JJ. 
HEM RAJ AND OTAERS—PLAINTIFRS— 
APPHLLANTS 


versus 
BASHESHAR DAS AND O0OTHERS— 

DEFENDANT AND PLAINTIFF—REsPONDENTS. 

Hindu Law—Partition—Mere assertion of intention 
to divide, whether severs status—Custom (Punjab)—~ 
Reference to arbitration, effect of—Effect of parti- 
tion on decree against father on pre-partition debts. 

Where subsequent tothe execution of a mortgage 
by a Hindu father, there was a partition between 
him and his sons and the mortgaged property was 
sold in execution of a decree on the mortgage to 
which the father alone was a party: 

Held, that the partition which intervened between 
the date of th8 mortgage, when the charge was 
created on the property, and the date of the sale, 
did not affect the situation in any way and the sons 
could only avoid the effect of the sale by proving 
that the mortgage had been effected by their father 
for some immoral or illegal purpose. Trimbak 
Balkrishna v. Narayan Damodar Dabholkar (3), 
followed. [p.-695, col. 1.] 

Where there was a mere reference to arbitration 
of the question of division of properties, which 
became abortive: 

Held, that this did not amount to an unequivocal 
declaration of intention to divide. [p. 694, col. 2.] 

Quere.—Whether the mere assertion ofan inten- 
tion to divide would effect separation of status in 
the Punjab. [p. 694, col. 2] 

First Oivil Appeal from the decree of 
the Senior Subordinate Judge, Lshore, 
dated the 26th May, 1926. 

‘Messrs. M. C, Mahajan, Tirath Ram and 
Manohar Lal Sachdev, for the Appellants, 

Messrs. Kishen Dayal, Rama Nand and 
Bhagwat Dayal, for the Respondents. 

Broadway, J.—On the 18th of June, 
1907, one Narpat Rai, son of Lala Surjan 
Singh, a Khatri of Lahore, executed a 
mortgage in favour of Mal Chand & Com- 
pany of Lahore by which he mortgaged 
a certain house in lieu of a sum of 
Ra, 8,000. In this deed of mortgage Narpat 
Rai alleged that he was the owner 
of the property mortgaged. Asa matter of 
fact Narpat Rai had five sons with four 
of whom he was having considerable diffi- 
culty. They (the four cons) were claiming 
that they were members of a joint Hindu 
family along with their father Narpat Rai 
and their brother Daulat Ram and joint 
owners ofall the property including this 
particular house while Narpat Rai was 
asserting that the said four sons were not 
joint with him and that the property of 
which they were in possession including 
the house mortgaged, was his sole property 
.and that they were -in possession of it as 
bis servants. On the 5th -of August, 1907, 
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Narpat Rai instituted a suit against his 
four sons claiming possession ofall the 
properties, including the house mortgaged, 
on the ground that he was the sole owner 
of the same. The four sons contested the 
suit on the ground that they were members 
of a joint Hindu family and that the prop- 
erty was joint family property. Ultimately 
the parties referred their case to arbitra- 
tion with the result that an award was 
given on the 16th of November, 1909, par- 
titioning the entire family property, includ- 
ing this house, between the father and his 
five sons, each one being given a one-sixth 
share in the entire property. So far as the 
house mortgaged was concerned, although it 
was in the possession of the four brothers, 
the father was declared to be a cc-sharer with 
them to the extent of one-sixth, their bro- 
ther Daulat Ram being also allotted 4 
Similar share, Objection was taken -to 
this award but it was finally decided in 
1910 and a decree apparently was passed, 
giving effect to the award. It appears that 
Narpat Rai took no further steps to, get 
the joint property divided by metes and 
bounds and to take possession of his divid- 
ed share. Subsequent to this Mul Chand 
& Oompany brought a suit on the basis of 
their mortgage, obtained the usual decree 
and in due course brought the mortgaged 
house to sale. At the auction eale the highest 


bidder was one Nikka Mal who finally pur- 


chased the property on the 27th of May, 
1917, for Re. 6,500. When he sought to 
obtain possession of the said house, how- 
ever, he was obstructed by the four brothers 
who claimed that they were the sole owners “ 
of the said house and that their father 
had no right, title or interest in it and was 
not for that reason empowered to create 
any charge on the house. It was held by 
the executing Oourt that Narpat Rai and 
his five sons were co-sharers in this house, 
each having a one-sixth share. The objec- 
tions were, therefore, allowed to the extent 
of the shares of the four brothers, namely, 
two thirds of the house, but dismissed qua 
the remaining one-third. This was on the 
30th August, 1918, and resulted in the in- 
stitution of two suits, one by Nikka Mal 
for immediate possession of the house 
purchased by him, and the other by four 
brothers, who claimed that they were the 
owners of the entire house and that, there- 
fore, were entitled to the one-third, posses- 
sion of which had been allowed to Nikka 
Mal. These two suits were tried and dis- 
posed of on the 2lst of July, 1919, and the 
27thof January, 192 1, When the appeals came 
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up before a Division Bench of this court, it 
was found that the procadure adopted by 
the court below had been in disregard of 
certain decision of this court and of the 
Oivil Procedure Code and a remand was, 
therefore, ordered in both of them for the 
proper trial of the cases. They were finally 
disposed of in one judgment by Pandit 
Devi Dayal Joshi on the 26th of May, 1926, 
the decision: being in favour of the auction- 
purchaser Nikka Mal, who, however, had 
died and was represented by his son, Bashe- 
shar Das. Separate appeals have been filed 
by the four brothers in the two cases and 
this judgment will dispose of both these 
appeals, 

Appeal No. 2073 of 1926 relates to the 
suit brought by the four brothers qua the 
one-third of the house and No. 2074 of 
1926 arises out of the suit brought by the 
auction: purchaser relating to the two-thirds 
of which he had been deprived. Appeal 
No. 2073 need not detain us long, ae, in 
my judgment, the decision of the trial 
Court is manifestly correct. Admittedly, the 
only question for decision is whether the four 
brothers, the plaintifs in the case, had 
established the fact they had acquired the 
prescriptive title to the share of their 
father and brother. Now, there can ba no 
doubt that whatever the state of affairs may 
have been prior to 1910, this particular 
property was held to be joint family prop- 
erty and, as such, was partitioned by the 
arbitrator whose award was given effect to 
` in the decree passed in that suit, No overt 

act has either been alleged or proved from 
- which it can be said that the four brothers, 
“plaintifis in the suit, set up a title edverse 
to the title of their father and brother 
after the passing of the decree. It was 
urged that inasmuch as Narpat Rai had 
alleged in 1905 that he was the sole owner 
of this property, their possession must be 
held to have been adverse since 1905 and 
that the passing cf the decree did not 
break the continuance of the period of 
adverse possession. Asa matter of fact, in 
1905, whatever Narpat Rai’s attitude may 
have been, the attitude of the four brothers 
was that their possesion was not adverse 
to Narpat Rai's interests but that they were 
in possession, as members of joint family, 
of joint family property of which they held 
a share and of which admittedly Narpat 
Rai also was a co sharer, In these circum- 
stances there can be no doubt that this suit 
has been rightly decided and I would, 
therefore, dismiss this appeal with costa. 

Turning now to Appeal No, 2074 of 1926 


HEM RAJ V. BASHESHAL DAS, 


142 1. 0. 


it has been urged on bəhalf of the appel- 
lants (the four brothers) that as a matter of 
fact there had been a separation in status 
as far back as 1905 and that, therefore, the 
mortgage: executed by their father in 1907 
was not binding and created no valid 
charge so far as their shares in the property 
were concerned. They based their claim as 
to separation of status on an alleged 
agreement to refer certain disputes to arbi- 
tration which was entered into between 
them and their father end Daulat Ram on. 
the 27th and 28th January, 1905. While it 
has been admitted that a reference to arbi- 
tration was made, the terms of the reference 
have not been proved and it is clear that 
the dispute then existing between Narpat 
Rai and the four appellants was mainly on 
the question of whether the property was 
joint or belonged exclusively to Narpat Rai. 
This reference to arbitration admittedly 
proved abortive and it is not known 
what actually happened. While the refer- 
ence was pending, however, the four ap- 
pellants published a notice to the general 
public, Ex. P-},on the 5th of April, 1905, 
which was replied to by Narpat Rai by 
another notice dated the 10th of April, 1805, 
It has been urged that the contents of theae 
two notices clearly show a clear and un- 
equivocal intention on the part of the four 
appellants to hold their property separately - 
and therefore, ithas been urged, that the 
family from that momant became disrapted 
aod separate in status. To this Mr. Kishen 
Dayal for the respondents replied that he 
placed his reliance on Tulsi Ram v. Shib 


-Das (t) and Hari Kishen v, Chandu Lal (2), 


and urged that inasmuch 
the Mitskshara Law was 
Hindus in the same way as it is binding in 
other provinces in India and inasmuch as 
in the Panjab a son cannot claim partition 
of the joint family property during the 
lifetime of his father without his, father's 
consent, the mere assertion of an intention 
to hold the property separately did not by 
itself effect the disraption of the joint 
family. Ido not think it necassary t> deal 
with this question, howevér, as ia my 
judgment, the evidence on the record is not 
sufficient to establish that there was any 
clear and unequivocal expression of intention: 
on the part of any of the members of thig 
joint family to hold their property separately 
The reference to arbitration is clearly in- 
coaclusive and an examination of the 


() 19 Ind. Oas, Il; 5P,R. 1913; 228 P. L R 
18. 
(2) 43 Ind. Oas. 667; 105 P. R, 1917 (F. B), 


as in the Panjab 
not binding on 
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two notices, Exe, D-l and D-2, does not 
support the claim advanced by the appel- 
lants in this respect and in my opinion this 
question has bsen rightly decided by the 
trial Court, 


After a careful examination of such evi- 
dence as there ia on the record and after 
giving due weight to the arguments 
advanced at the bar,I amof opinion that 
the disruption of this family took place in 
1910 after the award in the suit instituted 
by Narpat Raion the 5th of August 1907. 
Itis immaterial whether the date of the 
disruption is the date of the decree or is the 
date of the institution of the suit, for 
admittedly the mortgage in favour of Mool 
Ohand and Company was effected shortly 
before the 5th af August 1907, 


Tt was next urged on behalf of the four 
brothers that inasmuch as admittedly, and 
as found by the trial Court, they were not 
bound by the decree in the suit brought by 
Mool Ohand and Company on the mortgage- 
bond, the sale of this particular house in 
execution of tbat decree did‘not in any way 
affect their twc-thirdsshare in the said house. 
It was pointed out that in any event there 
was no joint family at the date when Mool 
Ohand and Oompany instituted their suit 
and that there was no joint family property 
when the decree in favour of Mool Ohand 
and Company was executed and this parti- 
cular house brought to sale. It was urged, 
therefore, thatjall that the auction-purchaser 
could have bought was the interest or share 
of the mortgagor, Narpat Rai, that is to say, 
one-sixth of the property sold at the auction. 
Oa the other hand, it was contended that 
the partition which intervened between the 
date of the mortgage, when the charge was 
created on this property, and the date of the 
sale, did not affect the situation in any way 
and it was urged that the four appellants 
could only avoid the effect of the sale by 
proving thatthe mortgage had been effected 
by their father for some immoral or illegal 
purpose. Asa matter of fact the appellants 
have never set up such a case. There is 
good authority for the proposition that had 
the house in question been joint at the time 
of thesale, the four appellants, although 
not parties tothe sait and therefore not 
bound by the decree, could not have recover- 
ed their shares of the mortgaged property 
ualess they could prove that the morigage 
had been effected for sama immoral or 
illegal purpose [See Malla’s Hindu Liw, 
s. 294 (z) ands. 296]. It was urged, however, 
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that the authorities in support of that .pro- 
position did not meet the present situation 
for in those cases, atthe time of the sale 
the property sold was joint, whereas in the 
present case admittedly at thetime of the 
saletherewasno joint family property in 
existence. It seems to me, however, that the 
question is set at rest by the decision of a 
Division Bench of the Bombay High Oourt 
in Trimbak Balkrishna v. Narayan Damodar 
Dabholkar (3). There the facts were 
practically on all fours with the present case. 
A father had created a charge on joint 
family property. Subsequent to the crea- 
tion of that charge a partition had 
been effected and the family had “been 
disrupted. The partition although specify- 
ing the shares of the various members was 
nota partition by metes and bounds. 
Subsequently to this partition asuit was 
brought on the mortgage and- finally 
decreed. The property mortgaged was 
brought tosale and when the auction- 
purchaser sought to get possession of the 
property bought by him at this sale, he was 
obstructed by the son of the mortgagor 
who claimed that his share had not passed 
to the auction-purchaser. The son's claim 
was rejected. 

It seems to me clear that when in this 
case the property was partitioned, so far as 
this particular house was concerned, all that 
remained to tha joint family was theequity 
of redemption and that it was in thisequity 
of redemption that Narpat Rai and hie five 
sons were given equal shares, i. e , one-sixth 
each. The property being part of the joint 
property atthe date of the mortgage, - the 
mortgagee rights were not affected in any 
way by the partition itself and no doubt the 
four appellants would have been entitled to 
claim redemption of their shares from the 
mortgageeif the terms of the mortgage 
permitted of a part redemption of the 
property, Failing such conditions if seems 
to me clear that the redemption would have 
had to have been of the whole of the 
property. In the present case, as already 
pointed: out, the appellants have never 
alleged that this debt had been raised by- 
their father for any immoral or illegal 
purpose, nor have they ever offered ‘or 
expreased a desire to redeem either wholly. 
orin pars and in these circumstances [ 
consider thatthe view taken by the: trial 
Court is correct aad that the auction- 
purchaser was entitled to immediate posses- 
sion of the property bought by him and I 


(8) 8 B. 481, 
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would; therefore, dismiss this appeal with 
costs. 

Coldstream, J.—I agree. 

A. Appeal dismissed.. 


í LAHORE HIGH COURT. 
Oriminák Miscellaneovs Oasgə No. 130 of 1932. 
July 27, 1932. 

CE eet TEK CHapp, J. 
SHAMSHAD ALI KHAN—OComprainsntr— 
PETITIONER 


TEN Versus 
MOHAMMAD AMIN KHAN AND cTHEs8— 


M ACCUSED— RESPONT ENTE, 

‘Criminal Procedure Code (Act V of 1898), s. 526— 
Magistrate examining witnesses at 9 p. m—Lahore 
High Court Circular Letter No, 2167-G dated 2nd 
April 1924—Transfer of case. 

Where a Magistrate was found to have examined, 
of his own admission, certain witnesses after 9 
P. 4. in.contravention ofthe directions of the High 
Court as contained in its Circular Letter No. 2167- 
G,. dated 2nd April, 1924 : 

Held, that the directions contained in the above 
letter were quite clear that nonew case should be 
taken. up by the Subordinate Courts after 4 r. Mn 
and ‘that the case might be transferred to some other 
court, Dayawanti v. Bita Nand (1), referred to. 

Petition for transfer of the case from the 
Oourt of the Megisirat., First Clase, Rohtak, 
tosome other court cf com patent jur.sdistion, 

Order.—After examining the record 


and reading the explanation submitted Ly 


the Magistrate, I withdraw the case from 
the Oourt of Obandhri Mohammad 
Anwar, Magistrate, First Olaes, Roh- 


tak, and direct the District Magistrate to 
assign it to any other Magistrate for trial 
at the headquarters, 

The Magistrate has admitted in his ex. 
planation that he examined some of the 
witnesses for the complainant after 9 Pp. m. 
as he was busy during the day in discharg- 
ing other (executive duties in connection 
with the visit of certain troops. The direc- 
tions of this court as contained in its Oireu- 
lar Letter No, 2167-G, dated the 2nd April 
1924, addressed to all District and Sessions 
Judges and District Magistrates are quite 
clear that nonewcases should be taken 
by the Subordinate Oouris after 4 
P, M, ‘See also in this connection 
Dayawanti v. Bita Nand (1). The Magis- 
trate states that he was unaware of the 
contents of this cirsular letter, This dis- 
closes a highly unsatiefactory state of af- 
fairs and I have no doubt that the District 
Magistrate will take steps now to bring 
the circular to the notice of all Magistrates 
in his District. 

N./4. 


. Case transferred. 
1) 119 Ind. Cas. 327; 30P. L., R. 657: fe R. 1929 


A 
Leh, 702; 30 Or, L. J. 1048; Ind, Rul, (1929) Lah, 871, 
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OUDH CHIEF COURT. 
Second Oivil Appeal No. 300 of 1931. 
September 21, 1932. 
Kieoa, d. 
HARAKH OHAND AND anoTHER— 
PLAINTIFFS— APPELLANTS 


versus 
8. MOHAMMAD ABDUL BARI anD 
OTHERS—DEFENDANTS— RESPONDENTS. 
Practice—Two similar suits decided by same Mun- 
sif—Appeals heard by different Judges—Dismissal 


of one and allowing of the other—Second appeal— 
Duty of court of second appeal—Civil Procedure 
Code (Act V of 1908),3. 100—Finding of fact— 


Interference. 

Where two suits of asimilar nature were decided 
by the same Munsif andof the appeals therefrom 
heard by twodifferent Judges one was allowed and 
the other dismissed, and both the setond appeals 
came before the same Judge: 

Held, that it wasthe duty ofthe court of second 
appeal to determine whether there was ground for 
interference with either judgment taken by 
itself. [p. 697, col. 1.] 

In second appeal a finding of fact cannot be 
questioned even if the Appellate Court might be 
inclined to take a different view on the same 
evidence or if the finding of fact is actually errone- 
ous. [p. 697, col. 2.] : 

Second Uivil Appeal against the decree 
of th. First Sub-Judge, Bahraich, dated the 
Ist July 1931. 

Messrs. Hyder Husain and B. P. Misra, 
forthe Appellante. 

Messrs. Ghulam Husain and Iftikhar 
Husain, for the Respondente. 

dgudgment—I have heard these two 
appeals together and they may be dealt 
with together. There is a Jain temple of 
comparatively recent construction in 
Mohalla Bamhnipura, Bahraich. Imme- 
diately to the south of itis a plot No. 4363 
on which stands a house and to the west 
of this plot, that is, at the southwest corner 
of the temple, is another plot No. 4373 on 
which standsa house. In 1929 it became 
necessary for the criminal Oourt to take 
proceedings under s. 145,Oriminal Procedure 
Code, om account of a dispute having 
arisen with regard to possession of 
the said plots between the managing com- 
mittee of the temple and certain Mahome- 
dan residents of the locality. The result: 
of these proceedings was that plot No, 4363 
was held to be in the possession of the 
temple, but the Magistrate was unable to 
satisfy himself as to which of the parties 
was in possession of plot No, 4373, and 
accordingly attached this plot until a com- 
petent court had determined the rights of- 
the parties thereto, On 2let May 1930 the 
committee of the temple instituted a suit 
out of which Appeal No. 300 of 1931 arises 
for a declaration that the temple is the 
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owner of the plot No. 4373, and for posses- 
sion, On 24th July 1930 the other party, 
who may be referred to for the sake of 
brevity as the Maulvis, instituted a similar 
suit with regard to plot No. 4363, in both 
the suits each party denied the other's title 
and set up title in himself and also pleaded 
adverse possession. - 

Both suits were decided bythe same Munsif 
who decreed the temple's suit and dismissed 
that ef the Maulvis. The Maulvis appealed 
in both cases and the two appeals were 
heard by different Subordinate Judges. 
The appeal of the Maulvis in respect of 
plot No. 4373 was allowed and the suit of 
the temple was dismissed. The appeal of 
the Maulvis in respect of plot No. 4363 was 
dismissed. Secona appeals have been pre- 
ferred in both cases. It is not impossible 
that ifthe same Subordinate Judge had 
heard both the appeals he would have 
decided both cases 1n favour of the same 
party but what this court has to determine 
in second appeal is whether there is ground 
for interference with either judgment taken 
by itself, 

Ishall deal first with Appeal No, 201 of 
1932 which relates to plot No. 4363. Ia 
this case all the findings of fact of the trial 
Court were upheld in appeal by the lower 
Appellate Court. These findings were that 
plot No. 4363 was parti at the time of the 
firat Regular Settlement, One Sukhai, who 
owned a house on plot No. 4373, had extend- 
ed his house or built another house over 
plot No. 4363 as well. On his death his 
widow Musammat Martunni entered into 
possession, The plaintiffs (the Maulvis) 
failed to prove the sale-deed alleged to 
have been executed in their favour by 
Musammat Martunni to be genuine while 
the temple had proved the sale in its 
favour by Musammat Ganga, daughter of 
Musammat Martunni. Therefore on the 
question of title the Maulvis failed and the 
temple succeeded, The Maulvis had to prove 
their possession within limitation. In the 
case of the findings of fact, that the eale- 
deed on which the plaintiffs relied to prove 
their title had not been satisfactorily proved 
and that they had failed to prove their 
possession within limitation, it is clear that 
this court cannot interfere in second appeal 
and Appeal No. 201 of 1932 is accordingly 
dismissed with costs. 

With regard to Appsal No. 300 of 1931 
the position is a little more complicated, 
but in my opinion this appeal must also 
fail in view of the findings of fact of the 
lower Appellate Oourt, The plaintiffs (the 
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temple) in this case relied on thé:same sale- 
deed executed by Musammat- Ganga to 
prove their title to plot No, 4373 as well 
as plot No. 4363 while the defendants (the 
Maulvie) relied on æ 6813-deed executed by 
one Mangal Khan at an earlier date. The 
learned Subordinate Judge who heard this 
appeal did not accept the title of Sukhai to 
the house on plot No. 4373 and held that 
Mangal Khan had transferred: thia plot to 
the Maulvis under the sale-deed on which 
they relied. He also held that the temple 
had not been in possession within limita- 
tion, and the Maulvis kad been in posses- 
sion of the house since their sale-deed. 
Whatever may be said of the finding of the 
learned Subordinate Judge with regard to 
Sukbai's original title in the house, I find 
it impossible to ssy that there was not 
some evidence to support the finding of 
the lower Appellate Court that Mangal 
Khan did in fact purport to sell this. yery 
house to the Maulvis. There is also evidence. 
in support of the finding of the: eourt be- 
low with regard to the possession of the 
Maulvis. The main argument that has 
been addressed to me in support of this 
second appeal is that some of the evidence 
onthe record has been ignored and some 
has been misinterpreted. I have been 
through the evidence with cara and Ido 
not find that this is the case, All the evi- 
dence hes been rejected. As early as 1907 
the plot in suit was described in some 
execution proceedings as “the compound 
of the Mauli Sahib” In the yesr 1915 the 
Maulvis applied to the Muzizipal Board 
ana received permission to repair the house 
in question. This was before the sale-deed 
by Musammat G3nga in favour of the temple 
which was executed on llth February 1916. 
On 23rd March 1916 the plaintiffs made a. 
report to the district authorities that the 
Maulvis were building a house on the p'ot 
in question thereby admitting their posses- 
sion, and as late as 1929 we find a 
notice by the Municipal Board served on 
the Maulvis to keep the house clean. In 
the face of this evidence, although there 
is also some evidence on the plaintiffs’ side 
to prove their own possession it is impossi- 
ble to say that the finding of the lower 
Appellate Court is not supported by evi- 
dence on the record. 

In second appeal a finding of fact can- 
not be questioned if even the Appellate 
Court might be inclined to take a different 
view on the same evidence or if the find- 
ing of fact ie actually erroneous. [do not 
think that the findings of fact with regard 
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to the sale by Mangal Khan and the posses- 
sion of the Maulvis are open to interference 
in second appsal. In my opinion there- 
fore this appeal also feils and it is accord- 
ginly dismissed with costs. 

1 Ae Appeal dismissed, 


LAHORE HIGH COURT. 
First Oivil Appeal No, 608 of 1930. 
May 4, 1932. 
Broapway AND CoLpstezim, JJ. 
GURMUKH SINGH AND oranrs— 
PRTITIONE&S—APPELLANTS 
versus 
SHIROMONI GURDWARA PRABAN- 
DHAK OOMMITTEE AND orarre— 
OssEOTOR8S—RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s. 16 (1) (2)— 
‘Gurdwara’, meaning of—Tank’, whether gurdwara. 

A tank adjoining building used for public 
worship by the Sikhs can be regarded as a ‘gur- 
dwara’ within the purview of s. 16 (1) (2) ofthe 
Sikh Gurdwaras Act, 

„First Oivil Appeal from the decrea of 
the First Sikh Gurdwaras Tribunal, Lahore, 
dated the 20th December,1929, declarihg that 
Gurdwara Tapiana Sahib is a Sikh Gur- 
dwara and ordering the petitioners to pay 
the objector’s costs. 

Mr. Dev Raj Sawhney, for the 
lante. 

Mr. Charan Singh, forthe Respondents, 

Broadway, J.—An application having 
been made under s. 7 of the Sikh Gurdwaras 
Act, 1925, in connection with certain prop- 
erty situate in Tahsil Tarn Taran, the Local 
Government issued a Notification No. 3672 
1407-G., dated the 18th April, 1928. In 
this notification the namə of ihe Gurdwara 
concerned is shown as Tapiana Sahib 
which was included in the revenue estate 
of Khadur Sahib inthe Tahsil of Tarn 
Taran in the Dietrict of Amritsar. 

In response to this notification certain 
persons 28 in number, put in an applica- 
tion to the Local Government under s. 8 
of the Sikh Gurdwaras Act, 1925, which was 
sent to the Sikh Gurdwaras Tribunal for 
diaposal, i 

When tbe matier came before the Tribu- 
nal the Managing Committee of the Gar- 
dwara and the Bikh Gardwaras Prabandhak 
Committee were duly made parties and the 
eaid defendants contested the claim advanc- 
ed inthe application with the result that 
the following iesue was settled : 

““Isthe Tapiana Sahib a Sikh Gurdwara within 
the definition of s. 16 (2) (1) of the Sikh Gurdwaras 
Act ?, the onus being placed, in spite of protest, 
on the Sikh Gurdwaras Prabandhak Committee,” 
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Parties led evidence and after considera- 
tions of that evidence, both oral and docu- 
mentary, the Tribunal consisting of Mr. 
Justice Hilton as President and Sardar 
Kharak Singh as member decided that 
the Gurdwara Tapiana Sahib should be 
declared to bea Sikh Gurdwara. Against 
this decision the petitioners have come up 
to this court in appeal and on their behalf 
we have been addressed at great length 
by Mr. Dev Raj Sawhney. 

We have been taken through the entire 
evidence onthe record and it has been 
urged that the evidence led by the Sikh 
Gurdwaras Prabandhak Committee was 
wholly insufficient to justfy the conclusions 
arrived at by the Tribunal. The institution 
which has been declared a Sikh Gurdwara 
apparently consists of a pucca tank on the 
one side cf which there exists a thara or 
Gurdwara which hasbeen erected to the 
memory of Guru Nanak and on the op- 
posite side of the tank another similar 
structure erected to the memory of the 
second Guru, Guru Angad Dev, 

After a more or less strenuous attack on 
the veracity of the witnesses as well as 
the knowledge they possess, the learned 
Oounsel for the appellants was constrained 
to admit that, having regard to the pro- 
visions of e. 16 (2) (i), the two structures 
erected tothe memory of Guru Nanak and 
Guru Argad must be regarded as per- 
taining to the Sikh Oommunity. It was 
alleged, however, that the evidence did not 
establish that these two buildings had 
besn used for public worship by the Sikhs 
The learned President ofthe Tribunal who 
delivered the judgment in this case has 
very carefully considered this point and 
has come to the conclusion that there was 
ample evidence to show that Sikhs had 
used these buildinga for public worship, 
As I am in complete agreement with their 
view I do not think it necessary to discuss 
the evidence on this point. 

Tne main contention of the learned Ooun- 
sel was that, even assuming these two 
buildings to belong to the Sikh Community 
the tank in no case could be regarded as 
a Gurdwara. Now, the term ‘Gurdwara’ 
has not been defined in the Act. There 
cai beno doubt that the tank forms a 
very important adjunct to the two buildings 
erected to the memory of the first and these- 
cond Guru, -and it seems to ms that the view 
taken by the learned Tribanal is amply 
justified and that the institution must be 
regarded as conei3tent of the two buildings 
together with ths tank which exists bes- 
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ween them. In my judgment tke tank 
clearly falls within the purview of sub-s. 
2 (1) ofs. 16 of the Sikh Gurdwaras Act. 

According tothe established history of 
this institution it appears that atone time 
many years ago the first Guru, Guru 
Nanak Sahib, came and performed what 
js called tap on the bank of what was 
then apparently a pond. Later on Guru 
Angad Dev also came and performed tap 
but apparently sat on the opposite side 
of the pond. The place, therefore, became 
holy in the eyes of the Sikh Community 
and those who were the followers of the 
Gurus, and many many years ago this pond 
was turned into a pucca tank, and there 
can be no,doubt that it was turned into 8 
pucca tank because of the existence of the 
two buildings erected to the memory of 
the two Gurus, and forms part and parcel 
“ of what may be termed the institution which 
has become known as Tapiana Sahib. There 
isa muafi attached to this Tspiana Sahib 
and the revenue records show that the 
muafi was allowed to exist so long as the 
tank was properly maintained. 

In these circumstances I consider that the 
view taken by the learned Tribunal is the 
correct one, and I would, therefore, dismiss 
the appeal with costa. 

1 would note that the Counsel represent- 
ing the parties are in agreement that the 
value of this property does not exceed 
Re. 2,000. 

Coldstream, J.—I concur. 

A. Appeal dismissed, 


—_—_—— - 


OUDH OHIEF COURT. 
Firet Civil Appeal No. 13 of 1931. 
October 5, 1931. 
Wazir Hasan, O. J., anD BISAEIAWAR 
NaTH, JJ. 
Mussammat PATERAJI—PLAINTIFF— 
APPELLANT 
versus 
RADHIKA BAKHSH SINGH— 
DerenpaNt—ReeP: NDENT. 

Court Fees Act (VII of 1870), s. ? (iv) (c)—Exe- 
cution of document of shankelap by plaintiff— 
Plaintiff continuing in possession—Suit to declare 
deed invalid and ineffective—Allegation of coercion 
and undue influence—Court-fee payable. 

Where the plaintifi’s case was that she executed 
a document of shankalap in favour of the defend- 
ant, but that she was still in possession of the prop- 
erty to which the ‘deed related and prayed that it be 
declared invalid and ineffective as against her on 
the ground thet she executed it under ‘coercion and 
undue influence exercised by the defendant : ; 

Held, that having regard to the nature of the 
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suit and the relief prayed for, a ~court-fee of Re. 1 
on the plaint was sufficient. , 

Firat Oivil Appeal against an order of the 
Additional Subordinate Judge, Gonda, 
dated the 30th October, 19.0. 

Mr. Hyder Husein, for the Appellant, 

Judgment.—We have heard the office 
report and heard the learned Oounsel for the 
appellant in the matter of the court-fee. 
The plaintiff's case is that she executed a 
document of shankalap in favour of the 
defendant on the 24thof June, 1929, but 
that she is stillin possession of the prop- 
erty to which the said ceed of shankalap 
relates. The relief for which she prays is 
that the deed of the 24th of June, 1929, 
be declared invalid and ineffective as 
against her and the grounds of the relief 
as stated in theplaints are that the 
plaintiff executed the deed of shankalap 
under coercion and undue influence exer- 
cised by the defendant. 

We think that having regard to the 
pature of the suit and the relief prayed for 
the court-fee of Rs. 10 on the plaint and 
a similar court-fee paid on the memorandum 
of appeal in this court are sufficient. 

N/a. Order accordingly, 


panahi 


LAHORE HIGH COURT. 
Oriminal Appeal No, 337 of 1932, 
June 16, 1932. 

BHIDE AND OUERIR, JJ. 

SUOHA SINGH anD 0OTHERS— OCNVIOT 

— APPBLUANTS ; 
Versus 
EMPEROR—ResPonDENT. 

Criminal trial—Identification evidence, value of— 
List of stolen properties made during investigation— 
Admissibility — Evidence Act (I of 1872), ss. 21, 26— 
Oral confession, admissibility of. 

Onthe value of identification by witnesses each 
case has.to be judged on its own particular facts. 
Where a long period intervenes between the 
arrest ofthe appellants and their identification and 
it has not been conclusively shown that the wit- 
nesses had no opportunity of seeing the appellants 
before they identified them in the presence of the 
Magistrate, no ground is made out for discarding such 
evidence. Sahai Singh vV. Emperor (1) and Maula 
Dad v. Emperor (2), referred to [p.700, cols. 1 & 2.] 

A list of stolen properties made and handed over to 
the Police in the course of the investigation cannot 
be admitted in evidence. Fulbash Sheikh v. Emperor 
(3), referred to. [p. 701, col. 2.) 

‘A statement made by an accused to the Magistrate 
that a particular window was the window through which 
they effected their entance 16 admissible in evidence, 
Baghel Singh v. Emperor (5) and Jag Raj v. Emperor 
(6), relied on. Amiruddin Ahmad v, Emperor (4), 
not followed. [p. 702, col. L] z 

Orimipal Appəal from an order of the 
Sessions Judge, Ludbians, dated the 20th 


February 1932, 
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Mr. Jhanda;Singh, tor the Appellante, 
“Mr. D. C. Ralli, for The Government 
Advocate, for the Respondent. 

Currie, J—Ona the 18th of September 
1929 a dacoity was committed in the house 
of Musammat Parmeshri (P. W. No. z ) at 
village Dhudal. Musammat Parmeshri 
lived in the house with her aged-mother- 
in-law and two children, the older being a 
-boy-Ram Parkash (P. W. No. 3), who was 
about- ten years old at the time ofthe 
dacoity. The dacoits injured and threaten- 
-ed Uusammat Parmeshri and compelled her 
.to.disclose the hiding places of her valu- 
‘ables. The old woman Musammat Bishni, 
-who was sleeping in the next room, attempt- 
ed to raisean outcry and, as the medical 
evidence shows, was throttled to death, 

The occurrence was reported at the 
Police Station next morning by the lambar- 

dar Ram Ditta (P. W. No. 34). No clue 
was obtained at the time. Eventually in 
March 1931 Bakbtawar Singh appellant was 
arrested. by the Nabha Police. Oa informa- 
tion obtained from him the investigation 
-was re opened and eventually the remain- 
ing four appellants were arrested and com- 
mitted for trial. The 6th man is still ab- 
sconding. , 

The assessors were unanimous in holding 
that the guilt of Milkhi appellant had not 

been established. As regards the remain- 
ing four appellante they were unanimous in 
holding that Sham Singh and Bakhtawar 
Singh were guilty, Taree of them held 
Sacha Singh to be guilty and only one of 
them held Harnam Singh to be guilty. 
The learned Sessions Judge relying mainly 
-on the evidence of identification has found 
-all the appellants guilty. 

The most important evidence is undoubt- 
edly that regarding the identification of the 
appellants and very lengthy arguments have 
“been addressed to us on behalf of the 
appellants to show that the evidences of 
-identification is untrustworthy. It is urged 
sin the first place that the identification by 
the witnesses of the appellants should be 

disregarded on the ground that a long 
-periód intervened between the arrest of the 
appellants and their identification and that 
it has-not been conclusively shown that the 
witnesses had no opportunity of seeing the 
-sppellants before they identified them in 
the presence of the Magistrate. Reference 
in this connection has been made to Sahai 
‘Singh v. Emperor 41 Ind, Oas. 820 (1), 
That case, however, proceeded on the 
TD 41 Ind. Oas. 820; 18 Or. L, J. 852; 21 P. W, R. 
17 Or, 
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particular facts of the case which were 
somewhat unusual. It is further urged that 
the witnesses should be disbelieved because 
they gave no description of the dacoits, 
Reference is made to Maula Dad v, Emperor 
26 Or. L. J. 693 (2) in this connection, In that 
case it was distinctly stated in the First 
Information Report that the witness was 
unable to give any description. In the 
present case the First Information Report 
was made by the lambardar who had not been 
present atthe time of the dacoity and there 
is nothing on the record to show that 
Musammat Parmeshri or the other witnesses 
did not give adescription of the dacoits, 
Each case of this nature is to bo judged on 
its own particular facts. lo the present 
caso =Musammat Parmeshri ahd Ram 
Parkash are in-agreemens that the dacoits 
litadiwa and a lantern: according to 
Musammat Parmeshri the dacoits Bpent two . 
or three hours in plundering her house, 
She would thus have had ample opportunity 
of observing their featuras. It ia arga, 
however,that in the First Information Report 
Ram Ditta stated that Musammat Parmeshri 
had said thatthe culprits had thathas on 
their faces. In Oourt Ram Ditta first stated 
in cro3s-examination that she had said that 
two of the dacoits had thathas on and the 
others were without and that she could . 
identify all of them. He then stated that 
it was correct that he had asked her to 
describe the dacoits, She had told him 
that she had not identified them as it was 
dark and that they had tied thathas. In ra- 
examination he stated that what she 
actually said was that she did not know the 
dacoits but thatshe could see them and 
identify them. Musammat Parmeshti her- 
self states that she told the lambardar that 
two of them had tied thathas on and that 
the other three had not thathas but that 
their faces had.been uncovered in the course 
of their plundering. She actually pointed 
out as these two, Harnam Singh and Sham 
Singh, The mere fact that she was 
terrified would not prevaat her bsiag able 
to recognise the dacoits later if confronted 
with them, though she might have been too 


‘upset to give -a coherent report direc:ly 


after the occurrence and preferred that the 
lambardar should make the report. Apart 
from the length of time that elapsed before 


‘the arrest of the criminals, there is in my 


opinion no reason why she should not have 
been able toidentify them. Ram Parkash 
according tothe learned Sessions J ndge, 


(2) 86 Ind. Oas. 69; A.I, R, 1925 Lah. 426; 26 Or. L, 
J. 693; 26 P. In R. 40. 
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was an intelligént youth and the same 


- remarks, therefore, apply to him. The third 


identifying witness is one Ramzan (P. W. 
No. 4) who deposes that six men took shelter 
from the rain in tho sugarcane press kotha 
where he was. He deposes that from time 
to time they lit cigarettes and thus he was 
able to recognise them. He actually 
identified only Sham Singh, Harnam Singh, 
Milkhi and Sucha Singh. Ithas been con- 
tended that his statement to the Police was 
recorded after considerable delay. As the 
learned Sessions Judge points out, this is 
immaterial, £s it was recorded before the 
identity of the dacoits was known or they 
were arrested. A fourth man Narain Singh 
professed to identify Harnam Singh but 
his evidence has been rejected entirely ,.by 
the learned: Sessions Judge for good 
reasons. 


The appellants were apparently arrested 
on the following dates:— 


Bakhtawar Singh on the 2nd of March by 
the Nabha Police, Sucha Singh on the 
26th of March. by the Dehlon Police. Sham 
Singh and Milkhionthe 27th of March by 
the Maler Kotla Police; and 

Harnam Singh on the 29th of March by 
the Dehlon Police. 

The identification parades were held on 
the following dates:— 

(1) By Mr. Ghose, Magistrate First Olass (P. 
W. No. 22) on the 20th of March at Rampura 
Phul Railway station when Musammat 
Parmeshri identified Bakhtawar Singh 

(2) By Mr. Ghose, First Olass Magistrate 
on the 29th of March at Dehlon Police 
station when Sucha Singh was identified by 
Musammat Parmeshri and Ram Parkash. 

(3) Onthe same date at Ahmad Garh 
Railway Station when Sham Singh and 
Milkhi were identified by Musammat 
Parmeshri and Ram-Parkash. ` 

(4) On the 4th of April at Dehlon Police 
station when Harnam Singh was identified 
by Ramzan, Ram Parkash and Musammat 
Parmeshri, and Sucha Singh was identified 
by Ramzan. 

(5) On the same day at Bahadur Garh 
Mikihi and Sham Singh were identified by 
Ramzan. 

(6) Finally on the 20th May Lala Kundan 
Ram (P. W. No. 12) Naib Nazim of District 
Phul, Nabha State,held a parade in the 
jail of Phul when Bakhtawar Singh was 
identified by Ram Parkash. 

The identification parades all seem to 
have been duly carried out, but in the 
first parade Mr.. Ghose’ admits: that 
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though the handcuffs were removed from 
Bakhtawar Singh, he was still in fetters. 
It also appears that Musammat Parmeshri 
arrived at Phul village andspent the night 
there before the Magistrate arrived. Little 
wright, therefore, can be attached to this 
identification, Similarly at the second 
identication of Bakhtawar Singh it is 
clear that he was taken out of the jail 
for acouple of hours on that morning. It 


` is clear, therefore, that his identification ia 


somewhat doubtful. As regards the 
remaining identifications, there seems to be 
no ground for doubting that the parades 
were carried out with due precautions. 

In addition to the evidence of identifica: 
tion there ie also evidence regarding certain 
recoveries made from some of the appel- 
Jants which may be conveniently dealt 


with in discussing the cases oè each 
individual appellant. 
To consider now the cases of each 


individual appellant. 

Sham Singh appellant was identified by 
Musammat Parmesbri, Rem Parkash and 
Ramzan. Apart from that he produced two 
silver tumblers which have been cleimed 
by Musammat Parmeshri as her property. 
Stam Singh himeelf laid no claim to these 
articles and denied sil knowledge of them. 
The tumblers have been satisfactorily 
identified and there is no ground for 
doubting that they were the property of 
Musammat Parmeshri. Reference has been 
made to a list of the stolen - property 
prepared by Khem Raj (P. W. No. 10) 
in which these tumblers figure, but it is 
clear that such a list being made and handed 
over to the Police in the course of the 
investigation cannot be admitted in evi- 
dence fef. Fulbash Sheikh v. Emperor (3). 
Apart trom this a lump of gold was recover- 
ed from Mehr Ohand (P. W. No. 10) at 
the indication of the appellant. The 
evidence tends to show that this was the 
proceeds of certain gold ornaments convert- 
ed by Dswandhi (P. W. No. 13) into a pair 
of kangans for the appellant who then gold 
them to Mehr Ohand. The Nabha Police, 
however, erroneously identified this lump 
of gold (P 9) as having been recovered 
from Bakhtawar Singh, so that I am not 
prepared to attach any great weight to 
this. The recovery of the tumblers, how- 
ever, coupled with the identification-of the 
appellant by Musammat: Parmeshri, Ram 
Parkash and Ramzan fully establishes his 
guilt, 

(3) 120 Ind, Oas. 458; A, I. R.1929 Oal, 448; Ind, 
Rul, (1930) Om, 42; 81 Or, L, J, 127, 
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Bakhtawar Singh was only identified by 
Musammat Parmeshri and by Ram 
Parkash and as already noted the circum- 
stances of these identifications were 
somewhat doubtful. Apart from that, 


there is merely the fact that he was the 
first msn arrested. What he said to the 
Police cannot be used agaiast him. He 
must be given the benefit of the doubt. 
I would accept his appeal and acquit 
him. 


mat Parmeshri, Ram Parkash and Ramzan. 
Nothing was recovered from him, but he 
and Sucha Singh on the 26th of April 
pointed out certain places to Mr. Ghose. 
Mr. Ghose deposes that among other places 
pointed out by Harnam Singh was a 
window in the house of Musammat Par- 
meshri which had been plastered cver ard 
that Harnam Singh stated that this was the 
window by which they had effected their 
entrance. It has been contended that this 
evidence is inadmissible, reference being 
made to Amir-ud-din Ahmad v. Emperor 
(4). It is clear, however, on the view 
taken by this court that such admiesions 
can be proved against the person making 
them. In Baghel Singh v. Emperor (5) it 
was held that euch admiseions can be 
proved under e. 21 of the Indian Evi- 
dence Act, while in Jog haj v. Emperor 
(6) it was held that oral confessions toa 
Magistrate could be proved under s. 26 
of the Evidence Act. I am, therefore, 
of opinion that this evidence can be 
taken into account as against Harnam 
Singh and coupled with his identification 
by three witnesses establishes his guilt. 
_ As regards Bucha Singh, he was identifi- 
ed by all three witnesses. A gun was 
recovered in the Lyallpur District, but 
as the lesroed Sessions Judge points out 
the recovery of this gun proves nothing, 
Apart from that he joined Harnam Singh 
in pointing out various places, but he 
apparently pointed out these places after 
they had been pointed out by Harnam 
Singh. Mr. Ghose, no doubt, states that 
he made’ statements identical with those 
of Harnam Singh, but it would appear 
that this refers to the places inside the 
house from which the ornaments had been 
dug out and not to the window. In any 
(4) 44 Ind. Gas, 321; eer va 19 Cr. L. J. £05; 22 


0. W. N. 213; 27 O. L. J. 
(5) 121 Ind. Cas. 497; A. I. R, 1929 Lah, 794; Ind. 
Rul, (1930) Lah, 241; 31 Or. L. J.269. 
129 Ind. Cas. 289; A. I, R. 1930 Lah, 534; 32 Cr 
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Harnam Singh wes identified by Musam- 
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case there is no satisfactory evidence as 
to what he actually said and I would, . 
therefore, give him the benefit of doubt 
and acquit him, as I do not consider the 
evidence of identification by itself to 
be sufficient to warrant his conviction. 
As regards the last appellant Milkhi there 
is only evidence of identification against 
him. In the Sessions Court the boy Ram 
Parkash identified Milkhi as the man who 
had seizsd hold of him though in the 
court of the Committing Magistrate he 
ascribed this act to Bakhtawar Singh. 
This raises some doubt as regards his 
identification, and in my opinion it would 
be unsafe to convict him on, the mere 
evidence of identification, I would, there- 


fore, accept hie appeal and acquit him, 
:3 Finally, it has been contended that s. 
“496, Indian Penal Code, does not apply 


to this case. It is urged that the intention 
was not to murder Musammat Bishni but 
merely to prevent her from raising an 
alarm. The medical evidences, however, 
clearly shows that she was throttled to 
death and I see no ground, therefore, for 
altering the conviction to one under a, 
395, Indian Penal Code, 

To sum up, 1 would accept the appeals 
of Bakhtawar Singh, Sucha Singh and 
Milkhi and acquit them and dismiss the 
appeals of Sham Singh and MHarnam 
Singh. 

Bhide, J —I agree. 
A, Order accordingly. 


OUDE CHIEF COURT. 
Oriminal Appeal No, 405 ot 1182. 
January 12, 1943, 

NANAVYUTIN, J. 

BASDEO PRASAD AND OTSER5-—ACO08ED— 

l Å PPELLANIS 
versus 
EMPEROR—CompLatnant— 
RE- PONDENT. 

Criminal Procedure Code (Act V of 1898), s. 237—~ 
Conviction for offence not charged with—Penal 
Code (Act XLV of 1860), ss. 828, 895-~Charge for 
dacoity—Evidence showing offence of simple hurt 
only—Alteration of conviction to one under s, 328, 
legality of. 

Where the accused are charged with an 
offence under s. 395, Penal Code but they are 
shown to have committed an offence under 
8, 323 only, their conviction should be altered, in view 
of the provisions containted in s. 237, Oriminal 
Procedure'Gode, to one for an offence under s, 323, 
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Appeal sgainst an order of the Sessions 
Judge, Rae Bareli, dated the 30th Novem- 
ber; 1932. 


Dr. J. N. Misra and Mr. K. P. Misra, 
‘for the Appellant. 

Mr. G. H. Thomas, The Government 
Advocate for the Orown. 


Judgment.—This is an appeal from 
a judgment of the learnei Sessions Judge 
of Rae Bareli, dated the 30th November, 
1932, convicting the appellants Basdeo 
Prasad and five others of an offence under 
B. 395 of the Indian Penal Oode and sentenc- 
ing Basdeo Prasad appellant to six months’ 
rigorous imprisonment and the remaining 
five appellants to 4 months’ rigorous 
imprisonment each. 

FA 


The story of the prosecution is brief 
as follows:— ki 


Shortly after sun-rise on the morning of 
the 30th June, 1932, all these appellants 
entered into the mango grove in dispute 
and began to plock mangoes from the 
trees of the grove. The watchman Bajanna 
engaged by Thakur Praead to look after 
“the grove remonstrated with the accused- 
appellants with the result that he was 
threatened and he had to run away. In 
the meantime Thakur Prasad and his son 
Munnu also came up and asked the ap- 
pellants what they meant by plucking the 
mangoes from the trees in the grove and 
assaulting their watchman Bajanna. Upon 
this a lathi fight ensued and Thakur Prasad 
and his son Munnu were beaten and the 
accused thereafter gathered up the mangoes 
they had plucked from the trees and took 
them away. On behalf of the prosecution 
six witnesses have been examined and 
they fully corroborate the story of the 
prosecution, 


The accused Sheo Ratan filed a written 
statement alleging that by the side of 
the grove in dispute there was 
another grove No. 737 and that he was 
jointly in ownership of the grove along 
with Bisheshwar Prasad, the predecessor- 
in-interest of Thakur Prasad, and that the 
grove in dispute No. 738 was also in the 
joint possession of himself and of Bisheshwar 
Prasad and that he collected the mangoes 
in this grove because he had a right 
to do 80. 

One witness has been examined on behalt 
of Sheo Ratan. The learned trial Judge 
has disbelieved the evidence of this witness 
Mohan and I am not prepared to differ 
from him, The facts and circumstances 
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of this case, however, point to the com: 
mission of an -offence under s. 323, Indian 
Penal Gode, and not to an offence of 
dacoity under s. 395, Indian Penal Oode. 
The appellants believed that they were 
collecting the mangoes from a grove be- 
longing to Sheo Ratan in which Sheo Ratan 
had a half-share. The First Information 
Report made at the thana also shows the 


. commission of only a non-cognizable offence, 


The evidence on the record does not 
justify a conviction under s. 3“5,- Indian 
Penal Oode. The learned Sessions Judge 
has referred to a ruling of this Oourt 
reported as Rameshwar v. Emperor 
(1). The facts of that case are 
entirely different from the facts of the 
present case. Here in the present case 
the learned Sessions Judge himself con- 
sidered that only a technical offerce of 
dacoity at best wes committed. In my 
opinion tùere is no satisfactory evidence 
on the reccrd of dacoity having been com- 
mitted by the accused. Io the ruling 
cited above Rameshwar v. Emperor (1) 
the trial Oourt had convicted the accused 
of en offence under s. 3:5 upon the 
statement made by one of the accused 
and it was held in that ruling that the 
written statement of the accused was either 
to be accepted in toto or to be rejected 
in toto and that a portion of the contents 
of that statement could not be used to 
base the conviction of the appellants, as 
had been done by the learned Sessions 
Judge of Hardoi in that case. 

This ruling has absolutely no bearing 
on the facts of the present case. Under 
e. 237 of the Code of Oriminal Procedure 
if the accused is charged with an offence, 
and it appears in evidence, that he com- 
mitted a different offence for which he 
might have been charged under the 
provisions of that section, he may be 
convicted of the offences which he is shown 
to have committed although he was not 
charged with it if the accused are not 
prejudiced in their defence. In the present 
case all that the appellants are shown to 
have committed is the offence of causing 
simple hur$ under s, 323, Indian Penal 
Oode. I accordingly allow this appeal, set 
aside the conviction and sentence passed 
upon the appellants and acquit them of 
the offence charged, but in lieu thereof 
convict them of an offence under s. 323, 
Indian Penal Code, snd sentence them 
each to undergo two months’ rigorous 
imprisonment. To this extent this appeal 

(1) O, W.N, 601. i 


ay 
is allowed. The appellants are on bail 
and they will: surrender themselves before 
the District Magistrate of Rae Bareli. The 
period of imprisonment already undergone 
by them will be deducted from this period 
of 2 months’ rigorous imprisonment to 
which they are now sentenced. 

N./A, Order modified, 


PATNA HIGH COURT. 
Oriminal Revision No. 14 of 1932, 

l August 29, 1932. 
ÂGARWALA, J. 
JAGANNATH MISRA— PETITIONER 
Versus 
EMPEROR—OPPOSITE PARTY. 

Criminal: Procedure Code (Act V of 1898), s. 428— 
Alteration of convicticn—Cheatingto criminal breach 
of trust—Appellate Court's power, 

An Appellate Court is competent to alter a conviction 
of cheating to one of criminal breach of trust. 
Reg. v. Ramajirav (1), relied on. 

Oriminal Revieion against an order of the 
Sessions Jadge, Outtack, dated the 8th 
April 1932. f 

Mr. P.C. Chatterji, for the Petitioner. 

Mr. G. Dhal, for the Orown. 

Order.—The material findings of fact 
at which the Appellate Oourt has arrived 
in this case are as follows. The petitioner 
received from the complainant a widow 
named Benga Dibya, a sum of Rs. 45 which 
he undertook to advance on her behalf to 
one Nakul Das on the security of a mort- 
gage to be executed by the latter in favour 
ofthe widow, that the petitioner had not 
returned the money tothe widow and now 
falsely denies having received it. The 
petitioner was originslly put on his trial 
together with one Mina Das on charges 
under sa. 420 and 120-B, Penal Code, 
Both the accused were found guilty on 
these charges by the learned Magistrate of 
the First Olass who tried them, and they 
were sentenced to four months’ irigorous 
imprisonment and a fine of Rs. 15 each, 
with a ,further one months’ rigorous im- 
prisonment in default. Out of the fine 
Rs, 45 was ordered to be paid to the com- 
plainant. In appealthe learned Sessions 
Judge acquitted Mina Dasand altered the 
conviction of the present petitioner to a 
conviction under s. 406, Penal Oode, and 
altered the sentence to two months’ rigorous 
imprisonment and 8 fine of Rs. 50 and 
two months’ further rigorous imprisonment 
in default.: The order under s. 545 was 
affirmed. Thereason given by the learned 
Sessions Judge for altering the conviction 
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of the petitioner. was that he -was not 
satisfied that the complainant had been 
induced to part with her money by any false 
representation made to her. 

It is contended by the petitioner that 
it was not legal for the Appellate Court to 
alter the conviction from one of cheating to 
one of criminal breach of trust. It appears, 
however that the question has already been 
determined by judicial authority in the 
case of Reg v Ramajirav (1) where it was 
held that a person charged witha criminal 
breach of trust could not be convicted of 
an attempt to cheat. If thatbe the correct 
decision, there is no reason why the converse 
proposition should not also be right. The 
learned Advocate who has appeared for 
the petitioner in this case has, aleo,contend- 

‘ed that there was no evidence from which 
the court could infer an entrustment of the 
Rs. 45 to the accused, but in view of the 
specific finding of the court that the money 
was paid to him for the purpose of advanc- 
ing it on a mortgage the contention has no 
substance in it. The learned Advocate 
hasalso made an appeal for reduction of 
sentence, but the sentence in this cass is not 
excessive. 

The Rule, therefore, is discharged. 

N/a, Rule discharged, 

(1) 12 B.H. O. R. 1, 
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LAHORE HIGH COURT. 
Miecellaneous First Civil Appeal No. 375 
of 1932, | 
October 27, 1932, 
DaALIP Sinan, J. 
Sardar AMAR SINGH—PETITIONEg8— 
APPELLANT 


versus 
KHALSA BANK Lro., GQUJRANWALA 
— ResPonDENTs, 

Companies Act (VII of 1918), s. 40—Entry as 
peter in company’s books—Presumption of member- 
SUD. 

Where a person's name is entered in the register 
of members of acompany the entry casts the onus 
on him to provethat he was not dulya member of 
the company. ‘ 

Miscellaneous First Oivil Appeal from 
an order of the District Judge, Gujran- 
wala, dated the 21st November, 1931, 

Sardar Amar Singh (with him Mr, 
Narotam Singh), for the Appellant. 

Mr. Shamair Chand, for the Respond- 
ents. 

dudgment.—The sppellant in this 
case has been put on the list of con- 
tributories of the Khalsa Bank Limited 


1993 on 
Gujranwala in liquidation by the learned 
District Judge and he objects. His main 
plea in the court below was that he put 
in two applications,-one as manager of 


the Model Press and the other as pro-. 


prietor of the Model Press As manager 
of the Model Press noshares were allotted 
to him but shares were allotted to him 
on his application as proprietor of the 
Model Press. This application, however, 
according to him, was a conditional ap- 
plication requiring certain people to be 
directors of the Bank etc,, and has been 
done away with by some officials of the 
Oompany to suit their own ends. The 
application as manager is on the record 
as Ex, O-A. The learned District Judge 
has given good reasons for holding that 
the substitution of the proprietor for 
manager in the register of members is a 
mere clerical mistake and that the story 
of the eppellant that he made two ap- 
plications is incorrect and is not proved. 
The appellant before’ me gave 
a further explanation that his original 
application, which bore no conditions, was 
withdrawo by him on learning that the 
directors were not to be appointed and 


he then put in the conditional application. — 


This story is so utterly improbable that 
I cannot acceptit fora moment. I, there- 
fore, consider that the entry in the register 
of members casts the onus on the appel- 
lant to prove that he was not duly a member 
of the Company. 

The only thing the learned Counsel for 
the appellant can point to is -that while 
there is a letter mentioned as sent to 
the appellant in the despatch register, DO 
such letter finds a place in the peon 


book, But this is immaterial, for 
obviously the peon book on ex- 
amination shows that only local 


letters or letters which were sent on postal 
certificates were given to the peon. I 
consider, therefore, that there is a fair 
presumption that the allotment letter was 
duly sent tothe appellant. In any event, 
his own letters subsequently show that 
he came to know that he had been enter- 
ed as a member in the register of members, 
and though he protested, he took no steps 
at any time to have his name duly remov- 
ed from the register. 

I, therefore, hold that the appeal fails 
and ia dismissed with coste. 

A, Appeal dismissed, 


142—89 & 90 
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_ RANGOON HiGH COURT. | 
Oivil Miscellaneous Appeal No. 149 of 1931, 
April 5, 1932, 

h Mya By, J. ; 
MAUNG NOE 4ND ANOTHER— APPELLANTS 
versus 
MAUNG KHA PU—RESPONDENT. 

Court Fees Act (VII of 1870), s. ? (4) @)— 
Valuation of plaint—Plaintiff not at liberty to put 
arbitrary value—Suit to cancel documents—Valuation 
—Suits Valuation Act (VII of 1887), s, 8. 

The plaintiff instituted a suit for the cancellation 
of-two documents, a sale deed in which the coi- 
sideration was stated to be Rs. 700 and a promissory 
note for Rs. 500. The suit was valued for purposes 
of ‘jurisdiction and court-fee at Rs. 100. i 

Held, that from the value of the documents sought 
to becancelled, it was manifest that there was no 
reasonable ground for placing such a low value on 
the relief sought by the plaintiff. 


In such cases ‘although the value put by the 
plaintiff on his suit prima facie determines the 
jurisdiction on the plaint, the plaintiff is not at 
liberty to place an arbitrary value of the suit, 
Dayaram Jagajivan v. Gordhandas Dayaram (2). 
Raj Krishna Dey v. Bipin Behari Dey (3), relied on. 
Chinnamal v. Madrasa Rowther (1), dissented from. 


Civil Miscellaneous “Appeal against an 
order of the District Judge, Amherst, in 
Civil Appeal No. 52-A of 1931, dated the 13th 
August, 1931, P 

Mr. Shaffee, for the Appellants, 

Judgment.—In this case the respon- 
dent filed a suit in the Township Court of 
Mudon against the appellants for cancella- 
tion of two.documents, a deed of sale in 
which the consideration is stated to be 
Rs. 700 aad a promissory note for Rs. 5,00. 
A preliminary objection was taken on be- 
half of the defendants that the suit:was 
undervalued and that upon a proper valua- 
tion of the:relief sought by the plaintiff the 
euit would be beyond the jurisdiction-of the 
Township Oourt. The plaintiff valued the 
suit for the purposes of jurisdiction and 
court fee at Rs, 100 only. From the ‘value of 
the documents sought to be cancelled it is , 
manifest that there was no reasonable ground 
for placing such a low value upon the relief 
sought by the plaintiff. Unders.7 (4) lo), 
Oourt Fees Act, the court-fee payable on this 
plaint must be computed according to the 
valus of the relief sought,:-and under s. 8, 
Suits Valuation Act, the value of the suit ` 
for the purpose cf jurisdiction must be the 
same as the value of the relief sought for 
the purpose of court-fee. The learned Town- 
ship Judge found that the proper valuation 
of the relief sought should be Rs. 1,200 
being the pecuniary value of the transac- 
tions stated in the documents sought to be 
cancelled and that since the valuation of the 
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suit for the purposes of jurisdiction as well 
as Court-fees mitist be Rs. 1,200 the learned 
Township Judge held that tle suit was 
undervalued, and directing the proper 
valuation of the suit ordered the return 
of the plaint for presentation in the proper 
ccurt. Against this order the respondent 
appealed tothe District Court of Amherst 
which apparently took the view that the 
court was bound by valuation of the relief 
sought mentioned in the plaint even though 


such valuation be arbitrary or unreasonable, 


and came to the conclusion that the suit 
wés duly instituted inthe Township Oourt. 
The learned Additional District Judge ac- 
cordingly ordered the restoration of the suit 
to the file of the Township Court of Mudon 
for disposal upon the merits. In support 
of the view of the Additional District Judge, 
there isa ruling of a Bench of the Madras 
High Oourt, Chinnamal v. Madrasa Rowther 
(1). Jf this ruling lays down that the court 
is bound toaccept the valuation of the suit 
in the plaint and jt is not open to the court 
to which the plaint is presented to consider 
. whether the suit as valued by the plaintiff 
is either undervalued or overvelued, I must 
respectfully diesent from it. If the jurisdic- 
tion of the court is to be fettered as the 
learned Additional District Judge thinks, 
then it would render nugatory the provi- 
sions of O. VII, rr. 7, 10 and 11 (b), Civil 
Procedure Oode, From Dayaram Jagajivan 
v. Gordhandas Dayaram (2), and Raj Krishna 
Dey v. Bipin Behari Dey (3), it appears to 
me that slthough the value put by the 
plaintiff on his suit prima facie determines 
the jurisdiction on the plaint it does not 
follow that the plaintiff is at liberty to 
place an arbitrary velue to the suit. 
Accordingly, in my opinion, the order 
under appeal is wrong and 16 is hereby 


set eside, The appellants are entitled 
to the costs of- this appeal, two gold 
mohurs, 
N/A. Apreal allowed, 
(1) 27 M. 480. 


(2) 31 B. 73; 8 Bom, L. Ri 885. 


(3) 17 Ind. Oas, 169; 40 ©, 245;16 O. L. J. 194; 


170. W. N. 501. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Judicial Miscellaneous Appeal No. 180 
of 1931. 

July 5, 1132, 

i Aston, A. J, O. 

FORBES FORBES OAMPBELL & Co, 
Lrp.— ReESPuNDRNTA No. L 
tereus 
GUL MAHOMED.MIR AHMED at 
OHAMAN—Rispixpegnta No. ?, 

Arbitration Act (IX of 1899), s. 9—Scope of— 
Arbitration clause whereby one party is entitled to 
appoint two arbitrators—S. 9, if applies. 

Section 9, Arbitration Act, provides for an ap- 
peintment by way of substitution in a case when 
each party is entitled to appoint an arbitrator, It 
does not provide for the case where one 
entitled in certain circumstances 
arbitraters. |p. 708, col. 1] 

Where an arbitration clause was in the following 
terms, “Should the party receiving the notice fail 
to nominate his arbitrator within the aforesaid time 
the party giving notice shall be at liberty there- 
after to nominate another arbitrator. The award of 
the arbitrators when passed shall be final and bind- 
ing on the parties” : 

Held, that 2.9, Arbitration Act did not apply to 
the case and that the words“ the party giving notice 
shall beat liberty to appoint another arbitrator”, 
included liberty to appoint a substituted arbitrator, 
if the arbitrator appointed declined or was unwil- 
ling toact EH. D. Sassoon & Co v, Ram Dutt- 
Ram Kissendass (6), relied on, [ibid] 


Mr, Kundanmal Dayaram, for the Res- 
pondenis No. 1, 

Mr. Suganlal H. Jeswani, for the Res- 
pondents No. 2. 

Judgment. — Before considering the 
objections to the award, it is necessary to - 
draw attention to certain facts. The first 
objection declared that the objections were 
filed under protest by the firm of Messrs, 
Gul Muhammad. Mir Ahmed, merchañts of 
Peshawar and Mr. €uganlal, Pleader, stated 
that he appeared for that firm. He waa 
informed, that sirce he was purporting to 
appear on behalf of a firm, which was, so he 
alleged, no party to the reference or award 
he would not be heard in that capacity. 
He then said he appeared for Mr. Gul 
Muhammad son of Haji Muhammad, a 
partner in the firm.of Gul Muhammad-Mir 
Ahmed of Ohaman against which the award 
was made and which was the firm referred 
to in the notice issued by court and he was 
thereupon heard on the objections, His 
first objection was that Messrs. Gul Muham- 
mad-Mir Ahmed, merchants of Peshawar 
had been wrongly served with the notice 
issued by the court to skow cause why the 
award should not stand filed. There ap- 
pears to me no force in this objection. Mr. 
Suganlal admits that the firm of Gul Mu- 
hammad-Mir Ahmed who are respondents 


party is 
to appoint two 
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No. 2 did business in Ohaman. The fact is 
stated moreover in objection No. 2. The 
court's notice dated 22nd October, 1931, 
was addressed as follows: 

“The firm of Gul Muhammad Mir Ahmed of Chaman 
now residing at Modi Bazar, Peshawar.” 

Mr. Suganlal's own contention is that“firm” 
means the individual partnera. In support 
of this he cited Manghoomal Jethanind v. 
Arutmal Satramdas (1), Rampratab Brij 
Mohan Das v. Gaurishankar Kashiram (2), 
Oficial Receiver v. Naraindas_Lotaram (3) 
and In re Adarji Mancharji Dalal (4), and 
it is admitted that Gul Muhammad, a 
partner in the Ohaman firm respondents 
No. 2, received the notice of the court in 
Peshawar. ‘There appears to me nothing to 
show that the court’s notice was either ad- 
dressed to or delivered to the firm of Gal 
Muhammad Mir Ahmei of Peshawar. It 
was addressed to the tirm of respondents 
No. 2 and received by a partner in that firm 
who happened to be in Peshawar. I hold that 
the notice was duly served on respondents 
Ne. 2. The second objection was that the 
business of -the firm of respondents No. Z 
was in Indian shoes and tea and that the 
wool business, if any, done with respondents 
No. 1 by Muhammad Naim was that of 
. Muhammad Naim alone who had no autho- 
rity to bind the other partners and res- 
poadents No,-2 had.no concern with it, 
This was a matter for evidence. The bur- 
den was on respondents No. 2 and Mr. 
Suganlal called’: no evidence. I hold this 
objection is not established. 

The third objection was that the firm of 
Gul Muhamniad-Mir Ahmed of Peshawar 
bad no deslings with repondents No. 1 and 
that the award is not binding on them. 
This objection appears to me irrelevant to 
the present inquiry. I have already stated 
that the notice was addressed to respondents 
No. 2, 8 firm of Ohaman, and was duly 
served. The relationship, if any, between 
the firm of: respondents No, 2, as Ohaman, 
and the firm of the same name at Peshawar 
does not come within the scope of the 
present inquiry. Mr. Kundanmal moreover 
stated that he did not claim aright to 
execute the award against the-firm of Gul 
Muhammad Mir Ahmed of Peshawar. The 
fourth and fifth objections are that the 


arbitration tribunal was not validly consti- 
(1) 65 Ind. Oas, 26; A. I. R. 1922 Sind 13; 15S. L. 


R. 152. F 
(2) 85 Ind. Oas. 464; A. I. R. 1924 Bom. 109; 25 
Bom. L. R. 7, f : 
(3) 89 Ind. Oas, 493; A, I. R, 1926 Sind 31. 
w 133 Ind. Cas. 845; A. I. R. 1931 Bom. 428; 55 B. 
795; 33 Bom. L. R..976;. Ind, Rul. - (1931) ` Boia. 
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Arbitration Act. On behalf of respondents 
No. 2 reliance is placed on the fact that 
Mr. G. N, R. Morgan was nominated by 
respondents No. 1 as an arbitrator on behalf 
of respondente No. 2 and that the nomination 
was communicated to respondents No. 2. It 
is urged that it was not opan to respon- 
dents No. 1, some four months later, when 
Mr. Morgan had failed to act as arbitrator 
and was about to leave Karachi, to nominate 
another arbitrator (Mr, A. O. Greenfield) in 
his place. 

The relevant point of the arbitration 
clause in the indent reads as follows; 

“Any dispute whatsoever arising in respect of 
any matter or thing herein contained may at your 
option be referred to the arbitration of two Euro- 
pean merchants residing in Karachi, one to be no- 
minated by me/us and another to be nominated by 
you, such nomination shall be made within seven days 
after service of a notice from either party to the 
other calling for an arbitration. Should the party 
receiving the notice fail to nominate his arbitrator 
within the aforesaid time the party giving notice 
shall be at liberty thereafter to nominate another 
arbitrator. The award of the arbitrators when passed 
shall be final and binding on the parties.” 

On behalf of respondents No.2 reliance is 
placed on my judgment in Ramjibhai & Co, 
y. Yusifali Muhammadali (5). There was 
no refusal nor inability on the part of en 


arbitrator to act in that case and, therefore, 
no question of-an appointment by. way of — 


substitution arose. The appointment up- 
held was an appointment of both arbitrators. 
under the power conferred by an arbitration 
clause in the indent, similar to,the clause 
in this case but in this case we are ata 
further stage for the question to; be deter- 
mined is, what happened, if one of the. two 
arbitrators thus appointed, declines oris un- 
able to act ? At 
According to. respondents No. 1 the proce- 
dare is governed by cl. 9, Arbitration Act, 
and the person who made the appointment 
can make another appointment. According 
to respondents No. 2, cl. 9, read as a whole 
has no application to the kind of arbitration 
clause contained in the indent in this case, 
The reference no doubt is to two arbitrators, 
one to be nominated by each party as in 
cl.9, but cl. 9 applies to the single case 
where each of the parties is empowered to 
appoint an arbitrator and one of the parties 
is unwilling to appoint an arbitrator either 
originally or by way of substitution, The 
section enables a party who has ap- 
pointed an arbitrator to appoint another by 
way of substitution if the arbitrator refnseg 


(5) 76 Ind, Qas, 261; A, I, R,1925 Sind 12, 
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to act or is incapable of acting and it pro- 
vides that if a party declines to appoint an 
arbitrator either originally or by way of 
substitution the other party may appoint 
the arbitrator whom he appointed to be 
sole arbitrator. 

In the present case the arbitration clause 
expresses a different intention, for it em- 
powers a party to appoint two arbitrators 
when the other party declines to appoint 
an arbitrator originally and it makes no 
provision for an appointment by way of 
substitution, if the second arbitrator is 
unwilling or unable to act. Section 9, 
Arbitration Act, provides for an appoint- 
ment by way of substitution in a case when 
each party is entitled to appoint an arbi- 
trator. It does not provide for the case 
where one party is entitled in certain cir- 
cumstances to appoint two arbitrators. 
It is necessary, therefore, to consider whe- 
ther in the agreement to refer, the words 
“shall be at liberty thereafter to nominate 
another arbitrator” included the liberty to 
nominate a substituted arbitrator, if the 
arbitrator nominsted declined or was un- 
able to act or in other words, whether the 
worda “nominate an arbitrator” meant “no- 
minate an arbitrator able and willing to 
act. 

Their Lordships of the Privy Council in 
E. D. Sassoon & Co, v. Ram Dutt Ram 
Kissendass (6) at page 10* in which 
also a different intention was expressed 
to that contained in s.9, Arbitration Act, 
construed the words “failure to appoint an 
arbitrator” as including a failure to appoint 
a substituted arbitrator, when the arbitrator 
appointed retired or was unable to act. In 
spite of the admission of Satchand, the 
witness of respondents No. 1, that they took 
it for granted, that the arbitrator nominat- 
ed would be able and willing to act, and 
that in the whole course of his 19 years’ 
experience, he had never known a case when 
an aribitrator had declined toact. I am of 
opinion, following Æ. D. Sassoon & Co. v. 
Ram Dutt Ram Kisendeass (6), that the words 
“shall be at liberty to appoint another 
arbitrator” included a liberty to appoint a 
substituted arbitrator, if the arbitrator ap- 
pointed declined or was unwilling to act. In 
the present case Mr. Morgan on being inform- 
ed of his appointment, stated he.was unable 
to act, as hewas about to leave for England. 


(6) 70 Ind. Qas. 777; A. I.R. 1922 P. O. 374; 491. A. 


866; 500.1; 370. LJ. 336; 44 M. L. J. 758; 27 O. 
ED) 660; (1923) M. W. N. 372; 18 L,W. 537 
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In the circumstances Lam of opinion that 
Mr. Greenfield and Mr. Fairclough had 
power to make an award. Objection No. 4, 
in my opinion, is not established. 

I have already mentioned the reasons 
why [I am ofopinion that s. 9, Arbitration 
Act, was inapplicable. Section 8 was also 
inapplicable since the reference was not to 
a single arbitrator but to two arbitrators, 
one to be nominated by each party. This 
disposes of objection No. 5, Objections 
Nos. 6 to 9 relate to ihe question of notice. 
It iscontended that respondents No.2 did 
not receive due notice of the date of hear- 
ing. It is however conceded that the con- 
tract was with the Firm of Gul Mahomed 
Mir Ahmad of Ohaman where the Firm 


carried on business, All the letters dated 
6th October 1930, 18th November 1930, 
27th March 193], 30th March 1931, were 


addressed in a similar manner to the Firm 
at Ohaman; the letter dated 6th October 
1930 was duly accepted, the letter dated 
19c:h November 1930 was returned ‘refused' 
the letter dated 27th March 1931 was re- 
addressed to Peshawar and returned - “re- 
fused” The registered letter dated 30th 
March 1931 containing notice of the date 
of hearing was returned with the observa- 
tions that the addressee had gone without 
leaving bny address. I am of opinion that 
the notice was correctly addreesed, that there 
was no misconduct on the partof the arbit- 
rators and that they had aright to proceed 
with the arbitration ex parte, 

There was no evidence that the firm of 
respondents No. 2 had beenthen dissolved. 
The mere fact that one letter was forwarded 
by some one to Peshawar and refused and 
that another noticehad the fact endorsed 
that respondents No. 2 had left Ohaman 
without leaving en address did not necessari- 
ly establish that the firm was dissolved. 
They had an agency at Yaru and respon- 
dents No, 2 might have left Ohaman tem- 
porarily on some business, There objections 
in my Opinion also fail. As all the objections 
fail, I diemies the objections with costs, 

N/A. Objections dismissed. | 
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Second Oivil Appeal No. 92 of 1939 and 
Oivil Revision Petition No. 1508 of 1929. 

August 12, 1931. 
MapuHavan Nair, J. 

Peria Syed LEVVAIROWTHER anv 
ANOTHER— DEFENDANTS—-APPELLANTS 
versus 
Syed AMMAL-— PLAINTIFE—RESPONDENT, 
-Limitation Act (IX of 1908), Art. 120—Suit for 


1933 ‘ 
partition of estate of deceased Muhammadan—Demand 
for accounts of income from manager fer more than 
six years—Maintainability. 

Where ina suit for partition of the estate of a 
deceased Muhammadan, his widow asked for accounts 
and profits of her share from the brother's son of 
the deceased who was managing the estate for a 
period of ten years : 

Held, that the right to sue for partition, being a 
continuing one, arose when there was a demand and 
a refusal for accounts and . profits, and that the 
plaintiff's right to demand an account of the income 
could not beheld to be barred under Art. 120, Limi- 
tation Act though the period for which it was 
demanded was more than six years. [p. 710, col. 2.] 

[Oase-law discussedg] 

Second Civil Appeal against the decree 
of the Sub-Judge, Madura, in A.S. No. 23 of 
1929. 

Mesare. K. Rajah Ayyar, V. Ramaswami 
Ayyar and K. Venkateswaran, for the Ap- 
pellants. 

Mr. S. R. Muthuswamy Ayyar, for the 
Respondent. 

:. dudgment.—Defendanis Nos. 2 and 4 
are the appellants. . This second appeal 
arises out of a suit for partition of the estate 
of one Syed Kalai Syed Levvai now deceas- 
ed. He died leaving him surviving his 
widow, twodaughters and his brother and 
sister. The widow is the plaintiff. The 
daughters are defendants Nos. 6 and 7 and 


the brother's heirs are defendants Nos, 1. 


to5. Thesister Bathammal is, not a party 
to the suit. Syed Levvai died in February 
1902. His brother Peria Narain Levvai died 
in October 1911, It has been found by the 
lower Oourts that after that time defendant 
No. 4 hss been in management of the 
estate. The plaintiff was given her share in 
the immcvable properties. A decree was 
also given to her against defendant No. 4, 
her brother's gon, to account for her share 
of the collections and income from the 
estate commencing from Ostober lvil She 
was also given a decree with respect to the 
mortgage amount in Ex. 21-A and in res- 
pect of Rs. 50V under Exs. D and D-l, 
Defendant No. 2 was made liable to account 
for the income of the lands till 1915 as 
admitted in his written statement. The 
suit has been preferred in 1922. 

In this second appeal objection is taken 
as regards the period during which defend- 
ant No. 4 has been made liable to account 
for the income and collections, and also 
with regard to his liability to saccouat for 
the amount due under Exs. 2i-A and Dand 
D-i. Asregards the first point, that is the 
period for waich defendant No 4 was made 
liable to account, which I shall deal with 
first, the argument of the learned Counsel 
for the appellant is that Art. 120, Limita- 
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tion Act, applies to the case and that the 
learned Subordinate Judge was wrong in’ 
giving a decree to the plaintiff for the in- ' 
come and collections arising out of the 

estate for more than six years prior to the 

suit. The lower Courts found, as already 

stated, that defendant No. 4 was in manege- . 
ment from the death of his brother in 
October 1911. It was also found that the 

plaintiff's demand for her share of the pro- 

perty was refused only in 192], about a year 

before the suit. It is conceded that Art. 120 

is the article of the Limitation Act applic- 

able to the case. The article prescribes a 

period of six years for a suit for which no 

period of limitation is provided in the 

Limitation Act, the period being calculated ' 
from the time when the right to sue accrues.. 
In applying this article it is argued that 

since the plaintiff's claim is for an account 
against defendant No. 4 for the income and’ 
collections made by him, it must: be held 

that his cause of action for each year’s in- 

come and the collectionsarose on the receipt 

of such income, and so, in taking the ac- 
counts the appellant should not have been, 
asked to account for more than six years, 

(that is, for years prior to 1916) in this case. 
On behalf of the respondent, it is argued. 
that the suit is for partition, that the right 
to sueis a continuing one and accrues in 
such a case only when there has been & 
demand end a refusal and that if the suit 

has been brought within six years after the 
demand and refusal then the person liable 
may be asked to account for the entire 
period of his management even if it exceeds 
six years, , 

Theclaim for an account, though made 
in a partition suit, being in the nature of 
a suit for an account, it is pointed out that 
the respondent's argument is open to the 
criticism that by calling the suit a suit for 
partition, which no doubt it really is in 
one sense, the essential nature of the claim 
is overlooked and the claimant is enabled 
to keep alive his cause of action indefi- 
nitely which in many cases may bə. a 
source of hardship to the co-heir who is in 
managementof the estate. This argument 
is not without some force, but this court 
has in aseries of cases allowed accounting 
in partition suits brought against co-heirs 


for more than six years. In Abdul 
Rahiman v. Pathumal Bivi. 32 Jad, 
Oas. 83 (1), è case like the present 


between Muhammadans, one of the reliefs 

claimed by a Muhammadan lady against her 
(1) 32 Ind, Oas. 83; 30 M. L.J. 104; 19 M. L.T, 

88. | 
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co-heir was in respect of the amount of a 
mortgage debt collected by the defendant 
more than six years before the suit and it 
was held that Art. 120 applied to the case 
and asthe right to sue accrued from day 
to day the action wes not barred. In arriv- 
ing at their conclusion the learned Judges 
relied on the following remarks of Sankaran 
Nair, J., and Oldfield, J., in Marian Bivi 
Ammalv. Kadir Meera Saheb 29 Ind. Oas, 
275 (2); oe 

“The defendants having taken up possession of the 
property as tenants-in-common they must be deemed 
to have been in possession of such property on behalf 
of themselves and of the plaintiff and it lies on 
them to say that 50 far as the plaintiff is concerned 


the character of the possession was changed six years 
before the date of the suit”. 


- In that case which wassimilar to the one 
before them the learned Judges held that 
the plaintifi's claim was not barred though 
the movables for which she claimed a share 
had come.into the defendant’s hands more 
than 20 years befora suit. In Subba Row v. 
Rama Row (3), the plaintiff and the defen- 
dant were co-sharers in a jaghir which was 
originally granted to their ancestor. The 
defendant had been appointed by the 
Government as the manager thereof in 
1886 and was liable to account to the 
plaintiff for his share of the net income 
accruing due in every year. In 1913 the 
plaintiff sued for the recovery of his share 
of the income due for the years 1905 to 
1907, for a period prior to six years before 
the suit. 

It was held thatunder Art. 120 the claim 
was not barred by limitation. It is argued 
for the appellant that in these cases the 
question for decision was whether Art. 62 or 
Art. 120, Limitation Act, would apply and 
not if, whether Art. 120 applied, a person 
liable to account should be called on to 
account for more than six years prior to the 
suit. Itis true that this particular point 
did not arise for decision in those cases but 
the reasoning on which the learned Judges 
held that Art. 120 applied and not Art. 62 
clearly shows that liability to account 
would extend for more than six years prior 
to the suit, the right to partition being a 
continuing one. This appears to be clear 
from theobservations regarding suits for 
partition in Mohabarat Shaha v. Abdul 
Hamid Khan (4) relied on by the learned 
Judges in Abdul Rahiman v. Pathumal Bivi 
(1) which are as follows: 

(2) 29 Ind, Oas. 275. 


(3) 82 Ind, Cas. 899; 40 M, 291; 3 L. W. 192; 19 M. 
L. T. 134; (1916)1 M. W. N. 188; 30 M. L. J. 


341. 
(4) 1 0. L. J. 73, 
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“We might possibly hold that such suits are 
not beyond the scope of the Limitation Act, but 
that in each case the right to sue accrues every 
moment during the whole of the time, that the 
right to the property continues to exist; for in- 
stance, the liability to be partitioned is one of 
the incidents of joint property and a co-owner has 
the right to sue for partition at every moment cf the 
whole period during which he continues to be co- 
owner,” . 

The decisions which I have referred to 
are relied on in the Full Bench decision 
in Yerukola v, Yerukola (5), tn that case 
which was also one for partition and an 
account, the Fall Bench held that Art. 120 
would apply and not Arts. 89 and 109 or 
Art 127 unless from the facts of the case it 
could be inferred that the person receiving 
the moneys, rents and proftë ‘acted as an 
agent, in which case Art 89 would apply. 
In holding that Art. 120 would apply, the 
learned Sir Walter Schwabe, O. J, dealt 
with the question as to whether (see p. 664*) 
the right to sue is to be deemed 
to accrue on the receipts of the profits or 
when the account is called for and re- 
fused, and his observations on that ques» 
tion deal with the point now pressed by 
the learned Advocate for the appe:lant. 
Tbe learned J adge observed as follows: 

“In my judgment—and I have the support of 
the authority already referred to- Marian Bivi Ammal 
v. Kadir Meera Saheb (2), the right to sue arises in 
this kind of cases when there is a demand and a 
refusal for account, or, it could be put as, when there 
is in fact, an ouster. It really follows from what I 
have already said there is no cause of action on the 
mere receipt by one of the brothersof any particular 
amount, and it is clear to my mind that theperiod of 
limitation cannotrun untilthe cause of action arises, 
That cause of action doesnot come into being until, 
at any rate, there is something done which shows 
that the man who got the money into his possession 
is holding it adversely to the plaintiff.” 


This case was followed in Ayyakutit 
Thevan v. Sigappt Achi (6), in which 
case the plaintiff was given a decree for 
an account for the period mentioned in 
the plaint which appears from the papers 
was for 13 years, è. e, 1910 to 1923. So, 
according tothe trend of the decisions of 
this court, having regard to the findings 
thatthe demand for the income and its 
refusal in this case wasonly in the year 
1921 the plaintiff's right to demand from 
defendant No. 4an account of the income 
from October 1911 to the date of the suit 
though the period is for more than six 
years cannot beheld to be barred under 
Art. 120, Limitation. Act. 


(5) 71 Ind. Oas. 177; A. I. R.1922 Mad, 150; 45 M. 
648; (1922) M. W. N. 215; 30M. L. T. 279; 
42 M. L, J. 507; 15 L. W. 595(F. 


B,). 
(6) 114 Ind. Oas. 364; A. I. R. 1928 Mad. 1236. 
*Page of 45 M.—[ Ed], j 
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The appellant has not been able to cite 
any decision of this courtin support of his 
contentior, bat he has referred to a few 
decisions ofthe other courtsand a decision 
of the Privy Council which I shall now 
consider. In Biswambar Halder v. Giri 
Bala Dasi (7) the present point did not arise 
for decision, That suit seems to have been 
treated mainly as a suit for an account, but 
however that may be, the only question 
that was decided was that Art. 10, Limitation 
Act, would not govern a suit for account 
against a karta and that Art. 120 is the 
article applicable. In Maung Po Nyun v. 
Ma Saw Pin (8) the suit in which the 
claimants were Georeed six years’ profits 
was asuit forthe recovery of ‘rents and 
profits and not a suit for partition, the 
share of the property and the income to 
which the respondents were entitled having 
been already settled: in a prior suit, and 
further, the question whether, if Art, 120 
applied, the suit would be barred for the 
recovery of profits for more. than six 
years was not considered, the only question 
for decision being which of the articles, 109, 
62 or 120, would apply. ‘The’ appellant 
very strongly relied on the order of their 
Lordships ofthe Privy Council reported 
as Midnapore Zamindari Co. v. Naresh 
Narayan, (9) overruling their decision in 

idnapore Zemindari Co. v, Kumar Naresh 
Narayan Roy (10), In the main case the 
plaintiff obtained a decree for the partition of 
certain lands in which he and the Midnapur 
Company were co sharersand the company 
was ordered to pay compensation to the 
plaintiff for his exclusive use of the land 
from 20th June 1948 until the partition has 
been effected and possession of the lauds 
falling to plaintiff has been delivered. It is 
pointed out in Midnapur Zamindari Co. v. 
Kumar Naresh Narayan (1U) that the above 
judgment was subsequently amended by 
their Lordships by inserting the date 8th 
August 1908 in the place of 20th June 1905, 
in = having been filed on 8th August 

912, 

It is argued that this amendment shows 
that compensation for only six years under 
Art. 120 was allowed by the Privy Oouncil 
and not for more than six years. Tae 

(7) 58 Ind. Qas. 877; A. L R. 1921 Cal. 571; 32 O. 
L. J. 25; 25 O, W. N. 356 

(8) 131 Ind. Cas. 511; A. I.R, 1931 Rang. 159; 
Ind. Rul. (1931) Rang. 143. 

(9) A. L R. 1925 P. O. 193. 

(10) 80 Ind. Oas. 827; A.I. R. 192tŁ P. O.144; 26 
Bom. L. R. 651; 43 M. L. J.23;51 ©, 631; 35 M. L. 
T. 169; (1924) M. W. N. 723; 29 O. W N. 34; 20 L. 
W. 770; 51 L A. 293; L. R.5 A. P.O. 137; 93 A. L, 
J. 76; 3 Pat. L. R. 193;6 P.L, T. 750 (P. O.). 
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amendment no doubt justifies the argument 
urged by the appellants’ Counsel but the 
reasoning of their Lordships does not 
appear io the report and from the bare 
fact that the previous order was amended 
in the way indicated in the report. I am 
not prepared to hold that the decisions 
of this court whichI have noticed require 
reconsideration. For the above reasons, 
following the desisions of this court I 
agree with the lower Court, in holding 
that the plaintiff is entitlel to claim from 
defendant No. 4 her share of the income 
and collections made by him for the fall 
period commencing from October 1911 and 
not merely for a period of six years prior to 
the suit, The next argument relates to the 
mortgage amount in Ex, 21 Aand Rs. 500 
under Ega. D and D-1. The argumenta 
urgedin connection with these items, deal 
with the fiadingsof fact arrived at by tha 
lcwar Courts which cannot ba quastionad in 
second appeal. In the result the ‘second 
appealis disnissel with costs. 
N.K./a. Appeal dismisse I, 


—_—— 


MADRAS HIGH COURT. 
Civil Miscellaneous petition No. 1477 
of 1923, 

October 1, 1931. 

RAMESAM AND M:DHAYAN Narr, JJ. 
Sri Mirja Raja Sri Pushavati ALAKE 
NARAYAN GAJAPATHIRAJ— 

PETITIONES 


versus 
KONDA OHINNA JOGUDU 
AND CTHESS —Oppostta PARTIE), 

Civil Procedure Code (Act V of 1908), 8, 110— 
Appeal to Privy Counctl—Substantial question of law 
—Meaning of—Ezistence of a point of law—Whe- 
ther sufficient to grant leave to appeal—Grant—Sale 
of zemindari—Whether covers right to resume vil- 
lage granted to third persons 

The existence ofa point of law by itself does not 
give aright of appeal to the Privy Oouncil under 
s. 110, Civil Procedure Gode There must bea sub- 
stantial question of law as between the parties in 
the case, and not merely a question of general im- 
portance. The question contemplated by s. 110 must 
be one in respect of which there may bea difference 
of opinion. Guran Ditta v. Ram Ditta (2), Banarsi 
Prasad v. Kashi Krishna Narain (3), Mathura 
Kurmi v. Jagadeo Singh (4) and Gokul Chand v. 
Sanwal Das (5), reliedon. [p. 714, col. 1,] 

The sale ofa mere zemindari may not cover the 
right to resume and to recover possession of a vil- 
lage granted to third persons, not in the possession 
of the vendor and as to which no order of resump- 
tion had been passed. [p. 713, col. 1 | 


The question whether when there is a doubt as 
to the applicability ofthe Estates Land Act and a 
compromise forthe purpose of settling that doubt 
for ever, the provisions of the Act cannot be applied 
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for the purpose of.-showing that the terms.of the 


compromise are. illegal isa substantial question of 
law. [p. 713, col. 2.] 


Civil Miscellaneous petition for a certificate 
to appeal to His Majesty in Oouncil, 
against the decree of the High Oourt, in 
Appeal Suit No. 311 of 1923. 

Messrs. K. Rajah Ayyar and S Venkatesa 
Ayyangar, for the Petitioner. 

Mr. P. Somasundaram, for the Opposite 
Parties. 


-Ramesam, J.—This isan application 
for leave to appeal to His Majesty in 
Council against the judgment and decree 
of this Court.in Appeal No, 311 of 19.3. 
We are under the disadvantage of not 
being the Judges who disposed of the 
case. The petition happens to be posted 
before us as the learned Judges who 
disposed of the appeal have now ceased 
to be Judges of this Oourt.. On this ground 
we have had fuller argument’ than usual 
on the facts of the case, but this was 
only forthe purpose of making up our 
minds as to whether there isa substantial 
question of law. The value of the sub- 
ject-matter of the suit in the court of 
first instance is Rs. 19,010 and the value 
of the eubject-matter . in the appeal to 
His Majesty in Oouncil would also, be 
the same amount unless we can come 
to the conclusion that there is no sub- 
stantial question of law in respect of 
a portion of the appeal, As the jucgment 
of this court isa confirming judgment, 
the main point, for ‘our decision is 
whether there is @ substantial question 
of law -within the meaning of s. 110, 
Civil Procedure Oode, and for this pur- 
pose I proceed to state the main- facts 
and the matter in controversy between 
the parties. 

The suit was filed by the Raja of 
Vizianagaram to resume the village of 
Annamarajuvalasa in the zamindari of 
Chemudu from the defendants who 
were Gadabas. The allegation of the 
plaintiff wes thatthe village was granted 
some time after the permanent cett)ement 
by the then zamindar of Ohemudu to the 
predecessors-in-title of defendants Noe. 1 to 
56 on condition of rendering service as 
palanquin bearers, and the profits of the 
village were to be enjoyed in lieu of 
the wages payable in respect of such 
service. Ifthe allegations of the plaintiff 
can be made out a grant under such 
conditions would be resumable. The 
Subordinate Judge of Vizegapatam who 
tried „the suit found that there was a 
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grant for service on .terms-which make 
the grant resumable, but he held that 
it was not the whole village but only 
the revenue that wasthe subject of the . 
grant and therefore resumable, But apart 
from this he dismissed the suit on-the 
ground that the plaintiff has no right 
to resume. Some facts have got to 
be stated for elucidating this point. By 
Ex, 14, dated 12th March 1889, the then 
zamindar of Chemudu sold his Uhemudu 
zamindari g fa eee 

“bearing ‘the boundaries, extents- and other ‘parti- 
culars detailed in the schedule annexed hereto,” 

the suit village not being in the schedule 
(which can only mean all that he then 
posssessed in the zamindari )‘to the minor 
zamindar of Kurupam, another permanently ` 
settled estate in the same district. At 
the time of the sale the zamindar of 
Chemudu was not the owner of the suit 
village, he having granted it to the de- 
fendants’ predecessors for service. All 
that he had in respect of the suit village 
was theright of resumption. But it is 
not suggested that any order of resumption 
was passed prior to the sale deed. In 1892 
the. zamindar of Ohemudu sold to K, 
Suryanarayana Patnaik and other by Ex. 
E the entire remaining village of An- 
namrajuvalasa assigned to 13 palanquin 
bearers for performance of service, the 
same being determinable at will and 
pleasure, and on thesame day an order 
was addressed to the predecessors in-title 
of the defendants directing them to 
render service to the vendees: Ex. E-l. 
The absence of an order like Ex. E, at 
the time of Ex. 14, is significant. Later 
on, the Raja of Vizianagaram purchased 
it in court auction in execution of a decree 
against the said Suryanarayana Patnaik 
who became the sole owner by sale certi- 
ficnte and further deeds of transfer ending 
with sale deeds Hx, W dated 8th Ssptember, 
1896. On the 3vth July, 1907, the Raja 
called upon the defendants to render service 
to him properly and on ilih Dacember, 
1 07 notice to quit was given. Hence 
the suit. The Subordinate Judge and 
on appeal the learned Judges of the High 
Court held on a construction of Ex. 14 
that the whole zamindari was sold away 
to the Raja of Kurupam and therefore 
there was nothing for the Raja of Vizia- 
nagaram to purchase: but it seems to us 
that there is at leasta fair point for the 
plaintiff to argue before His Majesty in 
Council that the zamindar of Ohemudu 
could not have sold by Ex. 14 what he 
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did not possess at that time and that when 
he sold the whole of Ohomudu zamindari 
in 1889 he only sold such part of the 
zamindari ss he possessed and to which he 
had title toconvey. Ths salsof a mere 
zamindarit may not cover the right to 
-resums and to recover possession of a 
village. granted to third persons, not in 
posseasion of the vendorand as to which 
no order of resumption had been passed. 

[t does not appear that the zamindar 
of Kurupam ever claimed any rights 
over the village. It seems to us therefore 
that the plaintiff has a fairly arguable 
question of law to urge before His Majesty 
in Oouncil that Ex. 14and the subsequent 
transactions have been misconstrued by 
the learned Judges of the High Oourt. In 
connection with the same matter the Raja's 
advocate seems to have argued in appeal 
’ that the, attornment to Suryanarayana 
Patnaik, the vendee of 1892, and the Raja 
of Vizianagaram amounts to recognition 
of the Raja as the superior landlord of 
_ the village. 
the learned Judges say that this argument 
amounted to trying to make out title by 
adverse possession and estoppel by reason 
of theattornment, .and they disallow the 
point on the ground that it was not 
raised inthe plaint. The petitioners now 
complain before us that it is not that 
they want to raise any case of title by 
adverss possession but only they want 
‘to refer to the non- enjoyment by the 
zamindar of Kurupam and the later re- 
cognition of Suryansrayans Patnaik and 
the Raja of Vizianagaram as superior 
landlords as merely throwing light on the 
sale deed of 1889 and not as creating 
separate title and that their contention 
has been misunderstood by’ the learned 
Judges. It seems to us that there is 
something to be said for the petitioners 
in this matter also. 

Then thera isanother point. Some of 
the defendants have compromised the 
suit with the Raja and petitions of com- 
promise werefiled inthe first court. On 
the ground that the compromise was not 
beneficial to the minors, the Subordinate 
Judge did not grant sanction for the com- 
promise. The learned Judges of ithe 
“ High Court on appeal also say that the 
defendants being tonants under the Hatates 
Land Act, any agresment by waich the 
rent is enhanced would not be lawfal 
under s. 187, Estatea Land Act, snd 
therefors ths compromise is illegal; but 
tne petitioners urge that the Hstates Land 
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Act dces not cover cases of land held on 
service tenure and there is at least 
reasonable doubt as to whether the Hstates 
Land Act covers this case When there 
is a doubt as to the applicability of the 
Estates Land Act and a compromise for 
the purpore of settling that doubt for 
ever, the provisions of the Act cannot. be 
applied fcr the purpose of showing that 
the terms of the compromise are illegal. 
If the applicability of the Act is admitted 
by both the parties a compromise in 
breach of the provisions of the Act may 
be illegal, but where the applicability 
itself is coubtful a compromise to resolve 
that doubt, being one falling within the 
well known principle that compromises of 
disputed or doubtful claims will not be 
closely scrutinized by Oourts of law, 
would be valid. It seems to us that this 
question also is fairly arguable by the 
petitioners. Undoubtedly, the two points 
above indicated are not questions of fact. 
Having regard to the rulings of the Privy . 
Council in Raghunath Prasad Singh v. 
Deputy Commissioner, Partabgarh (|) and 
Guran Ditta v. Ram Ditta (2), we think 
these are substantial questions of law in 
the case within the meaning of s. 110, 
Civil Procedure Oode. The orders of the 
Judicial Committee require us to state the 
questions of law in the case of a confirming 
judgment, They are: 

(1) Whether having regard to the con- 
struction of the document Ex. 14, the 
attornment after Hx. E and tne subse- 
quent enjoyment, the title to the suit 
village is not in the Raja of Vizianaga- 
ram as opposed tothe Raja of Kurupam; 
and (2) whether the compromises filed in 
the suit are illegal and are not valid. f 

Certificate will issue ihat the case 19 8 
proper one fcr appeal to His Majesty in 
Oouncil under s. 110, Civil Procedure Oode, 
stating the questione, 

Madhavan Nair, J.—I agree. Of the 
two questions formulated by my learned 
brother for submission to the Privy Council 
I hava no doubt that the second question 
is a subsiantial question of law. As regards 
the ‘firat it has been argued that the 
question involved is merely the construc- 
tion of Ex. 14in the light of the circum- 

(1) 102 Ind. Cas, 889; A.I. R. 1927 P. O. 110; 54 
I. A. 126; 2 Luck, 93; 31 O. W. N. 495; 4 O, W. N. 
515; (1927) M. W. N. 519; 26 L. W.70 (P. O.). 

(2) 109 Ind. Cas. 723; A. I. R. 1928 P. 0.172; 55 
I. A. 235; 55 O. 944; 32 O. W.N. 817; R. 
429; 28 L. W. 66; 48 O. L. J. 119; 50. W. N, 668; 


IL L. T.40 Lah. 144; 30 Bom L. R, 1384; 55M., L 
J. 659; (1928) M. W. N, 917 (P. O.). 
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stances of the case and that no “substantial 
question of law” arises in the appeal ; but 
it seems to me that in construing’ tte 
document, azsubsidiary question of some 
importance also arises, namely, whether, 
having regard to the fact that the village in 
question has not been resumed by the 
zamindar of OChemudu, can it be said that 
he has the power to sell it? And there 
is the further fact that the learned Judges 
who heard the appeal, if I may say so 
respectfully, have notaproperly appreciated, 
as pointed out by my learned brother, ons 
aspect of the appellant's argument whicb, 
I think, has a direct bearing on the 
question. In these circumstances it is 
difficult to say that the quastion of lew 
raised in point No. 1 is merely the con- 
struction of title deed Ex, 14, acd nothing 
more, snd is therefore not a substantial 
question of law. No doubt the existence 
of a point of law by itself does not give 
a right of appeal to the Privy Oouncil 
under s. 110, Oivil Procedure Oode, as 
pointed out in Banarasi Prasad v. Kashi 
Krishna Narain (3). ; 

There must be a substantial question of 
law. In Raghunath Prasad Singh v. Deputy 
Commissoner, Partabgarh (1) the Privy 
Oouncil has said that these words 
do not mean a question of general im- 
portance but a substantial question of 
law as between the parties in the case 
involved. In Guran Ditta v, Ram Ditta (2) 
their Lordships held that the question 
whether a fixed deposit in a bank in the 
name of two persons payable to either or 
survivor was in.fact payable to the 
survivor or belong to the estate of 
the person who originally supplied 
the money wasa substantial question of law. 
In Mathura Kurmi v. Jagdeo Singh (4), 
followed in Gokul Chand v. Sanwal Das (5), 
it was pointed out by the learned Judges 
that the question contemplated by this 
section (s. 110) must be one in respect of 
which there may be 4 difference of opinion, 
In the light of the3e decisions I am 
setisfied that question No. 1 also raises 
a substantial question of law between the 

es. 
ae Order accordingly, 


N K/a. 
23 A. 227; 281. A. 11; 8 Sar. 447. 
o 1928 All, 61; 50 A- 


208; 25 A. L. J. 970 


5) 78 Ind. Gas. 417; A. I R. 1924 Lah 473; 5 Lah, 


269, 6 Lah. L. J. 180. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Oriminal Appeal No. 225 of 1932 
December 21, 1932. 

Nıvoer, A, J. O., AND GRILLE, A. J. O. 
SARABAI— APPELLANT 

VETEUS 
EMPEROR—Oppoerre Pas tr 

Penal Code (Act XLV of 1860), s. 802—Trial of wife 
for murder of husband—Alleged intimacy of wife with 
stranger—Unreliability of only eye-witness —Conduct 
of accused fincompatible with guilt—Possibility of 
suicide—Evidence to convict insufficiency of —Dhatura 
poisoning—Presumption. 

Where in the trial ofa wife for having adminis- 
tered dhatura poison to her husband as a result of 
which he died, the evidence of the only eye-witness 
could not be relied on, and although she was suspected. 
of having illicit intimacy with one of the deceased's 
friends, her conduct subsequent to her husband's 
illness was entirely compatible with her innocence and 
incompatible with her guilt, and in view of certain 
impossibilities in the prosecution story, the possi- 
bility of suicide could not be excluded: 

Held, that the evidence against the accused was 
insufficient to connect her definitely with her 
husband's death. [p. 719, col, 1 .] 

Held, also, that in the case of dhatura poisoning, 
the contention, that in the absence of proof that the 
deceased was subject to a fatal dose of the poison, 
death as aresult of that poison cannot be presumed, 
is without force. [p. 716, col. 1] ; 

Oriminal Appeal by the additional Sessions 
Judge, Saugor,dated the 26th October, 1932, 

Mr A.D, Sathaye (with him Mr. T. J. 
Kedar), for the Appellant. 

Mr. P. V. Lobo, for the Orown. 

Judgment.—Musammat Barabai, a 
Ohristian, has been convicted of the 
murderof her husband, a head constable 
named Sukhdayal,at Tejgarh in the Saugor 
District, by administering dhatura to him 
in his morning draught of tea. She has 
been convicted and sentenced to death by 
the Additional Sassions Judge, Saugor, 
and has appealed against that.conviction, 

On the morning of the 19th Miy the 
head constable Sukhdaya!, who was living 
with his wife and a child of about :4 years 
named James in a Police quarter in the 
station-house of Tejgarh, got up early in 
the morning and with two companions of 
the station house went toease himself near 
the river. On his return he went to the 
station-house and after some time between 
7 and 8 o'clock returned to his quarters 
for his morning drink of tea. This ac- 
cording to the prosecution was prepared 
for him by his wife and he thea returned 
to the stati n-housa and resumed his work 
as usual, Shortly after resumption he 
complained of dryness of the throat, gid- 
diness and numbness in the limbs and after 
primitive relief had been administered, at 
the station-house was taken back to his 
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quarters where he was placed on a cot out- 
side his quarters and afterwards taken to 
a room inside, As his condition grew 
wors) despite more primitive remedies 
arrangements were made to take him to 
Damoh. He wastaken first ina tonga and 
on the main road the party were able to 
obtain ascommodation ir a lorry. Bukh- 
dayal died in the lorry 3 miles before 
reacbing Damoh at about 5 o'clock in the 
afternoon. His wife Sarabai and her small 
son accompanied him when the party set 
out to Damoh and tha wife locked up her 
house before going. 

The post-mortem examination revealed no 
ascertainable cause of death. The brain 
was found to be congested and the right 
side of the heart was full of blood, the 
lungs were also congested and there was 
a slight congestion of the liver and spleen. 
‘The contents of the stomach showed no- 
thing unususl and the Medical Officer at 
the post mortem noted the fact that the 
body which he saw almost immediately 
after death was very hot and this tempera: 
ture persisted 5 houre after death. Bsing un- 
able to suggest any definite causs of death 
the Medical Officer at the post mortem con- 
jectured that death might be due to heat- 
stroke, The contents of the stomach and 
viecera, however, were preserved and sent 
to the Ohəmical Examiner for examination. 

Meanwhile the OircleInspector consider- 
ed that the possibilities of foul play could 
not be ignored and direcied a search of tke 
house, ‘lhis took place on the 22nd of May. 
Musammat Ssrabai who was still at Damoh 
was asked by summons to present herself 
but was unable to do soon account of her 
illness. She was undoubtedly ailing, 
although to what extentis a matter of dis- 
pute, on the date that her husband died, 
but there is no doubt that when she reached 
Damoh she was definitely ill and broke 
down and needed medical attention. The 
Sub-Inspector who took over charge on 
the day after the deceased's death at Tejgarh 
had already affixed seals and locks to the 
outeide of the house which was found by 
him to be already locked. The search 
which was conducted in a proper manner 
revealed that the bagona in which the tea 
was made was still on the hearth containing 
tes, and some tea in an aluminium mug in 
the same room as the bagona. This was 
the back room of the quarters which con- 
sisted of two roomsand the front and back 
verandah, Underneath the cot in the front 
room was found an empty cup and a saucər 
but there does not appear to be any evi- 
dence whether they appeared to have been 
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used or not. The contents found in the bag. 
ona and the aluminum tumbler were placed . 
respectively ina large and small bottle 
together with the receptacles themselves 
and various packets which appeared to 
contain medicines were forwarded to the 
Ohemical Examiner. The report of the 
Chemical Examiner revealed the presence 
of dhatura in the visceraof the déceased 
and also in the liquid which was found in 
the tumbler but not in that which was 
found in the bagona, 

There is only one witness who professes 
to have been present when thé tea was said 
to have been administered to the deceased 
by hiswife and much will depend on the 
appreciation of her evidence. The appel- 
lant Sarabai herself has contended ‘all 
through that she did not make tea for her 
husband on that morning a3 she was too 
ill to prepare it and that on this occasion 
he made the tea himself. She attributes 
his illness to the fact that he was given 
poisoned pan earlier in the morning and 
that he returned actually eating zan 
which had been given him by a fellow 
Policeman Wezir Muhammad with whom 
he had a quarrel some years before. The 
learned Additional Sessions Judge, dis- 
agreeing with the assessore, has accepted 
the story of Musammat Mirabai and held it 
impossible that dhatura could have been 
administered by any one except his wife. 

The first point taken in‘ appaalis that 
Sokhdayal did notdie merely from the 
effects of dhatura poisoning at all but did 
die from heatstrcke. We are unable to 
accept this theory. The indications of 
dhatura poisoning and heat stroke, as will 
be evident from a reference to Lyons’ 
Medical Jurisprudence for India, are not 
dissimilar and in the absence of any indi- 
cation of poisoning by the appearance or 
contents of the stomach, the consideration 
that death might bave been caused by heat- 
stroke in view of the time of the year is 
not unnatural, particularly when the heat 
of the body was taken into acsount. The 
previous history of the case is, however, 
against the theory of death by heat-stroke, 
Itis true that there is evidence that the 
deceased had been out of doors fishing 
during the middle of the previous day, but 
the evidence is unanimous that he was in 
normal health shortly before the attack of 
giddiness which ended in unconsciousness, 
and the symptoms described by the wit- 
nesses are consistent with dhatura poison- 
ing and not all consistent with death by 
heat-stroke. We have bsen unable to find 
any warrant for the proposition that an 
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attack of heat-stroke might oscur with 
great uddenness early in the morning 
followiag prolonged exposare to the sun 
without any previoussymptoms of malaise. 
On page 645 of the 7th edition of tha Lyons’ 
Medical Jurisprudence, instancas are given 
of remarkably high temperatures recorded 
in cases of dhatura poisoning ranging from 
105°4° to 105°, This disposes of the high 
tem perature of thecorpseas a contra indica- 
tion of death by dhatura poisoning. 

Tt is further contended thatin the absence 
of proof that the deceased was subject to a 
fatal dose of the poison, death as a result of 
that poison cannot be presumed and cases 
have been cited to support that view. Those 
cases dealt with suspicion of poisoning by 
arsenic when arsenic was found in the 
viscera, Without considering these cases 
individually, it is sufficient to say that in 
our opinion these cases have no real rele- 
vancy. Death by the administration of 
arsenic is from its external symptoms easily 
liable to be confused with death due to 
gastritis and kindred ailments and a 
careful quantitative analysis of the contents 
of the viscera is generally necessary in 
order to establish that death was actually 
caused by the arsenic found in the body. 


The symptoms of dhatura poisoning 
or poisoning by some form of 
atropin ig characteristic and these 


symptoms cannot be attributed to any 
natural cause except possibly sun-stroke or 
heat-stroke and even in the latter cases the 
characteristic delirious aberration is abzent, 
From all the evidence which has been 
tendered to show that a fatal dose of 
dhatura was administered we are satisfied 
that the deceased did die from the effects 
of dhatura poisoning. 

The next point for consideration is how the 
dhatura came to be administered. One theory 
has been propounded that dhatura was in- 
serted in the tumbler at the time the house 
was searched at the instance of the actual 
murderer who may have administered the 
poison by other means, as for instance, in 
pan in order to throw people off the scent. 
We can find no warrant for this theory. 
There is no evidence that Wazir Muhammad 
(P. W. No. 12) whois the person suspected 
was present at the search or had any hand 
init or that the search was conducted 
otherwise thau in accordance with proper 
principles. The question of accidental 
administration must equally be set eside, 
It has been suggested that dhatura mey 
have been administered in the form of a 
decoction since no traces were apparent at 
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the timo of the post mortem. Had there 
been a decoction it must have been 


thoroughly prepared beforehand since it is 
clear that dhatura was not boiled in the tea 
inthe bagona. The report of the Chemical 
Eximiner that dhatura was detected in the 
portions of the viscera and in the smaller 
bottle and that both the physiological and 
miscroscopial tests were used, we take to 
mean thet what was discovered by him was 
not only the actual toxic principle- of 
dhatura but minute particles of the seed 
itself and the inference follows that the 
dhatura was administered in the form ofa 
very fine powder. This powder must have 
been either in the tumbler before tea was 
poured intoit or subsequently ‘added. -In 
the latter case the administration could not 
have been accidental and it is highly im- 
probable that either the deceased or his wife 
would have poured tea in the bagona into 
the tumbler without noticing that it con- 
tained a powder, Accidental administra- 
tion must, in our opinion, be ruled out. 

It musi follow, therefora, that dhatura wa3 
administered either by Musammat Sarabai 
or by the deceased himself and, leaving 
aside for the moment the evidence of 
Musammat Mirabai, the question of motive 
is to be considered. The previous history 
of the deceased and his wife has been un- 
folded in the evidence. A particular friend 
ofthe family was the Constable Abdul 
Gaffur who apparently had been a friend 
of the decessed from childhood upwards 
and atthe time of the deceased's death was 
stationed at Tendukheda whencs Sukhdayal 
had recently been transferred to Tejgarh; 
at the same time Abdul Gafur had been 
traneferred from Tejgarh to Tendukheda, 
The reason for the exchange appears to 
have been that the immediate superiors of 
these two men were aware of an intrigue 
between Musammat Sarabai end Abdul 
Gaffur which from the evidence sppesrs -to 
have been notorious to their fellow Police- 
men but not to the husband. People re- 
fused to take food from Abdul Gaffur not 
on account of his character but from the 
fact that he was accustomed to take meals 
in the house of Ohristiang, but it is evident 
that Musammat Sarabai outraged the sense 
of propriety of her husband's colleagues by 
her conduct. When Sukhdayal was trans- 
ferred to Tejgarh he was unable to bring 
his family with him and they had to remain 
behind at Tendukheda and when they did 
join him they were shortly afterwards taken 
back to Tendukheda by the father of Abdul 
Gefiur on the pretext of the illness of the 
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children and stayed there for some time. It 
is alleged that this pretext was a false one; 
from the evidence it is not clear whether 
it was true or false. It is notimpossible that 
there was foundation for the excuse since 
evidence has been led by the defence to 
show that Musammat Sarabai and her 
children were frequently ailing and that 
the deceased himself protested vehemently 
against his transfer from Tendukheds where 
medical attendance was readily available 
for his family while at Tejgarh it was not. 
Even at Tejgarh medicines were obtained 
regularly from Tendukheda. The husband 
and wife seem to havelived an outwardly 
happy and regular life and the only differ- 
‘ence between them is narrated by Kamal 
.(P. W. No, 11) from whichit appears that 
shortly before the deceased’s death his wife 
wanted to go to Tendukheda for medicine 
for her thrcat and the deceased demurred 
saying thatshe wes getting bad neme owing 
to her association with Abdul Gaffur at 
Tendukheda and thathe should send her 
elder boy forthe medicine instead, This 
witness left them quarrelling about it and 
the next day he did not see the elder boy 
inthe house and concluded that he had 
been sent. The deceased was anxious for 
his wife to go either to Drug where 
apparently she had relatives orto Damoh 
where his relatives were sod she declined 
to go to Damohas she did not agree with 
the deceased’s relatives. 

The motive ofthe appellant in murder- 
ing the deceased can only te attributed 
either to a desire to get rid of her husband 
Bo that she couldlive with Abdul Gaffur, 
who it may be noted has a wife, or else 
revenge for ill-treatment incurred as a 
result of the discovery of her intrigue with 
Abdul Gafiur. Therais no evidence that 
the intrigue had actually been discovered, 
and indeed the evidence indicates that 
Sukhdayal had undoubtedly heard rumours 
of their association but that he trusted his 
friend and considered the rumours baseless 
and slanderous and complained to his 
Superior Officers in respect of them and 
that he did nothing more to warnhis wife 
to be prudent and not expose herself to 
scandal. If dhatura had not been adminis- 
tered by the appellant and the motive for 
the murder does not appear a strong one 
since the illicit association could heve been 


continued without his death and there was - 


no guarantee that she would be taken in 
Abdul Gaffur’s household the only alter- 
native remaining is that dhatura was ad- 
ministered by fSukhdayal himself, His 
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state of mind could not have been a parti- 
cularly happy one and at that time his wife 
and children, as the defence evidenca shows 
were frequently ill and he particularly 
desired not to be transferred from a station- 
house where medical attendance was easily 
available. When he protested against his 
transfer he was told that he would have to 
remain at Tejgarh and thst if he applied 
for leave on the expiry of it he would be 
reposted to Tejgarh. His wife appears to 
have been equally dissatisfied and was dis- 
inclined to listen to his warnings and was 
careless of her reputation. In such cir- 
cumstances, it is not inconceivable that a 
weak- willed man might contemplate suicide. 
We admit the force of the argument that a 
person who had ‘committed suicide by 
taking poison would not be likely to go 
about his work in the usual way and carry 
out bis normal duties until the poison began 
to take its effect, but in view of certain 
improbabilities in the prosecution story 
to which we now proceed to refer, the possi- 
bility of suicide cannot be excluded. 
Evidence has been given to the effect that 
afterhe had been removed to the house and 
after he was deprived of his power of 
speech but before he lost consciousness the 
deceased lcoked angrily at his wife, No 
weight can be attached to these statements 
which appear tous as misinterpretations of 
the known hysteric effects of dhatura. It 
aleo appears to us that if the deceased really 
did suspect his wife of poisoning him, he 
would have given to the people some indi- 
cation of his suspicions before his power of 
speech was lcst. The conduct of the appel- 
lant Musammat Barabai from the time of 
her seizure onwards appears in no way in- 
consistent with proper wifely devotion and 
anxiety. She was undoubtedly suffering . 
from an affliction of the throat and there is 
evidence that when she arrived at Damoh 
that night with her husband's body her 
face was swollen and that she was very ill 
and almost unconscious, This is the 
evidence of Rev F. E. Livingwood (D. W., ` 
No. 2), the pastor of the Obristian Mission 
to which Musammat Sarabai and her 
husband belong and who had known her 
for a considerable time. He is corroborat- 
ed by Alfred Aleppa (D. W. No. 3) an 
Indian Pastor of the same Ohurch. It is 
; that criminals 
time make fatal and stupid Haste Tead: 
ing to their conviction, but, however much . 
Musammat Sarabhai might :be considered as 
a novice In Crime, as the learned Additional 
Sessions Judge puts it, we cannot: believe | 
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that, having had full opportunity while her 
husband was being prepared for removal to 
Damoh to remove traces of her crime, she 
should have been so incredibly stupid as to 
leave standing the unfinished contents of 
the tumbler oftea by means of which she 
had poisoned him. She locked her house 
before departure and apparently left every- 
thing standing asit was, It would be the 
most primitive instinct of a poisoner to 
throw away the tea in the mug, 
particularly so when, supposing that 
she were guilty, ehe must have known 
that the teain the mug alone would furaish 
evidence against her and that the tea in 
the bagona would be evidence in favour of 
her innocence. No suspicion attached to 
her at the time and her movements in the 
closing of her house before going to Damoh 
were entirely unhampered, Although the 
circumstantial evidence against her is strong 
in that the dhatura must have been placed 
in the tumbler either by her husband or 
herself, her conduct subsequent to her 
husband’s illness is entirely compatible with 
Bee anapa and not compatible with her 
uilt. 
: Turning to the evidence of Musam- 
mat Mirabai (P. W. No. 1) this witness 
states that she was visiting Sarabai at the 
time when the deceased returned to take 
his tea. She apparently was in the back 
verandah to which access could be obtained 
without going to the front of the house. 
The discrepancies to which she has referr- 
ed between her statement in the Sessions 
Oourt and that before the Oommitting 
Magistrate are suchas may be ignored and 
are themselves not significant. She ap- 
parently was seated in the back room where 
the cocking place was when Sukhdayal 
arrived or 1n the verandah belonging to it. 
She said that Musammat Sarabai asked her 
to wait and said that she would return to 
her after giving her husband his tea. She 
did not actually see the tea being poured 
out into the tumbler as she was in the 
verandah and Musammat Sarabai had turned 
her back towards her; she saw the tumbler 
peing taken from the room although she 
did not actually see her giving to the 
deceased. If her story is to be accepted as 
true, it must be accepted that the tea was 
poured out by the wife into a tumbler and 
taken to the next room and given to the 
husband. The witness certainly did not 
see anything suspicious being put into the 
tumbler, She did not wait es she 
was asked to do but left while 
Musammat Barabai and her husband were 
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still talking in the front part of the house. - 
She came again later on the news of the | 
deceased’s illness. On that occasion she 
again came tothe back verandah and states 

that the small child, James, then asked’ for . 
tea but the mother did not give .him tea 
but only milk and sugar instead. This . 
must have been in the back room since - 


the deceased at the’ time according to ‘the ~ 
other witnesses whose testimony on this’: 


point is not disputed was lying on acot in- 
the front room. The obvious inference 
which, it is suid should be drawn from the. 
refusal by the mother to give her child 

is that the tea in the bagona was poisoned. 


The inference loses all its force . from the `” 


report of the Ohe vical Kxaminer that this 
tea wes not poisoned and] indeed casts 
considerable doubt on the truth of the 
statement that the child asked for tea and 
was refused it. This witness definitely 
contradicts herself when she states that she 
did not enter any of the rooms of the house’ 
but remained all along in the verandah and 
that she saw Sukhdayal by peeping through 
the door and that Sukhdayal was lying on 
the cot. Reference to the plan of the house 
shows that it is an absolute impossibility 
forany one standing in the back verandah 
to see & person lying on the cot in the front 
room where the cot was placed. The plan 
is Ex. P. 2 and the door in the back 
verandah is at O and the door between the 
two rooms is at B. Now standing in the 
verandah if the door were open one would 
only be able to see an infinitisimal part of 
the front room. The door at O isto the 
south, the door at B is to the north and the 
cot in the front room was on the south side 
ofit. A view of Sukhdayal who was lying 
on the cot was possible only by going to 
the dcor communicating between the two 
rooms and looking through it; but the 
Witness states that she did not enter the 
Tooms at all. Another point of significance 
on which this witness might well have been 
questioned is why she did not make a 
fuller statement of the events in the course 
of the Police investigation, A reference to 
the case diary shows that her account there 
isa mesgre one and would indicate that she 
did not go tothe house until the alarm as 
to Sukhdayal’s illness was raised. Any 
conversation she might easily have over- 
heard from her adjoining quarter. We 
are not satisfied that Musammat Mirabai 
was present before Sukhdayal was taken ill 
at sll and we are thus left with no evidence 
whatsoever as to the circumstances in which 
the deceased took his tea that morning, 
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telling the truth when she says that she was 


` 80 ill-as to. be incapable of preparing tea 


that morning;. ailing she certainly was 
bat a woman who was capable of accom- 
panying- ‘her husband to Damoh was 
certainly capable of preparing his tea earlier 
in.the day. “Her denial appears to us to be 


‘not incompatible with fright and hope to 


exculpate herself from suspicion by denying 
“ everything which might connect her with 


_evidence afforded, 


her husband’s death. 


-After anxious consideration of the 


.case we are of opinion that it would not be 


safe to convict Musammat Barabai on the 
‘Lhe evidence undoubt- 


` edly sousessuspicion against his wife who 


a 


was suspected by his fellow policemen to 
be unfaithful to him, but the evidence is 
insufficient to copnect her definitely with 
his deathand in particular we doubt the 
probity of the evidence of Musammat 
Mirabai who isthe principal witness against 
her, The appeal succeeds and the convic- 
tion is set aside and we direct that Musam- 
mat Sarabai be set at liberty forthwith. 
n/a, Appeal accepted. 

' MADRAS HIGH COURT. 
Civil Revision Petition No, 109 of 1931, 
April 8, 1931. 

SUNDARAM UHETTY, J. 
T.S. SITARAMA AYYAR— PETITIONER 


j versus 
G. RAMANUJA MUDALIAR— 
RESPONDENT, 

Court Fees Act (VII of 1870), Sch. I, Art. I— 
Suit on promissory note—Claim for set off on 
ground of damages for breach of covenant—Court-fee 
payable—‘Setoff’, whether includes equitable set off. 

ln a suiton a promissory note the defendant 
claimed, in his written statement, a specified sum 
of money by way of damages setting out the parti- 
culars of the claim made by him as arising 
from the sale which led to the execution of the pro- 
missory .note, and by, reason of the breach of 
covenant alleged to have been committed by plaintiff: 

Held, that for purposes of court-fee, the claim by 
way of set offcame under Art, ],Sch.-I, Oourt Fees Act, 

The set off mentioned Art. 1, Sch. Ijis not cons 
fined only to legal set off coming under O. VILL, 
r.6, Oivil Procedure Code but includes an equitable 
set-off also. Chhakhan Lal v. Kanhaiya Lal (2), 
followed. 

Mr, V. Balasundaram Ayyar, 
Petitioner. 

‘Mr. A. V. Viswanatha Sastri, 
Respondent. 

Judgment.—The question involved in 
this persion 18 whether the defendant- 
petitioner has to pay the court-fee under 
Art. 1, Sch. 1, Oourt Fees Act, on the amount 
of Rs. 2,000, which he has claimed as against 


for the 


for the 


BITARAMA AYYAR V., PAMANUJA MUDALIAB. 
- It is true that Musammat Barabai cannot be 
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the plaintif in his written statement by 
way of damages in a suit brought by the 
plaintif on a promissory note. The learned 
District Munsif has disposed of this quest- 
ion which is not after all free from difficulty 
in a single sentence, namely. 

“I think the defendant must pay the court-fee due 
on the set off claimed by him as damages against the 
plaintiff.” 

It is amazing that he has not chosen to 
give his reasons for the conclusion arrived 
at by him. It is therefore difficult to know 
what reasons were operating on the mind of 
the learned District Munsif when he passed 
this order that the court-fee must be paid. 
This sort of deciding a contested petition 
should, to say the least, be deprecated. 
However, [ had the advantage of the argu: 
ments of the learned Oounsel on both sides 
on this question. Order VIII, r. 6,Oivil Proce- 
dure Oode, deals with set-off claimed by a 
defendant in his written statement, The 
amount so claimed should be an ascertained 
sum of money legally recoverable by him 
from the plaintiff. The question now is 
whether the claim of the present defendant 
made in bis written statement is for any 
ascertained sum of money legally recdver- 
able by him from the plaintiff within the 
meaning of r. 6, O. VIII. No doubt, judicial 
decisions have recognized subtle distinctions 
between what is called a legal set-off and an 
equitable set-off. Itis argued on behalf of 
the petitioner, what is contemplated by 
r. 6, O. VIII, Oivil Procedure Code is only a 
legal set-off. Olaims by way of equitable ` 
set-off are said to be outside the scope of 
this rule. One test applied for distinguish- ' 
ing the two sorts of set off is whether the 
claim is for an ascertained sum of money or 
only for unliquidated damagee. It will be 
going too far tocontend that the moment 
the claim for a certain amount is stated to : 
be by way of damages, it must be treated as 
a claim for an unliquidated sum and there- 
fore it comes under equitable set-off only. 
The observations in the decision in Nara- 
simha Raov. Zamindar of Tiruvarur (1) go - 
to show that the claim of the present defend- 
ant in his written statement would not 
strictly come under equitable set-off. In 
that case, the defendant asked for ascertain- 
ment of theamount due to him from the 
plaintiff on account of dealings between 
them and for the passing of a decree in his 
favour for any sum found to be due to him | 
on such ascertainment, in excess of what is 
found due to the plaintiff. 

0 53 Ind. Qas. 234; A.I. R, 1920 Mad. 819; 42 
M. 853; 37 M, L. J. 193; 10 L. W. 183; (1919) M. W 
N, 628; 26 M, Le T, 276, ih E NK 
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In that case the defendant did: not even 
fix a certain amount as due to him. from the 
plaintiff. Strictly speaking, such a case 
would be one of equitable set off. In -the 
present case, the defendant sets out the 
particulars of the claim made hy him as one 
arising from the transaction of sale which 
led to the execution of the promissory note 
in favour of the plaintiff. By reason of the 
breach of the covenants alleged to have been 
committed by the plaintiff, it is stated that 
the defendant sustained damages to the 
extent of Rs. 2,000, which he claimed to set- 
off against the amount claimed by the 
plaintiff. In the first place the defendant 
himself claimed a specific amount alleged 
to be due to him on account of damages and 
as such it cannot be said that his claim is 
only for unliquidated damages, Even 
stretching the point in favour of the defend- 
ant and holding that his claim in the 
present case is not one strictly within the 
purview of O. VIII, r. 5, Civil Procedure 
Code, I am doubtful whether he can escape 
the liability of paying the court-fea cn the 
sum of Rs. 2,000, fixed in his written state. 
ment as due from the plaintiff. Ia Art.], 
Sch I, Gourt-Fees Act, it is stated that a 
written statement pleading a set offor a 
counter claim is liable to stamp duty as in 
the case of a plaint. 

There is nothing to show that the ast~off 
mentioned in this article is confined only 
to, legal set-off coming under O. VIII, r. 6, 
Civil Procedure Code. Prima facie the 
expression “set-off” used in this article may 
well nigh include an equitable set-off also. 
As observed in the decision of the Allahabad 
High Oourt in Chhakkan Lal v. Kanhaiya 
Lal (2), at page 22U* the rulings of the 
High Courts before the date of the 
amendment of Art, 1, Bch. I, Oourt Fees Act, 
may no longer be applicablein the matter 
of determining whethera written statement 
pleading a set-off is liable to stamp duty or 
not, It is only when the aforesaid article of 


the Court Fees Act was amended at the time 


of the enactment of the present Oivil 
Procedure Code thats written statement 
pleading a set-off or a counter-claim was 
placed on a par with the plaint in the matter 
of payment of court fee. Iam therefore of 
opinion, taking into consideration the nature 
of the claim by way of set-off made in the 
written statement in the present case, that 
- it certainly comes under Art. 1, Sch, I, 
Court Fees Act, and,the order of the District 

if 69 Ind. Oas. 921; A. I. R. 1923 All. 118; 45 A. 
218; 20 A. L, J. 100959 A. L. R. 146.1 

*Page of 45 A,—[Hd], ; oe. aes 
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Munsif directing the payment of the 
necessary court-fee has to be upheld. This 
revision petition is thërefore dismissed, but 
in the circumstances without: costs. One 
month's time is allowed from this date to the 
defendant forthe payment of the court-fee 
in the lower Court, 


N.E/ A. Order accordingly. 


LAHORE HIGH COURT. 
Letters Patent Appeal No, 288 of 1926. 
April 15, 1931, 

Sgap LiL, O J., AND BROADWAY, J. ` 
MAM OHAND AND OTHER3— PLAINTIFFS — 
APPELLANTS e 5 
versus 4 
RUPA AND OTRERS— DRFENDANTS— 
RESPONDENTS 
Occupancy rights—Mutation in favour of third 
party alleged tobe adopted son—Landlord attesting 
mutation—Subsequent suit by successors of landlords— 
Attestation by landlord, if binding on landlord or 
successors—Fresh occupancy tenancy, if created— 
Admission—Evidence Act (I of 1872), s. 18. 


On the death of an occupancy tenant, leaving him | 


surviving a widow, mutation was made in favour 
of A, hisdaughter’s son on the allegation of: the 
widow that her husband had adopted A and had 
agreed to get mutation effected in his name. L,a 
lambardar who was present at the time, attested 
the mutation. Aftér the death of the widow, L's 
descendants sued for ‘possession of half the oc- 
cupancy. rights as landlords as regards their share, 
as the landlord of the other half had obtained a 
similar decree. It washeld therein that A's adop- 
tion had not been established. 

Held, that although L was present at ‘the muta- 
tion proceedings, the mere fact that he was recorded 
as having attested the mutation could not be regarded 
as his having created a fresh occupancy tenancy in 
A’s favour and that evenif L’s having attested 
could be regarded as an admission by him of the 
adoption, the admission being based on an erroneous 
state of affairs, would not be binding on or his 
descendants. 

Letters Patent Appsal against the deci- 
sion of Mr, Dalip Singh, J., dated the Ist 


November, 1926. 


Mr. R. C. Soni, for the Appellants. 

Mr. Qabul Chand, for the Respondents. 

Broadway, J.—One Hanwanta was 
the occupancy tenant of certeia land in Sirsa 
Taheil of the Hissar District. He died on 
Sth November 1901 leaving him surviving 
a widow Musammat Rami who was en- 
titled tothe whole of the land during her. 
lifetime. On 31st November 1901 mutation 
of the land was made in favour of one Rupa, 
Hanwsnte’s daughters son. Musammat 
Rami was present at the mutation and 
stated that her husband had adopted Rupa 
as his son and agreed that mutation should 
bé entered in his namo, One Kura, lame’ 
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bardar, was present at thetimeoi muta- 
tion and although his statement was not 
‘recorded he is said to have attested the 
mutation. Musammat Rami died oa 3rd 
February 1912 and on 14th August 1y20 
the descendants of one Naundhe instituted 
a suit claiming to be entitled to possession 
of the entire holding as landlords. They 
impleaded Mam Ohand ete., the descendauts 
of Kura, as defendants along with Rupa. 
Mam Ohand etc., were pro forma defend- 
ants and Rupa alone contested the suit 
setting up his adoption by Hanwanta. It 
was held in the case that the adoption had 
not been proved and that the occupancy 
tenancy had come to an end. The plaintiffs 
were given-a decree for possession of half 
the land only, which was their share. 

While this case was pending, on 3ist 
August 1923, Mam Chand ete., the descend- 

ants of Kura, instituted a suit for posses- 
sion ofthe remaining half which they 
claimed to be entitled to as the descendants 
of Kura who was one of the landlorde. 
Their suit was dismissed by the trial Oourt 
but decreed on appeal by the District 
Judge, An appeal to this court by Rupa 
proved successful and thereupon Mam Ohand 
etc. preferred this appeal under cl. 10, 
Letters Patent, 

The learned Judge in Chambers who dis- 
misesd this suit came to the conclusion 
that the consentof Kura to the mutation 
in favour of Rupa may be presumed to be 
the consent of Kura toa fresh occupancy 
tenancy being created in favour of Rupa, 
and farther that Musammat Rami could be 
held to have alienated the property in 
favour of Rupa, an alienation voidable at 
the instance of the landlords, but, as one 
of the landlords had consented to the 
alienation, gua his share of the occupancy 
tenancy, the transaction could not be 
avoided, It has basen urged by Mr. Soni 
for the appellant that altnough Kura was 
present atthe mutation proceedings the 
mere fact thathe is recorded as having 
‘attested’ the mutstion cannot be regarded 
as his having created a fresh occupancy 
tenancy. In my judgment this conteution 
is sound and an examination of tae muta- 
tion records shows that no fresh occupancy 
tenancy in favour of Rupa was created 
by Kuraor anyone else. 

It was further contended that the muta- 
„tion record did not show that Kura had 
„assented to anything which altered . the 

“position of Rupa; Musammat Rami alleged 
‘that the adoption had taken place. Other 
persons present alléged the same thing. 
142—981 & 92 
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Even if Kura's attestation of the mutation 
could be régarded as an admission by him 
of the adoption, it is clear thatsuch an 
admission being based on an erroneous 
state of affairs would not be binding on 
him or on his successors, Musammat Rami 
was entitled to retain possession of the 
holding duriag her lifetime, Ifthe muta- 
tion proceedings can be regarded as ad 
alienation by her of her rights in thè 
land to Rupa, it is obvious that she could 
only alienate her own interest whith was 
merely one for her life, and Kura’s attesta. 
tion of the mutation can only be regarded as 
an acquiescence on his part io the trans: 
fer of Musammat Rami's life-interest to Rupa. 
On the death of Musammat Rami,; which 
occurred on 3rd Februrry 1912, thé” occu- 
pancy tenancy came to an end and the land- 
lords were entitled to resume the land. I 
would, therefore, accept this appeal and grant 
the plaintiffs a decree for possassion of the 
suit land with costs throughout. 
Shadi Lal, ©. J.—I concur. 
NJA. Appeal accepted, 


MADRAS HIGH COURT. 
Second Vivil Appeal No. 286 of 1928. 
February 5, 1931. 

CURGENVEN AND OornteH,.JJ. 
KRISHNASWAMISASTRIGAL— 
APPELLANT 
versus 
AVAYAMBAL AMMAL AND ANOTHBS 
— RESPONDENTS. 

Hindu Law—Will—Bequest of property subject to 
charges—Trust, if created—Construction of will— 
Considerations—Joint donees wnder will, whether 
tenants-in-common or joint  tenants—Incidents of 
possession same irrespective of nature - of tenancy— 
Onus of proof of intention to wawe separate 
rights. , 

Where a will executed bya Hindu governed by 
the Mitakshara Law provided that the  testator's 
sister shall enjoy the immovable property and shall 
spend fromthe income thereof paddy and money 
towards the upkeep of certain ceremonies and 
charities and give to the wife ofthe testator a cer- 
tain amount by way of maintenance, and also pro- 
vided, “In this manner my sister Parvati and her 
male heirs and their descendants from generation 
to generation shall defray the aforesaid expenses and 
take the balance of the income for themselves”: 

Held, that tho testator’s intention was to place 
these two charges upon the same footing, and that 


-the property was bequeathed to the sister subject to 


the charges specified. ip. 723, col. 1.] : 

In determining whether the will of a Hindu gives 
the testator’s estate to an idol subject toa charge 
in favour of heirs or makes the gift to theidol a 
charge upon the estate, there is no fixed rule de- 
terms in the 
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of the will asa whole. Har -Narayan v. Surja 
Kunwari (5), followed. [p. 722, col. 2.] . 

Except in the case where the donees in- the ab- 
sence of any testamentary disposition, would have 
taken the property as ancestral property, they would 
take as tenants-in-commcn, unlessa contrary inten- 
tion was shown by the testator. |p. 723, col.1.] 

Where the incidents of possession of property are 
the same whether the tenancy is joint or in common, 
the burden of proof to establish a clear intention 
to waive the separate rights tothe property is upon 
the party who asserts it, Rajani Kanta v. Bashiram 


‘(8)and Mayandi Servaiv. Santhanam Servai (9), 
referred to. [p. 723, col, 2.] 


Second Oivil Appeal against a decree of 
the Sub-Judge, Tiruvarur, in O, S. No. 41 of 
1925. . 

Mr, K. Narasimha Ayyangar, for the Ap- 
pellant. . 

Mr. T-L. Venkatarama Ayyar, for the 
Respondents. 


Curgenven, J.—The decision of this 
case is dependent upon the constrtction to 
be placed upon a will, Ex. A, executed by 
one Venkatarama Ayyarin 1902 bequeath- 
ing certain properties to his sister Parvati, 
who diedin February 1923. Parvati was 
the mother of defendant No 1 and of 
Sitarama Sastri, who diedin March 1924 
and whose widow is the plaintiff. Together 
the two brothers formed 8 co-parcenary. 
Defendant No, 1 resists the plaintiff's claim 
to partition of the properties devised by the 
will, firstly, on the ground that it created a 
trust; and secondly, if that contention does 
not succeed, upon aclaim of survivorship, 
it being argued that the brothers took the 
property as joint tenants and not as tenante. 
in-common. The learned Subordinate Judge 
of Tiruvarur has held in favour of the 
plaintiff upon both points and defendant 
No. 1 appeals, 

Wethink the lower Court is correct in 
holding that the provisions of the will did 
not constitute a trust, and that Parvati took 
the devised property subject to charges in 
favour of certain charities and of an 
allowancefor maintenance. Our attention 
has been drawn to two cases decided by the 
Privy Council, Sonatun Bysack v. Juggut- 
soondaree Dossee (1) and Ashutosh Dutt v. 
Doorga Churn (2), in which it was held to 
be sufficient to rebut the construction of a 
trust that the instrument in question con- 
‘tained a bequest of surplus property for 
the use and benefit of private persons. In 
the latter of these two cases a Hindu lady 
left certain lands to her sons by will to 


(1) 8M.I. A. 66; 2 Suth. 37; 1 Sar. 721, 

(2) 5 O. 438; 6 I. A. 182; 4 Sar. 58; 50., L. R. 
: 296; 3 Suther 694; 3Ind, Jur, 571; 3 Shome L. R. 
32 (P, 0). : 


KRISHNASWAMI V, AVAYAMBAL AMMAL, 


142 f. 6. 


support the daily worship of an idol and tô 
defray the expenses of certain othet 
religious ceremcnies, with a provision tha 
in the event of there beinga surplus after 
these uses had been satisfied out of the 
revenue of the said lands, such surplus 
should be applied to the support of the 
family. Their Lordships held that the 
property was therefore not wholly debutier 
and that appears to have been the ground 
upon which they rejected the contention 
that it was trust property. We cite these 
cases to make it clear that the principles of 
construction to be applied in the case ofa 
will or a gift deed executed by a Hindu are 
quite different from those which are 
appropriate in the case ofa wakf, some 
attempt having been made before us to 
apply such case as Ramanathan Chettiar v. 
Levvai Marakkayar (3), which expressly 
applies the Muhammadan Law relating to 
trusts of that character. An instance of a trust 
created by aHindu deed of endowment is 
furnished by Jadu Nath Singh v. Thakur 
Sita Ramji (4), which will be found referred 
to and distinguished by the Privy Council 
in Har Narayan v, Surja Kunwari (5). In 
the lest mentioned case it was observed 
thatin determining whether the will of 
a Hindu gives the testator’s estate to an 
idol subject to a chargein favour of heirs 
or makes the gift to the idol a charge 
upon the estate, there is no fixed rule 
depending upon the use of particular 
terms in the will: the question depends 
upon the construction of the will as a 
whole. 


Applying these principles to the will 
Ex, A we find that it provides at the begin- 
ning thatthe testator’s sister Parvati shall 
enjoy the immovable property and from 
its income shall expend annually certain 
quantities of paddy and of cash towards the 
upkeep of the specified ceremonies snd 
charities. Sheisalsoto give the testator’s 
wife Alamelu a certain quantity of paddy 
for maintenance. The learned Subordinate 
Judge estimates the yield of the property 
at not less than 350 kalams of paddy per 

(3) 39 Ind. Oas. 235; A.I. R. 1916 P.O. 86; 441. 
A. 21; 40 M. 116; 32 M. L. J.101; 15 A L. J. 139; 
5 L. W. 293; (1917) M. W. N. 180; 25 O. L. J. 224; 


21 M. L.T. 215; 210, W. N. 521; 1 P. L. W. 394; 19 
Bom, L. R, 401 (P. C.). 

(4) 42 Ind. Oas. 225; A.I. R. 1917 P. 0.177; 44 
I. A. 187; 200. O. 200; 39 A. 553; 21 0. W.N. 
953; 22 M. L, T, 52; 19 Bom. L. R. 687; (1917) M. 
W. N. 605; 26 O. L. J. 309; 4 O. L. J. 586 (P. O.). 

(5) 63 Ind. Oas. 34; A. I. R. 1921 P.O. 20; 48 I, 
a 0): 43 A, 291; 25 0O. W. N. 961; 14 L,W. 633 


1933 


annum. Of this the charities, "ete, would 
absorb 25, and the widow Alamela another 
75, leaving 180 kalams as balance at the 
disposal of the beneficiary. This calcula- 
tion omits a certain undefined quantity to 
be devoted annually to the feeding of 
Brahmins, but it is not probable that this 
would amount to avery substantial figure. 
Accordingly the amount to be devoted to 
religious and charitable purposes is only 
about one-half as great as the surplus avail- 
able from the property. It can scarcely be 
said therefore that the predominant purpose 
of the testator was to endow these chari- 
ties, even if, as has been argued for the ap- 
pellant, such a test would be appropriate. 
After making these dispositions the will 
continues:— f 

“In this manner my sister Parvati and her male 
heirs and their descendants from generation to 


generation shall defray the aforesaid expenses 
and take the balance of the income for themselves," 


and concludes by naming certain of the 
lands as security, firstly, for the conduct 
of the charities and, secondly, for the pay- 
ment of the maintenance to Alamelu. It 
seems therefore to have been the testator's 
intention to place these two charges upon 
the same footing, and this in itself affords 
a strong argument against the view that 
he was desirous of creating a trust. We 
agree with thelower Court in the view it 
has taken that the will bequeathed the 
property to Parvati subject to the charges 
specified. It seems clear further that on 
Parvati’s death the two brothers inherited 
the property as tenants-in-common and 
that that would be so whether the will gave 
Parvati an absolute estate or only a life- 
interest. The question of the nature of the 
estate taken in such cases has been very 
fully discussed by Kumaraswamy Sastri 
and Krishnan, JJ. in Janakiram Chetty v. 
Nagamony Mudaliar (6). The learned 
Judges except the case where the donees 
in the absence of any testamentary dis- 
position, would have taken the property 
as ancestral property, and hold that in all 
other cases they would take as tenants in- 
common, unless a contrary intention was 
shewn by thetestator. Krishnap,J, puts 
it in this way, that if the property was in 
terms given toa joint Hindu family the 
family willtake it with all the incidents 
of ancestral or joint family property but 
if the gift is not to a joint family but to 
members of it individually, they would 
take it inseveralty. Itis pointed out that 
even in a case where a life estate is inter- 

y 93 Ind, Oas. 662; A, I, R. 1926 Mad, 273; 49 M, 
98; 22 L, W, 801; 50 M, L, J, 413, 
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posed the property will be taken by the 
eventual donees as tenants-in-common and. 
not as joint tenants. The principles upon 
which:this case was decided may be com- 
pared with those which influenced the 
Full Bench in Karuppat Nachiar v. 
Sankaranarayanan Chetty (7), in deciding 
that the sons, although forming an undivid- 
ed Hindu family, take their mother’s 
stridhanam property as tenants-in-common 
without the benefit of survivorship. a 

It is then said that, granting this to be 
so, the suit property was blended with their 
joint family property by the two brothers. 
The authorities which have been cited be- 
fore us upon this question are of little 
assiatance, because they all deal with the 
blending of property exclusively owned by 
one member of aco-parcensry. In such 
ces’s where property which would ordinari- 
ly be enjoyed separately is thrown into the 
common stock, the intention becomes clear 
enough, But in the present instance, in 
spite of the technical difference of title, the 
incidents of possession of the property 
would be the same whether the tenancy is 
incommon orjoint. As has been held in 
Rajani Kanta v. Bashiram (8) and Mayandi 
Servai v. Santhanam Serat (9), the onus of 
establichiug a clear intention to waive the 
separate rights tothe property is upon the 
party who asserts it and it is clear that 
there is no sufficient evidence for such a 
conclusion inthe present case. Sitarama 
Sastri only survived his mother by one year 
and no accounts have been produced to 
show how the property was treated during 
that period. Defendant No. 1 asserts that 
the income from all their property was 
kept together, but even if that be true, such 
acourse is hardly incompatible with the 
nature ofthe ownership. We agree with 
the lesraed Subordinate Judge that the 
letters produced throw no light upon this 
question and in general that there are no 
grounds for holding that the property, 

squired in saveralty, was converted into 
joint property. 

We accordingly dismiss the appeal 
with costs. (Jross-objections were also 
dismissed). 

N. K/A. Order accordingly. 

(7) 27 M. 300. 

(8) 121 Ind. Oas. 409; A. I. R.1929 Oal. 636; 49 O. 
L. J. 532; Ind. Rul. (1930) Cal, 121, 
ya h Ind. Oas. 1031; A.I, R, 1925 Mad. 303; 20 L, 
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. LAHORE HIGH COURT. 
First Oivil Appeal No, 2634 ` 
of 1926, : 
June 7, 1132. 
BroapwaY AND OoLpsragaM, JJ, 
ABDUL RAHIM— Praintirr— 
APPELLANT 


versus 


FATEH ULLAH AND 01HRRA— 
: DEFEND 4NTS—REEPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata between co-deféndants—Conditions—Omis- 
sion to raise express issue and absence of active contest, 
effect of—Question of law—Question, whether docu- 
ment is award or partition—Evidence—Calling for 
records of another case—Procedure. 

The three conditions necessary to constitute a 
decision res judicata between co-defendants are, (1) 
there must bea conflict between the defendants con- 
cerned (2) it must be necessary to decide the conflict in 
order to give the defendants the relief claimed, and (3) 
the question must have been finally decided. The 
mere factthat no distinct issue was struck on the 
point isimmaterial. So also is the fact that there 
“was no active contest. Dakhyani Debee v. Dole- 
gobind Chowdhury (2), Maung Sein Done v.Ma Pan 
Nyun (3), Munni Bibi v. Tirlokt Nath (4), referred 
to. [p. 726, cols. 1 & 2.] 

The question whether a document was an award 
or a partition is nota mere question of law but has 
to be determined with reference to the evidence of 
the circumstances on which the document concerned 
came to be executed and the decision in such a matter 


may certainly operate as res judicata. Moti Sagar v.. 


Dhanna Mal (5), Dhanna Mal v. Moti Sagar (6), 
referred to. [ibid.] 

The mere request of a Counsel that a record should 
besent for does not by itself result in placing on 
evidence every document contained in that record, 
a v. Chunni Lal (7), referred to. [p, 727, 
col, 2. 


Firat Oivil Appeal from the decree of 
the Revenue Assistant, exercising the 
powers of a Subordinate Judge, First 
Olass, Lyallpur, dated the 6th July, 
1926. 


Messrs. J. N. Aggarwal and Mehr Chand 
Mahajan, for the Appellant, 


Lala Badri Das, R.B., and Mr, Igbal Singh, 
for the Respondents. 


Coldstream, J.—This judgment will 
dispose of the two appeals Nos, 2634 and 
2635 of 1926, the facts and the questions for 
decision in which are admittedly the same. 
The suits from which they arise related to 
areas of land in Chak No. 207 and Chak No. 
224 in the Ohenab Colony in the Lyallpur 
District. These lands were acquired in the 
time of Fateh Din (father of Fateh Ullah, 
Abdullah, Nur Ullah and Barkat Ullah) 
. ‘and*his- brother Jhandu, father of Abdul 
Rabim and Abdul Aziz, Arains, originally 


~ ABDUL RAHIM 4; PATEH ULAH. 


1481. 0); 
of Jullundur District. 


HAKIM ALI 
a 


| | 
Fateh Din Jhandu 


[de 
Abdul Rahim. Abdul Aziz 


| | | 
Barkat Abdullah. Fateh Nur Ullah. 
Ullah. 


Ullah. 


Fateh Ullah and Abdullah applied tothe 
Revenue Authorities in 1922 for partition of 
the lands, Their applications were oppos- 
ed by Abdul Rahim who asserted that the 
lands had been partitioned by an arbitrator 
on the 10th January, 1920 and that the sons 
of Fateh Din and Jhandu had taken pos- 
session of their allotted shares (some. aréas 
having been left joint) in accordance with 
the arbitrator’s award. 

The parties were referred to the Civil 
Court and on the lst September, 1925 
Abdul Rahim instituted two suits in res- 
pect of the land in the two Chaks which he 
claimed to be his by virtue of the arbitra- 
tion praying for a declaration against the 
sons of Fateh Din to the effect that the 
lands had been partitioned and that Fateh 
Uliah’s and Abdullah’s applications for 
partition were not competent. Abdul 
Rahim’s brother Abdul Aziz was impleaded 
aa a pro forma defendant, 

The suits were resisted by the sons of 
Fateh Din (the petitioners for partition and 
their two brothers) who, while admitting 
that the lands had been partitioned in 
1920 for temporary purposes, denied that 
there had been any final partition by vir- 
tue, ofan award. They also pleaded that 
thedocument put forward by the plaintiff 
asthe alleged award marked es Exhibit 
P. W. 8/A. B. was not admissible in 
evidence for want of registration. 

The suits were tried together by the 
Revenue Agsistant, Lyallpur, in exercise of 
his powers as aSubordinate Judge of the 
first class, proceedings being recorded for 
the most part in the suit relating to the 
land in Chak No, 207 (Appeal No. 2634 of 
1926) and the following issues were struck : 

1, Has the land in dispute been finally 
partitioned ? 

2. Is the registration of the deed of 
partition, attached tothe record of the case 
not compulsory ? | 

3.. If compulsory, what is its effect. 

-After hearing one. witness produced by 
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the plaintiffand befora the examination of 
the second (Attar Ohand Patwari) had bsan 
concluded the Subordinate Judge on the 
lst March, 1926 struck two more issues on 
& plea raised by the plaintiff that the ques- 
tion of the admissibility of the document 
recording the alleged award was res judi- 
cata, The issuesframed were: 

1. Hasit been decided in a civil court 
that the registration of the deed of partition 
is not compulsory ? 

2. What is its effect? 

The hearing was adjourned ‘for citing 
the law.’ Onthe 15th April, 1926, the pro- 
ceedings were again adjourned with the 
approval of Counsel on both sides pending 
the arrivat of the records of “all cases bet- 
weén the parties", which had been re- 
quisitioned from the High Oourt, as the 
presence of these records was necessary 
“for the decision of the case aud disposal of 
the additional issues and fcr the advance- 
ment of arguments.” Arguments were 
heard on the 22nd Jane and on the 6th 
Jaly, 1926, the Sabordinate Judge gave 
judgment against the plaintiff holding that 
the document in dispute was a deed of 
partition compulsorily registrable under s. 
17 ofthe Indian Registration Act and that 
other evidence in proof of its contents 
could not ba heard. 

Against this decisioa the plaintiff Abdul 
Rahim has preferred the two appeals before 
us through Mr Jagan Nath Aggarwal. 

Mr. Jagan Nath’s contentions are, firstly, 
that the document in question was deter- 
mined, rightly or wrongly, to be an award 
(and&therefore not compulaorily registrable 
under s. 17 of the Indian Registration Act) 
ins suit to which the appellant and the 
respondents were party (Nur Ullah v, 
Abdul Rahim ete) decided; by the Senior 
Subordinate Judge of Lyallpur on 21st 
May, 1923, and that this decision made the 
question res judicata; secondly, that if the 
question was still opea for adjudication the 
finding that the document was a disposi- 
tivedeed of partition is incorrect, for the 
document was merely a recital of a pre- 
viously completed arrangement by an 
arbitrator, and thirdly, that even if the 
document wes one compulsorily registrable 
the equitable doctrine of part performance 
ought to have been applied and the parti- 
tion given effect. - 

The dispute over the lands first appears 
to have ar.sea after the death of Jaoandu 
in 1900. An account of the previous 
litigation between the parties is given in 
the judgment by the Senior Subordinate 


ABDUL RAHIM V, FATEM ULLAH, 


725 


Judge of. Lyalipur dated the 2let May 
1923, mentioned above (at page 26 of the 
printed book.) The suit (No. 266) decided 
by that judgment was instituted by Nur 
Ullah (the fourth defendant inthe present 
suit) for possession of five squares of land 
in Chak No. 224 (partof the property now 
in suit) which he claimed to be his separate 
property by virtue of a bequest by one. 
Bathu. All the parties to the present suit 
were impleaded as defendants. The suit - 
was contended by AbdulyRahim and his.. 
brother only. They pleaded that Bathu.) 
was merely a benamidar for Fateh Din and 
Jhandu who had really acquired the land 
to which all the sons of Fatéh ‘Din: and 
Jhandu were entitled to succeed, and 
asserted that therehad been a compromise 
between the parties resulting in the five 
squares in dispute being included in & 
general partition of properties between the 
sons of Jbandu and the sons of Fateh Din. 
In proof of their case Abdul Rahim and 
Abdul Aziz relied upon the document now 
under consideration as evidence of the 
fact that a partition had followed the com- 
promise. Objection was taken by Nur 
Uilah to the use of this evidence on the 
ground thet the document was a partiticn 
deed snd was inadmissible under the pro- 
visions of 8. 91 of the Indian Evidence Act. 
The learrei Subordinate Judge overruled 
the objection holding that(1) in any care 
the document wes admissible to prove the 
fact cf partition. citing on this point 
Wazir Ali y. Mahbub Ali (1) and (2) that 
the document wasan award and therefore 
exempt from registration under cl. (vz) of 
sub-s (2) ofs. 17 of the Registration Act. 
The question is whether this decision is 
now binding on the defendant-respondents, 

For the respondents Mr. Badri Das con- 
tendsthat the decision of 1923 cannot 
operate as res judicata because in the 
previous suit there was no conflict between 
Abdul Rahim, the present appellant, and 
the contending respondents, the sons of 
Fateh Din. He also takes the point that 
the previous decision was not upon a 
matter directly and substantially in issue in 
the former suit. He contends lastly that 
the matter decided was one of pure law 
and therefore always open to re-decision. 

If these contentions prevail the decision 
of the trial Uourt mast, Mr. Badri Dag 
argusr, be upheld for the document is not 
sn award (and Mr Jagan Nath does not 
argue that it is) but clearly a dispositive _ 
= (1) 22 Ind. Oas. 412; 10 P, R. 1917; 134 P, È, R: 
101 P. W. R, 1914. i 
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document purporting to 
agreement to partition, 
The previous suit, as already noted, was 
instituted by Nur Ullah and contested by 
Abdul Rahim and Abdul Aziz, the sons 
of Jhandu, Nur Ullsh’s brothers being 
joined as defendants proforma. The judg- 
ment in the suit itself emphasized the fact 
that the sons of Fateh Din had “a 
“common interest against the sons of 
Jhandu", while Barkat Ullah had actually 
. been acting for Nur Ullehas bis best friend. 
On one side it was contended that there 
had been a compromise settling the title 
in the five squares then in euit; on the 
other this. was denied, and it is manifest 
that in’ this conflict Nur Ullah’s brothers 
admitted Nur Ulla’s exclusive title in the 
suit property—a position wholly inconsistent 
with the claim set up by Jhandu’s sons. It 
seems to me impossible to hold in the 
circumstances that there was no conflict 
between the sons of Jhandu and their co- 
defendants, Nur Ullsh’s brothers, on the 
question whether there had been a valid 
compromise. For the decision of this 
question it became necessary to adjudicate 
on the plea that there had been a partition 
in furtherance of the compromise, This 
adjudication could not be effected without 
determining whether the document con- 
cerned was admissible in evidence, a 
question necessary for the decision of the 
suit and therefore a matter directly and 
substantially in issue between the parties. 
The mere fact that no distinct igsue on the 
point was struck for trial is immaterial [see 
Dakhyani Debee v. Dolegobind Chowdhry 
(2)) as is the fact thatthere was no active 
contest between the co-defendants [see 
MaungSain Done v. Ma Pan Nyun (3) 
137 Ind. Oas. 328], The circumstances in 
the present case thus appear to me to fulfil 
the three conditions laid down as requisite 
for the application of the rule of res judicata 
between co-defendants by their Lordships 
ofthe Privy Oouncil in Munni Bibi v, 
Tirloki Nath (4) namely, that (1) there 
must be aconflict between the defendants 
concerned, (2) that it must be necessary to 


decide the conflict in order to give the 

0 21 0, 430. 

3) 137 Ind. Cas. 328; Ind. Rul. (1932) P. 6.184; A. 
I. R. 1932 P, O. 161; 360. W. N. 726; 55 O. L. J. 403; 
10 R. 322; 34 Bom. L. R, 1040; 63 M. L. J. 64; 9 O. 
W. N. 617; (1932) A.L. J. 735; 33 P.L., R. 516; 36 L. 
W. 1; 59 I. A. 247 (P.O) 

(4) 132 Ind. Oas. 598; 53 A. 103; A.I. R. 1931 P.C. 
114; (1931) A. L. J. 453; 35 O. W. N, 661; 53 C. L.J. 
552; 33 Bom. L. R. 979; Ind. Rul. (1931) P. O. 182; 
(1931) M. W. N. 742; 61 M, L. J. 196; 34 L, W. 459; 58 
1. A.158 (P. 0.) 
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defendants the relief claimed (had the 
plaintiff sueceeded the sons of Jhandu could 
have appealed on the ground that their 
evidence had been improperly excluded) 
and (3) that the question must have been 
finally decided. 

In pressing his argument that the 
matter decided in the previous suit (1) was 
a question of law alone, (2) the decision of 
which must always be open to re-decision in 
asubsequent suit. Mr. Badri Das has 
referred us to Mott Sagar v. Dhanna Mal, 
72 Ind. Oas. 177(5) ajudgment of this Court 
which came before the Privy Council in 
further appeal. The judgment of their 
Lordships of the Privy Oouncil is publish- 
ed in Dhanna Mal v. Moti Sagar 46). 

In that case it was decided that a docu- 
ment purporting to be a lease could not be 
regarded as something other than a lease 
simply because it was a unilateral docu- 
ment. It was also held that the question 
whether, on the facts proved, the defendants 
in the case were mere tenants at will (as 
contended by the plaintiff) or were entitled 
to a permanent inheritable right subject to 
payment of a fixed rent, was one of law, a 
previous decision of which did not operate 
as res judicata, and was also open to review 
by the High Court on second appeal 

Isee nothing in these judgments compel- 
ling us to hold that in this case the aues- 
tion whether the document iu dispute is an 
award or not is again open to redecision. 

The judgments show that the lease put 
forward in that case was admittedly one 
which created atenancyand the matter in 
issue was merely the question whether a 
lease drawn up as a unilateral document 
was or was not a document compulsorily 
registrable under the Registration Act. 
No question of res judicata arose in con- 
nection with this point, In the case now 
before us the matter in issue (the question 
whether the document was an award or not) 
was clearly not one of law alone but had 
to be determined with reference to the 
evidence of the circumstances on which the 
document concerned came to be executed. 
The decision in such a matter may 
certainly operate as res judicata For this 
there is ample authority to which Ido not 
think it necessary to refer. 

The Privy Council in the course of their 
judgment certainly found thatin the par- 
ticular case before them, the question 

(5) 72 Ind, Oas. 177; A, I. R. 1922 Lah. 329; 29 P. 
W. R 1922. 

(6) 101 Ind. Oas. 355; 8 L. 573; 52 M. L. J. 663; A. I. 


R. 1927 P. 0.102; 29 Bom, L. R. 870; 31 0. W. N. 677; 
(1927) M. W. N. 481 (P. 0.) 
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whether a tenency was permanent or 
precarious was not itself a question of fact 
which could bs agitated in second appeal 
but their decision that the question was not 
a res judicata by means of a previous 
decision of the District Judge was not, it 
seems, based on this finding but on the 
ground stated at psge 580* of the Indian Law 
Reports, namely, that the District Judge 
must be taken to have withdrawn his 
previous decision. As pointed out by 
Broadway, J.. in the judgment of this Court, 
the District Judge had not in the previous 
litigation come to any definite decision on 
the point. Indeed, the nature of the 
tenancy had never been adjudicated upon : 
Vide 72 Ind, Oae. 177, 

„I am, therefore, of opinion that the de- 
cision of the Senior Subordinate Judge, 
Lyallpur, in Suit No. 266 that the docu- 
ment; Ex. P. W. 8-A. B, is in fact an 
award and therefore admissible in evidence 
although unregistered is binding on 
Nur Ullah's brothers and was not open to 
revision in the case before us. 

On this conclusion the appeasl must 
succeed and itis not necessary to discuss at 
length the other contentions urged by 
appellant's Uounsel. I think it proper, 
however, to record that I fail to see why in 
a case like this the equitable doctrine of 
part performance could be applied even if 
it was open to us to apply it in face of the 
statutory provisions of the Indian Law of 
Evidence. The admitted fact that the 
parties are individually in possession of 
separate and approximately equal areas of 
the suit property is not incompatible with 
the defendants’ plea that no final partition 
has taken place and by itself does not- show 
that an award hasbeen acted upon. It is 
conceded by Mr. Jagan Nath that there 
is no evidence showing that in the land 
revenue records the parties are shown as 
exclusive owners of the areas in their pos- 
session, 

My decision that the document Ex. P. W, 
8-A. B. must be held to have been 
decided, as between parties to be an award 
and therefore exempt compulsory registra- 
tion must not, of course, be understood to 
go any further thanis expressed by these 
words. The question whether there was 
a final partition giving effect to a compro- 
mise and determining the parties’ title in 
the areas taken into possession still remains 
to be decided, The learned Sabordinate 
Judge who decided Suit No. 266 did not 
express any clear decision upon it. 

*Pago of 8 Lah,—(Hd.] = 
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I wish to add here that if it had still been 
open to us in spite of the previous decision, 
to come to a finding on the question whe- 
ther the document under consideration is 
oris notan award, we could not have 
decided it until the parties had been given 
an opportunity to produceall their evidence 
relating to the circumstances in which the 
document was drawn up and signed by 
the parties. The plaintiff had summoned 
two more witnesses. We do not “know 
what evidence they would have given. As 
already stated, the learned Subordinate, — 
Judge abruptly closed the evidence and. 
proceeded to decide the suit before the 
plaintiff's evidence was complete.. ° His’ 
decision on the point of res judicata certain- 
ly made it necessary for him to proceed to 
decide what was the nature of the docu- 
ment concerned but to do this it was surely 
necessary for him to hear all the evidence 
relevant to the question. 

The result is that the appeals are accept- 
ed and the cases remanded to the lower 
Oourt for redecision in view of this court’s 
ruling that the document Hx. P. W. 8-A, 
is admissible in evidence, The Subor- 
dinate Judge will hear and consider such 
further evidence as the parties were entitl- 
ed to produce. I note that the lower 
Court appears to have disregarded the 
rules regarding the production and proof 
of documents having apparently admitted 
to the record a mass of documents which 
bavenot been formally proved or even 
stated to be relied upon by the parties. 

It is reasonable to suppose that some of 
these documents would have been poved by 
the Patwari, P. W. No. 2, had his evidence 
not been summarily cut short. Both parties 
wished the court to refer to the previous 
records to which the order of 15th April, 
1926, relates, but the mere request of a 
Counsel that a record should be sent for 
does not by itself result in placing on 
evidence every document contained ‘in that 
record. The attention of the lower Oourt 
is drawn to Maya Dhari v. Chunni Lal (7), 
which describes the procedure to be 
followed. 

The costs of these appeals will be paid 
by the respondents. | 

Broadway, J.—I agree. 

A. Appeals accepted; 

Case remanded, 

(7) 131 Ind. Gas. 374; 31 P. L. R. 926; A. I. R. 1931 
Lah, 119; 12 Lah, L. J. 290; Ind. Rul. (1931) Lah. 
470. 
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RANGOON HIGH COURT. 
Criminal Revision No. 414-A of 1931. 
August 5, 193]. 

Baautry, J. 
EMPEHROR—PeosgovuTor 
Versus 
NGA PO MIN—Acovsrp. 

Criminal Procedure Code (Act V of 1898), ss. 383, 
897—Antedating of sentence—Whether warranted by 
the Code~Penal Code (Act XLV of 1860), 8. 297— 
Conditionally released prisoner—Court to decide if 
such prisoner hasviolated conditions on which re- 
mission was granted. 

- There is no provision in the Oriminal Procedure 
Code for the antedating of a sentence of imprison- 
ment and such antedating if adopted is against the 
pt -of as, 383 and 397 of the Oriminal Procedure 
‘Code, ` 3 

Unders. 227, Penal Code, itis for the court to 
decide whether a conditionally released prisoner has 
violated the conditions on which remission was 
granted tohim. Until hehas been found guilty 
under s. 227, Penal Code, itis not for the jail 
authorities to say that he has committed an offence, 


Oriminal Revision against an order of the 
First Additional Special Power Magistrate, 
ae KS, in Oriminal Regular Trial No. 12 
of 1931, 


Judgment,—The respondent was sen- 
tenced to three years’ rigorous imprisonment 
on 18th December, 1929, which sentence was 
reduced to 18 months’ rigorous imprison- 
ment on appeal. On Ist August, 1930, he 
was given a remiesion on conditions under 
8 4U1, Oriminal Procedure Code, and ac- 
cepted work in the Public Works Dapart- 
ment, the unexpired portion of his sentence 
then being 10 months and 17 daya, Ha 
subsequently absconded from the P. W. 
D. camp cn Ist November, 1930. He was 
subsequently arrested and re admitted into 
the Thayetmyo Jail on 27th J anuary, 1931. 
Proceedings against him were instituted on 
23rd February, 1931, and on 8th April, 
1931, he wasssentenced under e. 227, Indisn 
Penal Code, read withs 2, Burma Act (HI 
of 1928), to be imprisoned for 10 months 
and 17 days, the amount of bis origiaal 
sentence which he had not served together 
with thres months additional rigorous im- 
prisooment. The warrant says that the 
sentence is to run from 27th J anuary, 
1931, the daie he was re-admitted into the 
Thayetmyo Jai). The reason why the sen- 
tence was ordered to run from this ‘date, 
the Magistrate cays, is General Letter 
No. 37 of 1930 cf hia court. This letter, 
which is dated 17th October, 1930, Baya: 

“In the case ofa prisoner, who has escaped from 
a ticket of leave camp and is subsequently sentenced to 
imprisonment under a. 227, Indian Penal Code,ands. 2, 
Burma Act (III of 1928), the sentence should be 
taken to run from the date on which the Prisoner wag 
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originally remanded to Jail on his re-capture. A 
note of this fact should be made on the warrant of 
imprisonment at the time of passing sentence.” 

In yiew of the definite terms of this 
letter, it is difficult to see how the Magis- 
trate could have passed any other order 
than the one which he has passed. Un- 
fortunately the General Letter, so far as I 
can discover, is entirely against the law as 
given in the Oriminal Procedure Oode. 
Ohapter XXVIII, Oriminal Procedure Code, 
deals with the execution of sentences. Sec- 
tion 383 says that an accused who is sen- 
tenced to imprisonment shall be forwarded 
to the Jail in which he is to be confined, 
and contains no words which warrant the 
antedating of the sentence. Section 397 
deals with the postponement of the com- 
mencement of the sentence of imprisonment 
but nowhere does the Oode provide for 
the antedating of a sentence of imprison- 
ment, and the antedating of a sentence of 
imprisonment seems to be contrary to the 
spirit of ss. 383 and 397. The General 
Letter, it would appear, waa issued at ithe 
instance of the Jail authorities who, when a 
conditionally released prisoner was return- 
ed to the Jail, treat him as a convict from 
the date of his admission into the Jail, and 
in the correspondence with this court it 
was pointed out that in view of the practice 
of the Jail authorities the prisoner was 
getting an extra sentence equal in extent 
to the period from ths date of his re-admis- 
sion ino the Jail until the passing of the 
sentence by the court. The legality of this 
practice of the Jail authorities seems to be 
very doubtful. The prisoner was given a 
remission of his sentence by the Local 
Government. The Jail authorities would 
seem to have taken upon themselves the 
power of determining whether or not he has 
broken the terms upon which he was ree 
leased. Section 227, Indian Penal Code, 
shows clearly that it is for the court to de- 
cide whether a conditionally released pri- 
soner has violated the conditions on which 
remission was granted to him. Until he 
has been found guilty under s. 227, Indian 
Penal Oode, itis not for the Jail authori- 
ties to say that he has committed an of- 
fence and the unfairness to the prisoner 
which they point out as due to the courte 
having made the sentence under s, 227, 
Indian Penal Oode, to run from the date 
of conviction and not from the date of re- 
admission to Jail is entirely due to their ` 
Own action. 


With regard to the present case, in order 
to make things fair for the respondent 
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whose case is under consideration, I alter 
the sentence to one of 10 months and 29 
days’ rigorous imprisonment; but I direct 
that sentence shall take effect from 8th 
April, 1231. . This will leave the date of his 
release unaltered, but will make the sentence 
and the date from which it takes effect in 
accordance with the law, 

N. fA. Sentence altered. 


LAHORE HIGH COURT. 
First Oivil Appeal No, 1907 of 1926. 
April 11, 1932. 

Tex Onanp AND Monaoz, JJ. 
Firm HAR NARAIN-SAHIB RAM 
—DBEFENDANT— APPELLANT 
VErsIus 
Firm BIHARI LAL-OHARANJI LAL 
— PLAINTIRF— RESPONDENT. 

Stamp Act (II of 1899), ss. 86, 75—Stamp rules, 
r. 7—Insirument not written on all stamp papers 
used—Admissibility—Admission by trial Court, effect 
of—Negotiable Instruments Act (XXVI of 1881), 3. 80 
—Hundi— Rate of interest—Proof of custom of inter- 
est above 6 per cent.—Validity, 

Though a document contravenes r. 7 of the Rules 
framed by the Government under s. 75 of the 
Stamp Act if ithas been admitted in evidence 
by the lower Court, its admissibility cannot be 
questioned on appeal in view of s.36 of the Stamp 
Act. 

By mercantile custom at Bombay after dis- 
honour of a hundi therateof nakrai shakrai is 
Re. 1-8 per cent and the rate of interest after 
nakrai shakrai is ten annas per cent. per mensem 
so long as the money is not paid. Notwithstand- 
ing the provisions of s. 80, Negotiable Instruments 
Act, it is permissible in the case of a kundi to 
set upand prove a usage for the payment of in- 
terest ata rate exceeding 6 per cent, per mengsem, 

First Oivil Appeal irom the decree of 
the Subordinate Judge, First Class, Hissar, 
dated the sth May, 1926, 

Messrs. Ajit Prasad and Hem Raj 
Mahajan, for the Appellants. 

Messrs. N.C. Pandit, Charanjiv Lal 
Agarwal and J. R. Agnihotri, for the Re- 
spondent. 

Monroe, J.—This is an appeal from 
the decree of the Subordinate Judge, First 
Oless, at Hiesar, ordering the defendant 
firm to pay to the plaintiff firm a sum of 
Rs. 6,980-i4-6 with interest at the rate of 6 
per cent. per annum from the date of suit 
to the date of decree, and 6 per cent. on 


the whole of the decretal amount till the 
date of. re:lization with proportionate 
costs of the suit. The claimis for the 


balance of a som of Rs. 7,500, principal 
and interest, such balarce being due on 
foot of -seventeen hundis, each for 
Rs, 5,000 payable on different dates and 
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one hundi for Rs.15.000 payable at sight, 
anda further hundi for Rs. 2,500 payable 
after one year. Of the amount claimed 
Rs, ?,429-14 ison account of principal, 
Rs. 637-8 is for charges in connection with 
the prescatation of the hundis and the 
balance Rs. 4,432-10 is on account of inter- 
est and compound interest at the rate of 
ten annas per cent, per mensem, which 
rate is claimed as the rate payable’ ` after 
dishonour. 

It is admitted that these hundis werd 
dishonoured on the due dates and it is also 
admitted that all the balance of principal 
now claimed was not paid. The questions: 
which arise are, (1) whether thecase can 
be considered as established by reason of 
the fact that the hundis did not comply 
with the provisions of the Stamp Act; (9) 
whether it has been established that by 
mercantile custom payments are madeon 
presentation when the hundis are disg- 
honovred and (3) whether it has been 
established that by custom interest is 
payable at the rsteof ten annas percent, 
per mentem, notwithstanding the provi- 
sions of s. 80 of the Negotiable Jnstruments 
Act which provides thatthe rate of inter- 
estin such cirsumstances should be 6 per 
ceat. 

Each of these hundis isa document 
made vp by pasting together two forms 
with an impressed stamp of R3 2-4, The 
amount of ks. 4-8 is the proper amount 
to be represented by the stamp on the in- 
struments, but it ia argued that r.7 of the 
rules framed by the Government of India 
under s. 75 of the Inaian Stamp Act which 
provides that ‘‘wheretwoor more sheets 
of paper on which stamps are engraved or 
embcssed are used to make up the amount 
of duty chargeable in respect of any 
instrument, a portion of such instru- 
ment shall be written on each: sheet 
so used”, hasnot besen complied with be- 
cause in this case the entire matter of the. 
hundi appears on only one of the sheets. 
It has been decided by the learned Subordi- 
nate Judge that this document is admig- 
sible in evidence, and in my opinionin 
view of e. 36 of the Stamp Act this ques- 
tion cannot now be raised Lachman Das v. 
Dholan Das (1) and Jagdip Singh v. Firangi 
Singh (2). 

On points(2)and (3) the plaintiff has 
put forward the evidence ofthree witnes- 
ses, P. We, Nos. 4, Gand 8, who agree 


(1) 2P. R. 1891. 
aÈ 108 Ind. Oas. 653; 6 Pat, 765; A. T.R. 1928 Pat, 
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that after dishonour the rate of nakrai 
shakrai. is at Bombay Re. 1-8 per cent, and 
thatthe rate of interest after nakrai 
shakrai is ten annas per cent. per mensem 
60 long as the money is not paid. These 
witnesses are perdons engaged in mercan- 
tile pursuits and from their evidenee, 
particularly on cross-examination, they ap- 
pear to be familiar with the practice in 
fespéct of hundie not only at Bombay but 
at other large toWns, and while if a some- 
what very difficult or obscure custom had 
to be set up the evidenca of three witnes- 
ses might beconsidered insufficient, in 
my opinion such cases as this when all that 
we have to ascertain is the rates fixed by 
menge, the evidence of thréé persons fami- 
liar with the usage is sufficient, and [ see 
no reason for doubting the accuracy of 
these witnesses’ statements No attempt 
has been made by the defendant-sppellant 
to meet this evidence. Itstands on the 
records uncontradicted, 

The final question is whether this custom 
as to payment of interest at ten annas per 
cent. per mensem can prevail in view of 
p., 80 of the Negotiable Instruments Act, 
The section provides that, 


“When no rate of interest is specified in the in- 
strument, interest on the amount due thereon 


shall, notwithstanding any agreement relating to. 


interest between any parties to the instrument, be 
calculated at the rate of 6 per cent. per annum 
from the date at which the same ought to have 
been paid by the party charged, until tender or 
realization of the amount due thereon, or until 
such date after the institution of a suit to recover 
such amount as the court directs.” 

It is beyond question that this section 
would apply to the ordinary negotiable 
instrument and that iu the case of such an 
instrument this court would have no power 
to allow interest at the rate of ten annas 
per cent. per mensem. It is, however, 
made quite clear by the Aci ins. (1), that 
the Act does not apply to hundis, The 
pertinent words of that section are “nothing 
herein contained affects any local usage 
relating toany instrument in an oriental 
language.” It was, therefore, permissible 
to the plaintiff to set up and prove a usage 
for the payment of interest ata rate ex- 
ceeding 6 per cent. er annum and this had 
been done. 

Finally, it has been urged by the defend- 
ant-appellant that atthe time of payment 
of a sum of money, which was the proceeds 
of war bonds for Rs. 10,000 transmitted by 
the defendant to the plainiiff for sale aad 
for credit of the proceeds to bis assount, 
the words used bythe defendant clearly 
phowed that the plaintif should appro- 
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priate the entiraof this sum in payment 
of the morey due on the hundis, the sub- 
ject of the present suit, while in fact what 
the plaintiff did was to appropriate only 
to the debt on the hundis a part of the 
money, ths remaining part being applied 
to wipe out theother debt. There is no 
evidence whatever on the record, to which 
our attention has been directed, given by 
the defendant to suggest that he directed 
any such appropriation as he alleges. Nor 
has our attention been directed to any cir- 
cumstances indicating that there was an 
appropriation by the defendant. The 
plaintiff states definitely that after he had 
actually received the war bonds he had a 
discussion with the defendant in-which he 
stated to him that he required that the 
money should be applied first in discharg- 
ing the second debt due to him, allowing 
the balance to go in dischargeof the sum 
due onthe hundis, In my opinion there 
was no appropriation by the defendant and 
the plaintiff was entitled to appropriate 
the money as he did. 

There is a cross-appeal by the plaintiff 
in which he claims that interest after 
default should have been allowed at the 
rate of ten annas percent. per mensem 
and thatthe interest should have been 
compound iaterast. His witnesses to prove 
the custom do not s1ggesi that there is 
a custom of paying compound interest and 
wə are, therefore, left without any evidence 
showing that there was a custom of paying 
compound interest. Accordingly the lower 
Oourt was justified in refasing to allow 
compound interest. 

For these reasons I would affirm the 
decree of the lower Oourt and dismiss 
both the appeals with costs. 

Tek Chand, J.—I agree. 

N/a. Appeal dismissed. 


—— 


MADRAS HIGH COURT. 
Ssacond Oiv:l Appeal No 437 of 1 29. 
August 21, 1931. 

MavHavan Narr, J 
RANGANATHA AYYANGAR— 
DEFENDAN r—APPELLANT 


versus 
R. RAJAGOPALA AYYANGAR AND OTHERS 
— PLAINTIFFS — RESPONDENTS. 

Registration Act (XVI of 1908), s. 17-—Assignment 
of vendor's lien over property worth over Rs. 100, 
whether compulsorily registrable—Transfer of Prop- 
erty Act (IV of 1882), ss. 8, 55 (4). 

The unpaid vendor's lien under the Transfer of 
Property Act is an interest in immovable prop- 
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erty and when a document assigns such an inter- 
est inimmovable property of the value of over 
Rs. 100, it is compulsorily registrable under the 
Registration Act and when unregistered it is in- 
valid and unenforceableagainst the property. Kun- 
chithapatam Pillai v. Palamalai Pillai (1), Peru- 
mal Ammal v. Perumal Naicker Q. Elumalai Chetty 
v. Balakrishna Mudaliar (3) and Subbaraju Aiyar 
v. Seetharamaraju (5), distinguished, Sambasiva 
Aiyar v. Venkatarama Aiyar (4), Dayal Singh v. 
Indar Singh (6) and Imperial Bank of India v. 
Bengal National Bank (7), referred to. |p. 733, col. 2.} 

Section 8 of the Transfer of Property Act which 
says that whena debt is transferred the security 
therefor is also transferred asa legal incident 
of the transfer, does not prescribe the 
manner or method of the assignment ofthe secur- 
ityand cannot override the Registration Act in 
cases where under that Act an assignment to be 
valid requires registration. [ibid ] 

Second -Oivil Appeal sgainst the decree 
of the Sub Judge, Mayavaram, in A. B. No. 
25 of 1927. 

Mr. V, Rajagopalachariar, for the Appel- 
lant. 

Messrs. K. Bhashyam Ayyangar and T. R. 
Srinivasan, for the Respondents. 

Judgment.—Defendant No. 3 is the 
appellant. Defendant No, 1 purchased the 
suit property from one Saranadha Ayyan- 
gar under Ex. A dated 5th October 1915 
for a sum of R». 400. Towards payment of 
part of the consideration namely, R». 200 
he executed a ‘‘debt-bond,” Ex. B, dated 
13th October, 1915, in favour of the vendor. 
This bond was assigned by the vendor to 
the plaintiff’ father by Ex. B1 dated 
20th October, 1915. The suit property is 
admittedly worth more than ‘Re, 10U and 
the assignment deed, Er. B, has noi Leen 
registered. The suit out of which this 
eecond appeal arices was instituted by the 
plaintiffs to recover by sale of the suit 
land and from defendant Ne.1 personally 
the sum of Re. 351-12-3 due on the “debt- 
bond” executed by defendant No. 1 to 
Saranadha Ayyangar. The contesting 
defendant is defendant No. 2. He purchased 
the suit property from defendant No. 1 
under Ex. 1 dated 3rd November 1921. 
Reversing the decree of the District Munsif 
which dismissed the plaintiff's suit, the 
Subordinate Judge gave them a decree for 
the sum claimed together with interest 
against defendant No. 1 and also against 
the property. 

It will be observed that under s. 58, cl. 
4(b), Transfer of Property Act, as part of 
the purchrge-money due onthe property 
remained unpaid by defendant No. 1, the 
vendor Saranadha Ayyangar had a charge 
on if in the hands of defendant No.l for 
the amount of this unpaid purchase-money. 
Tt is argued by the appellant that this 
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“charge” called the unpaid vendor's 
statutory lien has been assigned under 
Ex. B l and as the assignment deed has 
not been registered under s. 17, cl. 1 (b), 
Registration Act, the property being worth 
more than Re. 100 the learned Subordinate 
Judge should have held that there has 
been no valid assignment of the “charge” 
and the plaintiffs’ suit should have been 
dismissed ins») {aras it asked for relief 
against the property. Section 17,cl]. 1 (8), 
Registration Act, makes compulsorily 
registrable: — . 

“Instruments (other than ‘instruments of gift, 
which purport or operate to create, declare, assign, 
limit or extinguish, whether in present or in future, 
any right, title orinterest whether vested or con- 
tingent of the value of one hundred rupees and 
upwards, to or in immovable property.” 

And by 8.49 it is declared that no instru- 
ment required by s.17 to be registered 
should be received in evidence in any civil 
proceeding in any court unless it had been 
registered. On behalf of the respondent 
itis argued that Ex, B-l is a mere assign- 
ment of thesimple debt due under Ex. B, 
that the ‘‘vendor’s lien” is not assigned 
thereunder andthat itis a mere security 
which passes to the assignee unders, 8, 
Transfer of Property Act, as a legal incident 
of the transfer; and as such Ex, B-1 does 
not require registration. Section 8, Trans- 
fer of Property Act, runs as follows:— 

“Unless a different intention is expressed or neces- 
sarily implied a transfer of property passes forthwith 
to the transferee all the interests which the transferor 
is then capable of passing in the property and in 
the legalincidents thereof. Such incidents include 
where the property is a debt or other actionable 
claim, the securities therefor..,......" 

Before dealing with the main question 
of law raised by the appellent, I shall first 
dispose of the argument of the respondent 
that what was conveyed under Ex. B-1 was 
only the simple debt due under Hx. B and 
that the vendor's lien has not been assigned 
thereunder except impliedly as an incident 
ofthe transfer. The material portions of 
the assigoment deed run as follows:— 

“Deed of assignment executed on 20th October 1915 
inviti I have this day assigned to you the simple 
debt-bond for Rs. 200 executed on 13th October, 
1915, to me by Kuppuswami Ayyangar... .. The 
amount. including the principal and interest due 
thereon is Rs. 200-5-0 and I have this day received 
the said sum from you and have assigned to you the 
said debtbond. AsI have, in the manner afore- 
said, assigned to you all my rights in respect of 
the said document Ihave hereby assigned the right 
to you to collect the said amount either amicably 
or through court... ..” 

Tne terms of the document make it clear 
that what was transferred under it was not 
asimpl: debt of Re: 200 alone; all the 
rights in respect of the debt-bond were 
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clearly assigned to the plaintiffs’ father 
end these rights will include the right cf 
enforcing the unpaid vendor'slien existing 
with reference to the property. That the 
plaintiffs understood the document thus 
appears to be clear from para. 7. of the 
plaint wherein they state that their father 
acquired: s 

“the entire right possessed by the said Saranadha 
Ayyangar to recover the balance of the sale con- 
sideration with interest on the liability ofthe prop- 


erties covered by thesaid sale-deed and on the 


personal liability of defendant No.1 according to the 
ka „Ofthe said debt-bond see also para. 6 of the 

The Subordinate Judge aleo came to the 
conclusion that the intention of the parties 
to Ex. B-1 was to assign the unpaid ven- 
dor’s lien along with it: see pare. 2) of the 
judgment. I have no doubt- that under 
Ex. B-1 the assigoor exvressly conveyed to 
the father of the plaintiff the unpaid ven. 
dor’s lien which existed in his favour with 
respect to the suit property. The question 
iis whetherthe dccument assigned such a 
right when the property with respsct to 
which the right exists is worth more than 
Rs 100 in value and requires registration 
under r. 17, c).1 (bì, Registration Act. No 
authority directly bearing on the question 
has been brought to my notice, In Kun- 
chithapatam Pillai-v. Palamalai Pillai (1) 
it is pointed out that the vendor's l'en for 
vapid purchase money can be trans‘er- 
red:— 

“If the vendor executed aproper conveyance in 


this behalf. But until such a transfer is made the 
right inheres in the vendorand in him alone.” 

The question whether the conveyance 
should be by a registered document or 
not, didnot arise for consideration in 
this case. In Perumal Ammal v. Perumal 
Naicker 2) it was held that in consequence 
of amendments made in 1902 to the Trans- 
fer of Property Act, mortgage debts have 
been excluded from the definition of 
actionable claims and can only be transfer- 
red together with the security asimmovablo 
property and,therefore, only by a registered 
instrument. The learned Judges obsarved 
that this rule is subject tothe ex:eptioas 
one of which ia:— 

“that where the law still admits ofthe separate 
transfer of the mortgage-debtas by the endorsement 
of a promissory note secured by deposit of title- 
deeds orby the attichment and sale in execution of 
a mortgage-debt under the Civil Procedure Oode 
8.8 still operates to carry the security with it,” 
meaning tnereby that emah transfora need 
J D Ind. Oas 405; (1917) M. W. N. 166; 32 M. L. 

(2) 61 Ind. Oas. 461; A. I. R,1921 Mad. 137; 44 M. 
196; 40M. L. J.25; 13 L, W. 69; (1921) M. W. N. 
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not be by a registered instrument. This 
observation regarding a'promissory note was 
clearly an obiter dictum and was dissented 
from’ in Elumalai Chetty v. Bala Krishna 
Mudaliar (3), which held:— 

“that the endorsee for value of a negotiable in- 
strument, the amount of which had been secured by 
a mortgage by deposit of title-deeds, cannot claim 
to enforce the mortgage in the absencefof a registered 
instrument conveying the mortgage right to him.” 

As we have not got to deal with the 
transfer of legal or equitable mortgage 
debts, but only with the transfer of 4 
“charge,” these decisions do not help us 
much in deciding the present case. The 
respondent relies strongly on a decision of 
Ramesam, J., in Sambasiva Aiyar v. Ven- 
katarama Aiyar (4) in support of his 
contention. In that case the facts were 
as {follows as will appear from the head- 
note: 

“P owed plaintif a sum of money on a promis- 
sory note. P sold some of his properties to D, the 
father of the defendants , and left a portion of the 
money in D's hands with instructions to remit the 
same to plaintiff towards his promissory note debt. 
D remitted the sum‘to plaintiff but the latter refused 
to accept the amount on the ground that more was 
due to him. Plaintiff thereupon obtained a decree 
against P on the note, and in execution of that 
decree, he attached the debt due to P from D 
consisting of the unpaid purchase money with interest, 
and purchased it himself. Subsequently the plaintiff 
instituted the suit out of which the appeal arose to 
recover the amouut from the defendants claiming 
also a lien upon the properties sold to D, their father, 
The question was whether the plaintiff was entitled 
to the lien claimed by him.” t 

Tne learned Judge held that the. plaint- 
iff was entitled to the lien aad that under 
s8 č, Transfer of Property Act, P's lien as 
regards the unpaid purchase money passed 
to the plaintiff by virtue of the sale certi- 
ficate along with the debt. In the course 
of his judgment, the learned Judge after 
pointing out ths distinction between a 
“mortgage” and a charge’ made the foi- 
lowing observations which fare relied on 
strongly by the respondent: 

“Tf there is no transfer of immovable property, 
the assignment of the charge need not be made by 
a registered instrument, The right of the debt being 
an actionable claim can be transferred only by an 
instrument in writing under s. 130, Transfer of 
Property Act. In the present case we have an 
instrument in writing namely, the sale certificate 
issued by the court. It is conceded by the learned 
Vakil for the respondents that the:sale certificate 
need not be registered with reference to the excep- 
tions of s. 17, Registration Act. It seems to follow 
that the right to the charge passes along with the 
debt. The learned Vakil for the respondents relies 


(3) 66 Ind. Oas. 168; A.I R. 1922 Mad 344; 44 M. 
965; 41M. L.J. 297; 14 L. W. 379; (1921) M. W. N. 
704. 


(4) 95 Ind. Oas. 447: A. I.R. 1926 Mad. 903;51 M, 
L. J 95; (1926) M. W. N. 569. 
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on a dictum in Subbaraju v. Seetharamaraju (5), 
and contends that s, 8, Transfer of Property Act, does 
not apply to court sales, The passage relied on is 
not quite intelligible to me. I do not see why 
under s. 8, Transfer of Property Act, the vendor's 
lien does not pass with the right to the money.” 


There is no doubt that some of these 
observations seem to help the respondent. 
But regard must be had tothe fact that the 
assignment of the unpaid vendor's lien in 
that.casa wa; by virtue of a sale certificate 
which is expressly excluded from registra- 
tion under exception 12, 6. 17, Registration 
Act, The decision itself cannot therefore 
be applied to the present case; and the 
observations are mere obiter dicta; and 
further, there is no discussion whether the 
assignment’ by a document requires 
registration under s. 17, cl. 1 (b), Registra- 
tion Act, as the point did not obviously 
arise for decision in that case. In this 
connection attention may be drawn to the 
decision of the Privy Council in Dayal 
Singh v. Indar Singh (o), which I think 
affords considerable help in deciding the 
question. 


In that case it was held assuming that 
the document under construction was an 
agreement for sale and nota conveyance, 
as the buyer had paid the earnest money 
and had been pressing for completion 
which the vendor refused, the document 
created, under a. 55,cl 6 (b), Transfer of 
Property Act, “an interest ia the property” 
within the meaning of 6. 17, Registration 
Act, and was accordingly compulsorily 
registrable. If the right which the buyer 
has under s. 55,cl 6 (b), Transfer of Property 
Act, can be described to be an interest in the 
property, I think the '“lien” which the 
seller under s. 55 (4) has, may also be 
described as an interest inthe property. It 
so it must follow that Ex. B-1 containing 
as if does an assignment of such a right 
in property worth more than Rs. 100 must 
be held to be compulsorily registrable 
under s. 17, cl. 1 (b), Registration Act. 
The decision in Sambasiva Aiyar v. Ven- 
katarama Aiyar (4) was prior to the decision 
of the Privy Oouncil in Dayal Singh v. 
Indar Singh (6). Another Privy Council 
decision, Imperial Bank of India v. The 


(5) 28 Ind. Oas, 532; 39 M. 283;17 M. L. T. 57; 
(1915) M. W. N. 174. 

(6) 98 Ind. Gas. 508; A. T. R. 1926 P. O. 94; 53 1. 
A. 214; 24 A, L, J. 807; (1926) M. W. M. 602; 30. W. 
N. 634; 24 L, W. 396; 440. L. J. 97; 7 P. L. T. 
661; 28 Bom. L. R. 1372; 51 M. L, J.788; 31 O.W, 
125; 28 P. L, R. 10 (P, O). eet 
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Bengal National Bank (7),-raterred to by. 
the appellant, may also be referred to with 
advantage in this connection. In that case 
after pointing out that “debt” and “security” 
are separate, the Privy Council held that 
when both “debt” and “tecurity” arè 
transferred and the transfer of the security 
only fails for some reason—in that casa 


for non-registration of the deed—the 
transferee can have no right or 
interest in the security, but the 


transfer of the debt still subsists, etc., see 
head-note. This would show that the trans- 
fer in the present case, so far as it relates] 
to the security being unregistered, will be 
ineffectual. 

For these reasons, in my opinion, the 
unpaid veodor’s lien under the Transfer of 
Proper y Act is an “interest in immovable 
property” and es Ex. B 1 assigns such an 
interest in immovable property of the 
value of over Ra 100 which is compulsorily 
registrable under the Registration Act, and 
as it has not been registered, the assign ent 
isinvelid and unenforceable againat the 
suit property. Section x, Transfer of Proper- 
ty Act, no doubt says that when a debt is 
transferred the security therefor is aleo 
transferred as a legal incident of the 
transfer, but itdoes not prescrite the 
manner or metlLoiof the assignment of 
the security and cannot override the pro- 
visions of the Registration Act in cases 
where under that Act an assignment to be 
valid requires registration. 

In the result, the decree of the lower 
Appellate Oourtin so far as it relates to 
the suit property is set aside and the 
decree will be modified accordingly. The 
parties will pay and receive’ proportionate 
costs in this and in the lower Appellate 
Court. The order of the first court as 
regards costs will stand. 

N.K./4. Decree modified. 

(7) 134 Ind. Cas. 651; A. I.R. 1931 P.O. 245; 58 
I. A. 323; 35 O. W. N. 1034; 540, L. J. 117; (1931) 
A. L. J. 804; (1931) M. W. N.910;33 Bom. L. R 


1338; 34 L. W. 569; 62 M. L. J. 589; Ind, Rul 
(1931) P. O. 299; 59 O. 377 (P. O). 





TRAVANCORE HIGH COURT. 
Second Oivil Appeal No. 427 of 1:05, 
September 17, 1932. 

A. VENKaTA Rao anp P. K. NARAYANA 
PILLAI, JJ. 

ANTONY OHANTHA KURU8SU— 
DBEF8NDANT—ÅPPELLANT 
versus 
ANTONY GABRIAL—Ptaintipe 


— RESPONDENT. 
Execution—Atiachment—Claim petition—Order ree 
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Jecting claim petition—Suit fcr cancellation of 
order —Onus of proof—Travancore Civil Procedure 
Code , 0. XXI, r. 61. 

In a suit for cancellation of an order reject- 
ingaclaim to property attached in execution, 
the onus of proofis on the defeated claimant who 
institutes the suit and he cannot succeed unless 


he establishes his claim to the properties attached. 


Mahadeo Missir v. Ram Prashad (1), relied on. 
V.E. A. R. M. Firm v. Maung Ba Kyin (2), ex- 
lained. Mohammad Ali-Mohammad Khan v., Bismil- 
ah Begam (3), referred to. 

Second Appeal against the order of the 
District Court, Quilon, in A, 8. No. 588 of 
1101, 

Mr. C. Madhavan Pillai, for tha Appel- 
lant. 7 

Mr. V. Sethunatha Sarma, for the Res- 
pondent. 


Venkata Rao; J.—The lst defend- 
ant has filed this special sppeal. The 
plaintiff institatei this suit for the cancel- 
lation of Ex. F, order of the Mansif's 
Oourt, rejecting his claim to certain 
movables which had been attached in exs- 
cution of the decree in O. S. No, 1111 of 
1102 of the Munsif’s Court obtained by 
lst defendant against defendants Nos, 2 to 
6inthis suit. The plaint movables are 
a canoe and certain soaked husks. The 
plaintiff's father who filed the claim petition 
alleged that the canoe had been purchased 
by him from P. W. No. 1] and that the 
husks had been left by him to soakin a 
pit in a puduval garden adjoining the lake. 
The Ist defendant decree-holder on the 
other hand alleged that these movables 
belonged to the 4th defendant one of the 
judgment-debtors. The parties adduced 
evidence in support of their respective 
claims before the execution Oourt and the 
Munsif after examining the evidence 
rejected the claim of the plaintiff's father. 
Hence: this suit. Four witnesses have been 
examined on the plaintiff's side and he 


` filed Ex. A accounts which he stated 
had been kept by his father in the 
regular course of business. For the 


defendant No, 3 witnesses including him- 
self have been examined. The Munsif 
disbelieved the plaintiff's evidence snd 
dismissed the suit. On appeal the lower 
Court disbelievea the defendant's conten- 
tions and allowed the suit. 

In this special appeal is is contended 
that the lower Courts’ appreciation of the 
evidenceis defective and that inasmuch 
as the onusof proof was onthe plaintiff 
and his evidence was insufficient and qis- 
crepant, the learned Judge acted wrongly 
in allowing the plaintiff's appeal. So far as 
the question of onus in such cases is con- 
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cerned the authorities seem to support the 
contention that it lies on the defeated 
claimant who institues the suit. In Maha- 
deo Misser v. Ram Prashad (1) it was held 
aiter examining the previous rulings of the 
several High Oourts on the point that the 
onus is on the plaintiff in such suite, 
Kulwant Sahay, J., heldin that case “that 
a suit brought under O. XXI, r. 63 being 
a suit to establish the right which he claims 
to the property in dispute”. It is upon the 
plaintiff to make out such right. The 
ruling of the Privy Council in V. E. A.R. 
Firm v. Maung Ba Kyin (2) which seems 
to lend some support tothe opposite view 
was referred to by the learned Judge. The 
obrervations of the Privy Council in that 
case were as follows :— 

“Now they meaning the plaintifi being the 
ostensible owners of the property under a duly 
registered deed anda deedof transfer, obviously 
the party claiming to attach the property for some- 
body else’s debt, not their debt, but the debt of 
the original debtor must show that the sale was a 
fraudulent one and that could only be done in this 
case (there is no other evidence) by showing utter 
inadequacy of consideration.” 

This passage would seem to suggest that 
their Lordships cast the onus on the de- 
fendant to show that thesale was fraudu- 
lent, But it was clesr that in. the case 
before them the burden of proof shifted to 
the defendant on the plaintiff proving con- 
sideration for the deed in his favour. It 
was, therefore, held in the Patna case that 
the Judicial Oommittee had not laid it 
down a3 a proposition of law that the onus 
of proofin such cases is on the defend- 
ant. 

Inthe subsequent Privy Oouncil case, 
Muhammad Alt Muhammad Khan v. 
Bismillah Begam (3) in which the suit had 
been instituted by a person whose objection 
to the attachment had been rejected by the 
executing court their Lordships observed as 
follows :— 

“Under O. XXI, r. 63 the decision in the said 
claim proceedings was final subject to the result of 
this suit which the plaintiff instituted fora decla- 
Tation that the deeds are valid and that the said 
properties are not liable to be attached in execu- 
tion ofthe decree of the appellant. In their 
Lordships’ opinion she is not entitled to this decla- 
ration unlessshe establishes to their satisfaction 
that the deeds in question were bona fide”. 


(1) 119 Ind. Oas. 74; 8 Pat. 890; 10 P. L. T. 339; A, I. 
R. 1929 Pat. 579; Ind. Rul. (1929) Pat. 570. 

(2) 105 Ind. Oas. 788; 32 O. W. N. 28; 53 M., L. J. 
388; 4 O. W. N. 926; A. I, R.1927 P. 0.237; 29 
Bom. L. R. 1481; 46 O, L. J. 349; 5 R. 852; 27 L. W. 
447 (P. 0.) 

3) 128 Ind. Oas. 647; 60 M. L. J.341; A. I. R 
1930 P. O. 255; 7 0. W.N. 821; 33 Bom. L. R. 155; 
z ay N. 324; 33 L, W. 397; (1931) M. W.N. 1 
IP. O, i 
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These observations seem to indicete that 
the wording of r. 63 (Br. Civil Procedure 
Code) clearly makes it incumbent on the 
plaintiff, the defeated claimant to make out 
his title, 

The question in this case, therefore, is 
_ whether the plaintiff has succeedea in 
establishing his claim to the movables in 
the plaint schedule. No document hasbeen 
filed in this case toshow from which place 
the canoe was recovered. The plaintiff has 
examined P. W. No. 1 to prove that that 
witness sold it to his father. Plaintiff 
Witnees No. 2 swears that he was present 
when that transaction took place. Exhibit 
A the account book was elso produced. It 
is not possible to hold that itis true and 
can be relied on. Again while P, W. No. 1 
gives the date of the sale as 1095 the 
second witness states that it was in :094, 
and while P. W. No, 1 states that the price 
paid was Rs, 7 the plaintiff saysit was 
Rs. 10. But these discrepancies may 
perhaps bedue to the fact that these wit 
nesses were deposing to the details of a 
transaction which took place several years 
before their examination. It is, however, 
significant thatno reasons have been given 
for regarding their testimony as being 
interested or otherwise unreliable. It be- 
comes, therefore, necessary to consider the 
lst defendant's case regarding the owner- 
ship of these movables. There can be 
little doubt that his mere assertion that they 
belonged to his debtor cannot be regerded 
as raising a presumption in kis favour in a 
case like the present one. The lst defend- 
ant swears as witness that the husks were 
soaked in a Puduval which belonged to one 
franchise and that they were purchased 
by the 4th defendant in 1095 Meenom. 
With regard to the boat, while stating that 
it had been purchased by the 4th defend- 
ant more than a year before theattachment 
he conceded that he did not know from 
whom it was purchased Franchise has not 
been examined inthis case though he was 
examinedin the claim enquiry, and it is 
aileged on behalf of the plaintiff that the 
defendant refrained from citing him as 
witness as he swore in the claim enquiry 
that he had accounts which he had filedio 
a Small Cause suit and as it appeared from 
the endorsement dated 6-10-1087 on 
Ex.D petition presented by plaintiff 
that no suck acccunts had been filed in 
thatcase by Franchiec or anyone else. It 
may bepointed out that x. D petition 
was filed in the course of the claim enquiry. 
The Ist defendant's testimony to the effect 
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that the 4th defendant purchased the husks 
from Franchiec in 1095 who was trading in 
hueks cannot be accepted as true, as it 
appears from Ex.B, an insolvency peti- 
tion filed by Franchise on 12 12-1094 
that it is improbable that he could 
have had any trade in 1095 Meenom, It 
is seeen further from Ex, B that not 
long ago as in 1082 the Puduval adjoining 
the lake viz, Survey No. 489 in which the 
husks are said to have been left by the 


` 4th defendant to soak, had been sold by 


Franchise to his brother and others. It 
may also be pointed out further that D. 
W. Nos. 1 and2 who have been examined 
to prove theownershipof the 4th defend- 
ant were not cited by the Ist defendant 
inthe claim enquiry. From these cir- 
cumstances the lower Oourt hes concluded 
that the defendant's case cannot be believ- 
ed, After carefully considering the evi- 
cence in the case it seems to ma that this 
view is correct and must be upheld. As 
no proper grounds hav; been made out 
for differing irom the view taken by the 
lower Oourt,I would regard this special 
appeal as baseless and dismiss it with 
costs. 

Narayana Pillai, J —I agree, 

N. Appeal dismissed, 





MADRAS HIGH COURT. 
Second Oivil Appeal No, 806 of 1930, 
September 7, 1932. 
SUNDARAM OHEITY, J, 
KARINGALI THENDAMBALATH 
VASUDEVAN NAMBI AND OTHERS 
— DEFENDANTS— APPELLANTS 


versus 
KARLINGALI THENDAMBALATH 
GOVINDAN NAMBI AND GTABES— 


PLsINTIFF3B— RESPONDENTS. 

Malabar Law—Maintenance to junior member—- 
Delay in making claim, whether amounts to water.” 
or abandonment—Fizing of rate—Principles—— 
Private income of member—Discretion of court in 
fixing rate—Liability of karnavan. 

Mere delay in the matter of claiming mainten« 
ance and the mere omission to make demands 
would not be sufficient to draw an inference as to 
waiver or abandonment. Over and above these factors 
it must be clearly shown in each case that there 
are justifiable grounds for inferring that the claim 
for arrears of maintenance was abandoned. Muthu 
Amma v. Gopalan (1), distinguished [p. 736, col. 2.] 

In fixing the maintenance allowable to a member 
of a tarwad the circumstances of each member in 
respect of his private acquisition should be taken 
into account, if the income of thetarwad would be 
insufficient to provide a suitable subsistence for 
all the members. kanat Thayu Kunji Ama v. 
Ekanat Shungunni Valia Kymal (2) and Kottal 
Kunhalikutti Haji Karnavanv. Malik aravidakottal 
Kunhamayan (3), applied, [p, 737, col. 1.] 
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Where arrears of tnaintenance for more than six 
years are claimed, there is a discretion vested in 
the court to fix the rate, though the considerations 
that prevail in reducing the rate in respect of 
arrears may not be taken as the guiding factors 
in any claim for future maintenance. [p. 737, col. 


“The karnavan as manager of the tarwad is 
bound to maintain the other members out of the 
family income only. Therefore, in the absence 
of proof of malversation or misappropriation of the 
income by the karnavan he should not be . made 
personally liable for maintenance and other such 
dues. [ibid.] 

Second Appeal against the decree of the 
Gourt of the Subordinate Judge, South 
Malabar, at Oalicut, in A. S No. 213 of 
of 1929 (A. 8. No. 355 of 1929, District 
Court), preferred against that of the 
Additional ‘District Munsif of the Oourt of 
the District Muneif, Calicut, in O. 8. No. 
262 of 1927. 

Messrs. K Kuttikrishna Menon and P. 
Nerayanan Nair, for the Appellant. 

. Mr, P. Govinda Menon, for the Respond- 


ent. : 


Judgment.—This second appeal 
arises out of a euit brought by the 
plaintiff as a member of a Makkathayam 
family of which the let defendant is the 
karnavan for the recovery of a lump sum 
of money as arrears of maintenance due 
for 6 years 8 months at the rate of Rs 20 
per mensem. The claim was hotly con- 
tested by the }st defendant and tbe fret 
Oourt decreed the plsintifi’s suit by award- 
ing arrears of maintenance at the rate of 
Rs. 16 a month. The lower Appellate 
Court modified the first Gourt’s decree by 
reducing the rate of maintenance to Rs. 12 
In this second appeal pre- 


circumstances of this case. The claim for 
mesintenance relates to a period of 6 years 
8 months commencing from June 1920 
and the registered notice of demand was 
sent by the plaintiff only in January, 1927. 
It. is settled law that mere delay in the 
matter of claiming maintenance and the 
mere omission to make demands would 
not be sufficient to draw an inference as 
to waiver or abandonment. Over and above 
these factore, it must be clearlyshown in 
each case that there are justifiable grounds 
for inferring that the claim for arrears of 
maintenance was abandoned. The learned 
Subordinate Judge observes that there is 


hardly any evidence worth the name. to - 
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picve that, the plaintiff waived his right 
Several decisions have been relied on by 
the learned Oounsel for the appellant, in 
which the question of waiver has been 
considered. As far as I can see, those 
decieiors do not support the appellant in 
the contention that mere delay and omis- 
sion to make demands are enough to give 
rise to an inference about waiver. In the 
present case, there is no justification for 
holding that tbe pleintiffs’ conduct was 
auch as to mislead the let defendant into 
the belief that the plaintiff would not set 
up any claim for the arrearsof mainten- 
ance. There being no tangible basis for 
presuming that there was justification for 
the let defendant to suppose an abandon- 
ment of the claim by the plaintiff, | am 
of opinion, that the ground of attack based 
on waiver must fail. The observation in 
the judgment of a Division Bench of this 
court reported as Muthu Amma v. Gopalan 
(1) isto the effect, that if a man is rich 
and able to provide properly for his wife 
and children snd if nodemand for main- 
tenance is made on the tarwad for along 
time, the court would be justified in in- 
ferring an intention to abandon the claim, 
but the question whether there was really 
a waiver ehould be decided on the cir- 
cumstances of each case. This observation 
does not materially help the Ist defendant 
in this case, in the absence of some epecial 
circumstances giving rise to an inference 
in favour of abandonment, 

The next question for consideration is 
whether the rate of maintenance awarded 
by the lower Appellate Oourt is liable to 
reduction. The net income available for 
maintenance as taken by the lower Appel- 
late Court would be Rs. J,430-8-0 per 
annum. Though a higher amount was 
fixed by the first Oourt as the annual 
tarwad the Subordinate 
Judge thougbt fit to proceed on the ad- 
mitted sppval income and arrive at a lower 
estimation by way of caution. Taking the 
members cf the family as 8 majors and 
two minore, he fixed the allowance at 
Rs. 12 per mensem for each member. 
In arriving at ihis rate, the learned Bub- 
ordinate Judge has failed to take into 
consideration some material circumstances. 
It has been held in the decision in Ekanat 
Thayu Kunji Ama v. Ekanat Shungunnt 
Valia Kymal (2) which was followed inKottal 
Kunhalikutt: Haji Karnavan v, Malikkara- 

(1) 16 Ind. Oas. 895; 36 M. 593 at pp, 596, 597; 23 


M. L. J. 496; 13 M, L. T. 120, 
(2) 5 M, 71, 
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vidakoital Kunhamayan: (8) that the cir- 
cumstances of each member in respect of 
his private acquisitions should be taken 
into account by the karnavan in fixing 
the maintenance allowable to that mem- 
ber, if the income of the turwad would 
not be sufficient to provide a suitable 
subsistence for all the members. The 
method of dividing the tctel net income by 
the number of members ia the tarwad 
without due regard to the real necessities 
of the several members thereof, would not 
be always a correct method. If there is 
income sufficient enough for providing a 
suitable subsistence for all the members 
then the fact of a particular member 
having other and independent means would 
not affect the question. In this particular 
case, I am of opinion that the income of 
the tarwad is not sufficient to provide a 
Buitable subsistence for all the members. 
That being sc, we have to see whether 
the plaintiff has any other source of in- 
come which would be an important factor 
for consideration in fixing the rate of main- 
tenance awardable to him. It is clear 
from the evidence in this case that the 
plaintiff had been employed in some de- 
partment which procured him an income 
of R3.40 per mensem on an average. We 
may take it that he was deriving this 
income from about August, 1922, 4, e., for 
a pericd of 4 years 6 months out of the 
period for which arrears vf maintenanes 
are claimed. This independent income 
derived by the plaintiff is more than thrice 
the rate of maintenance which esch mem- 
ber in this tarwad could get out of its 
income, In making the allotment among 
the members on account of maintenance, it 
would be reasonable to take into considera- 
tion the fact of the plaintif gatting an 
extra income of Rs. 40 per mensem. Itis 
‘urged on behalf of the appellant that in 
the course of 2 years 8 months during the 
period in qusstion the plaintiff and his 
wife and children were the recipients of 
several presente in the shape of cash and 
cloth from the karnavan and that fact 
also should have been taken into account 
in fixing the rate of maintenance. These 
_ appear to be the customary presents which 
any member of the tarwad would be 
ordinarily entitled to. I do not think there 
is any basis for holding that these pre- 
sents have any manner of connection with 
the maintenance otherwise due to a mem- 


(3) 72 Ind. Cas, 833; 46 M. 567; 44 M. L, J. 212; 
17 L, W. 536; (1923) M., W. N. 247; 32 M. L, T. 366; 
A. L R, 1923 Mad, 280. 
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ber. Even if a member of the tarwad 
was sciually living in the family and fad 
on its income, he would still be entitled 
to such customery presents, There is no 
good reason to take this circumstance into 
account in fixing the rate of maintenance 
due to the plaintiff. For the other reason 
already set forth, it seems to me that the 
plaintiff should not be allowed the rate 
of Rs. 12 per mengsem arrived at by the 
lower Appellate Oourt without having 
regard to any ofthe circumstances which 
should be teken into consideration. When 
the plaintiff claims a lump sum on account 
of arrears of maintenance for more than 6 
years,.& discretion is vested in the court 
in the matter of fixing the rate. The 
point of view would not be the same as 
in the case where future maintenance is 
to be declared and fixed. In view of the 
discretionary power vested in the court 
ard taking into- account the fact of the 
plaintiff getting Rs. 40-per mensem as an 
independent source for his livelihood, I 
think fit to reduce the rate of maintenance 
decreed by the lower Appellate Oourt to 


‘Rs, 6 per mensem for the pericd of 4 


years 6 monthsduring which the plaintiff 
was getting the said extra income. 

One other question remains to be con. 
sidered. The courts below have made 
the Ist defendant personally liable for 
the amount decreed to the plaintiff, There 
are no satisfactory grounds inthis case to 
deviate from the general principle that the 
karnavan as manager of the tarwad is. 
bound to maintain the other members from 
out of the family income only. In the 
absence of proof of malversation or mis- 
appropriation of the income by the karnaran 
it would be most unreasonable to make 
him personally liable forsuch dues; 

I feel it necessary to observe that the 
considerations which prevailed in the 
present case for reducing the rate of main- 
tenance decreed to the plaintiff are con- 
fined to his claim viewed as one for a 
lump sum as arrears of maintenance for . 
more than 6 yeare. The discretion vested: 
in the court indealing with such claims 
has been exercised in this case. These 
considerations may not bə taken as the 
guiding factors in any claim for future 
maintenance to be made by the plaintiff or 
by any other member of the family, A 
claim of that kind will depend upon proof 
of circumstances relating to the family and 
the member claiming it. 
~ In the result, the decree of the lower 
Appellate -Court is modified - by awarding 
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-to the plaintiff maintenance at the rate of 
Rs. 12 per ménsem for the first period of 
2 years and 2 months and for the remain- 
ing period of 4 years and 6 months at the 
rate of Rs. 6 per mensem. The Ist defend- 
ant. will not be personally liablefor this 
amount but he should pay the same from 
out ofthe income of the -tarwad prop- 
erties and also from the properties of 
the tarwad. The parties will give and 
take proportionate costs in all the courts, 

N, K fA. Decree modified, 


LAHORE HIGH COURT. 
Civil Revision Petition No. 22 of 1932. 
July 11, 1932. 

Trex OHAND, J. 
SEORETARY or STATE ror INDIA 
in COUNOIL—OBJEOToR— 
PERTITIONSR 
versus 

SOHAN SINGH—DEOsEE HOLDER AND 

INU BAR— JUDGMENT- DEBTOR— RESPONDENT.| 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XXI, r.68—Other remedy open—Same matter under 
consideration in lower Court—Revision, 

It will be highly unusual, ifnot improper, for 
a Court of revision to interfere in a matter involv- 
ing questions of law and fact when it is under the 
consideration of a lower Court between the same 
Pat ie not proper for the High Oourt to interfere 
in revision where the applicant has aremedy by a 
regular suit under O, XXI, r. 63, Civil Procedure Code 
in which all the questions raised by him can be 
properly adjudicated upon. 

Petition for revision of the order of the 
Subordinate Judge, 8: con1 Olass, Amritsar, 
dated the 10th November, 1931. 

Mr. C. H. Carden Noad, The Govern- 
ment Advocate, for the Petitioner. 

Messre. Gobind Ram and Mahesh Das 
Bahl and Pandit Kishan Chand, for the 
Respondents. 

Judgment —Sohan Singh, respondent, 
brought a suit for recovery of Rs. 2,500 
against Musammat Tara Devi, widow of 
Diwan Chand, as the representative of her 
deceased husband, The suit was decreed 
against the defendant, the decretal amount 
being held recoverable from the estate of 
Diwan Ohand. In his lifetime Diwan 
Ohand was employed in the North Western 
Railway and had some money in deposit 
in the Providént Fund, 

In execution of the aforesaid decree the 
decree holder attached the Provident Fund 
money. The judgment-debtor Musammat 
ara Devi, as wellas the Railway authorities 
'Tjected to the attachment urging that the 
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Provident Fund money was not a part of 
tle estate of the deceased and could not 
be seized in execution of thedecree. The 
executing Oourt has dismissed these objec- 
tions and has allowed the decree holder to 
take the money in satisfaction of his 
decree. i 

The Secretary of State for India in 
Council has filed a petition. in the court to 
revise the order dismissing these objec- 
tions. Simultaneously the judgment-debtor, 
Musammat Tara Devi, has preferred in 
the Court of the District Judge an appeal 
under s. 47 of the Oode of Civil Procedure 
against the same order. It is admitted by 
all parties, that the hearing of this appeal 
has been postponed by the Distrivtt Judge 
pending disposal of the petition for revision 
before me. 

Oounsel for the decree holder. respondent 
raises a preliminary objection that, accord- 
ing to the well-settled practice of this 
court, the petition for revision should not 
be entertained, because (1) another remedy 
by way of. a regular suit is open to the 
petitioner, and (2) the accuracy of the 
judgment of ihe Jower Oourt is 
sub judice in regular appeal filed by 
Musammat Tara Devi before the Dis- 
trict Judge. He also contends that the 
grounds taken by the Secretary of State 
assail the findings cf the lower Court on 
questions of law |e. g, whether the rule of 
res judicata has been correctly applied to 
this case, whether the provisions of the 
Provident Fund Act have been infringed, 
and whether a document (Ex. P. A) has 
been misconstrued) and that even ifit be 
assumed that the decision of the lower 
Court on any or all these points was 
erroneous, this will not afford a good 
ground ior interference by this court on 
the revision side [Amir Hassan Khan v. 
Sheo Baksh Singh (1), Bala Krishna Udayar 
v. Vasudeva Ayyar (2) and Sant Singh v., 
Mubarak Singh (3).) In reply the learned 
Government Advocate relies on a Single 
Bench judgment of this court reported as 
Imam Din v. Mathra Das (4). 

After considering the matter and giving 
due weight to arguments of both Counsel, 


(1) 110, 65111. A, 237; 4 Sar. P.O. J. 559 
Refique & Jackson's P, O. No, 83(P. 0.). 

(2) 40 Ind. Oas. 650; 40 M. 793; 15 A. L. J. 645; 2 
P. L. W. 101; 33 M. L.J. 69; 26 O. L. J. 143; 19 Bom. 
L. R. 715; (1917) M.W. N. 628; 6 L. W. 501; 22 O. 
W. N. 50; 14 Bur. L, T. 48; 44 L'A 201 (P. O.) 

(3) 106'ind. Cas. 901; 9 Lah. 308; 29 P. L. R. 49; 
10 Lah. L. J. 51; A, I. R. 1928 Lah. 140, : 

(4) 132 Ind. Cas.666; A. IR, 1931 Lah, 666; Ind, 
Rul (1931) Lah, 650, E, i 
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I am of opinion, that the preliminary 
objection has force and must be sustained. 
As stated already, aregular appeal against 
the judgment of the lower Oourt has been 
filed by the judgment-debtor Musammat 
Tara Devi in the Oourt of the District 
Judge and in that appeal the questions of 
fact and law involved in the case are open 
to consideration and adjudication. Any 
expression of opinion by me in this revision 
petition is bound to adversely affect the 
rights of Musammat Tara Devi and the 
decree-holder in that appeal, and will in 
fact render it wholly infructuous, It is not 
denied that it will be highly unusual, if 
not improper, for the Oourt of revision to 
act ina manner which will lead to such a 
result. 

Secondly, the Secretary of State was not 
a party to the decree, in execution of 
which the questions in dispute have arisen. 
He intervened on an objection under O, 
XXI, r. 58, and on his objection being dis- 
allowed he has a remedy bya regular suit 
under O. XXI, r. 63 in which all the ques- 
tions now raised by him can be properly 
adjudicated upon. In these circumstances 
I think it is not proper for this court to 
exercise its extraordinary jurisdiction as a 
court of revision to give a finding on the 
points raised, some of which are indeed 
not open to-attack under s. 44 of the Punjab 
Courts Act ors. 115 of the Oode of Oivil 
Procedure. 

I, therefore, uphold the preliminary 
objection and dismiss the petition for 
revision, In the peculiar circumstances of 
the case I leave the parties to bear their 
own costs in this Court. 

A. Petition dismissed, 





PRIVY COUNCIL, 
Appeal from the Allahabad High Oourt. 
December 19, 1932. 
Loep Wrigst, Sir Gzuorce LOWNDES AND 
Sir DinsHan MuLLA. f 
Rai SHADI LAL—APPELLANT 


versus 
LAL BAHADUR alias JAGDAMBA 


BAHAI AND oTHERS—RESPONDENTS. 

Hindu Law—Joint family—Self-acquisitions— 
No presumption that family possesses joint property— 
Transfer of Property Act (IV of 1882), 8.76 (g)— 
Mortgage with possession—Failure to keep accounts 
—Right to claim interest. 

Under s. 76 (g), Transfer of Property Act, a mort- 
gagee in possession “ must keep clear, full and 
accurate accounts ofall sums received and spent by 
him as mortgagee” and if he does not do sohis claim 
for interest may be disallowed. [p. 741, col.22.] 
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Where the sons of a Hindu contended that the 
properties mortgaged by the'latter were ancestral: ” 

Held, that there was no presumption that a family, 
because it was joint, possessed joint property, and it 
was for thesons of the mortgagor to allege and 
prove that those properties were joint family prop- 
erties. [p. 740, col. 2.] is 

Dr. A. Majid, tor the Appellant. ia 

Sir Dinsbah Mulla.—This is an ap- 
peal froma judgment and decree, dated 
the 10th November, 1926, of the High 
Court at Allahabad which varied a judg- 
ment and decree, dated the 3lst July, 1921 
of the Subordinate Judge of Bareilly. Z 

On the 20th December, 1805, Munshi 
Inder Sahai executed a mortgage of his 
share of a village situated at Bareilly to 
secure payment of Rs. 7,000 lent to him by 
Rai Kishun Lal at interest at the rate of 
7 annas per cent, per mensem, 

The mortgage was one with possession, 
and the mortgagee was putin possession 
of the property on the same day. The. 
mortgage was for a term of five years. , 

On the 15th June, 1906, the mortgagor- 
executed a document called zamantnama_ 
(security bond) by which he created a 
charge on two other properties, the charge. 
tooperateif the property mortgaged by the’ 
deed of 1905 was found to be insufficient for 
payment of the morigage-debt in full, It. 
was stated in the document that both these » 
properties belonged to the mortgagor. 

Some time thereafter the mortgagor died 
leaving him surviving two sons, who are. 
the 1st and 2nd respondents before the 
Board, and a widow, who is the 3rd res-, 
pondent. After his death the mortgagee 
obtained a decree on the 26th April, 1909,. 
against the heirs of the mortgagor for. 
Rs. 679-6-6, being the balance of interest 
due up to the 2nd January, 1909, and: 
recover the amount from them. sot 
|, Respondents Nos, 5 to 7 are the heirs: 


> 


- of the mortgagee, and the appellant is- 


the transferee of their interest in all the. 
properties, The 8th respondent held a 
lease of part of the mortgaged property. 
from respondents Nos, 4 to 7 at an an- 
nual rent of Rs. 150. The lease expired: 
some years ago, but it was alleged that | 
a fresh lease had been granted to him by ` 
respondents Nos. 1 to 3. Respondents Nos. : 
9 to 12 are transferees of the interest of: 
respondents Nos. 1 to 3 in some of the: 
properties. ' 
On the 20th December, 1922, the appellant | 
brought the suit out of which the present - 
appeal arises in. the Oourt of the Subordi- , 
nate Judge of. Bareilly against the respond~ | 
ents to enforce -the ‘mortgage by sale of | 
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all three properties. The amount claimed 
was- Rs, 14,000, of which Rs. 7,000 was 
for principal, and the balance for inter- 
est. 

In their written statement, respondents 
Nos. 1 and 2 averred that “the mortgaged 
property” was ancestral, and that there 
was no necessity for the losn. They aleo 
pleaded that the mortgage-debt had been 
paid out of the rents and profits of the mort- 
gaged property, and that nothing was due 
to the appellant. 

Respondents Nos. 4 to 7 also filed a 
written statement alleging that they had 
transferred their interest to the appellant, 
and that they’ were wrongly joined as de- 
fendants to the suit. 

Several issues were framed by the Sub- 
ordinate Judge of which the following 
three only are now material :— 

“2, Whether the mortgaged property was the 
ancestral property of Inder Sahai, and whether the 
debt was incurred for legaland family necessity 
and: binding on the sons of Inder Sahai? " 

“6. Whether the bond is paid up by the usufruct 
ofthe property ?” 

“10 hether the plaintiff is 
relief, and if so, under what 
tions ?” 


Several witnesses were examined on boih 
sides. The trial Judge found on issue 
No, z that the mortgaged property was not 
ancestral. He treated the issue as one 
confined to the property mortgaged by 
the deed of 1205. He found issue No. 6 
in the negative, and declared that the 
amount due under the mortgage was 
Rs. 14,000, to which he added Rs. 766 for 
costs, and afurther sum of Rs, 935-10-8. 
for interest calculated st the rate of 6 
per cent, per annum on Rs, 14,000 from 
the date of suit up to the 3lst January, 
1924, being the date fixed for redemption. 
In the result he passed a decree for sale 
of the properties comprised bothin the 
mortgage-deed and the zamanatnama. 


The let, 2nd and 3rd respondents appeal- 
ed to the High Court at Allahabad, The 
learned Judges of the High Court agreed 
with the trial Judge on his finding that 
the property mortgaged by the deed of 
1905 was not ancestrel, but held, differ- 
ing from him, that the properties included 
in the zamanatnama’ were ancestral, They 
also held that the appellant had feiled to 
keep such accounts es are required of a 
mortgageo in possession, and disallowed 
the claim both for paet and future inter- 
est, Ip the result they varied the dec- 
ree of the triel Judge by excluding the 
properties -mentioned- in the-zamanatnama 


entitled to any 
terms and condi- 
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from the order for eale, and by disallow- 
ing all interest. The order of the lower 
Oourt as to costs was also varied, and direc- 
tions were given for the costs of the ap- 
peal. From thatdecree of the High Oourt 
the plaintiff has brought the present ap- 
peal to His Majesty in Council, There was 
no appearance for the respondents at the 
hearing of the appeal before the Board. 

Two contentions were raised on behalf of 
the appellant, (1) that the finding of the 
High Oourt that the properties compris- 
ed in the zamanatnama were ancestral 
was wrong; and (2) that the High Court 
were wrong in disallowing the appellant's 
claim for interest. : 

On the first point the learned Judges 
of the High Court said in their judgment as 
follows: 

“An issue was framed as to whether the mort- 
gaged property was the ancestral property of 
Inder Sahai or not, and the Judge found that it 
was not. He appears to have come to this finding 
with regardonly to the property originally includ- 
ed in the mortgage andto have paid no attention 
whatever to the property covered by the security 
bond, and yet he has granted the plaintiff a decree 
which will enablehim to put all the property 
to sale. We agree that the property included in 
the original mortgage bondis not ancestral prop- 
erty, but not only is there no proof that the house 
andthe property in Maheshpur, which is included 
inthe security bond, is not ancestral property, but 
the allegation in the written statement to that 
effect has never been answered even by the plaint- 


Their Lordships are unable to find any 
allegation in written statement that the 
properties included in the zamantnama 
were ancestral, Paragraphs 1, 2, 3, and 
the: first part of para. 4 of ‘further 
pleas” in the written statement,. relate 
solely to the property mortgaged by the 
deed of 1905, and issue No. 2, set out 
above, refers only tothat property. The 
zamanainama is referred to in the latter 
part of para, 4, and the only issue as to that 
was whether it was “illegal and without 
consideration.” Such being the pleadings 
and issues, it was not necessary for the 
trial Judge to inquire whether the prc- 
perties comprised -in the zamanatnama 
were ancestral. There is no presumption 
that a family, because it is joint, posses. 
sea joint property,and it was for the sons 
of ths mortgagor to allege and prove that 
those properties were joint family proper- 
ties. This, their Loraships think, they 
failed todo. Their Lordships are there- 
fore unable to agree with the High Court 
that the properties included in the zama- 
natnama were ancestral, 

As to interest, it was urged that the — 
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High ‘Court ought not to have disallow- 
the appellant's claim in toto, and they 
ought to have in any event directed an 
inquiry into the accounts, Their Lord- 
ships are unable to accede to this conten- 
tion. As regards accounts, it is enacted 
by s. 76, cl. (g), of the Transfer of 
Property Act, that a mortgagee in posses- 


sion “must keep clear, full and accurate ac- © 


counts of all sums received and spent by 
him as mortgagee.” No such accounts 
were kept by the appellant or his prede- 
cessors, nor were any such filed in Oourt, 
All that the appellant did was to plice 
before the Court a day before the judg- 
‘ment was pronounced, and after the evi- 
dence was closed, some accounts which 
apparently were prepared from khataunis 
kept by therevenue authorities. No actual 
receipts from the land were shown in the 
accounts. The receipts as shown in the 
accounts included inter alia the reni pay- 
able by the 8th respondent, which, as al- 
ready stated, was Rs, 150 per annum, 
The 8th respondent wasa clerkin the em- 
ploy of the heirs of the mortgagee, and 
he admitted in his evidence that the lease 
to him was “nominal,” and that he paid 
the profits of the land to the heirs. Those 
profits were notshown in the accounts. In 
the circumstances, their Lordships think 
that the High Oourt were right in dis~ 
allowing the appellant's claim for interest. 
is In the result, their Lordships are of 
opinion -that the appeal should bs allow- 
ed in part, and the decree of the High 
Oourt, dated the 10th November,1926, should 
‘be varied by ordering that if the money 
-realised by the sale of the property mort- 
gaged by the deed of the 20th December, 
-1905,-shall-not be sufficient for payment 
‘in full of the amount decreed by the 
-High Court, .the properties comprised 
in the.zamanainama dated the 5th June, 
‘1906, -or a sufficient part thereof, shall 
-be sold, and the net proceeds of the sale 
shall be applied in payment of-the ba- 
lance due to the appellant, and their 
Lordships will humbly advise His Majesty 
‘accordingly. The appellant will bear his 
own costs before this Board, 

A. Appeal partly allowed, 

Solicitors for the Appellant—Mr, H, 
Shephard, 

Solicitors for the Respondent—Messrs, 
T, L, Wilson & Co. ` 
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NAGPUR JUDICIAL COMMIS» 
SIONER'S COURT. 
Oriminal Appeal No, 150 of 193?, 
October 20, 1932. 
SUBAEDAR, A.J. O. 
SULEMAN—AccuoseD—APPELLANT 
versus 
EMPEROR —RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 84, 802—J oint 


commission of offence-—Common intention, importance 
of—Plea of grave and sudden provocation—Neces- 


sity of express plea and proof. 

The mere fact that several persons took part in 
a crime, in the absence of a common intention, is 
not sufficient to convict them of that crime. Under 
s. 34, Penal Code, the existence of a common inten- 
tion being the sole test of joint responsibility, it 
must be proved what the common intention was 
and that the common act for which the accused 
were to be made responsible was acted upon in 
furtherance of that common intention. The pre- 
sumption of constructive intention must not be too 
readily applied or pushed too far. [p. 744, cols. 1 & 2.] 

Grave and sudden provocation to be an effective 
defence must be expressly pleaded and then supporte 
ed by cogent evidence. [p. 743, col. 2.] 


Oriminal Appeal against an order of the 
Sessions Judge, Raipur 

Messrs. M. Y. Shareef and C. B. Parakh, 
for the Appellant. t 

Mr. P.aLobo, for the Orown. 

Judgment—On the 10th of the last 
Moharram, which fell on 17th May, 1932, 
the Musalman Marwadi Telis of Nawapara, 
which is a suburb of Rajim. had goneto 
the river bank to bury their T'azias, There 
a quarrel arose and a fight ensued between 
Suleman, Khsjju and Fatte on the one 
sida and Pirbaksh and his two brothers 
Kalu and Ali on the other, but before 
anything serious happened it was stopped, 
A report ofit was, however, made 
Suleman at the Rajim Police Thana, After 
the Tazias had been. buried people return- 
ed to their houses but after meals at 
about 10 o'clock in the night the mother 
of Suleman went to the house of Pirbaksh, 
marked No. 4 in the map (Ex. P-18), 
showering abuses. Kalu came upon the 
scene but the old woman was prevented 
from attacking him by some neighbours 
who caught bold of her and took her to 
the cross roads (point No. 1 in the map), 
A little later Suleman and Khajju, who are 
brothers and whose house is at point No.3 
in the map, were seen with lathis in their 
hands going in the direction of the house 
of Pirbaksh also streaming abuses, but 
at the intercession of certain persons they 
were prevented from going farther than 
the house of Dhanji Marwadi and brought 
back to the point No. 1. Both of them 
then took their stapd outside the shops 
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near the cross roads but were still abus- 


ing. 

_Pirbaksh who had gone to attend the 
night prayer at the Masjid having appar- 
ently got news of what had happened 
came’ to the main road at point No. 7 
through the lane shown in dotted line in 
the. map and proceeded to the point No. 1 
with a small stick in his hand also shout- 
ing abuses. When he reached the spot 
between the shops of Sonilal and Ohandu- 
lal, which are at the opposite corners of 
‘the croes roads Suleman gave Pirbaksh 
a latht blow in the back (injury No. 6 
in the post mortem report Ex. P-19) and 
‘as Pirbaksh turned round, Khajju also 
‘delivered a blow over Pirbaksh’s right ear 
-which brought him to the ground: this 
‘is described as injury No. 1 in Ex. P-19 
and proved fatal. Thereafter Suleman 
further struck hima blow on the chest(injury 
No. 3) and Khajju gave him a prod with 
the end of his lathi on the chin (injury 
No. 2.) Kalu and Ali, then, reached the 
scene and there was a free fight between 
them on the one side and Suleman, Khajju, 
Fatte and Walli onthe other which result- 
ed in injuries to combatants on both 
sides. Aiter the fight was over Suleman 
and Kalu made reports at the Police 
station. Pirbaksh was taken to the Thana 
and was later on sent to the hospital 
where he, however, died soon after admis- 
sion, 

Asa result of the Police investigation 
Suleman and Khajju were put up before 
Mre Snelson, Magistrate, Kirst Oless, for 
being committed to the Court of Session 
on charges:of murdering Pirbaksh under 
s. 302, Indian Penal Oode, and Fatte and 
Walli for causing hurt to Kallu and Ali 
with. dangerous weapons, viz., lathis, under 
s. 324, Indian -Penal Code. In due course 
all the four accused were committed by 
the Magistrate to take their trial before 
the Oourt of Session which was held by the 
Sessions Judge, Raipur. 
` In his statement Suleman said that 
while he was sitting in the Soda shop at 
the cross reads Pirbaksh with his brothers 
and othera-came and began to abuse him 
for having made a report to the Police, 
that he replied but before the people could 
separate them they attacked him and that 
after recsiving wounds on the head and 
hand he fell down and then ran away. 
He denied having gone towards the house 
of Pirbaksh or having assaulted him. 
Khajju stated that after his meals when 
he had gone'to the shop to buy “pan” he 


SULEMAN V, EMPRROR. 


142 1, 0. 


noticed Pirbaksh and others abusing 
Suleman about the report and then beating 
him, and that he went to Suleman’s help 
but fell down and fled away. Like Suleman 
he also denied having gone towards the 
house of Pirbaksh or having struck him 
any blow. Fatte and Walli toth pleaded 
alibi. 

Kalu (P. W. No. +), Ali (P. W. No. 4) 
Jodhraj (P. W. No.5) and Nanhelal (P. W. 
No. 6) who were the eye-witnesses of the 
occurrence, fully supported the story for 
the prosecution as detailed above. Five 
witnessee, who were examined in defence, 
however, stated that Pirbaksh and his 
brothers end otherr came to the cross roads 
abusing, that Pirbakeh first struck a blow 
on Suleman’s head and knocked him down 
and that thereafter a free fight ensued 
hetween the brothers of both the parties 
and others. Although the plea of self- 
defence was not even suggested by the 
accused in their examination, it was 
expressly pleaded in defence but without 
specification of the circumstances on which 
it was rested: This defect seems, however, 
to have been made good in the defence 
evidence, 

The learned Sessions Judge carefully 
summarised and critically analysed this 
evidence in para.3 of his judgment and 
for reasons given therein disbelieved it. 
He accepted the versicn of the eye-witnesses 
for the prosecution end held the first two 
accused responsible fcr the murder of 
Pirbaksh. Khajju, who caused the fatal 
blow which resulted in the triple fracture 
cf the skull, was held primarily responsi- 
ble for causing the death of Pirbaksh and 
Suleman constructively so under e. 34, 
Indian Penal Code. For want of evidence 
Walli was acquitted and Fatte was only 
convicted of causing cimple hurt under 
s. 323, Indian Penal Code,and was sentenc- 
ed to psy a fine of Rs. 50. or 2 months’ 
rigorous imprisonment in default. Suleman 
and Khajju were sentenced to transporta- 
tion for life. Fatte has not appealed but both 
Suleman and Khajju have appealed against 
their conviction. As both the appeals (this 
and Criminal Appeal No. 151 of 1932) 
arise out of 1) eame case and were argued 
together they w be disposed of by this 
judgment. 

As the cages of the two appellants 
differed in scme respects their appeals 
were argued by separate Counsel. Mr. 
Shareef, who appeared for the appellant 
Khajju, read & to me the whole of the 
evidence of the eye witnesses for the pro- 
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sécution and the defence and fresly com- 
mented therein. Hè urged that sinos the 
defence witne3se3 ware independent traders 
of the locality their story that Pirbaksh 
first assaulted Suleman and then a free 
fight ensued on both sides should bə 
accepted and that if that was accepted 
it would be obvious that his: client was 
not guilty of any offence because after 
he witnessed the assault upon his brother 
Suleman by the deceased Pirbaksh he 
struck the latter in the exercise of his 
right of self-defence. It appears to me 
that the defence witnesses are telling .a 
very fantastic story apart from the fact 
that the appellants themselves, as accused, 
did not give it out in their examination. 
Moreover as very properly .pointed ‘out 
by the learned Sessions Judge in pars. 
3 of his judgment “the divergence in their 
evidence are so Many and conflicting as 
to render it free from all doubt that 
they. are telling lies’. I, therefore, agree 
with the learned Judge thatthestory told 
by these witnesses that Pirbaksh first 
assaulted Suleman is not true and that 
the version of the prosecution witnesses 
that Pirbaksh was in the first instance 
assaulted by Suleman and later by Khsjju 
is correct, In view of this finding it is 
obvious that no qtestion of the exercise of 
the right of private defence arises in the 
case of this appellant. 

It was further contended that as Pirbaksh 
rushed to the scene with a stick shouting 
filthy abuses the appellants had reason- 
able apprehension of an assault by him 
upon themselves which might possibly have 
resulted in causing grievous hurt to them, 
and they were, therefore, justified in 
striking Pirbakeh with a view to prevent 
such an assault, For various reasons this 
contention is untenable. In the first place 
such a plea was rot advanced at the 
trial, Secondly, it is inconsistent with the 
facts alleged by the appellants in their 
examination, Thirdly, according to the 
prosecution evidence, which has not in 
any way been controverted by the defence 
evidence, Pirbaksh had in his hand a 
lathi only “about 12 cubits long, the sort 
one would use to peat a dog”. There 
was thus in fact no reasonable ground 
for the appellants to apprehend any 
grievous hurt at the hands of Pirbaksh 
so as to furnish an occasion for the 
exercise of the right of private defence. 

It was next argued by Mr. Shareef that 
on the finding of the learned Sessions 
Judge himself that both Suleman and 
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Khajju did not assault the deceased with: 
the intention of causing bis death they. 
should not hava baen convicted of murder. 
and that the view of the law propounded 
in Jhagru Gond v, Emperor (1) was not 
quite sound. As far as I am aware the 
principle laid down in Jhagru Gond’s 
case (1)has been consistently followed by: 
this court for the past 26 fyears, Speakin 
for myself I consider the law propounde 
in this ruling as perfectly sound in spite 
of the fact that certain other High Oourts 
have taken a different view of the matter. 
It is clearly established that the blow on 
the right side of the head above the right 
ear described as injury No. lin Ex. P-19 
which caused the death of Pirbaksh was 
given by the appellant Khajju. He must, 
therefore, be deemed to have intended to 
cause such bodily injury to the deceased 
as was likely to cause his death. -His 
conviction under s. 302, Indian Penal 
Oode, is then perfectly correct. In view 
of the peculiar circumstances of the case 
the sentence awarded to him is also 
proper. Oe tes 
In this connection Mr. Shareef also 
advanced another ingenious argument which 
does not appear to have been putforward 
before the Sessions Judge. It was con- 
tended that since Pirbaksh is proved to 
have rushed to the scene abusing the 
appellants by their daughter, this gave 
such a grave and sudden provocation to 
the latter and deprived them of the power 
of self-control that the case fell within 
the purview of the first exception to s. 
300, Indian Penal Code, and the ‘offence, 
therefore, was one under s, 304 and not 
under s. 302, Indian Penal Code, This 
argument is, however, equally untenable. 
It is always a very difficult matter. to read 
the mind of an accused. The question is 
eseentially one of fact and has to be 
expressly pleaded in the ‘first instance 
and then supported by cogent evidence. 
In the first place as has already been 
noticed the appellants did not plead that 
by the abuses of Pirbaksh they received 
such a grave and sudden provocation that 
it deprived them of the power of self- 
control with the result that they com- 
mitted the bratal assault upon him, 
Secondly, on the facta proved by the 
prosecution it is abundantly clear that the 
alleged provocation was voluntarily pro- 
voked by the appellants by their own 
conduct iu having gone towards the house 
of Pirbaksh streaming abuses snd then 
(1) 1N. L. R. 134. 
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remaining at the cross roads still abusing. 
I hold then that the case of the appellants 
is not covered by the first exception to 
B. 3(0, Indian Penal Code. 

On behalf of the appellant Suleman 
Mr. Parakh contended that on the finding 
of the learned Scesions Judge himself 
that beyond intending to give Pirbaksh 
a gccd threshing, none of the appellants 
had any intention of causing his death, 
it should have been held that ‘a, 34, 
Indian Penal Code, had no applicability 
to the case of thia appellant, In my 
opinion this contention is well founded. 
Section 34 runs as under: — 

“When a criminal act is done by' several persons, in 
furtherance of the common intention of all, each of 
such persons is.liable for that act in the same 
manner as if it were done by him alone.” 

It ie, therefore, clear from the definition 
itself that the furtherance-of a common 
design is a condition precedent for con- 
victing each of the persons who take part 
in the commission of a crime. The mere 
fact that several persons took part in a 
crime, in the absence of a common inten- 
tion, is not sufficient to convict them of 
that crime, 

In the earlier part of para, 6 of his 
judgment the learned Sessions Judge 
records the following definite finding :— 

“I hardly think there can be any discussion on 
the question that Suleman and Khajju had the 
intention of giving Pirbaksh a good thrashing; I 
do not think that they attacked him with the 
intention of killing him or that one of them attacked 
with the intention of ‘killing-and the other only 
with the intention of thrashing, but it is clear 
beyond dispute that they both intended to thrash 
Pirbaksh.” 

The finding at the end of the same 
paragraph that “these two accused intend- 
ed to thrash Pirbaksh and they were 
indifferent as to the consequence, as ig 
evidenced from their continuing to beat 
him when he hed fallen down“ ie, how- 
ever, a little inconsistent with the earlier 
one with which I am in complete agree- 
ment, 


But this finding is not sufficient in 


law to attract the application of s. 34, 
Indian Penal Code. The law on the subject 
is thus ably summarised at page 64 of 
Reatanlal'’s Law of Orimes, 12th Edition ;— 

“It is not sufficient for joint responsibility for 
an oflence under this section that the offence actually 
committed was likely to occur as a result of the 
Several persons acting together; but that the exist. 
ence of a common intention being the sole test of 
joint responsibility it must be proved what the 
common intention was and that ‘the common act 
for which the accused were to be made responsible 
was acted upon in furtherance of that common. 
intention. The presumption of constructive intention 
must not be too readily applied or pushed too far, 
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The mere fact that a man may think a thing likely 
to happen is vastly different from his intending 
that that thing should happen. The latter ingredient 
is necessary under this section, the former by itself 
is irrelevant to the section. It is only when a court 
can with some judicial certitude hold that a parti- 
cular accused must have preconceived or premeditat- 
ed the result which ensued, or acted in concert with 
others in order to bring about that result, that 
this section may be applied." its ate 

It is already noticed that i hajju's 
intention to cause the death of Pirbaksh 
has only been inferred by the legal presump- 
tion that the first injury inflicted by him 
caused the death of the deceased, Under 
these circumstances it is -not logically 
possible to hold that:Suleman could share 
that intention, The facts of the present 
case appear to me analogous ‘to those of 
Queen-Empress v. Duma Baidya .(2) where 
it was held, in similar circumstances, that 
in the absences of proof that the prisoners 
had the common intention to inflict injury 
to cause death, they could not be convict- 
ed of murder but thateach should be held 
responsible for his own action. 

It is proved that the appellant Suleman 
inflicted only two injuries described as 
Nos. 3 and 6 in Ex. P-19. Both of them 
are only simple hurt but as they were 
caused by lathi blows.the offence would 
fall under s. 324, Indian Penal Code, I 
would, therefore, set aside the -conviction 
of this appellant under s. 302 read with 
's. 34, Indian Penal Oode, and convict him 
unders. 334 Indian PenalOode and substitute 
for the sentence of trausportation for life 
a sentence of ons year's rig rous imprison- 
ment. The appeal of Khajju is dismis- 
sed. A 

w/a, 

(2) 19 M.:483. 


Appeal dismissed, 


MADRAS HIGH COURT. 
Oivil Appeal No. 336 of 1929. 
April 29, 1932, 

OURGENVEN AND Sunpanam Onerty, JJ. 
Tss MAHARAJAH cr PITHAPURAM— 
PLalNTIFF—APPELLANT 

versus 
Sree Rajah RAVU VENKATA- 
MAHIPATI GANGADHARARAMARAO 
BAHADUR GARU AND ctHERs— 


DEFENDANTA— RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 8 (5) (10), 6— 
Zamindars—Grant of private land to adopted son— 
Land recorded as ryoti—Tenants settled on land, by 
grantee, status of—Acquisition of occupancy rights. 

Certain lands which were originally private lands 
belonging to the Raja of Pithapuram were granted 
to an adopted son of the Raja for his maintenance, 
During the settlement the revenue officer found that 
the lands were ryoti lands, that the building which 
{t once contained had disappeared and thatthe land 
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was being cultivated with dry crops by the tenants 
of the grantee It was accordingly registered in 
those terms as ryoti land with the grantee as 
dandholder and with the two tenants as his ryots 
being specifically described as Dharimilla inam: 

Held, that in these circumstances the 
only conclusion to be drawn was that from the point of 
view ofthe Madras Estates Land Act it had remained 
ryoti land throughout, although it was temporarily 
devoted toa purpose more characteristic of private 
land. [p. 746, col. 1] . 

Held, further, on a construction of the terms of the 
grant that a life-estate was given to the adopted son 
in this property, and not a mere license to 
occupy, that the interest conveyed was suffici- 
ent to constitute him landlord within the meaning of 
the Madras Estates Land Act, and the tenants admit- 
ted by him acquired occupancy rights. [p. 747, col. 1.] 

The use of the term ‘haveli_ denotes that the lands 
were reserved for the zamindar's personal use and 
were not available for grant in the ordinary way. [p. 
745, col. 2.] 

Second Oivil Appeal against the decree 
of the Court of the Subordinate Judge cf 
-Cocanads, in O. 8. No. 20 of 1926. 

The Advocate-General, for the Appellant. 

- Mr. P. Venkataramana Rao, for the Re- 
spondents. 

Curgenven, J.—The suit out of which 
this appeal arises was filed by the Maharaja 
of Pithapuram to recover possession of a 
piece of land measuring about 40 acres, 
which, with buildings upon it, formed part 
of a maintenance grant made by the late 
Raja of Pithapuram to his adopted sop, 
Ramakrishna Rao, father of defendants 
Nos, 1 to 4, Particulars of the litigation which 
arose out of that grant have been summa: 
rised in the judgment of the learned Sub- 
ordinate Judge and it is enough to say.here 
that so far as the nature and legal effect of 
“the grant are concerned it has been decided 
‘that it was for the maintenance only of 
Ramakrishna Rao, that it lapsed at his death 
-and that the property is recoverable by the 
-plaintiff as his father’s heir. While adopt- 
ing this position however, the lower Oourt 
has given the plaintiff a decree only for the 
melwaram interest in the land, and it is 
against the decree so limited that the plain- 
tiff appeals, 


The primary question arising depends 
upon the provisions of the Madras Estates 
Land Act, whether the land is ryoti land 
as defined in that Act or whether it is 
private land. The ‘learned Subordinate 
Jadge has found that prior to the main- 
tenance grant, which took place in 1882, 
the land was private land. But he thinks 
that owing to certain statements made and 
orders passed at the time (19.2-1913) that 

a Record-of-Rigats was prepared of the 
Pithapuram estate it came to be treated as 
ryott land and must be so regarded, Under 
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sB. 185 of the Act land in an estate shall be 
presumed not to be private land until the 
contrary isshown. They show that it was 
private land the. plaintiff has produced 
certain records, Ex. O series, and has exa- 
mined two witneszes, P. We. Nos.] and 2, 
The records cover the years 1874 to 1878 
and consist of estate correspondence relat- 
ing to the care of this'land andthe build- 
ingaupon it, They undoubtedly show that 
the land was not during that period under 
cultivation or in the hands of ryots, but 
afforded a site and compound for certain 
buildings belonging to the Rajah. In all 
these records the land is referred to as 
Suryaracp2t hareii, It is contended that 
the word "“haieli™ is the local equivalent of 
pannai or home-farm lands and therefore 
to be included in‘private land’ as defined 
in s. 3 (10) of the Act. Brown’s Dictionary 
gives “mansion, palace” aa the English 
equivalent of this word. In Maclean's 
Manual of the Administration of the Mad- 
ras Presidency (1893) the glossary contains 
the word “havelly” which it translates as 
“environs” and defines as ‘the tract of 
country adjacent to a capital town and. 
originally annexed to it for the supply of 
public establishmente; afterwards came to 
signify lands under direct Government 
management, cf., ‘home-farms”. Under 
‘home farms’ we find reference to the vil- 
lages round the area comprising the origi- 
nal grants for building Fort Saint George, 
such as Ohetput, Egmore, Nungambakkam, 
etc. These suthorities do not throw much 
light on-how this word should be under- 
stood when usedin relation to zamindar’s 
estates. Butit may perhaps be taken that 
it was intended to denote by its use that 
the lands were reserved for the zamindar'’s 
personal use and were not available for 
grant in the ordinary way. The witnesses 
speak to the previous existence of buildings 
upon this land, and there can be no-doubt 
that during the period to which they refer 
it afforded no more thana large compound 
for ; these buildings. Doubtless because it 
contained asuitable house, it was given by 
the previous Raja to his adopted son for 
his residence. Father and son however 
fell out, the adopted son went away and 
spent the remainder of his life in Madras 
anda good many years sgo the buildings 
fell down or were demolished, and the 
lsnd was divided into two portions, each 
cultivated by a tenant. That was the con- 
dition of effaira when the Record of-Rights 
already referred to was prepared. The 
procedure for the preparation of such a 
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record is laid down in Chap. XI of the 
Act. It provides opportunities for land- 
holders and ryots to represent thei¥ claims 
and to present objections. When this 
land came up for registration an objection 
statement (Ex, II) was made on behalf of 
the Raja by. one of his Thanedars. It ap- 
peara thatin the draft record the land had 
been described as poramboke and the 
objection was made thatit was not poram-: 
boke but was ryoti land. “It was given to 
theadopted son of the late Raja free of 
rent and it is now being sued for culti- 
vation purposes. Prays that it may be 
registered as subsequent inam.“ The 
Revenue Officer who prepared the record 
upon this passed orders (Ex III) in the 
course of which he stated that an* exami- 
nation of the azmoish chitta showed that 
the, land in question corresponded to 
azmoish numbers 100, 101 and 102 which 
were ryoti lands, that the building which 
it once contained had disappeared and 
that the land was being cultivated with dry 
crops by the tenants of Ramakrishna Rao. 
It was accordingly registered in these 
terms as ryoti land with Ramakriehna Rao 
as landholder and with the two tenants 
as his ryots, being specifically described as 
Dharimilla inam. It appears very difficult 
forthe plaintiff, in the face of this record, 
‘to contend that the land is or has ever been 
anything but ryott land. The statement, 
Kix. Il, was made by his accredited agent who 
‘muet be supposed to have had knowledge 
of all the facts, andin formal proceeding 
involving permanent consequences, The 
facts appear to me to be reconcilable not with 
‘the view of the learned Subordinate Judge 
that the land which had been private land 
‘became converted by this action into 
‘ryott land, but that the estate never had 
any intention of permanently reserving the 
land for private purposes. It must be 
presumed, because the contrary has not 
been shown, that prior to the period to 
which Ex, O series relate the land had 
been treated as ryoti land, and clearly 
enough it was again treated as ryoti land 
after the Raja’s adopted son had abandon- 
ed it. In these circumstances I think that 
the only conclusion to be drawn is that 
from the point of view of the Madras 
Estates Land Act it had remained ryoti 
land throughout, although it was tempo- 
ratily devoted to a purpose more charac- 
teristic of private land, 

The next question ice, assuming the land 
to have been throughout ryoti land, who, 
after its grant in 1882 to Ramakrishna Rao, 


MAHARJJAH OF PITHAPURAM V. VENKATAMAGIPATY, 


142 1, 0, 


occupied the position of landholder with 
respect to it. Section 3 (5) of the Act runs 
thus :— 

“Landholder” means a person owing an _ estate or 
part thereof and includes every person entitled to 
collect the rents of the whole or any portion of the 
estate by virtue of any transfer from the owner or his 
predecessor-in-title or of any order of a competent 


court or of any provision of law.” 


Where there is a dispute between two or 
more persons 28 to which of them is the 
landholder for ali or any of the -purposes 
ofthis Act or between two or more joint 
landholders as to which of them is entitled 
to proceed and he dealt with as such 
landholder, the person who ehall be deemed 
to be’ the landkolder for such purposes 
shall be the person whom the Oollector, 
subject to any decree or order of a com- 
petent Civil Court, msy recognise cr nomi- 


‘nate as such landholder in accordance with 


rules to bə framed by the Local Govern- 
ment in this behalf. 

It is not disputed that an owner of alife- 
estate will be a ‘landholder’ within this 
definition, whereas no such status will be 
acquired by a person to whom the mere 
tight of residence upon the property has 
been accorded. The question thus ‘ie, what 
was the extent of the right conferred upon 
Ramakrishna Rao in respect of this land 
by the terms of the maintenance grant. 
The material portion of the grant (Ex, B) 
bas been extracted in para. 8 of the lower 
Court’s judgment. The Raja says that 
whereas he has agreed to give hima house 
at Oocanada toreside in he covenants to 
put him in pcssession and to allow him to 
reside peaceably in the house, This 
may perhaps be read in two ways, 
either as giving a right of residence upon 
the property and no more, or as giving the 
property itself, for so long asthe grant of 
maintenance was in force, he reference to 
residence being merely a recital of the 
occasion of the grant. lhave come to the 
conclusion that the latter is more probably 
the true construction, that a life-estate 
was given to the adoptedson in this prop- 
erty, and not a mere license tooccupy. “I 
have agreed to give a house at Oocanada 
to reside in” does not merely mean “I have 
agreed to allow you to reside in my house 
at Oocanada’, There is no provision for 
disfeasance in the event of the property 
being put to any other purpose. And if 
there is ambiguity in the document, ex- 
trinsic evidence will ba admissible in 6x- 
planation of what the parties intended, and 
we have in Ex. II the unequivocal de- 
claration of the successor to the grantor, 
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who may be presumed to have known his 
father’s intentions, that the grant amount- 
ed to a dharimillainam. I conclude ac: 
cordingly that the interest conveyed to 
Ramakrishna Rao was aufficient to con- 
stitute him landlord within the meaning 
of the Madras Estates Land Act. If that 
be so, itis not disputed that he admitted 
the two tenants to the landso that, under 
s. 6 of the Act, they acquired a permanent 
right of occupancy. Whether or not that 
right was conveyed to the lst defendant 
under Exs. IV to Vl is a question which 
need not be decided inthis appeal. Wher- 
ever the occupancy right may reside, upon 
the above findings the plaintiff will be 
entitled only to the melvaram, and this is 
whee thé lower Court has decreed to 

im. 

I would accordingly dismiss the appeal 
with costs. 

Sundaram Chetty, J.—I concur. 

N.K/a, - Appeal dismissed. 


CALCUTTA HIGH COURT. 
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August 26, 1931. 

MOUOKERJI AND GUBA, JJ. 

GOPAL LAL OHANDRA—APPBLLANT 
versus 
AMULYAKUMAR{SUR—Responpenr. 

Succession Act (XXXIX of 1925), s. 187—Probate— 
Will—Executors—When probate takes effect—Bengal 
Tenancy Act (VIII of 1885), ss 148, 167—Notice— 
Knowledge, sufficiency of—‘Assignee’' in s. 148, 
meaning of—Sale—Inadequacy of price, effect of— 
Collector acting under s. 167, jurisdiction of. 

According to the view adopted by the Calcutta 
High Court regarding wills after 1870, on the ex- 
ecutors obtaining probate, they immediately become 
vested by force of statute with the whole of the 
estate, which belonged to the testator at the time 
of his death; or, in other words, the vesting takes 
place on the taking of probate, but relates back to the 
time of the testator's death and to the estate which 
then belonged to him. Administrator-General of 
Bengal v. Prem Lal Mullick (4), Sarat Chandra 
Banerjee v. Bhupendra Nath (5), Kurrutulain Baha- 
dur v. Nuzbatud-dowla Abbas Hossain Khan (6 
referred to. K. Ramiah v. K. Venkatasubbamma 7) 
not followed. [p. 748, col. 2.] 

-The legal heir of a testator in possession of his 
general estate can maintain a suitfor the benefit of 
the estate so long as any other claimant does not 
establish his right to the same under the will. 
Basanta Kumar v. Gopal Chandra (9), referred to. 
[p. 749, col. 1.] 

Inadequacy of the price is hardly a consideration 
which comes in when the queation-is what is the legal 
consequence that should have followed from a sale. 
Irregularities and errors regarding only the forms 
used and {the statements as to the existence or 
otherwise of encumbrances cannot affect the statutory 
consequences of the sale that was held. [p. 749, col, 2.] 
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Section 167, Bengal Tenancy Act, speaks of “notice” 
and not “knowledge” andso requires some intimation 
of a definite character as regards the nature and the 
particulars of the encumbrance to serve as a basis, on 
which the starting point of the period contemplated 
by the section may rest. [p. 750, col. 2.] 

Obiter :—As no form of notice has been prescribed 
by the statute,knowledge or intimation may sometimes 
be sufficient to impute notice, if the. circumstances are 
suchas may reasonably require the person, who has 
such knowledge or intimation, to enquire about the 
particulars. Yusuf Gazi y, Asmat Mollah (19), 
referred to. [ibid.] 

The word ‘assignee’ in s. 148 (k), Bengal Tenancy 
Act, does not include persons in whom alegal estate 
was rested by anact of the owner but who have no 
independent interest in the property. Chhatrapat 
Singh v, Gopi Chand Bothra (11), followed. [p. 749, 
col. 1. 

Though a Oollector acting under s. 167 is a 
ministerial officer, there is nothing to sug- 
gest that the Collector may not change his mind 
orthat he may not subsequently do what he had 
declined to do before. Nritya Gopal Hazra v. 
Golam Rasool (12), distinguished. [p. 749, col. 2.] 


Mr. Brajalal Chakrabarti, Manmdthanath 
Ray and Krishnalal Banerji, for the 
Appellant, 

Messrs. Rupendrakumar Miira and Kapi- 
lendrakrishna Deb, for the Respondent. 

Judgment;—The plaintiff instituted 
this suit for enforcement of a mortgage 
bond in his favour, of which the considera- 
tion was made up of his dues upon seven 
promissory notes and a cash amount of 
R». 8,000 odd,and upon four subsequent mort- 
gages in his favour on deposit of title deeds. 
The moneys were taken and the bonds were 
executed by one Taraknath Banerji, defen- 
Gant No. l in the suit, who held the mort- 
gaged properties under defendants Nos. 3 
to 6 under a dar mourast mokarrari lease. 
The latter purchased the properties in 
execution of a decree for arrears of rent 
against defendant No, 1. The plaintifi’s 
case was that the said purchase was made 
with knowledge and notice of the encamb- 
rances in plaintifi’s favour and that inlaw 
and equity the purchasers were bound to 
pay up the plaintiff's dues. He prayed for 
a preliminaryadecree for sale with liberty 
reserved to apply for a personal decree for 
the balance. 

Defendant Ne. 2 disclaimed all interest 
in the mortgaged properties. He, as well 
as the other defendants, namely, Nos. 3to 6, 
alleged that they had no knowledge or 
notice of the encumbrances prior to the 
sale, that the sale was held in execution 
of a decree for rent in accordance with the 
provisiors of the Bengal Tenaucy Act with 
power to the purchasers to avoid all encum- 
brances, that they got notice of the 
encumbrances, when they received the 
notices through court in connection with 
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the present suit and they thereupon annul- 
led the encumbrances-by proceeding under 
s..167 of the Act. The Subordinate Jadge 
-has made a decree for money in plaintifi's 
favour against defendant No. 1 and hss 
‘dismissed the suit sgainst defendants Nos, 
2to 6. The plaintiff has appealed. 

The first contenticn of ths appellant is 
that the desree, in execution of which 
defendants Ncs. 3 to 6 made the purchase, 
was not a decree for rent contemplated 
by the Bengal Tenancy Act and the sale 
in execution also had not the effect of a 
rent sale thereunder. This contention is 
pressed on several grounds, which will be 
noticed presently. Bat before doing so 
it will -be convenient to state a few 
facts. i 
. The suit for rent was instituted by five 
persons, namely: (1) Praphullakamar, (2) 
Amulyakumsr, a minor son of one 
Shashibhooshan represented by his mother 
Manmohini, (3) Anathnath, (4) Sarojekumar 
and (5) Prasannakumar It was stated in 
the plaint that the share of Nos. 1 and 2 
wes 10 annas, of No. 3+2 annas, 13 
gandas L-k. kr, of No 4—13 gandas lk 
lk.l kr, end of No. 5—2 annas 13 
gandas 1 kr. The prayer was for recovery 
of rents and ceases for the years 
1324 to 1327 B. B. with damages and 
interest. It was instituted on 14th April 
1921, Shashibhooshan had left a will, dated 
10th October, 1918, which was pending 
probate at the date of the suit. By the 
will, Praphullakumar, Manmohini and 
Shashibhooshan’s son in-law, Satish, were 
appointed executors: the first two being 
also appointed: guardians of the person of 
the minor, Amulyakumar. Several bequests 
were made -in- favour of different persons, 
the properties, with which this suit is 
concerned, being bequeathed to Amulya- 
kumar and it being provided that the 
executors should deliver them to him on 
his completing the age of 21 years. Pro- 
bate was issued in favourof the two execu- 
tors, Praphullakumar and Manmohiai on 
28th April 1921. Oa7th September, 1921, 
the decree was passed in the suit for rent. 
The plaintiffs in the suit named above, as 
decree-holders, applied for execution, 
The sale was held on lYth November, 
1923, they themselves being purchasers, 
They obtained a sale certificate in their 
own names on 2lst December 1923, and 
they obtained delivery of possession of the 
purchased properties on 10ih January 
1924. 

lt has been argued that, as the prop- 
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erties had vested in the executors under 
the will, there was no representation in 
respect of the 10annas share of Shashi- 
bhooshan in the properties, since not the 
executors but the plaintiffs Nos. 1 and 2, 
that is to say, Praphulla in his personal 
capacity and Amulyakumar as repressnted 
by his guardian Manmohini, and not 
Manmohini as executrix, had sued so far 
as that share is concerned. Thiis conten- 
tion is pressed on the strength of the 
decisions of the Judicial Committee in the 
caseof Meyappa Chetty v. Subramanian 
Chetty (1). Ia that case their Lordships 
observed: 

“Tt is quite clear that an executor derives his title 
and authority from the will of his testator and not 
from any grant of probate. The personal property 
of the testator, including all rights of action, vests 
in him upon the testator’s death, and the consequen- 
ce is that he can institute an action in the character 
of executor before he proves the will. :He cannot, 
it is true, obtain a decres before probate, but this is 
not because his title dependson probate, but because 
the production of the probate is the only way in 
which, by the rules of the court, he is allowed to prove 
his title.” 

Their Lordships were there relying on 
the English Law onthe point and referr- 
ed tothe cases of Thompsom v. Reynalds 
(2) and Woolley v. Clark (3). The view 
adopted by this court in respect of wills 
after 1870 is that on the executors ob- 
taining probate, they immediately become 
vested by force of statute with the whole 
of the estate, which belonged to the testator 
at the time of his death: or in other words, 
that the vesting takes place on the taking 
of probate, but relates back to the time’ 
of the testator’s death and to the estate 
which then belonged to him: see Admin- 
istrator General of Bengal v. Premlal 
Mullick (4), Sarat Chandra Banerjee v. 
Bhupendra Nath (5)and Kurrutulain 
Bahadur v. Nuzbat-ud dowla Abbas Hossein 
Khan (6). It has been pointed out to us 
that a differant view has been taken in 
other courts e. g, in the casein K.Ramiah 
v. E. Venkatasubbamma (7), but we should 


(1) 35 Ind. Oas. 323; A. I. R. 1916 P.O, 202; 43 T, A, 
113; 20 O. W. N. 833; (1916) 1M. W. N,455; 18 Bom, 
L. R. 642; 85 L. J. P. O. 179; (1916) 1 A. 0,608; 114 
L. T. 1002 (P. O.) 

(2) (1827) 3,0. & P.'123, 

(3) (1822) 5 B. & Ald, 744; 1 D, &R. 409; 24 RR, 
546 


(4) 22 O. 788; 22°I. A. 107; 6 Sar. 603 (P O.). 

(5) 25 O 103, 

(6) 33 C. 116; 321. A. 244; 7 Bom. D.R, 876; 90. 
W. N. 938: 1 O L. J. 594,15 M. L J, 336; 2 A. L.J. 
758; 8 Sar. 839 (P. O.) 

(7) 94 Ind. Qas. 83; A.I, R, 1926 Mad. 434; 49M. 
261; 50 M L. J. 308; (1926) M. W. N. 297; A. I. R, 1926 
Mad. 134 (F. BA). | 


1233 
be content to adopt the view which this 
court has taken, It is true that, if an 
exccutor institutes a suit in anticipation 
of probate and subsequently obtains pro- 
bate, the requirements of s. 187, Succession 
Act, are satisfied for the purposes of a 
decree to bə obtained | Chandra Kishori 
Roy v. Prasanna Kumari Dasi (8)), But 
at the same time, it is well settled that 
the legal- heir of a testatorin possession 
of his general estate can maintain a suit 
for the benefit of the estate so long as any 
other claimant does not establish his right 
to the same under tho will: see the 
cases referred to in Basanta Kumar v, 
Gopal Chander (¥) The contention of the 
appellant therefore cannot be upheld. 

Tt has next been contended that, even 
if the suit was properly constituted at 
the date it was laid, by the grant of the 
probate, which Praphulle and Manmohini 
obtained, Shashibhooshan's ten annas 
share vested in them as executors, and 
neither at the date of the decree nor at 
the date of the application for execution 
the decree-holders had any righte as iand- 
lords, and so, on the authority. of Forbes 
v, Maharaj Bahadur Singh (10), the 
execution was notone in which the tenure 
could pass. .We have carefully perused 
this decision and we have come to the 
conclusion that itis not possible to regard 
the decree-holders as having parted with 
or assigned over their interests as landlords 
in any way, 50 as to be ex-landlords and 
not existing landlords within the meaning 
of the decision. Ameer Ali, J., in the case 
of Chhatrapat Singh v. Gopi Chand Bothra 
(11) observed thus: 


“From one pointof view the trustee is an assignee 
jnasmuch as the property is conveyed to him as has 
been done in this case. But to my mind the 
Legislature never intended to include in the word 
‘assignee’ used in cl. (1) (meaning that clause of 
s. 148 of the Act) persons in whom a legal estate was 
vested by an act of the owner but had no independent 
interest in the property.” 

We entirely agrees in this view. - This 
contention also must be overruled. It 
has been argued that the sale was held 
subject to encumbrances and this should 
be inferred from the fact that the price 

(8) 9 Ind, Cas, 122; 38 0.327; 38 I, A. 7; 15 0, Ws 
N. 121; 9 M. L. T. 71: (1911) 2 M. W. N. 30; 130, Lr 
J.58; 8 A. L. J. 96; 13 Bom. L, R. 67; 21 M, L. J. 116; 


4 Bur. L. T.65 (P.O). 
(9) 26 Ind, Cas. 21; A. I. R.1915 Oal 207; 180. W. 


(10) 23 Ind. Oas, 632; A.I. R. 1914 P. O, 111; 41 I A. 
91; 41 C. 926; 180. W. N. 747; (1914) M, W.N. 397; 
15 M. L. T. 380; 12 A. L. J. 653: 27 M. L. J. 4; 1L. 


W. 1059: 25 O. L. J. 434 (P.O). 
(11) 26 O, 750; 40. W., N. 446, 
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which the properties fetched was only 
Rs. 5,000, whereas after purchase it was iet 
out by the purchasers in 1926 for a 
selami of Rs. 3,000 and at an annual rent 
of Rs. 3,000. The price, for which the 
properties were purchased, ‘seems to have 
been very low. But inadequacy of the 
price is hardly a consideration, which 
comes in when the question is what is 
the legal consequence that should have 
followed fromthe sale. Iu one copy of the 
proclamation (Ex. H) filed on behalf of the 
defendantsthe words “sale will be free from 
incumbrance” appears, while in another 
copy (Ex. 14), which is said to be the 
original, the words “eale will be subject 
to the encumbrance” appears, and the 
forms of these proclamations, that were 
used, were inapposite, inasmuch as, instead 
of forms under s. 162, cl. (a), those under 
cl. (b) were used. These irregularities and 
errors cannot, in our opinion, affect the 
statutory consequences of the sale that was 
held. Both in Ex. 14 and in Ex. H it was 
distinctly stated at more places than one 
that the sale was to be held with power to 
annul encumbrances. 

The next question raised is whether the 
Collector had jurisdiction to issue the 
notices under s, 167, Bengal Tenancy Act. 
The sale, as already stated, took place on 
i9th November 1923. The application for 
serving the notices under s. 167 of the Act 
was made on lith June 1926, This appli. 
cation was dismissed by the Collector on 15th 
June 1926, on the ground that it had been 
made beyond one year from the date of the 
sale, There was then an application for re- 
vival of the case on allegation, supported by 
an affidavit of the naib of defendants Nos. 2 
to 6 that they had notice of the encumbr- 
ance only on llih May 1926. On this ap- 
plication the case was revived and notices 
were ordered to issue, It has been argued 
that the Oollector’s order of revival was 
without jurisdiction, because what he had 
to doin this conaection was nothing jadi. 
cisl, and reliance for this proposition has 
been placed on the decieion in the case of 
Nritya Gopal Hazra v. Golam Rasool (12). 
The decision only lays dowa that the 
Collector's funct:on in this matter is that 
ofa ministerial oficer. There is nothing 
in the decision suggesting that the Oollec- 
tor may not change his mind or that he 
may not subsequently do what he had 
declined to do before, The word ‘revival’ 
megy not have been a happy word to use in 
this connection, Our attention hes been 

_(12)-28 O, 180, 


150 
drawn to the allegation in the petition and 
the affidavit aforesaid that defendants 
Nos. 2 to 6 received notice. of the encum- 
brance on llth May 1926 and that the 
correct date should be 29th April 1926. 
The error is unfortunate, but we cannot 
regard it as intentionally made. 


Then ithas been argued that defendants 
Nos. 2 to 6 had notice of the encumbrance 
far beyond one year from the date of the 
application made for issuing the notices 
under s. 167 ofthe Act. Their case was 
that it was on lith May 1926 (or rather 29th 
April 1926 to be correct), that they got 
notice of the encumbrance when they 
received the registered postcards issued by 
the court informing them of the present 
suit. ‘The plaintiff's case on the other 
hand was that on at least four previous 
occasions they had such notice or knowledge 
of the encumbrance. The plaintiff has 
adduced some oral evidence and has 
also relied upon some circumstances 
to establish this position. We have 
examined this evidence with care and we 
are quite unable to believe it: we are de- 


cidedly of opinion that it was untrue in 


every material respect, and it is in corflict 


with what some documentary evidence, 


that there is on the record, unmistakably 
proves. The circumstances on which the 
appellant relies are at best dubious and 
lead to no definite conclusion. Itis possi- 
ble that the wholesale ignorance pleaded on 


behalf of the defendants is not true, but. 


the possibility is more or less a mere sup- 
position and is not based on any tangible 
proof. in the*circumstances we think it is 
reasonable to hold that the defendants are 
entitled to rely on the notices that they 
received through the court in respect of the 
suit as-giving them first notice of the en- 
cumbrance, An argument has been address- 
ed to us based on the supposition that two 
of the defendants had much earlier notice 
of the encumbrance. It was based upon a 
passage in the judgment of the court below, 
which is worded thus: 

“It is also very likely that, during the years 1920 
to 1924, the plaintiff would tell two out of the five 
Jandlords about his mortgage lien, but this will not 
help the plaintiff's cause in the present case, when 
itis admitted that no other landlord, except Saroje 
Sur and Praphulla Sur, was apprised of the mortgage 
lien. The Bengal Tenancy Act does not encourage 
this vague talk about a mortgage lien andit has been 
provided that, in case of registered and notified 
encumbrances, a copy of the instrument must be 
served on the entire body of landlords. A purchaser 
in arentsale has got the right of annulling all en- 
cumbrances excepting the notified and registered 
pnoumbrances and the plaintiff cannot claim any 
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benefit for himself unless he brings himself within 
the class of registered and notified encumbrances.” 

It has been argued that if Sarope and 
Praphulla had notice of the encumbrance, 
the other decree-holders defendants, who 
were members of the same joint family as 
they and to whom they or one of them stood 
in the position of karta, were affected by 
that notice. The answer to this contention 
is that the fact that Saroja and Praphulla 
had knowledge is only a possibility, as we. 
have already stated, and is not a fact prov- 
ed in the case, Nextly, the answer is that 
8.167 speaks of “notice” and not “know- 
ledge”, and so requires some intimation 
of a definite character as regards the nature 
and the particulars of the encumbrance 
to serve as a basis on which the starting point 
of the period contemplated by the section 
may rest. It is true that there is no form 
of notice prescribed by the statute. It is also. 
true that it has been held that knowledge or 
intimation may sometimes be sufficient to 
impute notice if the circumstances are such. 
as may reasonably require the person, who 
has such knowledge or intimation to inquire. 
about the particulars: Yusuf Gazi v. Asmat 
Mollahj (13). But we can find nothing on. 
which it may be held that there was such 
aduty cast on Praphilla or Saroje in the 
present case.- Nor do we see how knowledge, 
if any,on their part may be regarded as 
knowledge of the others on the footing of 
their being members of one family. There 
are no materials on which we can hold that 
Praphulla and Saroje or either of them. 
acted as kartas, while on the other hand 
the plaintiff's own evidence is that on one 
occasion, when he and the mortgagor saw 
Praphulla and Saroje make entreaties of 
them for returning the properties to the: 
mortgagor on taking some money, Praphulla 
and Saroje replied that l 

“they would consult their co-sharers if it was possi- 
bie to give back the properties after taking some. 
money. 

On the findings we have arrived at nó 
other question need be considered. The 
appeal, in our opinion, ought not to suc- 
ceed. Itisaccordingly dismissed with costs 
to the appearing respondents. 

N/a ppeal dismi3sed, 
ne 15 Ind, Oas. 480; 160. L. J. 131; 170. W. N. 
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LAHORE HIGH COURT. 
First Oivil Appeal No. 447 of 1927. 
January 3], 1933. 

ADDISON AND AGsa HAlDAR, JJ. 

. Musammat HAYAT BIBI—DEF8NDANT— 
APPELLANT 
versus 

MOHABAT KHANŅN— PLAINTIFF AND ANOTAER 

—DEFENDANT—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
r.7—Compromise on behalf of minor—Duty of Court 
in giving sanction—Customary Law (Punjab )— Succes- 
sion—Gujranwala District—Widows and unmarried 
daughters, rights of. ; 

According tothe Oustomary Law of the Gujranwala 
District, compiled in 1914, in the presence of sons, 
widows and unmarried daughters do not succeed. 
[p. 752, col, 1.] | 

Though it is hot practicable to lay down a definite 
or hard and fast rule as to what particular material a 
Judge may call for before he is satisfied that the com- 
promise is for the benefit of the minor, yet he must 
exercise a judicial discretion as to the propriety, in the 
intereste of the minor, of the proposed compromise. 
[ibid.] a 

First Oivil Appeal from the decree of the 
Senior Subordinate Judge Gujranwala dated 
the 23rd November, 1926, 

Messrs. N. C. Pandit and Tek Chand, for 
the Appellant. | | | 

Messrs, Ghulam Mohiy ud-Din and Mohsin 
Shah, for the Respondent. 


Addison, J.—The following pedigree- 
table is necessary in this case :— 


Musammat Rahmat = Maula Dad = Musammat 


Bibi Hayat Bibi, 
defendant 
| No. 1, 
ae | 
Musammat Resham = Muhammad = Musammat 
Bibi Din Hayat Bibi, 
defendant 
No. 2. 
Mohabbat Khan 
(Plaintiff) 


Maula Dad died in 1916. Mutation of 
his land was effected in the name of his 
son Muhammad Din. Musammat Hayat 
Bibi, the second wife of Maula Dad, appealed 
to the Oollector against this order and 
was sticcessful in obtaining mutation in 
her name to the extent of one half, thus 


leaving Muhammad Din with one-half. 


Muhammad Din died within eight 
months of hia father’s death 
before he could sue in the civil Courts 
to establish his right to succeed to his 
father to the exclusionof his step mother 
but Musammat Resham Bibi brought a 
suit on behalf on her minor son Mohab- 
bat Khan against the two Hayat Bibis 
for a declaraticn that Mohabbat Khan 
was entitled to allthe land and that the 
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two step-mothers, Musammat Hayat Bibi,” 
were only entitled to maintenance in the 
usual way. This suit was instituted on - 
the 13th June 1919. By this time mutation 
had been effected on the half-share re- 
corded in the name of Muhammad Din. 
Of this one-half share, one-half went to 
Mohabbat Khan and one-half to the se-- 
cond Musammat Hayat Bibi, his step- 
mother, just as had been done on the 
death of Maula Dad. 

On the 30th October, 1919 a compromise 
petition was put in according to which 
the first Musammat Hayat Bibi was to re- 
tain one-half of land while the other 
one-half was to be recorded in equal 
shares in the names of Mohabbat Khan 
and: of his step-mother, the second Mu- 
sammat Hayat Bibi. This was exactly . 
what was recorded in the revenue papers 
and all that was added in the compromise 
was that the two widows would 
have no right of alienation. Without that 
condition the widows had already very 
little right of alienation; that is, in any 
case they could only alienate the land for 
necessity which would have been very 
difficult to prove, seeing that the land isa 
very large area, 

A separate petition was also put in t> 
the Judge to sanction the compromise on 
behalf of the minor and below this ap- 
plication he has recorded an order dated 


30th October, 199, in the following 
words:— 

“As the compromise would benefit the minor, ` 
Iallow it,” 


On the same day he recorded the state- 
ment of Musammat Resham Bibi and 
the first Musammat Hayat Bibi and ad- 
journed the case to the next day to al- 
low the second Hayat Bibito be present. 
On the 31st October the second Musam. 
mat Hayat Bibi also attended and Sardar 
Narain Singh, the Oounsel appearing on 
behalf of the minor plaintiff, put ina pə- 
tion stating that the compromise was, in 
his opinion, against the interests of the. 
minor and should not be sanctioned. The 
Judge merely placed this petition on the 
record and decreed the suit in terms of the. 
compromise, 


The present suit has been brought on be: 
half of the same minor Mohabbat Khan, 
through another guardian. In it a decree has 
been passed to the effect that the decrea of 
the 31st October,1Y1¥, had no effect and that 
the plaintiff was entitled to declaration 
that he was thesole owner of the land 


im dispute, Against this decision the elder 
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Musammat Hayat Bibi has preferred this 
appeal. The second Musammat Hayat Bibi 
no longer claims anything except the 
widow's right to ba maintained. 

According to the Customary Law of 
the Gujranwala District, compiled in 1914 
in the presence of sons, widows and un- 
married daughters donot succeed. Thisis 
the answer to question 33, Oertain inslances 
are set out where step-mothers have succeed- 
ed along with sons but the general rule is 
as given above, Further, though the ques- 
tion was put in issue in the present 
suit as to whether the widows were en- 
titled to succeed, no evidenca to rebut 
the presumption raised by the entry in 
the Riwaj-4iam has been produced. 


It is true that the Judge has purported 
to follow the provisions of O. XXXII, r. 7, 
of thes Oode of Civil Procedure and he 
did record the brief order mentioned 
earlier to the effect that he allowed the 
compromise as’ it benefited the minor, 
This is not, however, sufficient. Ths Court 
must exercise a judicial discretion asto 


the propriety, in the interest of the 
minor, of the proposed compromise, 
Io this case I have not the elight- 


est hesitation in agreeing with the 
trial Judga that the court did not exer- 
cise a judicial discretion when it sane- 
tioned the compromise. Not only was the 
compromise against the recorded custom 
of the district but the Pleader who was 
appearing for the minor plaintiff point- 
ed out to the Judge that the compro- 
mise was not for the minor's benefit. 
Eyen now there is no evidence to rebut 
the Oustomary Law of the District, In 
such circumstances if cannot be held that 
the Judge exercised a judicial diseretion 
when he sanctioned the compromise. All 
he apparently wanted was to have this 
case removed from hia pending record and 
though it is not practicabla to lay down 
& definite or hard and fast rule a3 to want 
particular material a Judge may call 
for before he is satisfied that the com- 
promiss is for the benefit of the minor 
yet. this ie a case where it is obvious 
that the Judge did not exercise a judi- 
cial discretion as to the propriety of the 
compromise. In this respect I sm in ag- 
reement with the trial Oourt. 


As there is no evidence to rebut the 
statement of custom recorded in the Oue- 
tomary Law of the District there is no 
question but thet the plaintiff has been 
properly held to be the sole owner, the 
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widows merely having the usual right 
to ba maintained. 

A technical objection however was taken 
to the decree pass3d on the ground that 
the plaint did not ask for the cancella- 
tion of the decree dated the 3lst Octo- 
ber, 1919. This is true but in the plead- 
ings the defendants drew attention to that 
decree and contended that the present 
suit could not proceed because of the dec- 
ree in that suit, Tha usual issues were 
then framed and by its decree tha trial 
Court actually declared that the firat dec-. 
ree had no effect and that on the merits 
of the case the plaintiff was entitled to 
a declaration that he was the sole owner 
of the land subject to the widow's right 
of maintenance. This shows that the 
plaint was looked upon as having been 
amended ; otherwise such a decree could 
not be given. I would therefora repel 
this technical objection as the case was- 
tried as if it were for a declaration that 
the first decree was obtained by reason 
of the gross negligencs of the plaintiff's 
guardian. Had I thougut ii necessary, l 
would even now have allowed the plaint 
to be amended as the parties have clear- 
ly understood what the suit wag. i 

For thə reasons given I would dismies 
the appeal with costs. 

Agha Haidar, J.—l agree. 

A, Appeal dismissed, 


RANGOON HIGH COURT. 
Criminal Revision No. 177 of 1932, 
July 27, 1932, 

Ba U, Jd. 

Z AMIN—APPLICANT 
versus 


EMPEROR —Oppssire Party. 

Criminal Procedure Code (Act V of 1898), ss. 110, ` 
256, 257?7—Principle of s. 256~—Security cases—Ap- 
plicability of s. 256—Application under s. 257— 
Discretion of Magistrate to grant or refuse—Right to 
re-call witnesses for examination or cross-examina- 
tion. 

The principle underlying s. 256, Criminal Proce- 
dure Code, is that an accused person ina warrant 
case is not informed of the exact case whichhe is 
required to meet until the charge has been framed, 
and it is, therefore, considered just and right that 
he should, after the framing of the charge, be allow- 
ed tofurther cross-examine the witnesses forthe 
prosecution. [p. 753, col. 1j 

In security cases the order passed by the Magis- 
trate under s. 112 isequivalent to a charge in a 
warrant case, and the Magistratehas no power to go 
beyond the terms ofhis order. Therefore, the person 
against whom the order is made is fully aware of 
what is alleged against him, and as the evidence of 
the prosecution witnesses is recorded inhis pre- 
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fence be has every opportunity of cross-examining 
them. There is consequently no conceivable reason 
why he should be allowed theright of a second 
crogs-examination and protract the proceedings un- 
necessarily. Chintamon Singh v. Emperor (i), Bija 
v. Emperor (2)and Emperor yv. Lansha (4), referred 
to, Emperor v. Tirlok (3), distinguished. [p. 753, col. 


So long as the application under s. 257 is not 
made for the purpose of vexation or delayor for 
defeating the ends of justice the applicant has a 
right to re-callany witness either for the purpose of 
examination, or cross-examination and this is a matter 
entirely within the discretion of the Magistrate who 
may grantor refuse the application. [p. 754, col. 1] 

Oriminal Revision against an order of the 
Eastern Sub-Divisional Magistrate, Reno- 
goon. | 

Mr. G. D. Williams, for the Applicant 

Order.—This is an application for revi- 
sion of the order passed by the Hastern 
Sub-Divisional Magistrate, Rangoon, in 
his Oriminal Miscellaneous Trial No, 24 of 
1932 refusing to allow the applicant against 
whom proceedings under 8. 110, Oriminal 
Procedure Oode, are now pending, to re- 
call the prosecution witnesses under s. 256, 
Oriminal Procedure Oode, for further cross- 
examination. Therefore, the point that 
arises now is whether 6. 256, Oriminal Pro- 
cedure Code, is applicable to proceediags 
under s. 110, Griminal Procedure Code. 
Section 117 (2) says that an inquiry into 
bad livelihood cases should be conducted 
as nearly as practicable in the manner 
prescribed for conducting trials and record- 
ing evidence in warrant cases. Section 251 
lays down what procedure should be 
adopted in the trial of warrant cases. Bec- 
tion 252 deals with the recording of evi- 
dence for the prosecution. Section 253 
deals with the discharge of an accused 
either at the conclusion or at any stage of 
the prosecution case. Section 254 aeals 
with the framing of a charge if the accased 
is not discharged. Section 255 lays down 
that after the charge has besn framed it 
shall be read out to the accused, and ha 
shall be asked whether he is guilty or has 
any defence to make, Saction 256 says: 

“If the accused refuses to plead, or does not plead, 
or claims to he tried, he shall be required to state 
at the commencement of the next hearing of the 
case, or if the Magistrate for reasons to be recorded 
io writing so thinks fit forthwith, whether he wishes 
to cross-examine any, and, if so, which of the wit- 
nesses for the prosecution whose evidence has been 
taken. If he says he does so wish, the witnesses 
named by him shall bs re-called, and after cross- 
examination and re-examination, if any, they shall 
be discharged.” 

The principle that underlies this section 
18 that an accased person in a warrant case 
is not informed of the exact cass which 
he is,{required to, meet 
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charge had been framed, and it is, there- 
fore, considered just and right that 
he should after the framing of the charge 
bs allowed to further cross examine. the 
witnesses for the prosecution. In security 
cases the order passed by the Magistrate 
under s. 112 is equivalent to B charge in 
a warrant case, and the Magisirate has no 
power to go beyond the terma of his 
order, ‘Therefore, the person against whom 
the order is made is fully aware of what is 
alleged against him, and as the evidence 
of the prosecution witnesses is recorded in 
his presence he has every opportunity of 
cross-examining them, There is consequent- 
ly no conceivable reason why he should be 
allowed the right of a second cross- 
examination and protract the proceedings 
unnecessarily: See Chintamen Singh v. 
Emperor (1) and Bija v. Emperor (2). The 
learned Advocate for the applicant, however, 
relies on the cases of Emperor v. Tirlok 
(3) and Emperor v. Lansha (4), Reading 
the judgment passed in the Allahabad case 
as a whole it looks as if the learned Judge 
who decided the case in revision held that 
s. 256 applies to proceedings under s. 110, 
However, the learned Judge set aside the 
order of the Magistrate passed under s. 123, 


Oriminal Procedure Ocde, mainly on the 


ground that the accused had been preju- 
diced as he had not been given a reasonable 
opportunity to cross-examine the prosecu- 
tion witnesses. In the present case L notice 
that the applicant was represented by a 
Pleader and his Pleader cross-examined 
some of the prosecution witnesses at great 
length, Therefore, the question of pre- 
judice does not arise in the present case, 
The second case is undoubtedly in favour 
of the contention of the learned Advocate 
ior the applicant. With all due respect 
to the learned Judge who decided the case 
I cannot accept the law as laid down therein 
as good law. No authority was cited ior 
the view which the learned Jadge held. 
Besides, the case has noi been officially 
reported. in my opinion 6, 256, Criminat 
Procedure Ooae, dosa not apply to 
whe proceedings under 8. 110. Next, itis 
urgea that if taeapplicant has no rigat to 
recail the prosecution Witnesses undèr a. 
Yo for furtmer crogs-examiaation, he cər- 
tainly has a rignt to recall taom uuger 

(1) 35 O. 243; 7 Or. L. J. 146. 

(2) 99 Ind. Oas. 1039; A, 1. R. 1927 Lah. 470; 28 
Or. L, J. 239; 8 Lah. 265; 28 P. L. R. 438. 

(3) 104 Ind, Gas, 232, A. L R, 1927 All, 660; 28 Or 
L. J.792; 50 A.7L. ` 
a 9 Ind, Gas, 468; 12 Or. L. J. 89;34 Bur. L. T, 
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8. 257, Criminal Procedure Oode, if he is will- 
ing to pay their expenses. So long as the 
application under s. 257 is nct made for 
the purposes of vexation or delay or for 
defeating the ends of justice the applicent 
has a right to recall any witnesses either 
for the purpose of examination or cross- 
examination. This is a matter entirely to 
be left to the discretion of the Magistrate, 
For these reasone, í dismiss the ap- 
Plication. 

N./4, Application dismissed, 


me 


LAHORE HIGH COURT. 
First Civil Appeal No. 374 of 1925, 
November 6, 1931. 

Broapway AND Bains, JJ. 
SUNDAR SINGH AND CTHERS— DEFENDANTS 
:—APPELLANTS 
Versus 
RAM SARAN DAS—Puaintirr—~ 
RESPONDENT, 

Landlord and tenant—Account of rent not kept in 
separate book—Account, if mutual open and current— 
Limitation Act (IX of 1908), Sch. I, Art. 85—Transfer 
of Property Act (IV of 1882), s, 116—Tenant con- 
tumaciously holding over—Damages, assessment of 
—Endence Act (I of 1872), s. 92—Letter indicating 
lease to be executed later—Admissibility of—Registra- 
tien Act (XVI of 1908), s. 49. 

In a suit forrent by the lessor against the 
lessee, the mere fact that the items of rent are not 
entered in a separate account book cannot be held 
sufficient to show that there was a ‘mutual, open and 
current account’ between the parties. [p. 756, col. 
LJ 

Where the tenant holds over contumaciously, the 
landlord is entitled to damages, ordinarily assessable 
at twice the amount of rent payable by the tenant. 
Ganga Singh v. Shib Devi (1), Pribhu Dial v. Ram 
Chand (2), Madan Mohan Lal v. B, Barooah & Co. 
(5) and Mul Raj v. Inder Singh (7), relied on. 
Guru Shantappa v. Malava Sangappa (3) and Sunder- 
a v. Ladhuram (4), distinguished. [p. 757, col. 
: A letter which is clearly in the nature of a 
Memorandum and which doesnot include all the 
terms but shows that a lease embodying all the 
terms was to be executed later, cannot attract pro- 


visions of 8,92, Evidence Act or s. 49, Registration 
Act. [p. 756, col, 2] 
The plea thatan account is mutual, open and 


current being one offact, cannot be raised at the 
‘stage of arguments if not raised earlier or put in 
issue. [p.755, col. 2; p. 796, col J. 


Hirst Oivil Appeal against a decree of the 
Senior Sub-Judge, Lahore, dated the 12th 
“November, 1424, 
Messrs. Durga Das, Norman Edmunds, 
moe Ram and Bhagwan Das, for the Appel- 
ants, ; 


Messrs. Badri Das, J. N; Aggarwal, ` 


Govind Das and Duni Chand Gupta, for 
the Respondent, 
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Bhide, J.—Oivil Appeals Nos. 374, 875 
and 376 of 1975 are connected and can 
be conveniently disposed of together. They 
arise out of two out of five suits which 
were lodged by the plaintiff Rai Bahadur 
Ram Saran Das in connection with a 
dispute which had arisen over the lease - 
of the Mela Ram Ootton Mills, of which 
he is the proprieior, to the defendants. 
The material facta relevant for the pur- 
poses of these appeals can be briefly stated 
as follows. The defendants came to an 
oral agreement with the plaintiff in con- 
nection with the lease of the Mills fora 
period of five years at an annual rent of 
Rs. 30,000 and on 20th February, 1917, a 
letter (Ex. P. 2) was written to plaintiff 
by defendant Sundar Singh stating briefly 
the terms of that oral agreement. The 
letter recites that a formal document was 
to be drawn up and registered at the 
expense of the defendants, embodying the 
terms given in the letter as well as some 
others which had been agreed upon but 
were not mentioned in the letter. The 
defendants entered into possession of the 
Mills in pursuance of the agreement shortly 
thereafter, but the formal agreement was 
never drawn up or registered. Later on, 
it appears, that differences arose between 
the parties in connection with the man- 
agement of the Milla and on 20th July, 
1920, the plaintiff cent a notice to the 
defendants through his Counsel complain- 
ing of damage to the Mills and also of 
defendants’ failure to get a formal lease 
executed and asking them to vacate the 
Mills by 3ist August, 1920. Defendants 
replied that they could not be ejected 
from the Mills before tke expiry of the 
term of five years for which they had taken 
the Mills on lease. They denied that any 
damage bad been caused to the Mills and 
as regards the execution ofa formal lease, 
they stated that the matter had never 
been pressed by the plaintiff and no lease 
was drawn simply because owing to the 
good relations existing between the parties 
the “idea had vanished from the hearts of 
both the parties.” 

The defendants having failed to vacate 
the Mills in pursuance of the notice served 
on them, the plaintiff refused to accept 
rent from them as his tenants: and from 
lst September, 1920, the amounts remitted 
by them were treated by the plaintiff 
merely as deposits and allowed to remain 
as such to their credit in the Oentral Bank 
of India. Early in 1921 the plaintiff made 
unsuccessiul attempts to obtain an injunc- 
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tion to restrain the defendants from work- 
ing the Mills on the ground that they 
had failed to insure the Mills and that 
the boiler was in a dangerous condition. 
On 8th August, 1921, he instituted his 
first suit for ejectment and recovery of 
Rs, 13,411-1-9 as arrears of rent or damages, 
This suit was based on the allegation 
that the defendants had stopped payment 
of rent from June, 1921, owing to disputes 
between the parties and were liable to 
ejectment either as trespassers or as tenants 
who had forfeited the tenancy. Defend- 
ants raised certain preliminary objections 
urging, inter alia, that the plaintiff was 
bound to pay full court-fees on the 
- plaint ashe was treating them as trespas- 
sers, & vosition which they accepted in 
court (Vide statement of the Counsel for 
the defendants before the issues dated 
16th December, 1921). The plaintiff there- 
after, paid full court-fees, On merits, the 
defendants denied that any amount was 
due to the plaintiff “on account of rent” 
and claimed on the contrary that a con- 
siderable amount was due to them from 
the plaintiff. They complained of the 
plaintiffs’ failure to supply machinery, 
godowns and other articles according to 
the terms of the agreement and claimed 
a reduction in rent on that account, As 
regards the alleged failure to pay rent, 
they also pointed out that the plaintiff 
himself had refuced to accept rent from Ist 
September, 1920. 

While the above suit was pending, the 
term af five years which hed been originally 
agreed between the parties expired on 31st 
May, 1922, but the defendants failed to 
vacate the Mills even then. The plaintiff 
gave telegraphic notice to the defendants 
on z4th July, 1922, that he would charge 
enhanced rent at the rate of Rs. 10,000 
per mensem from the date of the expiry 
of lease. Defendants, however, still refused 
to vacate the Mills claiming that they 
were entitled to proper and reasonable 
notice according to law and that as no 
such notice had been given prior to the 
expiry of the period of five years the lease 
stood extended by another year, i, e, UD 
to 3lst May, 1923, The plaintiff there- 
upon instituted his second suit for eject- 
ment on 25th August, 1922, This was 
based on the allegation that the defendants 
had failed to vacate the Mills though the 
term of five years which had been originally 
agreed upon between the parties had 
expired and claiming Rs. 25,000 on account 
of arrears of rent up to Slst May, 1922, 
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and Rs. 29,000 for the subsequent period 
at the enhanced rate of Rs. 10,000 per 
mensem, with interest at Re. 1 per cent. 
per mensem, Plaintiff also asked for an 
injunction immediately restraining the 
defendants from working the Mills. This 
injunction was granted by the trial Judge 
and the order was upheld by this court. 


The defendants thereafter vacated the 
Mills. 
The abovementioned two _ suits for 


ejectment and rent were disposed of 
together with one judgment by the trial 
Gourt as many of the questions of fact 
and law which arose were common to both 
the suits, The learned Senior Subordinate 
Judge, who tried the suits, has granted 
a decree for possession of the Mills in 
the second suit together with a sum of 
Rs. 37,000 including arrears of rent up 
to 3lst May, 1922, and damages at the 
enhanced rate of Rs. 5,000 per mensem 
for the subsequent period. He also allowed 
interest at six per cent, per annum on 


the amount decreed with proportionate costs. 


In view of the decision in the second suit 
he considered it unnecessary to pass another 
decree for possession in the first suit. He 
decreed the claim for Rs. 13,411-1-9 on 
account of arrears of rent in that suit but 
disallowed costs on the ground that the 
plaintiff $had acted with “unseemly haste” 
in instituting suits one after another and 
that but for the ill-advised defence set 
up by the defendants as traspassers, this 
suit for possession had every chance of 
being thrown out, From this decision 
the present appeals have been preferred. 
The defendants alone have appealed from 
the decree in the firat suit (vide Oivil 
Appeal No. 375 of 1925,) while both the 
parties have appealed from the decree in 
the second suit (Civil Appeals Nos, 374 and 
376 of 1925). 

As regards the decres in the first suit 
only three points were urged by the 
learned Counsel for the defendants viz., (L) 
There was a mutusi, continuous, running 
account between the parties, and, there- 
fore, the plaintiff could not sue for rent 
alone; (2) That the plaintiff having failed 
to supply machinery and other articles 
according to the terms of the leasa, the 
defendants were entitled to a reduction of 
the rent; (3) That the plaintiff's claim 
for possession having been held to be. 
frivolous and premature, the defendants 
should have been allowed costs. 

As regards the firat point, the learned 
Counsel had to admit that no such plea 
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was raised or put in issue. The con- 
tention was apparently raisedin the court 
below at the stage of arguments and was 
rightly disallowed by the l:srnəd Sub- 
ordinate Judge. It was urged that the 
fact that there was a continuous running 
account is patent on the record. This con- 
tention seems to have no force. The ques- 
tion is one of fact and the plaintiff was 
certainly envitled to have a notice of the 
plea at the proper time if the defendants 
intended to rely on it. The mere fact that 
the items of rent are not entered in a 
separate account book cannot be held suff- 
cient to show that there was a “mutual, 
open and current account” between the 
parties as urged on behalf of the defendants. 
(His Lordship after considering the facts 


overruled the second and third contentions. 


and proceeded:) On the above findings | 
would dismiss Appeal No. 375 of 1925 
with costs. As regards the second suit, the 
dispute between the parties centered chief- 
ly round the question of the necessity of 
notice beforé the expiry of five years and’ 
the enhanced rent claimed by the plaintiff 
after that period. The amount claimed on 
account ofarrears of rent upto the expiry 
of five years is not now disputed. As to 
the first point, the defendant’s position 
was that as no lease was executed and 
registered as originally contemplated the 
defendants became ‘tenants’ from year to 
year’ and were entitled tosix months’ notice 
terminating with the endof the yesr on 
the principle laid down ins, 106, Transfer 
of Property Act, and as no such notice 
was given prior to June 1922 they were 
entitled to retain possession at any rate 
for another year, 7. e, up to 3 at May 1923, 
They contended that the letter dated 2uth 
February 1217, relied upon the plaintiff in 
which the terms of the oral agreement were 
recited was inadmissible in evidence ow- 
ing to want of registration. They disputed 
their liability to pay enhanced rent on the 
ground that the plaintiff had failed t> prove 
any loes suetained by him, 

The position taken up by the defendants 
on the question of notice seems tomy mind 
clearly untenable. It is common ground 
that there was at the outset an oral agree- 
ment between the parties as regards the 
lease of the Mills. It is also not disputed 
that the Transfer of Property Act not be- 

“ing in force in this Province, even an oral 
agreement of lease can be binding and that 
the execution of aformal document or its 
registration is not essential to its 
validity. In the present instance it was, 
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no doubt, at first contemplated that a for- 
mal. document should be executed and 
registered; but it does not appear that the 
lease wasin any way dependent on the 
execution’of such a document. The defend- 
ants wersin fact let into possession at 
once and neither party apparently troubl- 
ed aboutthe matter for about three yeare, 
It was in the notics given on 20th July 1920 
thatthe. plaintiff apparently complained for 
the first time about the defendants’ failure 
to execute a leasa. The defendants them- 
sslves then stated in their reply to this 
notice that owing tothe friendly relations 
Which existed between the parties at first 
the idea had been abandoned. The position 
now taken up.by defendants is, obviously 
inconsistent withthis reply. If the execu- 
tion of a document were considered essen- 
tial, the plaintiff could not have been expect- 
ed to wait forthree years and I see no 
reason to doubt that the defendants’ reply 
represented the correct position. 

The letter (Ex. P-2) relied upon by the 
plaintiff seems to be clearly in the nature 
ofa memorandum. A perusal ofthe letter 
will suffice to show that it didnot include 
all the terms and thet a lease embodying 
all the terms was to be executed later. ‘This 
letter cannot therefore attract the provi- 
sions either of s, 92, Evidence Act, or 
s. 49, Registration Act. It was urged 
that the present tense is used in the letter 
and it does not merely recite what had. 
happened in the past. But the letter must 
be read as a wholeand it seems to my 
mind quite clear on such perusal that the 
letter is nothing more than a memorandum 
reciting the most important terms orally 
agreed upon. The letter Ex. P-2 shows 
that the term of the lease was five years, 
A feeble attempt was made by the defead- 
ants in the course of the evidence to prove 
that there was an understending between 
the parties that the lease should be renew- 
ed for another five years,unless six months’ 
notice was given earlier, But no plea of 
the nature was put forward in the written 
statement and no mention of any such un- 
derstanding is to be found in the memoran- 
dum Ex. P.2. It was urged that the defend- 
ants Hira Singh and Sundar Singh have 
deposed to this fact in the course of their 
evidence in Oourt while the plaintiff has 
not ventured to gointo the witness box to 
rebut their statements. But as no plea 
of this nature was put forward in the writ- 
ten statements and the plaintiff had already 
closed his case, there wasno occasion for 
him to go into the witness box, 
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In view of the above finding no question 
ofa “year to year” tenancy arises and it 
is unnecessary to discuss the principle as 
ta notice embodied in s. 106, Transfer of 
Properly Act, on which the defendants have 
sought to rely. Theidea of the execution 
and registration of the formal lease having 
been abandoned, the oral agreement arrived 
at between the parties stood and the term of 
the lease according toithat agreement was 
five years. Thelease being for a fixed term 
the defendants were clearly bound to vacate 
the Mills on the expiry of the term without 
any notice [cf.s, 111 (a), Transfer of Prop- 
erty Act,] The next question for decision 
is that of. damages. The learned Senior 


Subordinate Judge has found that the de- 


fendant’s conduct in refasing to vacate the 
premises even on the expiry of the period of 
five years was ‘contumscious,” and I have 
no hesitation in agreeing with this finding, 
Long before the expiry of the terms the 
relations between the parties had become 
strained and litigation had commenced 
since March 1921. Twosuits for ejectment 
had already been instituted and defendants 
must have been fully aware that there could 
be no question of any renewal of the lease 
in the circumstances, The plea as to 
renewal of the lease raised by the defend- 
ants therefore seems to be frivolous. I have 
already held above that the defendants were 
bound to vacate on the expiry of the fixad 
term without notice; but even ifany notice 
had been necessary they had ample notice 
ever since thecommencement of the litiga- 
tion in 1921, 

The defendants’ having "held over” con- 
tumaciously the plaintiff was clearly entitled 
to damages. The learned Oounsel for the 
defendants has urged that s, 72, Contract 
Act, lays down the only rule for assessing 
compensation for the breach of a contract 
and as the plaintiff has failed to prove any 
actual lose he is not entitled to any damages 
over and above the rent originally agreed 
upon. (Oa the evidenca His Lordship 
held that the plaintiff had failed to 


prove the actual loss and that his 
claim for damages at Rs. 10,000 per 
mensem was correctly dismissed and 


proceeded.) The learned Sabordinate Judga 
has assessed the damages at double the rent 
on the authority of Ganga Singh v. Shb 
Devi (1), and Pirbhu Dial v. Ram Chand (2), 
But the learaed Counsel for the defendants 
bas urged that these authorities do notlay 


(1) 33 P. R. 1898, 
(2) 5 P. R. 1904; 42 P, L, R, 1904, 
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down the correct law, and that the plaintiff _ 
having failed to prove any further loss 
sustained by him on accountof defendant's 
failure to vacate the premises, the proper 
measure of damages was the rent agreed 
upon between the partiesand nothing more, 
In support of this contention the learned 
Counsel has chiefly relied upon Guru 
Shantappa v. Malava Sangappa (3) and 
Sundermull v. Ladhuram Kaluram (4). 
The former ruling has no bearing on the 
present case as no question of any damages 
for “contumacious” holding over of a 
tenancy arose in that case. In Sundermull 
v. Ladhuram Kaluram (4) the plaintiff 
claimed froma tenant who had “held over” | 
for a certain period after notice damages 
under two heade, viz: (i) mesne profits, 
(44) rent ata higher rate which he had 
expected to derive from the new buildings 
which he intended to construct on the 
premises occupied by the tenant. The 
claim under (7) was not disputed. As 
regards (ii), it was held that no claim for 
damages on the basis of a breach of contract 
was maintainable, but that the claim could 
be treated as one in tort. It was held 
further that the measurs of damages even 
in cases of tort is the Joss which flows. 
directly andin the usual course of things 
from the wrongful act. It may, however, 
be pointed out that the tenant in that case. 
had refused to vacate on the ground that 
he was a lessee for a period of three years 
and though thatclaim failed thera was no 
definite finding that he had held over 
wilfully and contumaciously as in the 
present case. Oonsequently the question 
as to what is the proper measure of 
damages in cases where a tenant “contu- 
maciously holds over” did not arise and was 
not discussed in that case. 

The rulings on which the learned Sub. 
ordinate Judge has relied are, on the 
other hand, directly in point and the law 
as laid down therein has been consistently 
followed inthis province for a number 
of years: see in addition to the rulings 
yelisd upon by thé learned Subordinate 
Jidga Madan Mohan Lal v. B. Barooah & 
Co. (6), Rure Khan v. Ghulam Muhammad 
(6) and Mul Raj v. Inder Singh (7). The tale 


(3) 63 Ind. Oas. 240; 23 Bom. L. R. 523; 45 B. 1197; 


A. I. R. 1921 Bom. 27. 
(4)83 Ind. Gas. 757; A.I. R. 1924 Oal. 240; 50 O. 
667 


(5) 44 Ind. Cas. 859; 70 P. R.1918; 11 P.L. R. 1918; 
71 P.W.R 1918. 

(6) 75 Ind. Cas. 1034; A. I. R. 1924 Lah. 643. 

(7) 109 Ind. Oas. 90; A. I. R. 1928 Lah. 554; 9 Lah, 
576. 
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according to which double the normal 
rent is taken as a suitable measure of 
damages in euch cases is taken from English 
Law. The matter is, no doubt, regulated 
by Statute in England (see 4 Geo JJ, 
Ch. 28), but the rule has been held to be 
taken to be ordinarily a suitable guide in 
such casesin this Frovince. The rule is, 
ofcourse, not inflexible and less or more 
may be awarded by way of damages accord- 
ing to circumstances: cf. Mul Raj v. Indar 
Singh (7), also Narain Das v. Dharam Das 
(8), if there is evidence to justify such a 
course. There is no doubt that the defend- 
ants were making good profit and the con- 
tumacious manner in which they refused to 
vacate the premises even after the expiry 
of five years and resisted the present 
suit as longas theycould by setting up 
frivolous pleas such as that of a yearly 
tenancy, appears to have been due to this 
fact. Although the plaintiff failed to pro- 
duce satisfactory evidence to prove the 
profit he could have made by working 
the mill, it may. be fairly assumed in the 
circumstances that the profits would have 
been substantial. There had been already 
litigation between the parties before the 
expiry of theterm of five years and the 
defendants must have foreseen the possi- 
bility of heavy dameges being demanded 
from them: yet they chcee to continue to 
occupy the premises and even a notice 
from the plaintiff threatening to charge 
rentatthe rate of Rs. 10,000 per mensem 
failed to have any effect. In view of all 
the circumstances of this case I see no good 
reason to hold that the amount of damages 
awarded by the Subordinate Judge is ex- 
cessive. No other points have been pressed. 
I would accordingly dismiss these appeals 
(Civil Appeals Nos. 374 and 376 of 1925) 
with costs. 
Broadway, J.—I concur. 


N.A. Appeals dismissed, 

(8) 138 Ind. Cas. 290; A.I. R. 1932 Lah. 275; 13 
Lah, 216; 33 P, L.R. 238; Ind. Rul. (1932) Lah. 
454. j 
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BURMA— REFEREE 
versus 
A. A. R. CHETTYAR CONOERN, 
MAUBIN—Assussze, 


Income Tax Act (XI of 1922), s. 28—Maximum 
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penalty that can be imposed, extent of—Inquiry under 
s. 28—Evidence as to actual income, relevancy of. 

The maximum penalty that can be imposed 
under s. 28 (1), Income Tax Act, isa sum represent- 
ing the difference between the tax on the income 
declared by the assessee and the tax on the income 


ascertained under the Income Tax Act,in respect 
of which the assessment has been made. 
In an inquiry under s. 8 asto whether penalty 


cught be imposed, evidence adduced by the assessee 

purporting to disclose the real income of the assessee 

is relevant and admissible, not for the purpose of. 
varying or affecting the assessment made for the 

purpose of imposing the tax under the Act, but in 

order to show either that no penalty ought to be 

imposed, or that the amount of the penalty ought to . 
be less than the maximum prescribed under s. 28, 

and the Income Tax Officer will not be justified in ` 
refusing to admit such evidence. . 


Mr. Eggar, for the Commissioner of In- 
come Tax. 

Mr. Young, for the Assegeees. 

Page, C.J.—This is a reference under 
s. 66 (2), Income Tax Act, 1922. The ques- 
tion that has been referred is: 

“Whether the amount of tax which would have 
been avoided if the income returned by the petitioner 
had been accepted as correct was computed in 
accordance with the provisions of s. 28, Income Tax 
Act, 1922.” : 

Section 26, sofar asit is material, runs es 
follows: 

“28 (1). Ifthe Income Tax Officer, the Assistant 
Commissioner or the Commissioner, in the course of 
any proceeding under this Act, is satisfied that an 
assessee has concealed the particulars of his income 
orhas deliberately furnished inaccurate particulars 
of such income, and has thereby returned it below its 


. Teal amount, he may direct that the assessee shall, in 


addition to the income-tax payable by him, pay by 
way of penalty a sum not exceeding the amount of 
the income-tax which would have been avoided if the 
income so returned by the assessee had been accepted 
as the correct income.....3. No order shall be made 
under sub-s. (1) or sub-s. (2) unless the assesses or part- 
ner, as the case may be, has been heard, or has been 
given a reasonable opportunity of being heard.” 

The assessees carry on a money-lend- 
ing business at Maubin, end for the pur- 
pose of the 1940 1931 assessment tkey de- 
clared an income of Rs.6,310. As set out 
in the reference 

“in the course of the assessment proceedings the 
Income Tax Officer discovered that the accounts pro- 
duced did not contain the whole of the assessees’ 
money-lending transactions, and that the assessees had 
other accounts which were rot produced. The Income 
Tax Officer in these circumstances made the assess- 
ment under 8. 23 (4), estimating the income 
to the best of his judgment at Rs. 74,000. 


The validity of the assessment has not been chal- 
lenged.” 


The Income Tax Officer in the course of 
these proceedings further considered whe- 
ther a penalty ought not to beimposed 
upon the aeseseees under s. 28, and the 
question which has been referred relates 
to his action in connection with those pro- 
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esedings. In my opinion the maximum 
penalty that can be imposed under s. 28 (1) 
ig a sum representing the difference be- 
tween the taxon the income declared by 
the assessee and the tax on the income 
ascertained under the Income Tax Act, in 
respect of which the asssssment has basn 
made, At the inquiry held to determine 
whether a penalty ought to be imposed 
under s. 28, the Income Tax Ofiser refused 
to allow the assessees to adduce evidence of 
theincome that in truth and in fact had 
accrued to them in the course of the year 
of assessment. Nows 28 relates not to an 
assessment of income for the purposes of 
income-tax, but to the imposition of a 
penalty for, making a deliberately false 
return of income; and by taking proceedings 
under s. 28 the assessment of income for 
income tax can neither be altered nor 
affected. Under s, 28, however, whether a 
_ penalty ought to be imposed, and, if so the 
amount of penalty are matters that, subject 
toss, 30 to 32, lie within the discretion of 
the Income Tax Officer and upon these 
questions the assessees are entitled to be 
heard (s. 28, sub-s. 3). In my opinion in 
auch an inquiry evidence adduced by the 
gesesses purporting to disclose the real in- 
come of the sasessee is relevant and admis- 
sible, not for the purpose of varying or 
affecting the assessment made for the pur- 
pose of imposing the tax under the Act, but 
in order to show either that no penalty 
ought to be imposed, or thatthe amount of 
the penalty ought to be less than the maxi- 
mum prescribed under s. 28. In my opinion 
the Income Tax Officer was not justified in 
refusing to admit such evidence. For 
these reasons, and to this extent, the answer 
to the question pronounced is in the nega- 
tive. 

Baguley. J.—I agree, 

Mackney, J.—I agree. 

N./4, Reference answered, 


LAHORE HIGH COURT. 
Civil Revision Petition No, 121 of 1932. 
July 27, 1932. 

ABDUL QADIR, J. 
MAM OHAND—Dgoegrs HOLDER — 
PETITIONER 
Tersus 
ROSHAN LAL AND AN)TAER— JUDGMENT- 
Denror E—RESFONOFNTS. 

Civil Procedure Code (Act V of 1908), ss. 78, 115, 
0. XXXIV —Decree on mortgage in terms of award, 
whether money decree—Priority—O. XXXIV, ap- 
plicability of, to decrees on award- Revision—Other 
remedy open. 
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Where a decree on a mortgage passed on the basis 
of an award in a reference without the intervention 
ofthe Court directed that the mortgagee would be 
entitled to realise the mortgage amount by attach- 
ment and sale of the property ifthe amount was not 
paid within a specified period and added that the 
mortgaged house would remain mortgaged as before; 


Held, that the decree was a mortgage decree and 
as such entitled to priority over the claims of rival 
money decree-holders in the proceedings for rateable 
distribution. [p. 761, col. 1,] 

The provisions of O. XXXIV, Civil Procedure Oode, 
do not apply to decrees pissed in accordance with an 
award on a reference to arbitration. Digambar 
Suthar v. Suajan (3), distinguished. Fazil Howladar 
v. Krishna Bundhoo Roy (1), and Punjab National 
Bank Ltd v. Thakur Das-Mathra Das (4), referred 
to. [ibid] 

There is no inflexible rule that when an aggreived 
party has another remedy available to him, the High 
Court should not interfere in revision. Bakhshish 
Singh v. Biru (2), referred to. [p. 760, col. 2.) 

Oivil Revision Patition against the 
order of the Senior Subordinate Jadga, 
Hissar, dated the 20th January, 1932, 

Mesars. Shamair Chand and Mehr Chand 
Sud, for the Petitioner. 

Mr. M. L, Puri, for the Respandents. 


Judgment —A mortgage with poese3- 
sion had been effected by the father of 
one Ali Mohammad, in favour of Mam 
Ohand, the petitioner in this civil revi- 
gion. Mam Ohend obtained a decree against 
Ali Mohammad for Rs. 1.000 on account 
of the morteage money with interest, on 
the 6th of February, 19314 on the basis 
of the award made by am arbitrator, to 
whom the parties had referred their case 
without the intervention of the court. 
The decree purported to be in accordance 
with the award, but it did not recite 
the terms of the award, which were that 
Ali Mohammad was to pay Mam Ohand 
Rs, 1,000 within ten days—with a charge 
on the mortgaged house—and if he failed 
to pay, Mam Ohand -would be entitled to 
realise the decrstal amount with interest 
by the attachment and sale of the mort- 
gaged property. It added that “the mort- 
gaged house would remain mortgaged 
and hypothecated as before”. Roshan Lal, 
another creditor of Ali Mohammad, obtain- 
ed another decree against him for Rs. 3,800 
with costs and applied for its execution 
on the 4th of May, 1931. The execution 
of the decree of Mam Ohand was proceed- 
ing in the court of the Junior Sabordinate 
Judge, while that of Roshan Lal proceed- 
ed in the court of the Senior Sabordinats 
Judge. Mam Ohand got the mortgaged 
house attached and it was sold to ons 
Mahabir Parshad by auction sale, on the 
29th of October, 1931, for Rs. 1,450. 
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Roshan Lal took execution against four 
houses belonging to the judgment-debtor, 
including the cne which was mortgaged 
with Mam Oband. On the 4th July, 1931, 
the three other houses of the judgment: 
debtor were attached in execution of Roshan 
Lal's decree. On the 12th of Augnaf, 1931, 
Roshan Lal applied to the Senior Subordi- 
nate Judge that the execution of the 
decree of Mam Ohand may be transferred 
to the Court of the Senior Subordinate 
Judge as the property of Ali Mohammad 
was involved in both the proceedings and 
he also wanted to have the 4th house 
attached. This prayer was granted. On 
the 2nd of November, 1931, Mam Ohand 
put in an application asking that the 
. decree for Rs. 1,000 should be first satisfied 
out of the proceeds of the sale in favour 
of Mahabir Parshad, and the balance 
should be distributed rateably between 
him and the other creditor, Mam 
Chand had another decree for Re. 400 
against Ali Mohammad and claimed a 
rateable share out of the remaining assets 
of the judgment-debtor on account of that 
decree. Roshan Lal objected to Mam 
Chand getting any priority, and, in an 
application filed on the 13th of November, 
1931, took up the position that Mam 
Ohand’s decree was noba mortgage decrae 
but simply a money-decree and was not 
entitled tc any priority over his decree. 
It appears from a report, dated 29th 
November, 193!, that the sum of Rs. 1,450 
had been duly deposited in Court. Mam 
Ohand met the objection of Roshan Lal 
by applying to the court concerned that 
his decree may be amended and the 
‘terms of the award may be incorporated 
in it. This prayer was granted by an 
order dated the 10th of December, 1931. 
Strengthened by this, Mam Chand insisted 
that his decree was entitled to a priority. 
. Roshan Lal put in another application, 
dated the 4th January, 1932, stating that 
-as the house sold to Mahabir Parshad had 
also been attached under his decree, he 
was entitled to a rateable distribution of 
‘the assets, which had been secured by 
the sale of that house. The learned Senior 
Subordinate Judge in his order dated 
the 20th of January, 1932, accepted this 
contention of Roshan Lal and ordered the 
assets to be rateably distributed between 
him and Mam Chand. 
: It is against this order that Mam Ohand 
has filed a revision to this court, I have 
heard Mr. Mehr Chand Sud, who appears 
Mr. Shamair Chand, on behalt of the 
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petitioner and Mr. M. L. Puri on behalf of 
the respondents. 

Mr. M. L, Puri raises two preliminary 
objections to this revision being heard:— 
(1) That the petitioner has another remedy 
by a suit under cl. (2) of e. 73, Oivil 
Procedure Oode. He refers to a number 
of authorities which hold that the High 
Court should not interfere in revision where 
the petitioner has another remedy open 
to him, (2) That the petition for revision 
is not justified because the executing Court 
hes interpreted the decree in favour of 
Mam Chand to be a money-decree, and 
even if it has gone wrong in doing Bo 
that is no ground for revision. The reply 
of Mr. Sud is that the court below acted 
agsinst the se20nd part of the provisions 
of s 73 (c) in entertaining the application 
of Roshan Lsl for rateable distribution 
in a case, the decree of which was 
clearly a mortgage decree end thus 
assumed jurisdiction which it did 
not possess. He relies upon a Divi- 
sion Bench decision of the Oalcutta 
High Court, in Fazil Howladar v, Krishna 
Bundhoo Roy (1), which is to the follow- 
ing effect;—‘‘A decree, which directs the 
realisation of the decretal amount from 
the hypothecated property, and, if insuffici- 
ent, makes the defendant remain personally 
ligble; is a mortgage decree, and not a 
‘decree for the payment of money’”. 

As regards the question of snother 
remedy being open to the petitioner, [ 
am referred to the case of Pakhshish Singh 
v. Biru (2) which Jays down that there 
is no inflexible rale that when an aggriev- 
ed party has another remedy available to 
him, the High Oourt should not interfere 
in revision, 

I think there is not much forcein the 
preliminary objections of Mr, M. L Puri, 
and the merits of the case must be con- 
sidered. 

The history of the case has been suffici- 
ently summarised above. The following 
issues were framed in the Court of the Senior 
Subordinate Judge: 

(1) Whether Mam Ohand: has a burden 
of Rs. 1,000 on the property sold and if 
so whether this burden will have priority in 
the aale? 

(2} Whether Mam Ohand is entitled to 
a rateable share on account of his other 
decree for Rs. 400 with costs? 

Issue No. 2 is no longer in dispute, ag 

(1) 25 0.580; 2 O. W. N. 118. 


(2) 135 Ind. Oas. 199; A. I. R. 1932 Lah, 176; 33 P, 
L. R 53; Ind, Rul. (1932) Lah. 71. 
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in the court below Roshan Lal conceded 
it. Issue No. 1 only is disputed. In my 
opinion there is no doubt that the decree 
was 8 mortgage decree and as such is 
entitled to priority, The court below 
decided otherwise mainly because it follow- 
ed Digambar Suthar v. Suajan (3) which 
says that an order under s. 89 of the 
Transfer of Property Act for the sale of 
mortgaged property has the effect of sub- 
stituting the right of salethereby conter- 
red upon the mortgagee for his rights 
under the mortgage and the latter rights 
are extinguished. Mr. Sud contends that 
the Transfer of Property Act is not in 
force in the Punjab ands. 89 of the Trans- 
fer of Property Act was repealed in 1931. 
Mr. M. L, Puri replies that s. 89 of the 
Transfer of Property Act has been embodi- 
ed in O. XXXIV, r. 5, Oivil Procedure 
Code, and, therefore, the ruling mentioned 
aboveisapplicable. This argument ignores 
the fact that the provisions of O. XXXIV, 
Oivil Procedure Oode, do not apply to 
decrees passed in accordance with an 
award on a reference to arbitratior. This 
principle is recognised in a judgment of 
this court in Punjab National Bank Ltd., 
v, Thakar Das Mathra Das (4). 
‘ In my opinion a serious injustice appears 
to have been done to the petitioner, by 
his mortgage decree not being given the 
priority to which it was entitled by law. 
This revision is accepted with ccs’s and 
the order of the court below rateably dis- 
tributing the proceeds of the sale to 
Mahabir Parshad is cet aside. Itis hereby 
ordered that the decree of the petitioner 
for Rs, 1,000 should be first~ satisfied out 
of the sum realieed by the sale of the 
mortgaged house and the rest of the sum 
should be rateably distributed among the 
two decree holders. 

N./a. Revision accepted. 

(3) 120 Ind, Oas. 97; A. I. R. 1929 Cal.233; 330. W. 
N. 106; Ind, Rul (1929) Gal. 817, 


(4) 121 Ind. Cas, 79; A. L R. 1930 Lah. 116; Ind. Rul. 
(1930) Lah. 175. 
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IMPERIAL BANK OF INDIA, In re. 
Stamp Act (II of 1899), Sch. I, Art. 5(c), 6, 40 as 
amended by Burma Stamp Act (II of 1982)—Form E 
(Revised 1926) of the Imperial Bank of India, Rangoon 
Branch—Stamp duty payable under Art. 5 (c).~ 
The instrument] Form E (Revised 1926) of the Im- 
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perial Bank of Indie, Rangoon Branch, is liable to 
stamp duty under Art. 5 (c), Sch, I of the Stamp Act 
as amended by s. 7, Burma Act (II of 1932), 
and does not fall under Art. 6 or Art. 40, asit is not 
an “instrument evidencing an agreement relating 
to tthe; deposit’ of an instrument” constituting or 
being evidence of the title to any property whatever 
within Art. 6 (1), nor an instrument relating to the 
deposit of such an instrument within Art. 6 (1), 
nor an “instrument evidencing an agreement relating 
to the pawn or pledge of movable property" within 
Art. 6(24, nor can the document be regarded as a 
mortgage-deed within Art. 40. 


Mr. Eggar, for the Financial Commis- 
sioner. 


Mr. Clark, for Imperial Bank of India. 
Page, O. J.—The question propounded 
16: 

“whether the Instrument Form E (Revised 1926) of 
the Imperial Bank of India, Rangoon Branch, is liable 
to duty under Art, 6, or Art. 40, or Art. 5 (c) or any 
other article of Sch. I, Stamp Act, 1899, as amended 
by Burma Act II of 1932." ; 

In my opinion the instrument under 
consideration does not fall under Art.6 or 
under Art. 40, Sch. 7, which, so far as mate- 
rial, runs as follows : 

“6. Agreement relating to deposit of | title-deeds 
pawn or pledge, that is to say, any instrument evi- 
dencing an agreement relating to . 

1. The deposit of title-deeds or instruments 
constituting or being evidence of the title to any 
property whatever (other than a marketable security), 
or 


2. The pawn or pledge of movable property 
where such deposit, pawn or pledge, has been made 
by way of security for the repayment of money ad- 
vanced or to be advanced by way of loan or an exist- 
ing or future debt.” 

“40, Mortgage-deed, not being (an agreement 
relating so deposit of title-deeds, pawn or pledge (No. 
6), Bottomry Bond (No. 16), mortgage of a crop (No, 
te e Bond (No. 56) or security Bond 

o, 57). 

Under s. 2 (17): 


“mortgage-deed includes every instrument where- 
by for the purpose of securing money advanced, or 
to be advanced, by way of loan, or an existing or 
future debt, or the performance of an agreement, one 
person transfers or creates, to, or in favour of 
another, a right over or in respect of specified prop- 
erty.” 

For the purpose in hand the material 
termsofthe Instrument Form H/Revised 
1926 are to the following effect: 

“Directions: Agreement to be signed by the 
Guarantor, and to be stamped before execution with 
an eight annas impressed stamp. : 
(Place) 


h ; (Date) 

To Imperial Bank of India, ; 

In consideration of the Imperial Bank of India 
having agreed at our/my request to continue to (who 
are......is hereinafter referred to as the borrower) 
accommodation by way of Cash Oredit to such an 
amount from time to time as the said Bank in its 
discretion shall think properon condition that such 
Cash Oredit shall be to the extentof Rs... a.. a and 
interest be secured by the promissory note hereinafter 
mentioned we/I the undersigned... . have de- 
livered to the saidjBank a promissory note dated 
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weet for Rave and 


Rs....- 
payable to the said Bank by the Borrower and re- 
maining unpaid on account of the said Cash credit 


which for the purpose of such guarantee shall be- 


considered continuing notwithstanding it may in the 
meantime at apy time or from time to time be 
brought to credit until notice in writing that the 
same-is closed is given by the said Bank to us/me 
onthe understanding that the said Bank shall be 
at liberty to take steps to enforce payment of the 
said promissory note at any time after notice in 
writing demanding payment thereof posted to us/me 
at out/my usual or last known address and default 
being made in payment for three days after{the post- 
ing of such notice, And we/I agree that the fact of 
the said Bank not taking stepsto enforce payment of 
the said account or of the said promissory note until 
expiry of a period of three daysafter posting of such 
notice or otherwise granting time to the Borrower or 
any otherobligant or Guarantor before demanding 
payment from us/me or suing us/me thereon.” 

The document under consideration, in 
my opinion, is not an “instrument evidenc- 
ing an agreement relating to the “deposit” of 
an instrument “constituticg or being evi- 
dence of the title to any property what- 
ever’ within Art, 6 (1). Tke document 
Form .E/Revised 126, ro doubt, records 
the fact that promiesory note has been 
endoreed and delivered to the Bank by the 
guarantor of a customer's overdraft, but 
even dseuming (without purporting to 
decide), that a prcmiseory note, is or can 
te deemed to be, an instrument ‘“‘constitut- 
ing cr being evidence of the title to any 
property whatever”; in my opinion Form 
F/Revised 1926 is not an instrument re- 
lating to the “‘depcsit” of such an instru- 
ment within Art. 6 (J). Before Form 
E/Revised 1926 is executed the guarantor 
has already transferred his rights in and 
under the promissory note to the Bank by 
endorsement and delivery, which prima 
facie would constitute a complete assign- 
ment of the guarantor’s interest and 
property in tbe promissory note, (8. 46, 
Negotiable Instruments Act XXVI of 1681). 
Such atransaction cannot, in my opinion, 
be regarded as a “deposit” of the promis- 
gory note within the meaning of that term 
in Art. 6 (1).. Again the document under 
consideration, in my opinion, is not an 
“instrument evidencing an agreement 
relating to the pawn or pledge of movable 
property” within Art. 6 (2), Scb. I. The 
promissory note when it was endorsed and 
delivered to tte Bank was not pledged or 
pawned to the Bank. see 83. 148 and 172, 
Contract Act LX of 1872: The property in 
the promissory note prima facie had been 
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transferred absolutely to the Bank by 
endorsement and delivery, before Form 
E/ Revised 1926 was signed and the transac- 
tion to which Form H/Revisedj1$26 relates 
js distinct from a pawn or pledge, 

“where there must be a delivery of the goods pledged 
to the pledgee but only a special pro- 
perty in them passes to him, in order that they may 
be dealt with by him if necessary, to enforce his 
rights, the general property in the goods remaining 
in the pledgor.” [see per Bowen, L. J., in Ex parte 
Hubbard (1)]. 

Neither can the document under con- 
sideration, in my opinion, be regarded as 
a mortgage-deed within Art 40, Sch. I, for 
it appears to me to be manifest that under 
Form E/Revised 1926 the guarantor did 
not transfer or create to or in favour of the 
Bank any “right over or in reepect of speci- 
fied property.” Inmy opinion, the object 
and effect of the instrument under considera- 
tion was to record an agreement between 
the guarantor and the Bank whereby the 
property in and the sights under the 
promiasory note, which otherwice would 
absolutely have been transferred to the 
Bank by endorsement and delivery, were 
limited and restricted as therein provided. 
In my opinion, the instrument (Form 
B/Revised 1926) falls within Art. 5 (c), 
Sch. J, Stamp Act, 1899, and is liable to 
stamp duty under that article as amended 
bys 7, Burma Act (IL of 1932), and I would 
answer the question propounded in this 
sense. 

Mya Bu, J.—I agree. 

Das, J.—I agree, 

N/a. Reference answered, 
(1) (1887) 17 Q. B. D. 690; 55 L.J. Q. B. 490. 





NAGPUR JUDICIAL COMMIS- 
` SIONER’S COURT. 
Second Civil Appeal No 667 of 1929. 
December 23, 1931. 
i Geituz, A. J. O. 
GULAM ALI AND cTHERS— J UBGMENT- 
DEBTORS— APPELLANTS 
versus 
RAJKUMAR AND oransis—Droune-HoLoers 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
17—Application to execute decree—Rejection as being 
incorrect—Absence of express finding that applica- 
tion was notin accordance with law—Effect—Whe- 
ther sufficient to save limitation—Limitation Act 
(IK of 1908), Sch. I, Art. 182, 


Where on an application to execute a decree, the 
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court ordered, ‘“Decree-holder absent: Application 
is reported to be incorrect. Itis rejected ”: 

Held, that the order did not contain a finding that 
the application was notin accordance with law and 
hence was sufficient to save limitation, being one in 
accordance with law. Meghraj v. Abdul Majid 
Khan (1) and Vithal v. Gopal Rao (2), applied. [p. 765, 
col 1, 

An order of rejection inorder tobe a conclusive 
order must contain a finding that the application is 
not inaccordance with law. Meghraj v. Abdul Majid 
Khan (1), followed. [ibid.] ae 

Final order in Second Civil Appeal No. 
667 of 1929, passed cn receiving the opinion 
cf the Fall Bench reported in 134 Ind. Oas. 
681. i 

Mr. A. Razak, for the Appellants. : 

Mr. S. B. Gokhale, for the Respondents, | 


Judgment.—aA decree-holder made an 
application to execute a decree passed on 
13th November 1925 on 8th November 1928. 
On that date he was directed by the Olerk 
of the Court to appearon 14th November, 
1928, before the court executing the decree, 


The court's order-sheet for that date 
runs: 
“D, H. absent. Application is reported to be 


incorrect. It is rejected.” 

A subsequent application was made on 
16th November 1928 and the question arose 
whether the application of &th November 
1928 saved limitation. The Subordinate 
Judge, Khardwa, held that it did and 
the execution proceeded. In appeal to the 
District Judge, the judgment-debtors, 
relying on the decision in Meghraj v. Abdul 
Majid Khan (1), contended that the appli- 
cation of 8th November 1928 must be held 
not to have been made at all. Tke learned 
District Judge distinguished the facts in 
the case before him from those in Meghraj 
v. Abdul Majid Kkan (1), on the ground 
that the irregularity, which consisted of 
the omission to include the costs of the 
appealin the amount to be recovered was 
a mere abandonment of a part of the claim 
and ona very different footing from an 
excessive claim which was made in Meghraj 
v. Abdul Majid Khan (|), Relying ona 
decision of the Calcutta High Oourt 
Pitambar Jana v. Damodar Guchait (2), 
he dismissed the appeal. The judgment- 
debtors preferred a second appeal to this 
court alleging that the ruling of Meghraj v. 
Abdul Majid Khan (1) should have been 
followed and not the wider interpretation 
of the Calcutta High Oourt. The distinc- 
tion drawn by the learned District Judge 
was not a valid one in thatitis laid down 


(1) 63 Ind. Oas. 971; 17 N. L. R. 179. 
(2) 98 Ind. Oas, 166; 53 O. 664; 30 


0. W. N. 918; 
A. I, R, 1926 Oal, 1077; 450, L.J. 86, 
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by Hallifax, A, J.O, in Meghraj v. Abdul 
Majid Khan (1), that if the presentation 
of an application for execution, however 
nearly correct, is rejected as incorrect, 
by the court, whether an opportunity has 
been given to amend itor no, tere is no 
application in accordacce with law. 
Accordingly tke appeal should have suc- 


-ceedcd. Itfwas doubted however. in tbis 


court whether Meghraj v. Abdul Majid 
Khan (1) had been correctly decided and 
the question was referred to a Full Bench. 
The result of the reference is a decision 
that the proposition of law in question had 
been too widely stated in Meghraj'v. Abdul 
Majid Khan (1) and itis held that when 
the order of rejection contains an express 
or implied finding that the application 
is not in accordance with law that order 
is final unless, of course, it is appealed 
agsinstand such an application would be 
ineffectual to save limitation; but where 
there is no such finding, it is the duty of 
the court to consider the application itself 
to determine whether it was in accordance 
with law or not. This has been crystallised 
in the opinion of Niyogi, A. J. O., practi- 
cally in the terms of the decision in 
Pitambar Jana v. Damodar Guchait (2) 
in the following words : 

“The rule, correctly stated, would be: Ifan 
application for execution is rejected as being not in 
accordance with law for the reason that it was so 
defective in material particulars that the court could 
not, on the basis of that application, exercise its 
power of execution, that application must be regarded 


as not having been presented at all for purposes of 
Art. 182, Limitation Act.” 


The appellants contend that this decision 
is in their favour since the order 

“D. H., absent Application is reported to be 
incorrect. It is rejected.’ 
implies the finding that the application is 
not in accordance with law. It cannot be 
questioned that if the Subordinate Judge 
did consider the application to be not in 
accordance with law; even though his 
decision was wrong, his order is final. , It 
is admitted on both sides that the principal 
defect in this case was not. one which 
would prevent execution proceedings being 
started on the application and that it was 
in accordance with law. The point at issue, 
however, is that whether the Judge con- 
sidered it to be not in accordance with 
law. I fail to see how any implied finding 
that the application is notin accordance 
with law can be read into the J adge's order. 
The application was reported to be in- 
correct by the Olerk of the Oourt. There is 
nothing to show that the Judge satisfied 
himself as to the correctness of the report; 
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but, apart from that aspect of the question 
it isclear that the term ‘incorrect’ would 
cover both cases of such irregularities 
which would prevent the application 
forming a basis for execution and thus 
being not in accordance with [law, and 
minor defects which it was desirable to 
set right but which in themselves would 
not vitiate the aprlication, The ruling in 
Meghraj v, Abdul Majid Khan (1), expreesly 
negative the consideration of any such 
differentiation. The opinion of tbe Full 
Bench provides expressly for euch differenti- 
ation and Jays down that an order of 
rejection eo as to be a conclusive order 
must contain a finding that the application 
is not in accordance with law. A finding 
that an application is incorrect cannot be 
taken to imply a finding that 
it is not in accordance with law. 
Asthere is no such findingit remains 
for consideration whether the application 
actually wss in eccordance with law or 
not. It eo manifestly is in accordance with 
law that the proposition is at once conced- 
tse by the learned Oounsel for the appel- 
ants, 


The appeal fails and is dismissed with 
costs. I fix Pleader’s fees at Rs. 50, 
n/a. Appeal dismissed, 


LAHORE HIGH COURT. 

Second Oivil Appeal No. 491 of 1933. 

October 13, 1932. 
i Jat Lat, J. 

Sir OoLONEL NAWAB MALIK MUBAM- 
MAD UMAR HAYAT KHAN—Prayrirr 
— APPELLANT 

versus 
MUHAMMAD ZAMAN—Derenpanr 

: RESPONDENT. 

Easement—Light—Holes in joint walls—Enjoy- 
ment of easement for over twenty years— Joint owner 
building up against the holes, legality of, 

Where for over twenty years a person has been, 
through certain holes in his wall, enjoying light 
from the adjoining land of his co-owner, the lat- 
ter as a joint owner of the wall is not entitled to close 
the wall, and if he builds up against the holes 


thereby stopping the access of light and air, his ac- 
tion is illegal and unauthorised, 


Secona Appeal from the order of the Dis- 
trict Judge, Sargodha, dated the 23rd De- 
cember, 1931. 

Mr. M. L. Puri, for the Appellant. 

Mr. R C. Manchanda, for the Respondent. 

Judgment.—The plaintiff and the de- 
fendant are owners of adjoining houcesin 
Sargodha. 

The plaintiff's house, it has been 
found, has in been existence for more than 
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20 years and in the southern wall of this 
house ättere are two holes which had been 
giving light and ventilation to the plaint- 
iff's house for more than twenty years. 
On the south of the wall in which these 
holes exist is the land of the defendan on 
which he has recently built a house and 
in doing so has built up against the wall in 
which the plaintiff's ventilators are and 
has thereby closed them. The plsiatiff 
consequently instituted this suit out of 
which this second appeal has arisen for 
an injunction and other consequent reliefs, 

The District Judge on appesl bas found 
that the wall in which these holes exist 
is the joint wall of the plaintiffs and the 
defendant, But being of an opinion that 
an easement cannot be acquired against 
a person's own property and as the wall 
has been found by him to be the joint 
property of the plaintiff and the defend- 
ant he has dismissed the suit holding 
that the plaintiff could not acquire an 
easement in the joint wall. 

There has, in my opinion, been a mis- 
apprehension in the mind of the learned 
District Judge as to the nature of the 
plaintiff's suit. The easement claim- 
ed by the plaintiff is against the de- 
fendants’ property which is to the south 
of the joint wall. The wall is the means 
of enjoying the easement. Tho e130: 
ment is not claimed against or in tha 
wall. It is not the wall which is the 
servient tenement but the defendant's land 
to the suit. It ie, therefore, clear that 
the plaintiff who is the owner of the proper- 
ty to the north is entitled to an easement, 
on the facts found by the District Judge 
against the land of the defendant, which 
is to the south. The question whether 
the defendant is entitled to close the ven- 
tilators as a joint owner of the wall has 
nothing to do with the enjoyment of the 
easement. If the defendant had claim- 
ed, which he did not claim, in his. writ- 
ten statement that he as a joint owner 
of the wall was entitled to close the holas 
in it that question would have had to be 
determined with regard to the respective 
rights of the parties a3 joiat owner of the 
wall As I have already stated the de- 
feadant did not claim any such right 
and no such right has been claimed even 
before me. I am unable to understand 
how the defendant as a joint owner of the 
wall could close the holes which tha 
plaintiff made in the wall more than 20 
years sgo. On all these grounds, there 
fore the action of the defendantin build 
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ing up against the holes thereby stop- 
ping the access of light and air to the 
plaintiff's house was illegal and unauthoris- 
ed snd the plaintiff is certainly entitled 
to the rėlief for that reason. What re- 
lief the plaintiff iaentitled to ia a matter 
which should be determined by the learn- 
ed District Judge on a consideration of all 
the facta of the case. 

The case will go back to the District Judge 
under s. 151 of the Oivil Procedure Code 
with directions to decide the appeal of 
the plaintiff, the defendant's appeal be- 
fore him having been disposed of by this 


order. Costs of the parties will abide the 
result. 
N./A. Appeal accepted; 


Case remanded, 


MADRAS HIGH COURT. 
Appeal against Appellate Order 
No. 24 of 1929. 
January 25, 1933. 
PakENHAM Watsg, J. 
A, RAMASWAMI OHETTIAR~ 
PETITIONER— APPELLANT 


versus 
CHINNAPPA OHETTY—Derenpant 
— RESPONDENT. 


Civil Procedure Code(Act V of 1908), s. 11— 


Constructive resjudicata in execution proceedings 
—Proper service, necessity of. 

Where there is no declaration by the court 

under O. V, r. 19, Oivil Procedure Code, that the 
notico was duly served, it is not a due 
service for the purpose of creating constructive 
res judicata in execution proceedings, 
' Qongsequently an order for notice on an applica- 
tion cannot operateas res judicata on the ques- 
tion whether it was within time, if asa matter of 
fact the respondent was not properly served and 
had no opportunity of raising the plea. 

[Oase law discussed.) 

Appeal against the order of the District 
Court, Ocimbatore, dated the 9th April, 
1928, in A. 8. No. 151 of 1927, (E, P. R. No. 
100 of 1927 in O. 8. No. 738 of 1913, Ooim- 
batore Additional District Munsif's Court.) - 

Mr. B. Sitarama Rao, for the Appellant. 

Mr. C. K. Viswanatha Iyer, tor Mr. T, M, 
Krishnaswamy Iyer, for the Respondent. 

Judgment,—In this case the only 
matter which has been argued before me 
in second appeal is that evea though the 
application for arrest on 26th November, 
1923, might have been out of time, the fact 
that court ordered notices on it renders 
the matter that it was in time res judi- 
cata. This notice is the only one attempt- 
ed to beserved on the respondent, the first 
defendant in tne case. The return that 


was madeonit is, “first defendant is 
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absent. Itis learnt that he went to Salem 
and other places. The notice was fixed on 
the outer door’, It wasnot stated that 
this information was given to the process- 
server at tha house of the first defendant nor 
who gavehim the information. With 
regard to this, in the B diary thereis a 
note against 9th January, 1924 “N.S. A, 
Arrest by 29th January, 1924". I under- 
stend that “N.S. A." stands for “Notice 
served; absent’. There was no declara- 
tion by the court under O. V,r. 19, Civil 
Procedure Code, that the notice was duly 
served, That this is nota due service for 
the purpose of creating constructive res 
judicata has been held in several cases. 
In Subramania Pillai v. Subramania 
Aiyer (1) the court set aside a decree pas- 
sed after such service. See also Abraham 
Pillai v. Donald Smith (2) and Baldeo Das 
Lohia v. Subkarandas Goenka (3). In 
Sundararajulu Naidu v. Narayanaswami 
Naidu (4) Srinivasa Ayyangar, J., in 


& case very much like the present 
held that where on the basis of 
service the rule of constructive res 


judicata was sought to be availed of, such 
service must have been declared to be 
sufficient. This decision was followed by 
Bardswell, J., and myself in A. A, O.. No. 
235 of 1929and we distinguished in that 
casethe one which has been quoted now 
for the appellant, namely, Mahomed Meera 
Rowther v. Kadir Meera Rowther (5). In 
that case there wasa petition to set aside 
a salefor want of proper service of an 
attachment notice. Nasir Mahomed v. 
Kazbai (6) referred to in that caseand In 
re Sri Krishna Doss (7) a case of ‘refusal 
of notice do not deal with the question of 
consiructive res judicata in execution ap- 
plications. In Farangu v. Hari Kishen 
(8) the court held that the acceptance of 
the service of such summons by the court 
which issued it without any declaration 
was not conclusive on the matter of the ger- 
vice. Gynammal v, Abdul Hossain Sahib 
(9) also allows a party to allege that the 


(1) 21 M. 419. 
(2) 29 0. 324. i i 
(3) 88 Ind, Oas. 508; 520. 179 at p.186; A. I R. 
1925 Oal, 621. i Pee 
(4) 1 < Oas, 825; A.I. R. 1927 Mad, ; 
39 M. L. T. 34; 26 L, W. 481. OF ees 
(5) 22 Ind. Gas, 302; (1914) M. W. N.63, 
& (6) 10 B. 203, 
a 3 Ind. Cas. 474;.19 M, L, J. 31. i 
)1 < Oas. 321; A. L R. 1929. Lah. 334; 
L. R. 238; Ind. Rul, (1929) Lah. 865, T 
(9) 134 Ind. Oas. 1202; 55 M. 223; 34L; W. 496. 
(1931)-M. W. N. 1069;. A. I, R. 1931- Mad, 813; Ind 
Rul, (1932) Mad. 18; “61 M, L. J 920 EEA 
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notice was not duly served on him when 
such service was sought to be used against 
him for the purpose of constructive res 
judicata.: It was remarked in Subramania 
Aiyyar v. Röja Rajeswara Dorai (10) 
that the principle of constructive res 
judicata, should be very cautiously applied 
to execution proceedings, especially where 
there is any indication that improper ser- 
vices were being attempted and thea the 
execution dropped in order that such 
notice may afterwards be argued as res 
judicata onthe question of limitation. 
Both the lower Courts have found asa 
matter of fact inthis case that there was 
no proper service and that, therefore, 
the first defendant had no opportunity of 
raising the plea of limitation. 

In the result the second appeal fails 
and is dismissed with costs. 

N.K./a. Appeal dismissed. 


(10) 38 Ind. Cas. 627; 40 M. 1016 


LAHORE HIGH COURT. 
Miscellaneous Firet Oivil Appeal No. 
1059 of 1930. 
March 28, 1932. 
Tex OHAND, J. 
Seth HARIBANS PRASAD-AYODHYA 
PRASAD—APPELLANTS 


versus 

Tue NATIONAL SUGAR MILLS, 
Lro , DELHL IN LiquiDAtion AND OTHERS 
—— RESPONDENTS. 
Companies Act (VII of 1918), 8. ( 
Winding-up—Power to require managing agents 
to produce cash balance in court—Power to make 
- interim order where: agents claim lien—Inherent 
powers of court to preserve property im dispute— 

Civil Procedure Code (Act V of 1908), 8. 151, 
‘When a winding-up order has been made, if the 
books of the compatiy show that there is a cash 
balance in the hands ofthe managing agents, the 
court has ample power under s. 185, Companies Act, 
to make an order against the managing agents to 
deposit such amount in court, [p. 767, col. 2; p. 768, 

Fi 1.) 


185—Company— 


Where the managing agents claim a lien itis not 
< necessary for the court to enter into an elaborate 
enquiry into the merits of their claim before making 
such an order, but the court may in _ the interests 
of justice pass an interim order against them for 
depositing the amount in court pending the final 
adjudication of their claim on the merits. [p. 768, 
1 62. 

: CR ven set from s. 185 of the Companies Act, the 
court possesses ` ample powers ex debito justitie to 
ass interim order for protection and preservation 

of the subject-matter in dispute, pending the result 

of the litigation. Chidambaram Chettiar v. Tin- 
nevelly Sarangapani Sugar Mills (1), distinguished, 

"Tp. 768, col. 2.] i 

Miscellaneous First Appeal from the order 


of the District Judge, Delhi, dated the 26th 
of May, 1930. 
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Messrs, Kishan Dayal, Shamair Chand 
and Ajit Prasada, for the Appellants. 

Mr. Jagan Nath Aggarwal, for the Res- 
pondents, ; 

sJudgment.—Tis National Sugar 
Mills Company Limited was incorporated 
as a Joint Stock Company under the 
Indian Companies Act on the 7th of 
October, 1920. The object of the com- 
pany was to construct Mills for the manu- 
facture of eugar and to diverse other 
industrial and commercial business. Ori- 
ginally the Head Office of the Company 
was at Ghaziabad in the United Provinces, 
and the Managing Agents wereMessrs. Ohak- 
aravarty and Company. Two or three years 
later,the appellants Mesers. Haribans Prasad 
and Ayodhia Prasad, who are brothers, took 
over the Managing Agency, and the Head 
Office of the Oompany was shifted to 
Delhi. The nominal capital of the company 
was 50 laca of rupees of which 30 lacs is 
stated to have been issued. The amount 
actually paid up was, however, Re, 1,1u,000 
odd. Till 1927 no progress appears to have 
been made in seetting up a sugar mill; 
not even a site therefor had been acquired. 
Accordingly, on the 19th of April, 1927, an 
application for the compulsory winding up 
of the company was presented by a share- 
holder in the Court of District Judge, 
Delhi,and on the 25th of May, 1927, a pro- 
visional Liqudiator was appointed. An 
appeal against this order was dismissed by 
the High Court on the Ist of October, 1927. 
Onthe 19th of March, 1929, the District 
Judge pessed en order that the company 
be cficially wound up, and on the 6th of 
May, i929, he appointed Mr. P. R. Mebra, 
as Official Liquidator. Against these orders 
the Managing Agents preferred an appeal 
to this court, which was also dismisred 
on the z3rd of October, 1929. 

In the meantime the Official Liquidator 
had applied tothe District Judge under 
s. 235 of the Indian Companies Act for 
proceedings being taken against the 
Managing Agents for alleged acts of mis- 
feasance and breach of trust having been 
committed by them in respect cf the sum of 
Rs. 47,667-7-9, which was the cash in their 
hands in May, 1927, (when the provisional 
Liquidator was appointed), as shown in 
the books msintained by the Managing 
Agents themselves. He also applied under 
B. 185, for holding a private exemination of 
the Managing Agents in respect of their 
dealings with the funds and assets of the 
company which were in their posses- 
sion, 
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The appellants admitted that in May, 
1927, the sum of Rs. 47,667-7-9 was the 
balance in their hande, but they pleaded 
that they had lawfully retained if, as they 
claimed a lien on itin respect of the sum 
of Rs. 2,03,0U0 which was due to them as 
remuneration at the rate of Re. 3,000 per 
mensem from the lstof April, 1924, when 
they were appointed Managing Agente, up 
to the 23rd October, 1922, when their appeal 
against the order of the District Judge for 
the compulsory winding up of the company 
was dismissed by the High Oourt, In 
addition to this, they claimed a further lien 
for Rs. 14,027-21 as expenditure incurred by 
them on ,behalf of the company but not 
entered in its books at the time, and 
Rs, 2,523-4 as litigation expenses for defend- 
ing and opposing the application for the 
liquidation of the company. In order to 
support their contentions, the appellants 
applied for inspection of the books of the 
company which were in the possession of 
the Liquidator. This application came up 
for hearing before Mr. Niamat Khan Officiat- 
ing District Judge on the 5th of April, 1930, 
and was granted by him. The learned Judge, 
however, passed an order on the same day, 
directing the appellants to produce in court 
the sum of R3. 47,667-7-9 aforesaid, fanother 
sum of Rs, 87 and certain furniture of 
the company which were in their posses- 
sion, “without any prejudice to their rights 
in the property and the cash". It was 
specifically ordered that their objections 
will be censidered before the property and 
cash was made over to the liquidator. 

In accordance with this order the appel- 
lante produced the furniture in court at 
the next hearing but refused to hand over 
the cash, alleging that they claimed a 
lien over this sum for the amount of their 
remuneration and the expenses incurred 
by them on behalf of the company, and 
that the court had no jurisdiction to pass 
a summsry order for the production of 

“the money until it had adjudicated upon 
the merits of their claim. This objection 
was argued at great length tefore Mr. Mid- 
dleton, who treating the order of Mr. Niamat 
Khan as having been passed under 6, 185 of 
the Indian Companies Act, entered into an 
elaborate discussion of the claim of the 
appellants on the merite, and dismissed 
the. appellants’ objection, directing them 
to pay forthwith the sum of Rs. 47,675 14-9 
into the Imperial Bank of India to the 
account of the Official Liquidator. 


Against this order the Managing Agents 
have preferred an appeal to this court and 
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I have heard both Oounsel at length. 
Tae first contention raised by Mr. Kishen 
Dayal is that at this stage of the pro- 
ceedinga the learned Judge ought nof to 
have gone into the claim of the appel- 
lants as lien-holders in such great detail, 
nor should he have expressed himself so 
stroogly on the merits, thus dimissing 
their objection to all intents and purposes, 
before they had a chance of establishing 
their allegations. In my opinion there 
is some justification for this com- 
plaint. It appears from the record 
that the appellants had filed a lengthy 
written statement in support of their 
objection, and this gave rise to several 
points, which had not yet been put 
in issue, nor had the parties been 
given time to produce evidence in sup- 
port of their respective cases. The only 
question before the court at this stage was 
whether Mr. Niamat Khan was justified in 
passing the interim order requiring the 
appellants to deposit the amount in ques- 
tion in the court till the adjudication of 
their claim as lien-holders, 
For this purpose, it seems to me, it was 
not necessary for the learned Judge to 
enter into an elaborate examination of the 
appellants’ claim and pronounce himself 
so emphatically on the merits. Under 
8. 185, all that the court has to see 


is ; 

(1) Whether the person against whom 
the order is sought to be made is a con- 
tributory, trustee, Receiver, banker, agent, 
or officer of the company ; 

(2) whether such person has in his hands 
any money, property or documents to 
wan the company is prima facie entitle); 
an 


_ (3) whether in the circumstances it is 
just and convenient that he should be 
directed to deliver, transfer or surrender 
it. In this case, there is no question that 
the appellante, being the Managing Agents, 
were officera of the company, and the 
appellants’ own statement was sufficient to 
make out a prima facie case as to the 
money ia question being the property of 
the company. it was not denied that in 
May, 1927, when the provisional Liquida- 
tor was appointed to take charge of the 
a3zsets of the company, the books of the 
Oomvany showed a cash balance of 
R3, 47,667 7-9 in the hands of the appe!- 
lants a3 Managing Agents. Nor is there 
any dispute aboutthe small sum of Rs, 8.7 
being the property of the company. The 
appellants, however, seek to retain the 
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amount on the allegation that they have 
got a lien on it for remuneration at the 
rate of Rs, 3,000 per mensem, though they 
admit that they never drew this remunera- 
tion during the time that the company 
was in existence. They claim further lien 
for certain expenses alleged to have been 
incurred by them on behalf of the com- 
pany, though it is conceded that this 
expenditure is not entered in the books 
of the company. It’ may be, that the 
appellants will succeed eventually in es- 
tablishing their claim, but there can be xo 
manner of doubt that on their own ad- 
missions, and in view of the fact that the 
appellants live mostly in Oaleutta and 
elsewhere, outside the jurisdiction of the 
court, it was absolutely necessary to take 
steps for the interim preservation and 
protection of the amount involved. The 
learned Officiating District Judge, Mr, 
Niamat Khan was, therefore, fully jastified 
in ordering that the amount be kept in 
costodia legis till the decision of the dis- 
pute, when it will be made over to whicb, 
ever party is found entitled to it. 

It was argued, that s. 185 does not apply 
to a casa in which a lien is claimed on the 
property of the company, even though 
the claimant is an Officer of the company. 
But: the section does not lay dowa any 
such absolute bar. It gives the court 
summary power to take steps to preserve 
pendente lite the property which prima 
facie appears to it to belong to the company 
and protect it from misappropriation or 
waste by persons who stand, or have 
stood, in a fiduciary position towards it. 
The court has a discretion to take summary 
action inthe matter,and as observed by 
Lindley in bis Treatise on the Law of Com- 
panies, Vol, Il, page 940 the court will exer- 
cise this discretion “wherever it can do 
so without injustice.” In my opinion, no 
injustice is likely to be caused to any party 
if the order of Mr. Niamat Khan is made 
. absolute. Mr. Kishen Dayal relied strongly 
on Chidambaram Chettiar v. Tinnevel- 
‘ly Saranapani Sugar Mills (1) but 
the facts of that case were materially 
different from those of the cases before me. 
There the claimant was not an officer of 
thecompany but was a mortgagee in posses- 
sion of a certain. sugar factory, who had 
advanced moneys for its working expenses 
on condition that he was to be placed in 
- possession of the factory until the money 
advanced by him with interest was paid 
off, and was also to receive a commission of 

“(ysl M. 123. - 
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the proceeds of thesuger sold. The sta- 
tus of the claimantin that case ās a sa- 
cured creditor had been admitted by the 
company before it went into liquidation, 
and possession had beer actually deliver- 
ed to him before he had advanced the 
money for working the factory. On these 
facts it was held—I venture to think right- 
ly—that s. 185 was inapplicable. But, as 
stated above, the circumstances of the 
present case, as admitted by the appellants 
themselves are very dissimliar, and it can- 
not be said here that the summary powers 
of the court were unjustly exercised by Mr, 
Nimat Khan. 

It may also be pointed out that, apart 
from s, 185 of the Companies Act the court 
possesses ample powers ex debito justitie 
to pass interim order for protection and 
preservation of the subject-matter in dis- 
pute pending the result of the litigation. 
See ip this connection ss. 94, 151 and O. 
XXXIX and O. XLof the Code of Oivil 
Procedure, read with r. 95 of the rules fram- 
ed by this court under the Companies Act. 

Mr. Kishen Dayal, while admitting that 
the circumstances of the case are such 
that some steps should be taken to safe- 
guard the money, suggested that the ends 
of justice would be met by ordering the 
appellant to furnish security for payment 
cf the amount in dispute, in the event of 
their claim as lien-holdersa being disallowed 
after investigation, But in view of the 
paet conduct of the appellants I am not 
prepared toaccede to this request. It ap- 
pears that onthe 13th of June, 1930, an 
ad interim order wss passed by this court, 
granting a stay ofthe order of the lowar 


Oourt on condition of the appellants 
furnishing security for Rs, 47,000 
odd. Tne appellants do not own 


any property in the Punjab or Delhi 
and offered security of immovable prop- 
erty in the United Provinces, and it took 
several months for the property to be valued 
and the deed of hypothecation execut- 
ed on the requisite court-fee and registered. 
Indeed it is alleged by Mr. Jagan Nath 
that this security bond is incomplete even 
now, Mr. Kishen Dayal disputes the correct- 
ness of the assertion and states that the 
pond was registered in November, 1930. I 
do not, however, think it mneceseary to 
enquire into the matter atthis stage. lt 
will suffice to say that that security bond 
even if it was properly executed, will 
lapse today with the decision of this ap- 
peal, and it will take several months be- 
fore another bond of - this kind can be 


a 
en at 
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properly executed. The appellants have 
had the disputed ‘money in their posses- 
sion for nearly five years now, and they 
must put it in the custody of court pend- 
ing decision.of the dispute: - : 

For the foregoing reasone,I accept the 
appeal to this extent that in lieu of the 
order of the District Judge, dated the 26th 
of May, 1930, directing the appellants to 
pay the-sum of Res, 47,675-14-9 in the. Impe- 
rial Bank of India, Delhi, to the account 
of the Offisial Liquidator, I order the ap- 
pellants to deposit within one month from 
this date the aforesaid sum in the Imperial 
Bank of India, Delhi, to the credit of the 
District Judge; Delhi. The amount shall 
be Kept ima fixed deposit in the- name of 
the. District : Judge and-on the. adjudica- 
tion'--of the claim of the appellants as lien- 
holdere it: shall be paid to whichevər 
party. is found entitled-.to- it. Having re~ 
gard to all the.circumstances I-leave the 
parties to bear their own costs ia this 
court. 4 
Both Counsel have'been directed to cause 
their respective clients -to appear before 
the-District Judge, Delhi, on the 4th of 
April 1932, when the learned Judge will 
fixa date in the.following week for fram- 
ing the necessary issues. He. shall then 


adjourn the hearing toa suitable date in’ 


the month of May 1932, when evidence 
for both parties shall be recorded from day 
to day. 

“The Assistant Registrar is directed 
take steps to transmit the records to the 
District Judge forthwith, 


A, Appeal accepted, 


— at 


PESHAWAR JUDICIAL COM- 
MISSIONER’S COURT. 
Civil Revision Appeal No. 242 of 1932. 
Januery 14, 1933, 

Saapuppin, A. J. O. 
Mian FAZAL Q4D{R—PrarntirF— - 
PETITIONER 
hig eee Versus 
Firm Mian HAFIZ NAZIR AHMAD 
HAJI MUBHAMMAD—Derenvanr—Op- 
PITE PARTY, 

Practice— Cause of action—Suit for money— Cir- 
cumstances under which money paid different from 
allegations in plaint—Whether court can refuse to 
adjudicate. 

In a suit for return of money paid by the plaint- 
iff to the defendant, the fact, that the circum- 
stances under which money was paid to defendant 
are different from those alleged by the plaintiff in 
his plaint, does not affect the cause of action and 
decree cannot be refused because it would be tants 
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amount to changing the nature. of the cause of 
action and a court cannot refuse to adjudicate on 
the technical ground that some recitals made by him 
are false, 

Oivil Revision Appeal from an order 
and decree of the District Judge, Peshawar, 
dated the 6th May, 1932. - 

Mr, A. R, Nishtar, for the Petitioner. 

Mr. Charanjit Lil, for the Opposite 
Party. , : i 

Judgment —The question at ‘issue 
tomy mind is simple enough, Plaintiff 
sued for recovery of the money lying with: 
the defendant. The reason why this 
amount was allowed to remain with the 
defendant as given in the plaint was that 
because he had purchased certain fruits 
in Kabul and this amount was to be paid 
to the seller either by meeting a hundi 
drawn for the purpose or remitting it 


oe sob 


through defendant's firm there, defendant. 


admitted the amount, and the fact that it 
was still in his hands, but advanced 
quite a different reason how it came into 
his possession, He stated that Messrs. Mu- 


hammad Sadiq Abdul Ghani had a claim: 


against plaintiff and were about to bring 
a suit for recovery of the amount due 
which was Rs. 883-12-0. Plaintiff ap- 
proached defendant to intervene and settle 
this dispute, and as 


amount with him. He therefore contends 
that he is holding the money as a trustee 
and can only pay in accordance with the 
conditions of trust, that is to say, he will 
pay it to Messrs, Muhammad Sadiq-Abdul 
Ghani, if he considers their claim estab- 
lished to whole or part’ thereof and re- 
fund the balance, if any left, to plaint- 
iff, The courts below have held that money 
was paid to defendant under circumstan- 
ces alleged by him, and though it was 
admitted that defendant had failed to set- 
tle the dispute in connection with which 
this was paid for over thres years, have 
dismissed the claim mainly on the ground 
that plaintiff's story as given in the 
plaiat is felse and if he were allowed 
a decree, it would amount to changing the 
cause of action. Heace this revision peti-ion, 

In my opinion plaintiff's cause of acsion 


is the refusal of defendant to return the . 


monsy end the faci that the circumeiaaces 
under which money was originally left 


with dafendant sre different from those - 


alleged by him in his plaint do not ai- 


fect the cause of action and decreas gane ' 
not bə refused bacause it would be tanta-, . 


mount to changing the natire of the 
causo of action and therefore of the claim; 


an evidence of. 
his bona fide intention deposited the full. 
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The cause of action is complete and courts 
cannot refuse to adjudicate on the tech- 
nical ground that certain recitals made by 
him are false, The simple question is 
whether defendant is holding the money 
as 8 trustee and can only per in accord- 
ance with tke condition of trust. On re- 
vision I accept the finding that the money 
was given to defendant in coxnection 
with plaintiff's dispute with Messrs. Mu- 
nammad Sadiq-Abdul Ghani, butI am 
unable to see how it can be said that 
defendant became thereby a trustee pure 
and simple and it is in a way admitted 
before me today by his Counsel. To my 
mind defendant was simply asked to ar- 
bitrate and as an earnest of plaintiff's in- 
tention to be bound by his decision, 
the amount of the claim (though it was 
denied) was deposited with him. It is 
possible, in fact it is not only possible 
bot certain that the defendant approach- 


ed Messrs. Muhammad Sadiq-Abdul Ghani 


for the purpose and secured the latter's 
consent to his arbitrating in the matter. 
It is said that the date on which 
this money was paid to defendant was 
the last date of limitation, or at least it 
was on the verge of limitation for the 
firm's claim against plaintiff. Under there 
circumstances naturally the firm would 
have asked for. some guarantee and in all 
probability they did ask and in reply 
defendant informed them that the money 
wes safe with him, and if he considered 
the claim established, it would be paid 
by him. This arrangement, if arrived at, 
did not make defendant asurety in the 
proper sense of the term and in my 
opinion his position in spite of all this 
was nothing more nor less than that of 
an arbitrator pure end simple, As he 
failed to discharge his function as such 
for about three years, I think plaintiff 
was justified in repudiating the arbitrator, 
or in discharging it altogether and in 
claiming his money. 

-Defendant has pleaded to the above po- 
sition and has produced evidence in sup- 
port thereof. There is no other defence 
suggested which has left over and which 
could be raised if true facts had been 
dieclosed and therefore from the point 
of view of pleading and procedure he 
has not been prejudiced ; in fact he has 
himself raised it. For the reacons above 
given I accept this petition snd setting 
aside the decree of dismissal passed by 
the courts below, 1 decree plaintiff's claim 
for recovery of Rs, 883-12-0 against de- 
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fendant. Parties to bear their own costs 
‘throughout. coe 
N. _ Petition accepted. 


ALLAHABAD HIGH COURT.. 
Stamp Reference First Oivil Appeal 
No. 10 of 1931. 
October 28, 1931, 
Kina, J. 
KUNDAN LAL AND ANOTAER— 
DEFENDANTS—APPELLANTB 
versus 
DULI OHAND AND otazrs— 
PLaINTIFFa-—RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7 (iv) (c), Sch, IT, 
Art. 1? (iii)—Mortgage suit—Appeal seeking declara- 
tion of priority of ‘mortgage—Article applicable— 
Proper court-fee, $ 

The appellants were impleaded as defendants in a 
suit for sale on a mortgage upon the allegation that 
they were subsequent mortgagees. They claimed to 
be prior mortgagees but the trial court found that 
they were subsequent mortgagees and decreed the 

laintiff's suit against all the defendants. The appel- 
ants appealed praying for declaration that the 
mortgage deeds heldby them were prior to that of 
the plaintiff and though the appeal was valued at 
Rs. 1,600,.2 court-fee of Rs, 10 only was paid: 

Held, that Art, 17 (iii) of Sch. II of the Court Fees 
Act had no application to the case and the appellant 
was bound to pay lan ad valorem court-fee on the 
value of the subject-matter in dispute in the appeal. 
Rup Chand v. Fateh Chand (1), Makund Ram v. 
Ruqaiya Khatun, (2), distinguished, Moti Begam v. 
Har Prasad (3), Premsukhdas v. Shah Gopi Saran (4) 
and Venkappav. Nara Sinha (5), followed. 

“Mr. H. C. Mukerji, forthe Appellants, 

Order.—This is a Reference under s, 5, 
Oourt Fees Act, 1870. The question is what 
is the proper court-fee on a certain 
memorandum of appeal. 

The appellants were impleaded as de- 
fendants ina suit for sale on a mortgage 
upon the allegation that they were sub- 
sequent mortgagees. They claimed to be 
prior mortgagees, but the trial Court found 
that they are subsequent mortgagees and 
decreed the plaintiff's suit against allifthe 
defendants. 

The appellants appeal to this court 
against the decree. Ths relief sought by 
the appeal is expressed as follows: 

“That the Hon'ble Court will be pleased to declare 
that the mortgage deeds held by Bhulla and Kundan 
are in effect prior to that of the plaintiff and allow 
the appeal with costs throughout.” 


Tne sppeal is valued at Rs.1,6v0, but a 
court-fee of Rs. 10 only has been paid. 
The Stamp Reporter objects that an 
ad valorem court-fea is payable on the 
value of the subject-matter in dispute in 
the appeal, namely, Rs. 1,600, and there 
is therefore a deficiency of Rs, 95 in the 
court-fee paid, 
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It is contended for the defendant-appel- 
lants that they seek a mere declaration that 
they are prior mortgagees, and do not pray 
for any consequential relief, and therefore 
the court-fes of Rs, 10 isacorrect undar Art. 
17 (iit), Sch. II. 

I hold that the clause mentioned has no 
application to the facta of this case. That 
clause applies toa memorandum of appeal 
in a suit toobtain a declaratory decree 
where no consequential relief is prayed. 
In the present case we have a memorandum 
of appeal ina suitof a totally different 
nature, namely, a suit for sale on a mortgage. 
Ifthe appellants’ contention were accepted, 
I think it would be always possible fora 
defendant ‘against whom a decree has been 
passed, to appeal against the decree on 
payment of fixed court-fee of Rs. 10, by the 
simple device of asking for a mere declsr- 
ation that the decree is erroneous and not 
binding upon him. Supposing a money 
decree for Rs. 10,000 is passed against a 
defendant, he mightin his appeal ask for 
a mere declaration that the decree is 
erroneous and that he ia not liable to pay 
anything to the decrec-holder, and might 
thus claim to file the appeal on a fixed 
court=fee of Rs, 10 only. 

Whatever may be the view of the 
Appellate Court regarding the form in 
which the relief sought by the appeal has 
been framed, I think‘ it is clear that Art. 
17 (iii), Sch. II, has no direct application 
and I see no reason for applying the prin- 
ciple of that clause by way of analogy. 

The appellants obviously seek to get 
the decree of the trial Oourt modified in 
their favour so as to get the proparty sold 
subject to their mortgage for which they 
claim priority, Ithink the substance of the 
relief sought, and not merely its form, 
must be considered. Their interest in the 
property is valued at Rs.1,600 and this 
must be the value of the subject-matter in 
dispute in the appeal. 

The appellants relyon Rup Chand v. 
Fateh Chand (1), but that ruling is clearly 
distinguishable upon the facts. They also 
support to rely on Makund Ram v. Rugaiya 
Khatun (2), but the decision is against them 
rather than in their favour. The appellant 
asked the court to granta declaration and 
to medify the trial Court’s decree accord- 
ingly. It was held that the caste was 
governed by s. 7 (4) (c), Court Fees Act, and 
court-fee was payable ad valorem on the 


(1) 11 Ind. Cas. 977; 33 A. 705; 8 A. L. J. 821 


(2) 131 Ind. Oas. 39; A. I. R. 1931 All, 251; (1931) A, 
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appellant’s valuation of the relief sought.. 
The view that the appellants must pay an 
ad valorem court-fes on the value of the 
subject-matter in dispute in the appeal 
finds support in Moti Begam v. Har Prasad 
(3), Premsukh Das v. Shah Gopi Saran (4) 
and Venkappa v. Narasimha (5). - 

I hold that the appellants must pay an 
ad valorem court- fee on Re. 1,600 and make 
good the deficiency of Rs, 95, This sum 
is exclusive of the court-fee payable in 
respect of ground No. 3, the liability for 
which is not contested. 
TUN. JA. Reference answered, 

(3) 47 Ind, Oas. 311; 16 A. L. J. 81, 

D 51 Ind. Oas. 786; 4 P. L. J. 323. 

(5) 10 M. 187. 


COCHIN CHIEF COURT. 
FULL BENCH. 
Appeal Suit No. 145 of 1107. 
16th day of Kumbhom 1108 corresponding 
to February 27, 1933. 
NARAYANA Ayyar, O J., SanaspaNnaMa AYYAR 
AND OUSEPA, Jd.. 
PAPPI AMMA—DBAFENDANT— 
APPELLANT 


versus 
KRISHNA PILLAI—PLAINTIFF 
— RESPONDENT. 

Hindu Law—Adoption—Plurality of adoptions, 
legality of—Widow—Assent of sapindas—-Consent of 
Government, whether necessary for validity of adop- 
tion.. £ - 
There is no text of Hindu ‚Law which prohibits 
the plurality of adoptions. [p. 773,col. 2.] 

Where two persons areadopted into afamily and 
the sentiments and usages of the people are towards it 
and the Royal House has sanctioned it, the adop- 
tions cannot be considered tobe inany way against 
Sastraic injunctions and ought not to be discarded or 
disregarded merely on account of decisions of Courts 
of Justice in British India to the contrary. ([p. 774, 
col. 1. 

In tbe case of an adoption by a widow merely be- 
cause the sapindas had so much confidence in the 
widow's good sense and good faith as to give her 
the widest discretion as to the time of adoption and 
the boy to be adopted, it cannot be said that the 
authority cannot be availed of by the widow when 
she madethe adoption almost immediately after she 
got the authority and when the sapindas who gave 
the authority were allalive andhad not withdrawn 
their “ authority.” Nagarampalli Kanesam v. 
Nagarampalli Batchamma (4) and Kandukuri Veera 
Basavaraju va Kandukurt Balasurya Prasadarao 
(5), relied on, Suryanarayana v. Venkataramana 
(3), explained. [ibid.} 

Under Hindu Law, it is not necessary for the valid- 
ity of an adoptionthat theconsent of the Govern- 
ment should have been obtained. Sreedevi Anthar- 
ganam v. Sircar (6), distinguished. [p. 774, col. 2.] 

Appeal against the decree of the District 
Judge, Trichur, in O. 8. No: 77 of 1107 dated 


6-8-1107. . : 
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Mr. 9, Rangaswami Iyer, for the Appel- 
lant. 


Mr. ©. P. Vaidyanatha Iyer, for the Reg», 


pondent. 3 

Narayana Ayyar, C. J.—Kunchan 
and Hacharan are said to have been 
simultaneously adopted into the Vadek- 
kumthodath family in the year 94 M. E. 
(1819), 

Kunchan married Pappi the senior, as 
we shall call her and had by her two 
sons anku Ohettiar and Krishnan Ohettiar. 
Sanku Ohettiar died in 1028, (1883) leaving 
behind him only his widow Lakshmi, a 
daughter Pappi the junior—the let defend- 
ant—and 2 grandsons, defendants Nos. 2 
3, by his daughter the Ist defendant. 
Krishnan Ohettiar aleo died in 1063, (1888) 
Tali, leaving his widow the 4th defend- 
ant. 

Escharan, the other adopted son, had a 
son Sanku;Pillai, Sanku Pillaiin turn had 5 
sons, Narayanan, Ayyappan, Raman, Madhe- 
van and Sankaran. Narayanan the eldest had 
a son by name Sankaran. At the time 
with which we are concerned, 4, e, in the 
year 1101, (1926) there were only Ayyappan, 
Raman and Madhavan, the 3 sons of 
Sanku Pillai and his grandson, Sankaran, 
living inthis branch: ~ 

From the ‘above it will be esen that 
neither Sanku Chettiar nor Krishnan Ohet- 
tiar of _Kunchan's branch’ hed a male issue 
born of théir loins and it, is alleged that 
the plaintiff was adopted into the Vadak- 
kumthodath family by the widow of 


Krishnan’ Ohettiar “in 1103, (1928) to per- 


petuate the line. 

The validity ofthe adoption was seriously 
questioned by Pappi the junior, the Ist 
defendant, in some land acquisition pro- 


ceedings. Hence a suit was instituted by. 


the plaintiff for a declaration of his 
rights: as the adopted son of Krishnan 
Ohsttiar, = = 70 nd 

‘The “suit. was contested only by the lst 
defendant. She questioned the validity 
of the adoption on- several grounds, the 
chief among which are the following :— ` 

(1) that the deceased Krishnen Chettiar 
had not given to his widow, the 4th 
defendant, any authority to adopt a son 
to him as alleged'by the plaintiff; `’ 

(2) that’ the ‘ascent of the sapindas 
alleged tohave been procured by the 4th 
defendant is firstly, vitiated by fraud and 
misrepresentation, ‘or, preeured by’ ccr. 
ruption; seconly, the so-called supindas 
who are said to haye given their assent 
aro no <apindas at all, as they are the 


c 
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descendants of Escharan, whose alleged 
adoption even if true is invalid in 
law, being a simultaneous adoption 
of two persons prohibited by Bastres 
and not sanctioned by usage; thirdly, 
the assent is too vague to be given 
effect to by a court of law; fourthly, 
the only reversioners whose assent can 
count are defendants Nos. 2 and 3, the 
grandsons of Sanku Chettiar and they have 
not been consulted; and (3) for want of 
Royal permission the adoption of the 
plaintiff cannot be recognised. 

These points were considered ard 
categorically found in favour of the plaint- 
iff by the learned Judge of the court 
below who gave him a decree as prayed 
for. 

Hence this appeal by the Ist defend- 

ant. 
Though the lower Oourt has found that 
Krishnan Chettiar has given authority and 
consent to his widow to adopt a boy 
and appoint an heir to him, we are not 
quite eatiefied that the plaintiff kas suc- 
ceeded in proving it. Krishnan Chettiar 
died in 1063 and the consent, therefore, 
must have been given thereabouts. There 
is no contemporaneous record evidencing the , 
same, Copies of two petitions presented by 
the 4th defendant to His Highness the then 
Maharaja, Exs. XXII and XXIV of the 
years 1067 (1882) and/1073 (1898)and the 
depositions of the 4th defendant Ex. LX 
of 1079 (1804) and Ex LII cf 1104 (1929) 
and the written statement Ex. XXV of 
1088 (1923) do no doubt contain references 
to the consent given her by her husband 
to adopt. Though in one sense those 
statements are against her own interests 
inasmuch as by an adoption she will be 
divested of her estate, they arə self- 
serving too and too much reliance cannot 
be placed upon them. ? 

The oral evidence supplied by Exs. LIII 
and LVI, the depositions given in the 
land acquisition case by one Govinda 
Menon and Narayana Panickar in 1104 is 
not of such a nature as to inspire confidence 
and credence, 

If the validity of the adoption were 
to be founded on this alone, we would 
have considerable difficulty in upholding 
ii, 

But we find that all the nearest sapindas 
then alive gave their assent to the adoption 
which by itself is sufficient in law. to 
uphold the seme. In token thereof we 
have the registered sammatapat-rams Exs, 
XXVIII, and XXIX dated 22-9-1101-4th May,. . 
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1932 and 9-11-1101-22nd June, 1932 respec- 
tively. The adoption has also taken place 
in pursuance thereof in the presence of 
the local second class: Magistrate (Vide 
Exs. XXX and LVII). 

The Ist defendant contends that it was 
on account of the misreprecentations made 
to and- fraud played upon the sapindas by 
the 4th defendant, that she had already 
been authorised by her husband to adopt 
a boy, that they also gave their assent. 
There is no reliable evidence to support 
that the consent given by them is not 
free consent. The 4th defendant swears 
to the contrary. No attempt was madé 
by the learned Vakil for the appellant to 
support the suggestion of corruption. The 
first invalidating objection of the lst 
defendant cannot, therefore, stand. 

But the learned Vakil for the 1st defend- 
ant very strenuously contended that the 
sons and the grandson of Banku Pillai 
upon whose assent the validity of the 
adoption must now rest, cannot be con- 
sidered as sapindas at all, as Hacharean’s 
adoption itself is invalid if not also 
doubtful. 

But we have no hesitation to find that 
as a matter of fact Hacharan~ was 
adopted in 994 M. E, along with Kunchan. 


Exhibit XXVI is very clear on the point. It’ 


is; a receipt for 7252 puthens for Thiru- 
mulkazhcha and Thrikaivilayattom,the Royal 
perquisites for granting Royal permission 
for the adoption, We are not able to 
read the document in the way suggested 


by the learned Vakil for the appellant as 


merely containing 8 proposal to adopt. 
To our minds it clearly appears that the 
adoption had taken place at the time of 
Ex. XXVI. The factum of adoption is 
further admitted by the mother of the Ist 
defendant and the senior Pappi in Ex. XV 
and by the Ist defendant in Ex. LI not 
to speak of statements made by others 
regarding this matter in Exs. XLII, LIX 
and LXI. No doubt it is truethat nobody 
has spoken to the adoption directly. But 
such a thing is well-nigh impossible at 
this distance of time on the strength of 
Ex, XXVI along with the other documents 
referred to above we have no hesitation to 
hold that Eacharan Ohettiar was really ad- 
opted in 994 M. E. He has, therefore, become 
a member of the Vadakkumthodath 
family, 

It is argued by Mr. Rangaswami Iyer 
that he did not as a matter of fact exercise 
his rights in the family and, therefore, 
he must be taken to have never accepted 
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the adoption at all. The jevidence shows. 


that after adoption he really came to this ~.. 


family and returned some time after, 
Therefore, to say that he was not adopte 

at all will be rather going against the 
evidénce in the case, Probably he did 
not remain long here. But that does not 
in any way invalidate the adoption itself. 
True it is open to an adult when about 
to be adopted to say whether he would 
consent to the adoption or not and if he 
does not consent his parents cannot. give 
him in adoption. But all those principles. 
cannot apply to this case where we have 
as a fact that Hacharan came into this’ 
family as an adopted son and lived for 
some time and only went away after- 
wards. Such conduct on his part does 
not nullify the adoption and, therefore, 
he does not lose his status as a member 
Ep the family whatever else he might have 
one, 

In this view the only question to con- 
sider regarding the validity of his-adoption. 
intothe Vadekkumthodath family is whether’ 
the Hindu Sastras prohibit a plurality of 
adoption and if it does whether the adop» 
tion of Eacharan ipso facto becomes invalid” 
and his descendants cannot form sapindas 
to give 8 valid assent to the ‘adoption 
of the plaintiff into the Vadakkumthodath 
family. = 

On the strength of the decision of the 
Privy Oouncil in Surendro Keshub Roy v. 
Doorgasoondery Dossee (1) affirming the. 
case in Doorgasundari Dossee v. Surendra | 
Keshan Rai (2), Mr. Rengaswami Iyer 
vehemently urged that simultaneous adop- 
tion of two boys was illegal. A 

In this connection it, is enough, for us- 
to' say ‘that there ‘is no text-of Hindu ae 
which prohibits the plurality: of adoptions.. 
On the other hand texts Nos. 5 to 8 given . 
by Golapehandra Sarkar Sastri in his Hindu ’ 
Law, 6th Edition’ at, pages 176 and 177,. 
will clearly gò to show that such adop-. 


tions are not only permitted but even! 


enjoined ‘by Sàstras. Such simultaneous | 
adoptions are “said “to ‘obtain by Sarkar ; 
Sastri in Bangal. Is was not unknown in our 
paris. also. Hven in this very family it 
is’ found from the stateménts made by the 
members’ of the family in Ex. XV that 
simultaneous adoptions took place in 966 
(1791) and the lady members of the family: 
prayed for simultatieous adoption~ of two~ 
sons into the family even in the year 1073 
(1828). We find that the adoptions of 

(1) 19 O. 513: 191. A, 108; 6 Sar. 15042, 0), 

(2) 120. 686. 


114: 


966 and 994 (1819) are treated as establish: 
ed facte by the members of this family 


and it is on account of such adoption of. 


Kunehan and Hacharan in 994 that even 
the let defendant snd her descend- 
ants are claiming to be entitled to ques- 
tion the adoption by the 4th defendant 


who is noother than the widow of Krishnan- 


Chettiar, the other son of Kunchan, and 
these. adoptions had even the Royal assent. 
Texts there are. Sentiments and usages 
of the people are towards it and the 
Royal House. have sanctioned it. Therefore, 
we cen confidently say that the adoption 
of Eacharan Ohettiar cannot, be considered 
to be in any way against Sastraic injunc- 
tions and ought not to be discarded or 
disregarded merely on account of the deci- 
sions of Courts of Justice in British India 
noted above. h 

In this view the descendants of Eacharan 
Ohéitiar are sapindas who are competent 
to give assent to the adoption. Defend- 
ants Nos, 2. and 3 are no more than 
bandhus and distant reversioners and the 
non-consultation with them is in no way 
fatal to the adoption of the plaintiff by the 
4th defendant. 

Then it is argued that the assent given 
by the’ sapindas per Exs. XXVITi and 
XXIX is too vague to be acted upon and 
a passage from Suryandrayana v, Venka- 


taramana (3), is cited in support of the 


same. Though the obiter dictum in that 
case supports thé contention of the learned 
Vakil for the appellant, its real import is 
explained by the same High Court in 
Nagarampalli Kanesam v. Nagarampalli 
Batchamma 24 Ind. Oas. 257 at page 258, 
(4), The learned Judges say that 
“Reading that dictum in the light of the facts of 
that case we think that all that was intended to 
be laid down in that case was that an authority 
given in such general terms cannot be relied upon 
as validating an adoption made several years after- 
wards when several of the sapindas who gave that 
authority had died, when other sapindas interested 
in the estate and the affairs of the widow had come 
into existence and when other similar circumstances 
had intervened; before the adoption actually takes 
place. We do not think that the learned Judges 
intended to lay down that merely because the 
sapindas had so much confidence in the widow's 
good sense and good faithas to give her the widest 
discretion as to the time of adoption and the boy 
to be adopted, the authority cannot be availed of 
by the widow when she made the adoption almost 
inimediately after she got the authority and when 
the sapindas who gave the authority were all alive 
and, had not withdrawn their authority,” 


@) 26 -M.681.at p 685. 
M, W. N. 620.- =. 
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‘See also Kandukuri Veera Basavaraju v; 
Kandukuri Balasurya Prasadarao, 25 ind. 
Cas. 3 (5)]. These obsérvationsifully apply to 
the facts of thecase. Nay the sapindas who 
gave the consent even knew at the time they 
gave the consent that the boy to be 
adopted was no other than the plaintiff 
himself (see the evidence of P. W. 
No. 1). ; 
- The only outstanding objection then i 
that the Thesttooram of His Highness has 
not been obtained for the adoption and the 
customary dues to His Highness have not 
been paid to validate the adoption and 
Sreedevi Antharganam v. Sircar (6) is 
cited in support of the above position. 
That decision does not in any way help 
the appellant. It was merely laid down 
by the majority of the Judges that accord- 
ing to the customary law of this State 
governing the Nambudiris the sanction of 
His Highness the Msharaja is essential to 
the validity of an affiliation by Sar- 
vaswadanom marriageor appointment and 
that in the absence of such sanction the 
adoptee neither becomes a member of the 
illom to which he is adopted, nor dees 
nC obtain any title to the properties of the 
illom. 

We are now concerned only with an 
ordinary Hindu family and the obtaining 
of a Theettooram cannot be considered a 
condition precedent to the validity of: the 
adoption. It is not necessary to validate 
an adoption that the ccnsent of the ` 
Goverament should have been obtained, 
Farther we find that in this case a memo. 
has been issued from the Sarvadhikariakar’s 
office to the 4th defendant to pay up the 
dues to His Highness and get the neces- 
sary Theettooram. That document further 
shows the application for adop'ion was 
made to His Highness and His Highness 
had no objection to the adoption, 
Therefore, to say that the obtaining of a 
Theettooram and the payment in advance | 
of the dues to His Highness is acondition 
precedent is an argument which cannot 
prevail, We overrule this objection also. 


One other question was also argued 
before us, viz., that even if the appeal 
fails the appellant should not be mulcted in 
costseitherin this court orin the court below. 
We fail to realise the force of this conten- 
tion. Oosts must ordinarily abide the result 
and there is not reason way effect should 


(5) 25 Ind. Oas. 3; (1914) M. W. N, 502, 
(6) 22 Cochin 184, f 
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not be given to this principle 
cage, 
The 
costs. 
Sahasranama Iyer, J.—I agres. 


Ousepb, J.—I; also agree. 
N, Appeal dismissed. 


in this 


appeal fails and is dismissed with 


ALLAHABAD HIGH COURT. 
Oriminal Reference No. 501 of 1932. 
Ssptembar 23, 1932. 

Poin, J. 
EMPEROR—PaosgovroR 
V27T SUS 
HIRA LAL—Opposita PARTY. 
Criminal Procedure Code (Act V of 1898), s. 145 (D 
—Scope of—Provisions, if mandatory—Failure of 
Magistrate to state in order of notice that there is 
danger of breach of peace—Proceedings, if vitiated— 
Order, setting aside of. 
The provisions of s. 145 (1), Oriminal Procedure 
Code, requiring a Magistrate to make an order in 
writing stating the grounds for his being satisfied 
that a dispute likely to cause a breach of the peace 
exists, are mandatory. Dan Prasad v. Ganesh (1) and 

Banka Singh v. Gokul (2), referred to. 


Section 145, is enacted in order that a Magistrate 
may .prevent a breach of the peace arising from a 
dispute as to immovable property. He has not juris- 
dictionin such a matter, which primarily appertains 
toa civil Court, unless he is fully satisfied that there 
is adanger ofa breach of the peace, and this must, 
therefore, be put inthe forefront of his proceedings 
and he must give the parties notice that it is to 
prevent a breach of the peace that he is taking action 
under the section. If he fails to do so, the object of 
the Legislature in enacting the section is defeated and 
the proceedings will be vitiated and any order passed 
thereon should be set aside, 

Oriminal Reference made by the Sassions 
Juigs, Agra, dated the Llth Juns 1932. 

The Assistant Govarnment Advozate, 
forthe Orown, 

Mr. Krishna Murari Lal, for Mithan, 

Mr, Shiva Prasad Sinha, for the Opposite 
Party, 

Order.—This is a reference made by 
the learned Sessions Jadge of Agra, -re- 
questing this court bo set aside an order 
of a Magistrate purporting to have been 
passed under s. 145, Oriminal Procedure 
Oode. Thefacis of the case ara as followa: 
Certain dhobies made an application to the 
Joint Magistrate of Agra saying that they 
had a small plot of land on which they 
placed their tazizs at the timeof the 
Moharram and that one Hira Lal had 
built or commenced to build a wall on that 
plot, and when they objected was ready to 
assault them. They accordingly asked the 
Magistrate to taka proceedings under e. 
145, Oriminal Procedure Code. The Magis- 
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trate issued a notice without giving any 
reason, and then made a local inspection 
and heard evidenca. He passed an order in 
which he stated that in his opinion the 
dhobies were in actual possession of the 
land, that Hira Lal should bring a suit 
in the civil Court and the wall which had 
been started should be left in its presant 
condition. Thera isnot in this order one 
word suggesting that there wasany danger _ 
of a breach of the psace. In revision the 
learned Sessions Judge pointed out that 
the Magistrate had failed in his order 
in writing to state the, grounds for his 
being satisfied that there was likely to ba 
breach of peace, as required by a, 145 (1), 
Oriminal Procedure Code, and following 
certain rulings of this court he held that 
tbis failure on the part of the Magistrate 
rendered the proceedings liable to be set 
aside, He also took certain other objections 
to the Magistrates procedure, Ia. reply 
the Magistrate referred toan unreported 
decision of this court which is said to have 
laid down the principle that the failure of 
a Magistrate to state that he was satisfied 
from a Police report that there was a 
likelihood of a breach of the peace cannot 
vitiate the proceedings. He went on to 
defend his manner of conducting the en- 
quiry,and in the last words of his explana- 
tion forthe very first tims he suggeats 
that there was proof that a dispute likely 
to laad to albreach of the peace existed. 


There can be no question that the raport- 
ed rulings ofthis High Oourt support tha 
view that the -provisions of s. 145 (1) 
requiring a Magistrate to make an order 
in writting stating the grounds for his 
being satisfied that a dispute likely to 
cause a breach of the peace exists ara 
mandatory, and this principle was affirmed 
in the case of Dan Prasad v. Ganesh (1) and 
more recently in the case of Banka Singh 
v. Gokul (2), Itappeara to me that these 
rulings sre not based upon a mere insis- 
tence onthe letter of the section, but go 
to the root of the whole matfer. Saction 
145 is provided in crder that a Magistrate 
may prevent a breach of the peaca arising 
from adispute as to immovable property, 


- Ho has no jurisdiction insuch a matter, 


which primarily appertains toa civil Cours 
unless heisfully satisfied that there is a 
danger of 8 breach of the peace and 


(1) 20 Ind. Cas. 751; 14 Cr. L J. 495; 11 A. L. J. 


696. 
(2) 99 Ind. Cas. 1031; A.I R. 1927 All. 286; 28 Ur, 
L, Jd. 281; 49 A. 325; Lu R. 8A, 39 Or; 25 AL, J. 
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a better right to this plot than Hira Lal, 
and he passed his orders withthe intention 
of maintaining the right of the dhobies 
and forcing Hira Lal to make the necessary 
move in the civil Oourt, In my opinion, 
such action was only possible if the 
Magistrate was convinced that if he failed 
to do go, there would be a breach of the 
peace, where the Magistrate has entirely 
failed either in his notice or in his 
order to say that ne is of that opinion and 
where it appears from the evidence, all of 
which I have read, that there is not. a word 
about a breach of thepeace I must come 
to the conclusiox that the whole proceedings 
arè uncalled for, and as they are also con- 
trary tothe specific provisions of the 
Act, they should be set aside, 1 accordingly 
accept the reference and direct that. the 
order of the Magistrate paseed under s. 145, 
Oriminal Procedure Code, be cet aside. 
‘Nv As -l Reference accepted. 


mi raaa 


LAHORE HIGH COURT. 
Oriminal Revision Petition No, 194 
. ,of.19382, 
March 15, 1933, 
BROADWAY AND, ABDUL Qapie, JJ. 
. EMPEROR—Patitionse 
i . Versus .. toe 
PARMA NAND—Acoorzp— 
. RESPONDENT. Say 
Criminal Procedure Code (Act V of 1898), s. 164— 
Power of Magistrate to administer oath to deponent 
—Statement’ recorded’ by Magistrate—Wheiher can 
form subject of an alternative charge for perjury— 
Penal Code (Act XLV of 1860), ss. 198, 194. : 
In recording a statement under s, 164, Criminal 
Procedure Code,a Magistrate is empowered to ad- 


ministerto the deponent an oath or solemn affirma-. 


tion and the statement so recorded can form the 
subject ofan alternative charge under the perjury 
sections of the Penal Code. Lalu v. Queen-E'mpress 
(1) and Emperor v. Motilal Hiralal (2) distinguished, 
Queen-Empress v. Alagu Kone (3), Emperor v, 
Vishwanath Kishna Sathe (5) and Abdul Aziz v. Em- 
peror (1), relied on. |p. 779, col.2.)] ` 

Petition under s, 339, Oriminal Procedure 


Code, for necessary sanction for the proses.. 


cution of the accused under se, 193-194, 


Indian Penal Code, on the complaint fram- 
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ed by the Sessions Judge, Shahpur,’ at 
Sargodha, > - , 6 ey Maes 

The following order of reference to a 
Division Bench was made by . ` < 

Tek Chand, J.—(25th January, 1933.) 
—One Barab Dayal was murdered in No- 
vember, 1931,at Bhera in the Shahpur 
District. In the course of the investigation 
the respondent Parma Nand wag tendered 
a pardon under s, 337 ofthe Oode of Ori- 
minal Procedure on theconditions specified 
in that section. Parma Nand .- accepted 
these conditions and was produced before 
Shaikh Allacud-din Arshad, Magistrate 
First Olass, who recorded his statement on 
solemn affirmation under s. 164 of the Code, 
In this statement he implicated Ram Narain 
and Narsingh Das as the persons who had 
committed the murder in . company. with 
himself. .When Parma Nand was produced-- 
asa witness for the prosecution. before the 
Committing Magistrate, he went back on 
the statement which he had made before 
Shaikh Alla-ud-din Arshad, and stated in. 
cross-examination that the.statement - made 
by him under s, 164 was false, that he made. 
it because he had bean tortured. by. the; 
Police and that as a matter of fact Narsingh 
Das and Ram. Narain were not concerned 
inthecrime. Inthecourse of the trial 
before the Sessions Judge,- Parma’ Nand 
stuck to this. position and repeated that he - 
had falsely implicated Narsingh Das and 
Ram Narain in his statement before Mr, 
Arshad under pressure of the Police. 

-As there was no-other evidence. against 
Narsingh Das and Ram Narain the learned - 
Sersions Judge acquitted them. But being ` 
of opinion that there were reasons io be- 
lieve that Parma Nand had given false evi- 
dence, he drew up a complaint against him 
under as. 148-184 of the Indian Penal Code, 
and the learned Government Advocate has 
moved ‘this court under s. 339 (3). of: . the 
Oode of Criminal Procedure for sanction 


- to prosecute Parma Nand for offences under 


theee sections. It appears irom the com- 
plaint as drafted by the S:e3ions Judge and 
the application made the learned 
Government Advocate that it is intended to | 
make the statement made by the respond- 
ent before Mr. Arshad under s. 164 andthe 
statement made by him before the Commit- 


' ting Magistrate andthe Sessions Judge as 


the basis of alternative charges for perjury 
against the respondent. is ah 
Mr, Batra for the respondent objects that 
the statement made under s. 164 before Mr, . 
Arshad cannot be the basis of a charge for 
perjury under ss, 163-164: of the Indian 
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Penal Code. His contention is 
statement is not “evidence”, and that 
there is no provision in the law empowering 
the Magistrate to administer an cath to 
the person whose statement he is going to 
record under s. 164. He concedes that the 
practice generally followed in this province 
is to record such statements on oath, but 
he urges that this procedure is unwarranted 
and thet in the eye of the law statements 
made under s. 164 cannot bə regarded as 


having been madeon oath. In support „of. 


his contention Counsel relies on a dictum 
of Plowden,S. J. In Lalu v, Queen Em. 
press (1) where the learned Judge observed 
(at page £8*) that “as at present advised, it 
seems to me that he (Magistrate acting 
under e. 164) has no power to administer 
an oath or affirmation under the Oaths Act 
of 1873 toany person whose statement he 
records. His function is to prepare 2 
record inthe manner and subject to the 
conditions prescribed in e. 164, Oriminal 
Procedure Oode.” Oounsel also refera to 
Empercr v. Motilal Hiralal (2) as containing 
some observations which indirectly lend 
support to his contention. On the contrary, 
it was held in Queen-Empress v. Alaga Kone 
(3) that a Magistrate, acting under 
has power to administer an oath, and a 
charge of perjurycan be 


when heis soacting. ‘This ruling was fol- 
lowed in Suppa Tevan v. Emperor (4) and was 
cited with approval in Emperory. Vishva- 
nath Krishna Sathe (5) and Queen-Empress 
v. Khan (6). As stated already, the practice 
in the Punjab isinaccord with the Madras 
rulings and in numerous cases prosecutions 
for perjury in the alternative have been suc- 
cessfully based on statements recorded on 
oath under s. 164. In view ofthis, diver- 
genceof j udicial opinion and the conflict 
between the practice prevailing in the prc- 
vinceand the dictum of a Division Bench 
of the Ohief Court referred to above, and 
having regard to the general importance 
of the question, I am of opinion that the 
point should be authoritatively settled by a 
larger Bench. 

l accordingly refer the case to a Division 
Bench, A very early (actual) date shall be 
fixed for the hearing. 

(1) 2 P R 1893 Cr. 

(2) 64 Ind. Oas, 40; 46 B 61; 23 Bom, L R 884; 22 Or. 
L J 728; A I R 1922 Bom, 138, 

(3) 16 M421. 

(4) 29 M89. 

(5) 8 Bom&L, R. 589, 

(6) 22 A 115; A W N (1899), 207.! 
~*Page of 2 P.R, 1893 Or, [Ed] 
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that that | A 
vocate, for the Petitioner, 


. Dayal a pardon 


s. 164, : 


framed with re- . 
gard to statements made before him on oath . 


Re 777. 
Mr. C. H. Carden Noad, Government Ad- 


ato f 


*‘Mesars: M: L. Batra ahd K. Ahmad, for 
the Respondent. ba Oe A 
Order.—This matter, has come before 
usin the following ciréumstances!—= =" ~ 
In the couréé of an investigation ‘in: con: 
nection with the murder of ore . Sarab 
was ~tenderéd to Parma 
Nand unders. 337, Oriminal. Procedure’ 
Code, and was accepted by him on the con- 
ditions therein prescribed. After he had. 
accepted this pardon he was placed before » 
a Magistrate of. the First Claes, Shaixh' 
Alla-ad-din Arshad, who recorded his state- 
menton solemn affirmation obviously, 
acting under s. 164, Oriminal Procedure 
Code, In thestatement then made Parma 
Nand implicated two perzons named Ram 
Nargin and Narsingh Das as being concern- ` 
ed in the murder. i 
In the course of the Magisterial enquiry 
Parma Nand was, as required by law, pro-. 
duced as a witness and in his examination: 
in-chief adhered to the statement made by 7” 


him before Shaikh Alla-ud-din Arshad," :., 


Three days later when he was cross-ex-'”: 


amined he resiled from his statements made `, 


by him‘implicating Narsingh Das and Ram 
Narain were false and had been made as ‘a’ 
regult of-torture inflicted on him by the 
Police, i 
At the trial of Narsingh Das and Ram 
Narain before the Sessions Court Parma’ 
Nand was again, as required by law, pro- 
duced as a witness and in examination-in- 
chief adhered to the first statement made 
by him implicating the two persons under ' 
trial. In his cross-examination, however, 
he again resiled from his statements alleg- 
ing that he had been tortured into making 
the statements implicating Narsingh Das: 
and/Ram Narain. f 
Steps were then taken on behalf of the: 
Orown to take proceedings against Parma 
Nand under es. 193 and 194, Indian Penal 
Oode. The Publie `Procecutor furnished 
the neceseary certificate and an application 
was made'to the learned Sessions Judge’ 
praying that a complaint be lodged as,re- 
quired by law. Notice was served, on 
Parma Nand calling upon him to show 
cause, acd a complaint was finally lodged. 
onthe 23rd of April, 1932, by the learned — 
Sessions Judge. In this complaint the 
matters which it was intended to prove ~ 
against Parma Nand were setout at length - 
and the complaint concluded as follows:—~ 
1 “The accusedstated in his statements before 
Sheikh Alla-ud-din Arshad, Magistrate, First Class, 
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Sargodha, and Mr, B. L. Bhandari, 
Magistrate, and in the Sessions Court 
solemn affirmation that Ram Narain and Narsingh 
Das took part in the commission of the murder 
of Sarab Dayal. The accused has himself admitted 
before the Sessions Court that he 
statements, Hence he has committed an offence 
under ss, 193 and 194; Indian Penal Gode. Hence 
the complaint, etc. ete.” 


< As required by the 
a petition was filed 
339, Oriminal Procedure 
necessary sanction for the prosecution of 
:-Parma Nand on the complaint framed by 
the learned Sessions J udge. 
the 3rd of October, 1932, and on the 10th of 
October, 1932,a petition was filed on 
behalf of Parma Nand under 8. 439, Ori- 
minal Procedure Oode, practically praying 
that the proceedings be quashed. These 
two petitions came up before Mr, Justice 
Tek Chand before whom an objection was 
taken by Mr. M. L, Batra, for Parma Nand 
to the effect that the statement made under 
8. 164, Oriminal Procedure Oode, before 
- Sheikh Alle-ud-din Arshad could not form 
the basis of a charge for Perjury on the 
ground that it was not evidence and that 
the Magistrate was not empowered to ad- 
minister any oath to him acting, as he was 
under s. 164, Oriminal Procedure (ode, 
Although the learned Counsel admitted 
that according to the general practice in 
this province statements under 8. 164, were, 
asa matter of fact, recorded on oath or 
solemn affirmation, he contended that this 
practice was illegal, and in support of his 
contention he cited a dictum of Plowden, 
B. J. in Lalu v, Queen-Empress (1). Reli- 
ance was also placedon certain observa- 
‘tions in Emperor v, Motilal. Hiralal (2). 


Mr. Justice Tek Chand pointed out that 
the dictum referred to wasin conflict with 
the general practice in this province in 
such matters and also with the view taken 
by the Madras High Court in Queen-Em- 
: press v. Alagu Kone (3) which was follow- 
ed in Suppa Teran v Emperor (4) and cited 
with approval in Emperor v. Vishvanath, 
Krishna Sathe (5) and Queen-Empress v, 
Khan(6). Oonsidering the matter to be 
of importance Mr. Justice Tek Ohand 
referred both petitions to a Division 
Bench. 


On the case coming before us the atten- 
tion of Mr. M. L. Batra was drawn by the 
learned Government Advocate to the con- 
cluding paragraph of the com plaint, where 
upon Mr. Batra, very frankly, said that he 
had , failed to notice the exact wording of 
that paragraph and that had he noticed it 


Committing 
deposed on 
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made Zalse- 


provisions of the Code ` 
in his court under s,- 
Oode, for ‘the: 


This was on: 
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he would not have raised the point on 
which the reference wsa really based, at 
this stage of tha proceedings, As, however, 
the cases have been referred to us we have 
thought it incumbent on us to deal with 
the question involved. Broadly stated, this 
question is whether on a person being 
offered a pardon under a, 337, and, on bis 
acceptance of that pardon, being placed 
before a Magistrate in order that his state- 
ment may be recorded, that Magistrate has 
the power to administer an oath or solemn 
affirmation tohim, After a discussion of 
the various authorities Mr, Batra admitt- 
ed that there wag nothing jn the 
Oode which precluded a Magistrate from 
administering an oath or solemn afirma- 
tion tosu2h a person, bat, he contended, 
thera was n> obligation on tha part of 
the deponent to speak the trath and that 
whatever he stated at the time could not 
be regarded as evidence. A reference to 
8. 337, Criminal Procedure Oode, shows 
that the whole object of that section is to 
tender a pardon toa Person with a view 
to obtaining the evidenca of that person 
because he is supposed to have been di. 
rectly or indirectly concerned in or privy 
to the offence, and the same section lays 
down that every person accepting a ten- 
der under it shall ba examined as a wit- 
ness in the later proceedings in connec- 
tion with that offence, Mr. Batra urged 
that having regard to that mandatory 
Provision the intention of the Legislature 
was that as soon as a pardon was accept- 
ed the person accepting it could only ba 
examined as a witness in the presence of 
the person or persons accused of theori. 
ginal offence. This contention is, to my 
mind, opposed to common sense, and Mr, 
Batra was unable to cite any authority 
in support of it. It seems to me obvious 
that it might be-very necessary to obtain 
a detailed statement of what the person 
accepting the pardon has tosay inorder 
to complete the investigation and enquiry 
and to azcertain what corroboration of his 
Statement might be forthcoming, and it 
might very well be extremely difficult to 
wait for that information till the Magis- 
terial enquiry commenced. 

Turning now tos. 164 of the Oriminal 
Procedure Osde it will be seen that pro. 
Vision is made by .that section for the 
recording of two kinds of statements : — 

(1) a statement pure and simple; and 

(2) 5 confession, 

With the recording of confession we are 
not here concerned. Sub-s, (2) of s. 164 
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lays down that such statements shall be 
recorded in such of the manners Lerein- 
after prescribed’ for recording evidence 
as is, in his (the Magistrate’s) opinion, best 
fitted for the circumstances of the case. A 
reference to 8. 5 of the Indian Oaths Act 
X of 1873 ehows that oaths or affirmations 
shall be made by “all witnesses,” thatis 
to say, all persons who may lawfully ba 
examined, or give, or berequirsd to give, 
evidence by or beforeany Oourt or person 
having, by law, authority to examine per- 
sons or to receive evidence.’ Mr. Batra 
has very rightly admitted that in this case 
Sheikh Alla ud-Din Arshad had by law 
-authority to examine Parma Nand and 
therefore I consider that Sheikh Alla-ud- 
Din Arshad had authority to administer 
the solemn affirmation which he did ad- 
minister to Parma Nand. Again, it seems 
to me that Parma Nand was, by virtue 
of the conditions laid down in s, 337, 
Oriminal Procedure Code, and his accep- 
tance thereof, bound to speak the truth 
and the whole truth. In these circum- 
stances I consider that the procedure adopt- 
ed by Sheikh Alla-ud-Din Arshad was in 
accordance with law and that the state- 
ment recorded by him of Parma Nand 
under s. 164, Oriminal Procedure Oode, 
was recorded in accordance with law. 

“A reference to Lalu v. Queen-Empress (1), 
in which the dicium referred to by Plow- 
den, S J., vas made, shows that the ques- 
tion then before the Court was somewhat 
different to the one which is now be- 
fore us and the learned Judges in that 
case appear to have carefully refrained 
from laying down any definite rule, It 
is significant that Lalu v. Queen Empress 
(1) bas never been followed in any ot the 
cases subsequent to that date, and the 
practice in this province is opposed to that 
dictum and is, in my opiaion, in accord- 
ance with law. The question involved in 
Emperor.v Motilal Hiralal (2) was also differ- 
ent, it being held there that where a pardon 
has been tendered during an investige- 
tion and not during an inquiry under 
the Oriminal Procedurs Jode, and the ap- 
prover makes astatement accordingly, such 
statement cannot form the basis of an 
alternative charge of an offence punish- 
able under s., 143, Indian Penal Oode It is 
to be noted that the Judges in that case 
differentiated between a pardon tendered 
during an investigation iato the offence 
and a pardon tendered during an enquiry 
under the Oriminal Procedure Oode. This 
authority, however, need not detain us as 
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the law has been amended subsequent t 
the delivery of thatjudgment and s. 337 
as it now stands expressly pleces a .pardon 
tendered during the course of aa investi- 
gation on the same footing as a pardon 
tendered during a Magisterial enquiry, 
I donot think it necessary to discuss the 
Madras and Allahabad authorities which 
have been already referred to and which 
are noted in the order of reference as, 
in my judgment, they correctly lay dawn - 
the law on the subject. I would merely add 
that in Abdul Aziz v. Emperor (7), Ohevis, 
J. aud myself had occasion to consider 
Queen-Empreas v. Alagu Kone {3) and Lalu 
v. Queen-Empress (1) and that we expressed 
our approval of the view taken by the 
Madras High Oourt in that case and in 
referring to Lalu v. Queen-Empress (1) 
pointed out that though the learned Judg- 
es seemed to doubt whether a Magistrate 
when recording the statement of a perscn, 
under s. 164, could administer an oath 
nothing was definitely decided and that 
the decieions of the Madras and Bombay 
High Courts were entitled to consider- 
able weight, The reference tothe Bom- 
bay authority in this connection was to 
Emperor v. Vishwanath Krishna Sathe(5), 
In my judgment, therefore it must be held 
that in recording a statement under sB, 
161, Oriminal Procedure Code, a Magis- 
trate is empowered to administer to the 
deponent an oathor solemn affirmation 
and that the statement so recorded can 
form the subject of an alternative charge 
under the perjury cections of the Indian 
Penal Code. 

In these circumstances I consider that 
sanction should be accorded to the prose- 
cution of Parma Nand in this case and 1 
would therefore grant the sanction prayed 
for. The revision petition is dismiesed. 

Abdul Qadir, J.—1 concur. 

N. Revision dismissed. 

ra 36 Ind. Cas, 171; 34P R916 Cr; 17 Or. L J 
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Mortgage—Usufructuary mortgage—Clause enabling 


` mortgagee to sue for sale if possession were interfer: 


ed with—Possession given only of some properties- - 
Suit for sale—Maintainability, 
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Where a clause ina usufructuary mortgage pro- 
vided that if the possession of the mortgagees was inter- 
fered with in any way, the mortgagees would have 
power to.bring a claim for delivery of possession, 
damages and costs orto realize the entire amount 
of the mortgage due under the mortgage-deed with 
interest and the plaintifisinstituted a suit for sale 
on foot of the mortgage, on the ground that out of 

. the properties mortgaged they were not put in pos- 
session over some, and, therefore, under a clause of 
the mortgage, they were‘ entitled to recover the 
mortgage money with interest by sale of the mort- 
gaged property, and in the alternative, they asked 
for possession and mesne profits : 

‘Held, that the clause presupposed the possession 
of the mortgagees, and that the only relief to which 
the mortgagees were entitled to was for possession 
and mesne profits . Narsingh Partab Bahadur Singh 
v; Mohammad Yakub Khan (i), distinguished, 

First Oivil Appeal against a decision of the 
Additional Sub-Judge, Benares, dated the 
7th January 1930. 

Messrs. S. D. Sinha and B. S, Shastri, for 
the Appellants. 

Messrs, P. L. Banerji and Gadadhar 
Prasad, for the Respondents, 

Judgment.—tThis appeal is by the 
first two defendants, and arises out of 
8 suit forsale and other reliefs instituted 
on foot of a mortgage dated 9th September, 
1917, Defendant No, 1, Gauri Singb, on 
behalf of himself and his then minor son, 
defendant No.2, made the mortgage in 
suit for a sum of Rs, 7,000 odd. The 
mortgage was in favour of some of the 
plaintiffs, the other plaintiffs being joint 
members of the family with the mortgagees, 
The plaintiffs; case was that out of the 
properties mortgaged they were not put 
in possession over some, and, therefore, 
undera clause of the mortgage, they 
were entitled to recover the mortgage 
money with interest at 2 per cent. per 
mensem fromthe date of the mortgage 
by sale ofthe mortgaged property, They 
accordingly asked for sale in lieu of prin- 
cipal and interest and in the alternative 
they asked for possession end mesne pro- 
fits, The suit was contested by the two 
defendants, who are the appellants before 
us but the suit succeeded, and a decree 
was made for salein lieu of. the principal 
morigsge money and a reduced sum of 
interest. The interest claimed was reduced 
on the ground that the clause relating t> 
interest was penel. In this Court it has 
been contended that cl. 7 under which the 
plaintifs claim a right to sell, did Dot 
authorize the plaintifs to that relief; and 
we have to construe cl. 7, The mortgage- 
deed is printed at page71 and subsequent 
pages ofour book, Thè mortgagor saye:— 

“I, the executant, have therefore... executed this 
mortgage deed . promising to pay the same 
five years.. For payment of interest ‘of the aforesaid 
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sum I have mortgaged with possession io the 
aforesaid creditors zemindari shares, sir and khudkast 
lands} and cultivatory holdings specified below..." 

Olause 7 is as follows:— 

“Tf the possession of the mortgagees be inter- 
fered with in any way the mortgagees shall have 
power to bring aclaim for delivery of possession, 
damages and costs, or to realize theentire amount of 
the mortgage due under, the mortgage deed with 
interest at the rate of 2 per cent. per month from 
this date up to the date of payment from myiperson, 
mortgaged property and other movable and immoy- 
able properties....... a 

The contention for the appellants is that 
cl. 7 gave aright of suit for sale only in 
the case of the mortgegees being put in 
possession,and thereafter being dispossessed, 
It is argued that it does not cover a case 
where there was initially a failure on the 
part offthe mortgagors to deliver possession, 
The learned Oounsel for the respondents 
has urged that cl. 7 covers both the cases 
of failure to deliver possession initially 
auda case of subsequent dispossession, 
We have looked into the vernacular, ‘and 
we find that the official translation con- 
tained in our book is correct. The clause 
presupposes the possession of the mort- 
gagees and then provides. as::to’ what 
would happen when the mortgagees’ 
possession is interfered with. This being 
our view of the clause, we find that there 
ig no provision as to what would happen 
in the casa of the mortgagors failing to 
deliver possession initially, | 

The learned Oounsel for tha respondent 
has relied on a decision of their Lordships 
of the Privy Oouncil, namely, Narsingh 
Partab Bahadur Singh v. Muhammad Yakub 
Khan (1). He has contended that their 
Lordships have laid down as a general 
rule of law that where-in the case of a 
usufructuary mortgage a mortgagee has a. 
right to sue pfor the mortgage money he is 
entitled also to sue for the sale of the 
property. We have carefully read that 
jadgment and are of opinion that their 
Lordships did not lay down any general. 
rule oflaw but confined their remarks 
to the peculiar language of tha mort- 
gage-deed before them. At page 581* 
their Lordships quoted cl, 2, and 
pointed out that there was a hypothe- 
cation of the mortgaged property in lieu 
of the mortgage money and interest. That 
being the case, their Lordships remarked 
that as the mortgage money became 
payable by virtue of s. 68, Transfer of Prop- 


(1) 116 Ind. Oas. 414; A, I.R. 1929 P. 0.199; 56 
I. A, 299; 4 Luck. 363; 33 O. W. N. 693; 49 ©. L.J. 
588; 31 Bom. L. R. 825; (1929) A. L. J. 581; 30 L. 
W. 87; (1929) M. W. N. 635 (P. O.), 
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erty Act, thé moftgagé money was re- 
alizable under the contract by a suit for 
sale inetitutediunder e. 67,Transfer of Prop: 
erty Act, There being no clause providing 
specifically for a casein which the mort- 
gagee isnot given possession over a part 
of the property, the only relief which the 
mortgagees can haveis for poseession .and 
mesne profits, These reliefs were asked 
for by the respondents in the alternative. 

Holding that c). 7 does not apply to 
the pressnt case, and it being admitted 
-before us that on the finding of the 
court below the mortgagees are entitled 
to possession over the’ tenancies et 
fixed rate alone, we modify the decree 
of the court below and give the plaintiffs 
a decree for possession over the fixed rate 
tenancies in suit, and to three years’ mesne 
profits prior tothe institution of the suit, 
and to mesne profits from the date of the 
institution of the suit till recovery of pos- 
session, or three years from this date, 
whichever event may happen earlier. The 
court below will ascertain the amount of 
mesne profits which has accrued prior to 
the institution of the suit, As regards 
costs, we direct that the parties shall re- 
ceive and pay costs in both the courts in 
proportion to their respective success and 
failure, As the assessment of costs pay- 
able would depend on the amount of mesne 
profits allowed to the plaintiffs prior to 
the institution of the suit, costs cannot 
be calculated properly in this court, The 
court below will ascertain the costs pay- 
able by the parties and will insert the 
same in the decree, The decree of this 
court will mention. this direction and 
will state what costs have been incurred 
by each perty in this court. 

N./A. Order accordingly. 





PRIVY COUNCIL, 
Appeal from the Patna High Court. 
February 14, 1933. 
Lorp THANKERTON, BIR George LOWNDES 
AND Siz DINSHAH MULLA. 
Thakur JAGDISA WAR DAYAL SINGH— 
AFPELLANT 
 TETEUS 
Pathak DWARKA SINGH AND GTHERB— 
Ree PINDENTS. 

Chota Nagpur Tenancy Act (VI of 1908), ss. 208, 
211, 21)—Sale of tenure under s. £08—Impleading 
of all parties interested in the tenure—Necessity of ~ 
S. 211, scope of—Benefit of s. 214-—When can be 
taken—Order forsale ultra vires—Jurisdiction of 
civil Court to interfere with sale—Bengal Rent Re- 
covery Act (VIII of 1865), s. 16—Purchaser at sale of 
yndertenure—W hether sets it free from encumbrances, 
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In order to justify a sale of the tenure under the 
provisions of s,208 of the;Chota Nagpur Tenancy 
Act, all parties interested in “the tenure must .be 
joined as defendants in the rent suit, or be suffici- 
ently represented by parties joined as defendants. 
Chamatkari Dasi v. Triguna Nath=Sardar (1) and 
Chandra Nath Tewari v. Protap Udai Nath (2), 
referred to, Profulla Kumar Sen v. Nawab Sir 
Salim Ulla Bahadur (3), doubted, Doolar Chand 
Sahoo v. Lalla Chabul Chand (4), distinguished, [p. 
782, col. 2.]: : 

Section 211, Chota Nagpur Tenancy Act, relates to 
a case where parties interested in the whole 16 annas 
of the tenure have been joined as defendants, but 
a third party claims an interest inroom and place 
of oneor moreof the defendants, and does not 
apply where the whole interest is not covered by the 
parties joined as defendants, and the party omitted 
should have been joined in addition. jp. 783, col. 2.]! 

In order to take advantage of s. 214, it must be 
established that the sale was a sale made under 
Ohap. XVI ofthe Act, which includes ss. 135 to 229, 
which in effect is a question of jurisdiction. . Under 
Chap. XVI ofthe Act a statutory jurisdiction is 
conferred on the revenue Courts, but that jurisdi¢- 
tion must be exercised within thestatutory powers 
conferred. [ibid] . ` 

An order for the sale ofa tenure without having 
the whole interests in the tenure represented before 
court, is ultra vires and outside the jurisdiction of the 
revenue Court that orders the sale. Consequently'a 
civil Court has jurisdiction to challenge the sale.[[ibid.] 

Unders. 16, Bengal Rent Recovery Act, the pur- 
chaser at the sale of the under-tenure is to acquire it 
freefrom all encumbrances created by the under. 
tenure holders without the -landlord’s written consen 
or satisfaction, [p. 783, col. 1.] r 

Sir Dawson Miller, K. C., and Mr: W. 
Wallach, for the Appellant. a 

Mr. G. D. McNair, for the Respondent., 

Lord Than kerton.—This is an appeal 
from a decree of the High Oourt of 
Judicature at Patna, dated the 17th 
January 1929, which reversed a decree -of 
the Additional Subordinate Judge of 
Palamau, dated the 17th December 1925, 
and decreed the plaintiffs’ suit with costs, 

The appellant, who is defendant No. 1 
in the suit, is the proprietor of the Lokiya 
Narainpur estate, which includes villages 
Maran, Rouni, Bedra and an 8 annas 
share iof : Ohowreah. The rule of primo- 
geniture obtains in the appellant's family: - 
At some time prior to 1865 his’ ancestor 
made a khorposh grant to the ancestor 
of original defendant No. 2, of defendants 
Nos. 3 and 4, and of Maheshanand, 
the deceased husband of defendant, 
No. 5. Original defendant No. 2 died 
pending suit and his two cons were- 
substituted Defendants Nos. 2, 3 and 4 
hed an 8 annas share in the khorposh 
subjects and Maheshanand had the remain- 
ing 8 annas share. | 


The contesting respondents in this appeal. 
are the plaintiffs in the suit, and they’ 
are in possession off mokarrart rights in: 
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Mouza Maran, which forms part of the 
khorpcsh lands, under leases executed in 
1€65 in favour of their predecessors-in- 
title hytke predecessors-in-title of defend- 
ants Nos. 2, 3 and 4. 

About 1910 Meheshanand died without 
issue but leaving a widow, defendant No. 
5. The nameof the latter wes entered 
in the Record of Rights, which was com- 
pleted in 1920, as the holder of an 8 annas 
share of the khorposh lands, but she did 
not take any steps to have her name 
entered in place of that of her deceased 
husband in the sherishta of the landlord, 
es prescribed by s. lliof the Ohota 
Nagpur Tenancy Act, nor did she pay any 
rent to him in respect of the tenure. 

In 1919 the appellant brought a suit in 
the Court of the Munsif Deputy Collector, 
Palamau, against defendants Nos. 2, 3 and 4 
in the present suit for arrears of rent in 
respect of the khorposh tenure for the 
years 1916—1919, and obtained a decree 
for these arrears on the 26th February 1920, 
Present defendant No. 5 was not joined 
as a defendant in that suit. In execution 
of the decree the tenure was pus up for 
sale and was purchased by the present 
appellant, the decree-holder, on the 15th 
September 1922. The sale was confirmed 
on ‘the-25th October 1922, and, on the 7th 

. December 1922 the appellant obtained a 
Sale [certificate under s 11 of tke 
Bengal Rent Recovery Act (VIII of 1865). 
In course of the proceedings under that 
section for putting the appellant into pos- 
session, some of the plaintiffs in the present 
suit tock objection on the ground that the 
decree in execution of which the 
tenure had been put up forsale was not 
8 rent decree and that what bad passed by 
the auction was only the interest possessed 
by the defendants called in that suit. The 
Deputy Commissioner sustained the objec- 
tion but the Oommissioner reversed that 

“ decision, end the Board of Revenue upheld 
the Commissioner's decision on the grcund 
that the decree was arent decree and that 
‘the ssle was a sale of the tenure under 
B. 28 of the Ohota Nagpur Tenancy 
Act. 

The present suit was accordingly insti- 
tuted on the 2nd August 1924, seeking 
a permanent injunction restraining the 
appellant from recovering possession of 
Mouza Maran from the plaintiff-res- 
pondente. : 

Though the allegations of fraud against 
the appellant were held by the Subordinate 
Judge to bave failed, and they have not 
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been pèrsisted in, there-can be .no doubt ` 


‘that, when he obtained the decree of 1920, 
“the appellant was fully aware of the 


interest of defendant No. 5 in the khorposh 
lands. 

In the firat place, the appellant maintains . 
that the failure of defendant No. 5to have 
her name entered on the sherishta, slong 
with the fact that she had never paid rent 
or been recognised by him as a tenure- 
holder, entitled him to proceed to the sale 
of the tenure under s. 208 without 
joining her es a defendant. The Bubor- 
dinate Judge accepted this view and 
dismissed the ‘suit, but this contention 
was rejected by the High Oourt. Their 
Lordships sgree with the High Court. No 
such sanction as forfeiture of rights in the 
terure in respect of failure to-comply with 
the provisions of s. 11 is provided by the 
Act: such failure only affects the trans- 
feree’s power to recover rent from his 
under-tenants as provided in sub-s, 4, 

Their Lordships agree with the High 
Court that in order to justify a sale of 
the tenure under the provisions of s, 208 
of the Ohota Nagpur Tenancy Act, all 
parties interested inthe tenure must be 
joined as defendants in the rent suit, or be 
sufficiently represented by parties joined 
as defendante, In their Lordships’ opinion 
the caces decided on the construction of 
8. 159 of the Bengal Tenancy Act, 1869, 
as regards this point are equally applica. 
ble to the construction of s. 208 of the 
Ohota Nagpur Tenancy Act. In particular 
reference may be made to the judgment 
of Jenkine, O. J., in Chamatkari Dasi v, 
Triguna Nath Sardar (i) in which be 
refers to the earlier cases. The principle 
of these decisions was accepted as applica- 
ble to a sale under s. 208 of the Chota 
Nagpur Tenancy- Act;-- in Chandra Nath 
Tewari v.. Protap Udai Nath (2). The 
decision in Profulla Kumar Sen y. Nawab 
Sir Salimulla Bahadur (3) in which there 
appears to have been no citation of au- 
thority, is difficult to reconcile with the 
above cases, and must be doubted. The 
appellent relied on certain passages in 
the judgment of this Board in Doolar 
Chand Sahoo v. Lalla Chabul Chand (4), 
The sale in that case was clearly not a 
sale under the Bengal Tenancy Act, 1869, 
and the present question did not arise for 
Gecision; any incidental references to a 

(1) 19 Ind. Oas. 989; 17 O W N 833. 

(2) 23 Ind. Oas. 105; 180 W N 170. 

(3) 52 Ind, Oas. 304; 23 O W N590, 

(4) 6 IA 47; 30 L R561; 3 Sar. 885; 3 Suther577 
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sale under the Act of 1869, cantos be 
regarded as a considered decision on the 


for the appellant does not maintain that 
the defendants joined inthe rent suit of 
1919 in any way represented the interest of 
the present defendant No. 5, l 

There can be no doubt that the sale 
in the present case purported to take place 
by virtue of subs. 1 of s. 208 of the 
Ohota Nagpur Tenancy Act, which—3o 
far as material—provides as follows :— 
“When a decree passed by the Deputy 


Commissioner under this Act .is for an 


arrear of rent due in respect ofa tenure 
or holding, the decree-holder may apply 
for the sale of such tenure or holding, 
and the tenure or holding may there- 
upon be brought to sale, in execu- 
tion of the decree aczording to the 
provisions for the sale of under tenures 
contained in the Bengal Rent Recovery 
(Under tenures) Act, 1865, and all the pro- 
visions of that Act, except es, 12, 13, 14 


and 15 thereof, shall, as far as: may be, 


apply to such gale.” It may be noted that, 
under s. 16 of the Act of 1865, the pur- 
chaser at the sale of the under-tenure is to 
acquire it free from all incumbrances 
created by the under-tenure holders with- 
out the landlord’s written consent or rati- 
fication. Hence the plaintiffs’ concern to 
get rid of any sale under s. 208. 

-The appellant challenges the jurisdiction 
of the civil Court to interfere with the sale 
that has taken place, and bases this con- 
tention -on 8, 214 of the Ohota Nagpur 
Tenancy Act, which, so far as material, 
provides as follows :— : 


“214 No suit or application shall .be entertained - 


by. any court to set aside or to modify the effect 
of—(a) any sale made under this Act, save under 
g. 211, s. 2120r s 213, or onthe ground of fraud 
or. want of jurisdjction.” : 

Sections 212 and 213 have no bearing 
in the present case, but s. 211, which re- 
quires consideration, is as follows :— 

“211. (1) If, before the day fixed for the sale 
of any tenure or holding in pursuance of s. 208, 
a third party appears before the Deputy Commis- 
sioner and alleges that he, and not the person 
against whom the decree has been obtained, was 
in lawful possession of, or had 
the tenure or holding when the decree was obtained 
the Deputy Commissioner shall examine such party 
according to the law for the time being in force 
- relating to theexamination of witnesses: and if 

he sees sufficient reason for so doing, and if such 

. person deposits in court or gives security for the 
amount of the decree, the Deputy Commissioner 
Bhall stay the sale, and shall, after taking evidence, 
adjudicateupon theclaim: - Pp 

Provided that no such adjudication shall be made 
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if the Deputy Commiasioner.considers that the claim 
was designedly or unnecessarily delayed : 


$ ¿a -Provided also.;that no transfer of a tenure shall 
present question. The question of repre- “pa recognised unless it has been registered in the 


sentation does not ariss in the present case, 


office of the landlord or sufficient cause for non- 


registration’ is shown to the satisfaction of the 


Deputy Commissioner. i 
* + x: + - A | 

“(2). The party against whom judgment is given 
by the Deputy Commissioner under sub-s. 1 may, 
at any time within one year from the date of the 
judgment, bring a suit in the civil Qourt to 
establish his right, and if the sale has been held, 
to have it set aside on payment by him of the 
amount of the decree.” 


This section clearly relates to a case 
where parties interested in the. whole 16 
annas of the tenure have been joined as 
defendants, but a third party claims an 
interest in room and place of one or more 
of the defendants; it would not apply in 
the present case, where the whole interest 
is not covered by the parties joined as . 
defendants, and the. party. omitted should 
have been joined in addition. . 
| In order to take advantage of s. 214 the’ 
appellant must first’ establish that the 
sale was a sale made under Chap. XVI 
of the Act, which includes ss. 135 to 229, 
which in effect is a question ‘of jurisdiction. 
Under Ohap. XVI of the’ Act, a ‘statutory 
jurisdiction is conferréd on the revenue 
Ocurts, .but that jurisdiction must be: 
exercised within the statutory powers con- 
ferred. If then, as already stated, it is | 
not competent to order a sale of the tenure." ` 
under s. 208 unless the whole interests in.” 
the tenure are represented before the 
court, it- is clear that the order for sale 
of the tenure in the present case was ulira 
tires of the revenue Court, and it follows 
that the sale was not “made under this chap- 
ter” and was outside the jurisdiction of that 
Court. This view is confirmed by sn ex- 
amination of the terms of the décree of 
1920 for arrears of rent, for the claim 
decreed is “on account of arrears of rent . 
and cesses with interest in respect of khor- 
posh held by the defendants in Mouza Madan -. 
Bidra, Rano and Chareya,” and the decree ` 
is thus only apt to attach the interest of 
the defendants in the tenure, and is not 


- svffitient warrant for a sale of the whole 


tenure under gs, £08, 

Accordingly, their Lordships are of 
opinion that the jurisdiction of the Court 
is not excluded by s, 214, as the sale 
under s, 208 was ultra vires; and that, 
consequently,. the incumbrances on the, 
tenure were not affected. 

Their Lordships will, therefore, humbly | 
advise His Majesty that the decree of the | 


High Court ‘of the 17th January, 1929, . 
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should be affirmed, and that the appeal 
should be dismissed with coste. .. ° ..; 
N. Appeal dismissed, ` 
Solicitors for the Appellant :—Messrs,. 
Hy. 9. L, Polak & Co. 


Solicitors for the Respondent :—Mesers. 
W. W. Box & Co, 
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ALLAHABAD HIGH COURT. 
Lstters Patent Appeal No. 57 of 1931. 
June 10, 1932, 

SULAIMAN, O. J., AND MUKERJI, J. 
MUHAMMAD RAFI AND ANOTHER— 
PLAINTIFF3—ÅPPELLANTS, 

f ` versus. i 
KIRPA RAMJI AND anoTHsr—DsrenDanis 

— RESPONDENTE. 

Limitation Act (IX of 1908), s. 19—Mortgage—Suit 
for redemption after sixty years—Entry in dakhal- 
nama filed in execution proceeding against mortgagors 
—Validity as acknowledgment. 

A suit for redemption of a mortgage was instituted 
more. than sixty years after the date of the mortgage. 
The plaintiff relied on an acknowledgment contained 
in a dakhalnama filed in court in an execution pro- 
ceeding against the mortgagors where after describ- 
ing what property the auction-purchasers had pur- 
chased, they expressly stated that that property did 
not include an 8 bighas and odd area which was in 
their possession as mortgagees and which belonged 
tojthe mortgagors’ representatives: ? 2 

Held, that thereby the mortgagees clearly admitted 
‘that they were in possession of the area belonging to 
specific persons as mortgagees,and there was, therefore, 
the necessary implication that the mortgage was 
subsisting and they were in possession as mortgagees, 
and that it was a valid acknowledgment within the 
meaning of s, 19, Limitation Act, : . 

Letters Patent, appeal against the deci- 
sion of Mr. Justice Sen, dated the 26th 
June, 1931. | 

Mr. S. Majid Ali, for the Appellants, 

Mr. S. N: Verma, for the Respondents, 

Judgment.—This is &a plaintiffs’ 


appeal arising out of asuit for redemp- 
tion ofa mortgage, dated 12th July, 1840, ` 


The plaintiffs are representatives of tho 
original mortgagote and the defendants 
are the representatives of the originai mort- 
gagees. The existence of the mortgage is 
not now in dispute, but the main plea for 
consideration ie whether the claim is bar- 
red by time. Obviously the suit was 
brought more than 60 years after the 
date of the mortgage and was prima facie 
barred by time. In the plaint the plaint- 
iffs however relied on ‘two aéknowledg- 
ments one contsined.in dakhalnama, dat- 
ed 21st November, 1887, and the other 
contained in a scheme for partition 
dated 27th June, 1888. The court of first 
instance held that there was no valid ac- 
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knowledgment under either of these two 


¿` documents and accordingly dismissed the 


‘suit on the ground of limitation. The 
‘lower Appellate Court came to the con- 
clusion that there was a valid acknowledg- 
ment under the dakhalnama of 1887 which 
extended the period of limtation and it 
accordingly decreed the claim. On appeal 
the learned Judge of this Court came to 
the conclusion that the dakhalnama was 
notia valid acknowledgment, because it was 
not an acknowledgment of a liability but 
was contained in a mere description of a 
certain property and he held that it was 
not established that the person who had 
signed the dakhalnama had authority to 
acknowledge the liability on behalt of the 
mortgagees. The question of the autho- 
rity, In our opinion, does rot arise, be- 
cauce the Mukhtaram purports to have 
been executed by the mortgagees them- 
selves, namely, Sadhu Ram andJai Ram 
who are described therein as the execu. 
tants and whose names appear under the 
heading “Signed.” But it does not ap.. 
pear that the document was executed on 
their behalf by Ghiau, who alleged him- 
self to be the Mukhtar am of the purch:s- 
ers, The dakhalnama being more than . 
thirty years old, there is a presumption 
ihat it was a genunie document and had 
been executed by the persons who ap- 
peared on the face ofit to haveexecuted 
it: see Haji Sheikh Bodha v, Sukhram Singh 
(1). It must therefore be presumed that 
the document was validly executed by 
Sadhu Ram and Jai Ram which necessarily 
implies that the persons, who put down 
their signatures on their behalf, had autho- 
tity to dofeo, -ooo 

The next question ‘is whether there wasa | 
valid acknowledgment within the meaning 
of s, 19, No doubt thisacknowledgment . 
was not adressed to the mortgagors di- 
rectly, but it was contained ina dakhal- 
nama which waa filed in court in an execu- 
tion. proceeding against them. After des- 
cribing what property the auction-purcha- 
sers had purchased, they expressly stated 
that that property did not inciude an 8 
bighas odd area which was in their pos- 
ession as mortgagees and which: belonged 
to the mortgagorse’ representatives. The | 
exact date of the mortgage was mentioned 
in the order for attachment and the pro- 
clamation. of sale and the identity of the 
mortgage to which there was reference 

(1) 83 Ind. Oas, 5; A. I. R. 1925 All, 1; 47 A, 3L 


22 A.L, J. 857; 100, & A, L. R, 981; L, R, 5A, 775 
Civ, FB) °. 
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is nót in dispute. It is contended on be- 
half of the defendantsthatan acknowledg- 
ment must be made as such and must in 
express language contain an admission of an 
existing liability of the mortgage and that 
such an inference cannot be drawn when 
it is contained in a description of some 
other property given in the deed. We are 
not able to accept this contention. Su 
long as there is a clear indication ofan 
intention to admit the existence of the 
mortgage, it amounts to a valid sc- 
knowledgment. In the present case the 
mortgagees clearly admitted that they 
were in possersion of the area belonging 
to specific pereons as mortgagees, and there 
is therefore the necessary implication that 
the mortgage was cubsisting and that they 
were in poesecsion as mortgegees. In our 
opinion this was a valid acknowledgment 
within the meaning of s. l9, Limitation 
Act. We do not think that the case of 
Khiali Ram v. Taik Ram (2) or the Bombay 
case on which it is basea has any direct 
application to the present case. The ap- 
peal is accordingly allowed, the decree of 
this court is set aside and the decree of 
the lower Appellate court is restored with 
costs. 
N JA. Appeal allowed. 

(2) 36 Ind, Oas. 452; 38 A, 540; 14 A.L. J. 834. 





NAGPUR JUDICIAL COMMIS- 
Sa _SIONER'S COURT. 
Oriminal Revision No. 113 B of 1932. 

September 14, 1932. : 
SCBEEBAR, A. J. O. 
EMPEROR-—PROSEOUTOR 

versus i , 
BALIRAM KRISHNAJI KUNBI— 
- AOOUSED. 

Criminal trial—Jury—Duty of Judge to elicit 
from Jury reasons for characterising evidence as 
unsatisfactory—Criminal Procedure Code (Act V of 
1898), 5. 842—Accused not questioned on certain 
matters—Adverse inference against accused, if can be 
drawn. - : 

In a trial by Jury, the Judge should elicit from 
the Jury their reasons for characterising the evi- 
dence as unsatisfactory and he is not entitled to 
speculate upon the existence of certain reasons on 
the part of the Jury. Emperor v. Kankaya (1) and 
Emperor v. Annada Charan Thakar (3), referred 
to. [p. 786, cel. 1. 

In a criminal trial it is not proper for the Judge 
to take into consideration certain circumstances ap- 
pearing in the prosecution evidence against the 
accused without drawing his attention to them in 
his examination under s. 342, Oriminal Procedure 
Code, and calling upon him for an explanation. 
Tan iv. Emperor (4),referred to. [ibid.] 
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“ Oase reported by the Additional, Sessions‘ 


. Judge, Akola. 


Judgment.—One Baliram Krishnaji 
Kunbi, a cultivator of Sangaon in the 
Mangrul Pir tahsil of the Akols District 
was committed to stand his trial before 
the Court of Session’ at Akola on the 
charge of attempting to commit the murder 
of one Musammat Ani of the same village on 
the night of Saturday of 30th of April last, 
an offence punishable under s. 307, Indian 
Penal Oode. The trial was held by Mr. 
Deo, Additional Sessions J udge, with the 
aid of five jurors who unanimously returned 
the verdict of not guilty. The learned. 
Judge, however, disagreed with this verdict 
and thinking it “to be manifestly wrong 
and unreasonable” he considered it neces- 
sary in the ends of justice to refer 
the case to this court under s. 307, 
Criminal Procedure Code. 

The accused was unrepresented at the 
trial with the consequence that tne 
majority of the witness:s for the prosesu- 
tion were not cross-examined at all by 
him. The accused is also unrepresented 
in this court, nor has the Government 
Advocate beeu iastructed to appear in sup- 
port of the reference in spite of the service 
of notice upon the District Magistrate. 
Having gone, however, very carefully” 
tarough the evidence on record Lam unable . 
to agree with the view of the Learned 
Additional Sessions Judge that the verdict 
of the Jury in the presant case is so 
-obviously perverse or manifestly wrong or 
unreasonable as to justify interference with 
it by this court. 

Before dealing with the merite of the refer- 
ence I should like to n te that the learned 
Jadge in the present case has fallen into 
the same error which was committed by 
the Sessions Judge in making a similar 
reference injthe case of Emperor v. Kankaya 
(1), which necessitated Findlay, O. J. O., 10 
making the following very pertinent 
observations at page 44* of the report:— 

“In the first place, I desire to remark that this 
court is placed at a serious disadvantage in dealing 
with this case owing to the somewhat cursory 
procedure of the Sessions Judge. When the latter 
found it necessary to disagree with the verdict, he 
should have been at pains to extract from the Jury 
their reasons for disbelieving the alleged eye-witnesses 
and should have recorded the same for the informa- 
tion and guidance of this court |ef. In re Pamanna 
(2), Criminal appeal No. 166 of 1804], The Sessions 
Judge has an implied authority to follow the 
obviously desirable course of taking from the Jury 

(1) 95 Ind. Cas. 309: 22 N. L. R. 42; A. LR 
1926 “Nag, 308; 27 Or. L. J. 773. g : 

(2) 2 Weir 388. dit Aan Sy 


*Page of 22 N, L. R—[Bd.| 
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the reasons for their verdict |cf. Emperor v, Annada 


Charan Thakar (3)], and this course was all the more . 
desirable when the verdict was a unanimous one «- ae, 
~ . Ler refusal committed the murderous assault 


and the Sessions Judge disagreed with it.” 

The Jury in the present case were intel- 
ligent end appear to have followed the 
examination of the witnesses with unusual 
care by putting certain questions in cross- 
examination. After an hour's deliberation 

- the Jusy returned an unanimous verdict of 
not guilty clearly stating that “the evi- 
dence was not satisfactory to convict him 
(the accused) of any offence”, They further 
added that” the benefit of doubt should 
be given to the accused”, Instead of 
attempting to elicit reasons from the Jury 
for characterising the evidence for the 
prosecution as unsatisfactory the learned 
Judge in his order of reference has 
simply speculated upon the existence of 
certain reasons on the part of the Jury 
which obviously he was not entitled to do. 
As I shall presently show, he has moreover 
committed another serious error in taking 
into consideration certain circumstances 
appearing in the prosecution evidence 
against the accused without drawing his 
attention to them in this examination under 
6. 142, Oriminal Procedure Oode, and 
calling upon him for an explanation a 
course which was condemned by a Bench 
of this Oourt in no uncertain terms in 

“Tani v. Emperor (4), The learned Judge 
further erred in assuming that there was 
criminal intimacy between the appellant 
and Musammat Ani and that they had 
met cn the night in question “by assign- 
ation” although there is not the slightest 
evidence in support of these facte. 

The prosecution story in the presént 
case is very simple. Musammat Ani (P.W. 
No. 1) whose age is put down in ihe First 
Information Report as 30 and in deposition 
sheet as 25, lost her husband about eix 
years ago. Fhe accused, who is only <0 
years Of age and, therefore, her junior by 
-at lesst five years, proposed to her to many 
him by patabout a couple of years before 
the inciaent, but she rejected the pro- 
posal on the ground that he wasa mere 
pauper; Since then he used to visit her house 
frequently. About the 18th of April 
last Musammat Ani's re-marriage with 
Govinda (P. W. No. 14) was settled snd 
was to take place on Monday, the 2nd of 
Msy. On the preceding Saturday after 


mid-night the accueed visited her house. 


and when Musammat Ani left her bed to 


(3) 2 Ind. Oas. 497; 36 O. 629; 18 O, W. ; 157; 
O. L. J. 638;10 0, L. J. 32, eters 
(JIN L.J. 129, 
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enswer the call of nature he caught hold 
of her, asked her to marry him and on 


upon her by way of revenge for her refusal 
to marry him. After the incident the 
accused absconded for abouta week and 
on his return he made an extra-judicial 
confession to certain witnesses: admitting 
the crime, 

The prosecution evidence in the present 
case may conveniently be classed under the 
following heads :— 

(a) That disclosing the motive forthe 
assault. 

(b) that of the alleged asaault, 

(c) that relating to the extra-judicial 
confession, and 

(d) that relating to his conduct sub- 
sequent to the assault, 

Under the first head comes the evidence 
of Ani (P.W, No. 1), Deoba (P. W. No. 3), 
Tukaram (P. W. No, 7) and Kanhu (P, W. 
No, 11). According to Musammat Ani, 
the accused had approached her to marry 
him by pat two or three years back 
but she rejected the proposal because he 
was a pauper. She iurther stated that 
thereafter the eccused ueed to come to her 
house “once inone or two months” simply 
to talk to her brothers one of whom used 
to stay with her off and on. There is not 
the slightest suggestion in her evidence 
that the accueed was on terms of intimacy 
with her, 


Deoba (P. W. No. 3) stated on the point in 
question as follows :— 

“We suspected the accused ashe wasa frequent 
visitor at Ani's house, He has been visiting Ani's 
house for the last 3 or 4 years, Ani's pat 
was settled with Govinda and hence we suspected 
the accused. The accused and Ani used to talk to 
each other very often”. 


lt bas uniortunately not been ascertained 
from the witness either by the Judge or . 
the Jurors what sort of talk the accused 
and Ani used to indulge in when they met. 
But the statement of the witness that they 
used tomeet each other frequently ieflatly 
contradicted by Ani herself when she stated 
that the accused's visits to her house were 


_very rare. The wiiness is also contradicted 


by Ani on the point that the accused talked 
to her when they met, 

Tukaram (P. W, No. 7) stated that sbout 
2or 23 years ago the accused had conte to 
him esying thet Ani had agreed to marry 
him end asked tho witness to consult her 
brother, thai he asked Kanhu, the brother 
of the woman, and getting ‘hisreply ih the 
negative communicated the game to the 
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accused. Kanhu (P: W. No. 11) stated that 
about 2 years ago ‘the witness Takaram had 
asked him if he would‘give his sister Aniin 
marriage tothe accused and that he gave 
anegative reply on the ground that the 
accused had no property. None of these 
two witnesses, it should be noted, deposed 
to any further intercourse between the 
accused and Aniafter the first proposal of 
the accused for marriage was rejected. 
Even assuming then that there wasa pro- 
posal of marriage by the accused some two 
years back it could not besaid that he 
had amotivein committing the present 
crime after such a length of time simply to 
take revenue on account of the 
refusal of Musammat Anito marry him. It 
is also significant to note in this connection 
that inher dying declaration (Ex. P-10) 
Musammat Anidid not state that the 
assault was the result of her refusal to 
entertain the fresh proposal of the marriage 
which she alleged atthe trial the accused 
made to her immediately before the assault 
on the night in question. Ths reason for 
the assault, which she then gave, was in 
her own words, translated into English as 
follows:— 

‘My pat with Govinda was to be 
celebrated on Monday. Tne accused Bali- 
ram is no relationof mine. The accused 
first came and said: ‘Are you going -to 
give your fields and bullocks to your 
brother?’ I said I will do whatever I like 
andthen the accused assaulted me with the 
knife and caused the several injuries as 
stated above”. I have, therefore, no hesita- 
tion in holding that the alleged motive for 
the crime has not been made ont against 
the accused, 
. The direct evidence as to the alleged 

assault by the accused is that of Musammat 
Ani herself, She appears to me to be a 
thoroughly unreliable witness. According 
to Jani (P. W. No. 2) who is the sister of 
Ani and was sleeping in the same angan 
she woke up on hearing Ani's 
cries to the effect “ron to my help,some 
body has struck me”. According to Surya- 
bhan (P. W. No. 6) who was also sleeping in 
the same compound Jani (P, W. No. 2) 
woke him up “saying that Ani was stabbed 
by some thief’, The Sub-Inspector of 
Police (P. W. No. 5) who visited the scene 
early in the morning after the assault defi- 
nitely states that he questioned Musammat 


Anias to who was her assailant and that. 


she did not tell him thatthe accused had 
struck her with a knife, but that she did not 
_giveout apy name, The story of Deoba (P. 
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W. No. 3) the patel of the village, who sent 
the Firet Information report, is also to the. 

“game effect, viz., that she did not mention 
the name of the accused as her assailant but 
simply stated that some thief had assaulted 
her. Ani is clearly lying when shestates in 
her evidence that she did name the accused 
as her assailant tothe Sub Inspector who 
questioned her on the point. The reason 
given by herinthe Sessions Oourtfor her 
assault by the accused is contradictory, as 
I have already noticed, to the one she 
gave in her dying declaration, Ex. P-10. 
Tn the absence of any explanation on the 
part of Ani for the non-disclosure of the 
ngwe of her assailant soon after the assault 
the learned Additional Sessions Judge 
clearly went outof his way in inventing 
one on her behalf, viz., that because she 
was on intimate terms with the accused and 
they had met by “assignation”, she refrain- 
edfrom naming him in the first instance 
for fear that her proposed marrisge with 
Govinda (P. W: No. 14) might fall through, 
When a witness isfound to tell a delibe- 
rate lie, as Musammat Ani has done in the 
present case, by stating that she named the 
appellant in the first instance when it is 
proved that she did not, her evidence be~ 
comes absolutely unworthy of any reliance. 
I have, therefore, no hesitation in rejecting 
the testimony of Musammat Aui as given at 
the trial and in holding that the accused 
did not assault her. 

As to the extra-judicial confession, the 
Judge himself notes in para.6 of his re- 
ference as follows:— 

“Ido not want to lay much stress on this 
particular pieceof evidence as there is scope for 


difference of opinion as regards the credibility of 
these witnesses”. i 


Deoba (P. W. No. 3) and Paniu (P. W. 
No, 4) are the two witnesses who depose to 
the extra-judicial confession having been 
made by the appellant on his way from his 
village to the Police Station horse at the 
village Obicholi. According tothe former, 
the alleged confession was made in the 
baithak of Pandu (P. W. No.4), while the 
latter's evidence, as recorded, suggests 
that it was in the chaodi where he was 
called from his baithak that the confession 
was made. Deoba did notspeak about the 
alleged confession in the OCommitting 
Magistrate's Court and both the witnesses 
are contradicted on this point by Udebhan 
(D. W. No. 3) whoadmittedly went with 
Deoba and the accused to the Police Station 
house. According to Udebhan they 
halted at the house of the accused's sister at 


788 


‘cording to this witness there was no con- 
fession made by the accused at Mouza 
Qhicholi. The evidence then under this 
headis very unsatisfactory besides being 
discrepant and 1 therefore reject it alto- 
gether, 

The learned Judge seems to bave attach- 
ed very great importance to the fact that 
the accused remained absent from his wil. 
lage for some time after the assault. In his 
reference he states that the accused has not 
given any particular reason for his going 
in search of his bullocks atthe particular 
time when he alleges that he did go and 
disbelieve the evidence of Jairam (D. W. 
No. 5) and Laxman (D. W. No. 6) on the 
ground that “he never offered them before 
the Police to get himself exonerated from 
the accusation”. The Judge has not re- 
ferred, in his reference, to the evidence of 
Vithal(D. W. No. 4) and Pandu (D, W. No. 
7) although in hia chargeto the Jary he 
had made reference to it end ssid that 
“The evidence of D. W. No. 4 and D. W. 
“No. 7 would beof great importance to prove 
alibi if itis true’, but he also added that 
the Jury had to bear in mind that the wit- 
nesses were not produced by the eccused 
before the Police during investigation. 
Not a single question was, however, put to 
the accused in his examination under 6. 34”, 
Oriminal Procedure Code, by the learned 
Judge with reference to these points and 
he was, therefore, not justified in drawing 
any inference adverse to the accused from 
them. Deoba (P. W. No. 3) stated that on 
the Sunday morning when hs made inquiry 
about the whereabouts of the accused he 
‘waa told that he had gone out in search of 
his bullocks. Even Musammat ani stated 
that the accused had gone on Saturday 
morning to Sawargaon This statement 
materially corroborates the evidence of 
Vithal (D. W. No, 4) and Pandu (D. W. No. 
7) when they say that they had seen the 
accused on Saturday going in searchof his 
bullocks. Thereseems to beno apparent 
reason to disbelieve the evidence for tne de- 
fence that the accused had gone out on Ne- 
turday in search of his bullocks. His subse- 
quent conduct in going to the Police Sta- 
tion immediately after his return, when he 
was asked to do 80, without any hesitation 
justifies the inference that his absence 
-from the village about the time when the 
assault wad committed was legitimate. 

_ For the reasons given above I accept the 
_ verdict of the Jury as reasonably correct 
fand decline to interfere with it, I ac- 
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cordingly acquit the “adouded Baliram of 
the charge laid against bim and order him 
to be released at once. , 


N/A. Accused released. 


PRIVY COUNCIL. 
Appeal from the Rangoon High Oourt, 
February 2u, 1933. 
Logo Tomutw, LORD THANKESTON, AND 
Ste GE:RGE Lownoas, J. 
RAM RAGHUBIR LAL AND oTazas— 
APPELLANTS 
Versus 
Tar UNITED REFINERIES (BURMA), 
LIMITED AND OTHEsS—RESPINDENTS, 

Contract—Agreement to sell to nom nee of firm— 
Conveyance in favour of nominee suit for unpaid 
purchase-money—Members of firm, .f personally liable 
—Liability of purchaser—Limitation—Limitation Act 
(IX of 1908), Sch. I, Art. 116. 

A company agreed to sell to a certain firmor their 
nominees or assigns certain immovable property and 
asale-deed was executed by the company as vendors 
the conveyance being made by the direction of the 
firm to Aas their nominee. The amount of considera- 
tion was agreed to be paidthree months after cegis- 
tration of the sale-deed. On default of payment, the 
company instituted a suit against the partners in the 
firm and the purchaser A forthe amount and interest 
and in default of payment for sale of the property, 
with a personal decree against the defendants for 
any deficiency: . 

Held, (4) that inasmuch as under the original agree- 
ment the company had bound themselves to accept as 
purchaser either the firm or a person nominated as 
such by the firm, and there was no provision that - 
in the case of a nominee the firm were to remain liable 
for the balance of the purchase money, the agreement 
could be regarded only as a substitution of A fer the 
firm dnd as leaving no liability upon the members 
of the firm, and consequently, the members of the 
firm were not personally liable. |p. 790, col. 1.} 

(iz) that A’s liability arose, in virtue of the con- 
veyance, upon a contract in writing registered within 
the meaning of Art. 116, Limitation Act,and that the 
six years period allowed by Art.116 applied and the 
suit was in time, Tricomdas Cooverj. Bhoja v. 
Gopinath Jiu Thakur (1), applied. [ibid.] 

Messrs. Upjohn, K. C., L DeGruyther, 
K. C.,and A. Pennell, for the Appellants. 

Mr. Keneln Preddy, for the Respondent. 

Sir George Lowndes.—Oa the 15th 
December, 1924,tr1elfirat rs2:nients (herein- 
after referred toas the company) agreed to 
sell tosthe Firm of Kashi Vishwanath & Co, 
or their nominees or assigns certain im- 
movable property in the Hanthawady 
District of Burma, comprising 33U-acres of 
land and the buildings and plant of an 
oil refinery erected thereon. The members 
of thesaid firm were the first two appel- 
lants before the Board and a third partner 
now deceased and represented by the fourth 
appellant, The consideration for the sale 
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was set out in the. agreement ‘andincluded 
the sum of Res. 2,00, 000, which was to be 
paid three months after ‘the registration of 
the aale-deed. 

On the Lith January, 1925, the sale-deed 
was executed by the company as vendors, 
thé conveyance being made by the direction 
of the firm to the third appellant astheir 
nominee. Neither the firm nor any member 
of it was aparty to the deed, but the 
direction to convey to the third appellant 
was recited therein, and a declaration /to 
that effect under the signature of the firm 
was appended thereto. It was also recited 
‘that in respect of the Rs. 2,00,000 a joint 
and several promissory note bad been exe- 
cuted by the firm and the third appellant 
to seciire payment of that sum three months 
‘after registration, 

The sale deed was registered on the 17th 
January, 1925, but the Rs, 2,00,000 was not 
paid, and on the 22ad September, 1927, the 
third appellant entered into an agreemént 
for the re-sale of the property to ths 
second respondent. Tais sale. has fallen 
through, and for the purposes of the 
present appeal the second respondent, who 
has not appeared and against whom no 
- relief is sought, may be disregarded, 

On the 20th March, 1928, the company 
instituted a sait in the District Oourt 
of Hanthawady against the partners in the 
firm and the parchaser (the third appall ant) 
praying a decree for Rs, 2.35030; being the 
Re, 2,00,000, abova referred to with interest 
to date, and in default of payment for 
sale of ‘the property, with a personal decree 
against the defendants for ¢ any deficiency. 
This was based originally on an alleged 
equitable . mortgage of the property by 
deposit of title-deeds, but by subsequent 
amendment it was supported by claiming 
a charge for unpaid purchase money. 

Various defences were raised to the suit, 
but. the only question of substance now 
iaterial is as to the ‘personal liability of 
members of the firm,i.e, appellants Nos, 
1,2 and 4, The claim to an equitable 
mortgage was not established, but both 
Gourts io Burma affirmed the charge for 
Ra. 2.35, 000 in respect of unpaid purchase 
money, and the propriety of this decision 
- has not been seriously dispated before the 
the Board. ~The question of the promissory 
note has also: ‘gone;out of the case, as it 
was found not.td be properly stamped and 
therefore inadmissible in evidence. The 
only” ‘other * “question raised in the appeal 
wis es to limitation and it will be dealt 
with later. 
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The District Judge. thought it sufficient 


to pass a decree in’ favour of the company - 
merely declaring that it had a vendor's 


-lien over the property in suit and awarding 


costs against the defendants, From this 
decree an appeal was taken to the High 
Oourt by the present appellants, and the 
company filed cross-objections eldiming 
inter alia sale of the property and a personal 
decree for any deficiency. After a remand 
and a farther finding by the District Judge 
on 8 question not now material, the learned 


Judges ofthe High Court delivered their 


final judgment on the 10th September, 1930. 
They affirmed (as already stated) the finding 
of the District Judge that the company had 
‘a vendor's lien over the property for the 
Rs. Z,00,000 with interest, but they set 
aside his decreas as insufficient, and sub- 
stituted a decreas in the company's favour 
for: f 

“ 1) 2,35,000 (Rupees two lakhs and thirty-five 
thousand only) with further interest at6 per.cent. 
per annum from the date of suit to the date of re- 
alisation, charged on the property in suit; 

(2) For thé sale of the said property ‘should the 
amount of the decree not be paid ; 

(3) For a declaration that the respondent-plaintiff, 
company’s charge over the property takes priority 
over any interest of the 4th appellant—4th defendant 
—company in the said property; and 

(4) For a personal decree against the Ist, 2nd, 3rd 


“and 5th appellants—Ist, 2nd, 3rd and 5th defendants 


—for any portion of the decretal amount which may 
not be satisfied out of the sale proceeds of the 
property.” 

Toey also gava the company their costs 
in both courts against the same parties. - ` 

It has been brought to their Lordships’ 
notice that under s, 100 of tha Transfer of 
Property Act, 1882, real with O. XXXIV, 
r. 15, of the Oode of wivil Procedure, the 


court should have passed a preliminary de- | 


cree for sale asia & suit on a mortgage, but 
no objection has been taken to the decree on 
this score, and astheir Lordships are in- 
formed that the property has already been 
brought to sale, they de not think it necas- 
sary to lay stress upon this apparent irre- 
galarity. 

The only part of the decree to which 
serious objection is taken by the appellants 
ia sub-head (4), whereby a personal liability 
for the anticipated deficiency is laid upon 
all the present appellants. It is contended 
that though this order may be justified 
(subject to the question of limitation) in 
the case of the third appellant, the nominee 
purchaser, there isno such right against. 
the other appellants who representthe Ap 
of Kashi Viswanath & co. 5 


The determination of this question depends ' 
in their Lordships’ opinion upon the con: 
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|" ¥truction of the sale-deed. The members of 
the firm were not partties°to it and merely 
“ directed the vendors, as they had a right 
to do under the original agreement, to con- 
vey to`the third appellant. The learned 
Judges of the High Oourt seem to have 
affirmed the liability of appellants Nos. t, 2 
and 4 merely by reason of the statement 
appended to the deed declaring the third 
appellant to be the nominee of the firm as 
purchaser and consenting to the conveyance 
to him. Their Lordships are unable to give 
this effect to the statement in questior. 
Under the original agreement the company 
had bound themselves to accept as purchaser 
either the firm ora person nominated as 
such by the firm, and there was no prov:- 
sion that in the case of a nominee the firm 
were to remain liable for the balance of 
the purchase money. The ‘conveyance was 
madeto the third appellant as purchaser, 
reciting thatthe agreed part of the con- 
sideration had been made good by him, and 
that he was ready and willing to pay the 
outstanding balance of Rs, 2,00,000. Their 
Lordships can read this only as a substitu- 
tion of the third appellant for the firm, and 
as leaving no liability upon the other ap- 
pellants. They are therefore of opinion that 
the decree of the High Gourt was wrong in 


declaring the personal liability of appellants: 


Nos. 1,2 and 4 for the anticipated deficiency. 

The question of limitation may be shortly 
disposed of. Having regard to the con- 
clusion at which their Lordships have arriv- 
ed above, the only question is whether the 
claim’ for a personal decree against appel- 
lant No. 3 was out oftime. No issue as to 
limitation was raiced in the District Court, 
but the matter was dealt with at length in 
the judgment of the High Court., The 
learned Judges held thatthe liability of the 
third appeliant arose, in virtue of the con- 
veyance, upon a contract in wr.ting regis- 
tered within the meaning of Art. li6of the 
Limitation Act, and that thesix years period 
allowed by that article applied, 
with the result that he suit was 
well within time. Their Lordshi¢s thick 
that, having regard to the judgment 
of this Board in Trizomdas Coocerji Bhoja 
v. Gopinath Jiu Thakur (1) this view was 
manilestly correct. It is therefore unneces- 
sary for.them to consider the applicability 
of Art. 111, by which a shorter period is 
prescribed, and upon which reliance 


(1) 39 Ind’ Oas. 156; 441. A. 65; 1 P. L. J. 262; 15 
A.L. J. 217; 250. L.J, 279; 32 M. L. J. 357; 21 M. L. 
T. 262; 21 O. W, N. 577: (1917) M. W. N.363;5L, W. 
54; 19 Bom. L, R. 450; 44 0. 759 (P.O). 
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is placed for the company in a case where 
(as here)'no time was fixed for completing 
the sale and the purchase money in question 
wae not payable until some date after con- 
veyance of the property. 

For the reasons appearing above, their 
Lordships think that a personal decree 
should only have bsen passed against the 
third appellant, and that the decree of the 
High Oourt should be varied by omitting 
from sub-head (4) thereof the reference to 
lst, 2nd, and 5th appellants—ist, 2nd, and 
5th defendants, the references to the 5th 
appellant and Sth defendant being taken 
to cover the preseat 4th appellant. The 
order for costs must, they think, be varied 
in the same way, the costs of the’ company 
in both courts being ordered to be paid by 
the 3rd appellant only. There will be no 
order as to costs before this Board. 

Their Lordships will humbly advise His 
Majesty to this effect. 

N Decree varied. 

Solicitors for the Appellants: —Messrs. 
J E Lambert. 

Solicitors for the Respondents: —Messrs, 
Holmes Son & Pott. ' 


ALLAHABAD HIGH COURT. 
Oriminal Revision No. 505 of 1931. 
September 29, 1931. 
NIAMATULLABÐ, J. 

BHIKUGIR AND ANOTHER— A PPLICANTS 
versus 
EMPEROR—Oppo rta Rasry. 
Criminal Procedure Code (Act V of 1898), s. 108, 
Penal Code (Act XLV of 1860), s. 882—Search— 
Duty of Police to permit occupant to attend—-Police 
excluding occupant—Resistance and hurt to Police— 

Offence. 

In conducting a search the Police are bound to 
allow the occupant of the place to attend during the 
search. 

Where the Police refuse to allow the occupant to 
enter the house which is being searched and be pre- 
sent at the time of the search, the Police cannot be 
said to beacting in the discharge of their duty and 
if the occupant causes hurt to a Police Officer in 
attempting to enter into his house on physical resist- 
ance being offered by the latter, the occupant is not 
guilty of an offence under s. 332, Penal Oode, or under 
any other section of the Oode. Nirmal Singh v. Em- 
peror (1), relied on. f 

Mr. Akhtar Busain Khan, for the Appli- 
cants. 5 

The Assistant Government Advocate, for 


the Orown. ` 


dudgment —This is an application for 
Tevirion by Bhiku Gir and Narottam Gir 
from an-order of the Jearned Sessions Judge, 
Sahsranpur, who dismissed their appeal 
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from an order of conviction passed by a 
Magistrate First Olaes of that District, 
sentencing the applicant to six-montbs’ ri- 
gorous imprisonment for an offence undef 
8, 332, Indian Penal Code. The sentencs 
was reduced to three months’ rigorous im- 
prisonment oa appeal by the learned Ses- 
sions Judge. i 

Is appears that on 24th March, 1931, 
Babu Munshi Lal, the Excise Inspector, 
received information that the applicants 
were in possession of illicit liquor. He oh- 
tained the assistance of the Police Inspector, 
the Sub Inspector and two Constables for 
the purpose of raiding the house of the 
applicants and searching it. They sent for 
four witnedees whr, it should be noted, were 
not men from the locality but from differeat 
villages. This was a contravention of the 
provisions of the Oode of Orimiral Pro- 
cedure, but it is exolained that the witnes- 
ses from the locality were considered liable 
to be won over by the applicants, At this 
stage, however, this aspect of tLe matter is 
not material, : 

It is in the evidence of the Excise Inspec- 
tor that the Police Officere, the Excise In- 
spector and the four search witnesses form- 
ed themselves into two parties and proceed- 
ed to enter the house through two different 
entrances. The Police Constables Tafazz 21 
Husain and Lokram had been posted near 
the house to prevent anyone entering into 
the house. The applicants who had been 
previously made to search the persons of 
the witnesses, the Police Officers and the 
Excise Inspector and were citting at their 
baithak a short distance awsy, proceeded to 
enter into their own house, which was 
about to be searched by the party. The 
Uonstables prevented them from entering 
into the house saying that they should 
enter it after the search was over, This 
conversation was heard by the Police 
Officers present, as is apparent from the evi- 
dence of the Excise Inspector, but none of 
them declared that the applicants were en- 
titled to be present ineide the house at the 
time of the search though not before it. 
On the other hand they tacitly endorsed the 
ineistenca of the Oons:ables that the appli- 
cants should not enter the house before 
the search was over. Ona scufia which 
ensued there was an exchange of blows 
between the applicants and the Constables 
with the result that the applicants received 
no less than 12 injuries and the two Oon- 
stables received two “‘slight but definite 
injuries’. (This -is the ‘déscription of the 
injuries given by ihe léarned Magistrate). 
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The applicants were overpowered by thé . 
Police party. They weré held in custody ` 
outside the house during the time search 
waa made inside their house. Subsequent- 
ly the applicants were prosecuted for an 
offence under e. 332, Indian Penal Code. 

The learned Counsel for the applicants 
contends that an offence under s. 332, 
Indian Penal Code, is not made out in view 
of the evidence led on behalf of the prose- 
cution. He points out that the learned 
Sessions Judge, who reduced the sentence 
was inclined to the view that the action 
of the Police was somewhat high-handed. 
He remarked:— 

“Tt is easy to understand that appellants did not 
like the idea of the house being searched in their 
absence, especially when they had some money 
buried under the floor. The Police were perhaps 
not quite justified in keeping the appellants out of 
their house, but they did so before the search began 
when they wanted to keep out all strangers and even 
the inmates of the house from rushing inside and 
destroying all traces of excisable articles.” 

I have been through the evidence of the 
Excise Inspector and of the Sub-Inspector 
and think that the learned Sessions Judge 
has nct quite accurately represented what 
happened when the scvffls ensued... It is 
not, and this fact is to be emphasised, that 
the applicants were directed not to enter 
the house before the search and that they 
were permitted to be present at the time of 
the search. If this had been the position and 


the applicants had intended to forestall the -` 


search pariy with the intention of remov- 
ing excisable articles, the case would have 
been different. The view of the Police, 
obviously based on the ignorance of the 
provisions of s. 103, Oriminal Procedure 
Ocde, was that they were entitled to keep 
out every one including the owner or oc- 
cupier of the house before and at the time 
of the search. They persisted in this view 
and attempted to debar the applicants ab- 
solately from entering into the house till 
after the search was over. This was in the 
teeth of the provisions of s, 103, Criminal 
Procedure Code, which laya down that 

“the occucant of the place searched, or some person 
in his behalf, shall,in every instance, be permitted 
to attend during the search, and a copy of the list 
prepared under this section, signed by the said 
witnesses, shall be delivered to such occupant or 
person at his request.” 


‘The question at which the applicants on the 
one side and the Police Constables sup- 
ported by the Police Officers and possibly 
by Excise Inspector, on the other, were at 
variance was whether the applicants had a 
right to go inside the house at the time of 
the search, The question, of course, aroge 
before the search party entered into the 
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house, The applicants maintained that they 
had; the search party, on the other, held 
otherwise. The result was an exchange of 
blows between the Constables and the 
applicants who had the worst of it, 
having received many more injuries than 
the Constables did. 

The facts being as stated above, the 
next question is whether the applicants 
should he considered to be guilty of an 
offence under s. 332, Indian Panal Oode, 
which makes causing hurt to any person 
being a public servant in the discharge 
of his duty ss such public servant, or 
‘with intent to prevent or deter that 
person or any other public rervant.from 
discharging his duty as such public 
seryant, punishable. If public servants, 
in this case the Constables acted notin the 
discharge of their duty, which wes to 
Silow the applicants to enter into the 
house and be present at the time of the 
search, butin contravention of the menda- 
tory provisions of e. 103, Orminal Procedure 
Code, and were obstructed, e. 332, Indian 
Penal Oode, cannot apply. The applicants 
were justified in insisting on their right 
to go. inside the house and be present 
throughout the search. Their anxiety, as 
pointed out by the learned Sessions Judge, 
was natura), in view of their money being 
buried under ground in many parts of 
the house which was to be searched. If, 
therefore, they caused hurt in attempting 

-to go into their own house on physical 
resistance being offered by the Oonstablee, 
who were not justified in doing go, they 
cannot be held guilty of any offence under 
the Indian Pena] Oode. Iam fortified in 
the view I have taken by the case of 
Nirmal Singh v. Emperor (1). 

The applicants have already served 
about 24 months out of three months’ 
rigorue “imprigonement awarded by the 
learned Sessions Judge. In the view of 
the case I have taken this revision is 
allowed. The conviction and sentence 
passed on the applicants are }set asice, 
They shall be forthwith set at liberty. 

N,/4. Petiticn allowed, 

(1) ia. Oas. 663; 17 A, L. J, 1047; 29 Or. L. J. 
695; 42 A 67. 
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LAHORE HIGH COURT. 

- SPECIAL BENCH. 
Oriminal Petition No. 2 of 1929, 
November 13, 1931. 

ADDISIN, OOoLDSTRÉAM AND HILTON, JJ. 
OHAMUPATI—PETITIONER 


Versus 
EMPEROR—Oppostte PARTY, 

Penal Code (Act XLV of 1860),s. 158-A—Words 
tending to premote enmity between classes—Presump- 
tion of intention of writer—Existing feelings be- 
tween communities—Admissibility as evidence of im-. 
tention. i 

Where the words usedin a book naturally. and 
clearly have a tendency to promote feelings of enmity 
between two communities it must be presumed that 
the promotion of such feelings was the purpose or one 
of the purposes of the writer in puhlishing it. It 
is also permissible to take into consideration the 
persons for whom the book is written and the state 
of feeling between the two communities at the time 
of publication, as evidence of his intention to pro- 
mote feelings of enmity or hatred between the two 
communities In such cases it is immaterial whe- 
ther the statements were supported by authority. 
P. K. Chakravarti v. Emperor (1), Emperor v. Kali- 
charan (3) and Emperor v. Devi Sharan Sharma (4), 
relied on. 

Oriminal Petition from an order of the 
Local Government, Lahore, dated the 2nd 
May 1929. 

Messra. Achhru Ram and Ram Lal, for 
the Petitioner 

Mr. Abdul Rashid, for the Orowa. 

Addison, d. —Tis is an application by 


Pandit Obamupati, writer and printer 
of a beok, entitled ‘‘OChaudhwin ka 
Ohand,” under the provisions of s. 99-B, 


Oriminal Procedure Oode, asking that an 
order of the Governor in-Couacil, dated 
2nd May 1929, whereby the book named 
above was forfeited, be set aside and costs 
aworded to the petitioner. 

_ The real question for decision is whether 
there is inherent evidence in the book 
itself of an intent to promote or, attempt 
to promote. feelings of enmity of hatred 
between Hindus and Mussalmans though 
other evidence of this intention (such as the 
facts and circumstamces of the time) is 
admissible es held in P. K. Chakravarti v. 
Emperor (1), where it was also laid down 
that if the words naturally, clearly and 
indubitably have such an intention, it must 
be presumed that the writer intended the 
natural result of the words employed. The 
explanation to s. 153-A, Indian Penal Oode, 
however was enacted. for the , benefit of 
certain classes of people who might desire 
to point out without malicious intention 
and with an honest view to their removal] 


(1) 97 Ind. Oas. 738; A. I. R. 1926 Oal. 1133; 27 
Or. L. J. 1154; 54 O. 59; 30 O. W. N. 953; 44 O. L, J, 
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mattera which were producing or had a 
tendency to produce feelings of enmity or 
hatred between different classes. Again, 
it was held in Emperor v. Baijnath Kedia 
(2) that a compilation consisting of extracts 
from certain sources may be seditious 


_ though the extracts considered in relation 


wy 


to their own proper contents may not in 
themselves be of a seditious nature, and the 
same principle applies to offences pun- 
ishable under s. 153-A, Indian Penal Code, 
In Emperor v. Kalicharan (8) it was said 
that a violently abusive and obscene diatribe 
against the founder or prophet of religion 
‘or against a system of religion may amount 
to an attempt to stir up enmity or hatred 
against the persons who profess that reli- 
gion. In this case too the circumstances 
in which the book was published were 
taken into account and it was laid down 
that it did not matter that the statements 
in the book were supported by authority; 
in such cases the truth of the language 
could neither be pleaded nor proved; it was 
immateria), Lastly, in the Vartman case 
[ Emperor v. Devi Sharan Sharma 
(4)j it was held that the intention is to be 
collected in most cases from the internal 
evidence of the words themselves, but that 
the explanation to the section showed quite 
conclusively that in any matter on which 
other evidence could assist, it might be 
taken. i 

16 was thus permissible to take into con- 
sideration tne persons for whom it was 
written and the state of feeling between 
the two communities at the time of publi- 
cation. In this latter case it was also said 
that it was possible to conceive the writing 
of a reasoned, critical and strong attack on 
a religion or its founder with a view to 
attract converts, which might fall within 
the explanation, for the reason that though 
there might be a tendency in the language 
employeato promote hatred or enmity, the 
language employed did not of necessity con- 
vey the intention or where the writer has been 
able to prove by evidence that that was not 
his intention even in part. Bat a scurrilous 
and vituperative attack on a religion or its 
founder would require a considerable 
amount of explanation to take it out ofthe 
substantive part of s. 163-A, Indian Penal 
Code, and bring it within the four corners 


(2) 86 Ind. Oas. 55; A. I. R. 1925 All. 195; 26 Or. L. 
J. 679; 47 4.298; 23A. L. Jel; L.R. 6A.65 


Or. 
(3) 112 Ind. Oas. 56; A, I. R. 1927 All. 649;49 A. 
66; I. L. T, 40 All. 5; 29 Or. L.J. 968 (F. B.). 
(4) 104 Ind Oas. 234; A, I, R. 1927 Lah, 594; 28 P, 
L, R, 497; 28 Or. L. J. 794, : 
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of the explanation. Inthe case before us, 
there is an affidavit of the petitioner to the 
effect that Rishi Daya Nand, the founder of 
the Arya Samaj, published his work, the 
Satiarth Parkash, in 1884; that Maulvi 
Sanaullah, a Maulvi of Amritsar, published 
a work named the Hak Parkash in 1900 in 
which an attempt was made to meet the 
attack on the Muhammadan religion made 
in the first work; that in a later edition 
Maulvi Sanaullah argued that his book was 
accepted as true as none had contradicted 
it; and that the reason why the petitioner 
wrote his book was in order to substantiate 
the criticizma contained in Uhap, XIV of 
Rishi Daya Nand’s work with facts and 
figures culled from the Islamic scriptures 
themselves and not in order to wound the 
susceptibilities of any person. . 
When this alleged new edition of Maulvi 
Sanaullsah’s book came out is not mentioned; 
but, on the other hand, it is the case thas 
a Hindu, publisher of a pamphlet which 
attacked the Prophet of Islam, was murder- 
ed in Lahore on 6th April 1929 by a 
Muhammadan and it is a matter of notoriety 
thet the feelings of the two communities 
were very inflamed before and after 
that time. There is no date of publication 
printed on tne forfeited book, and Oounsel 
informed us that he could not tell us when 
it was published. Certain extracts of criti- 
ciz ne of the book from Muhammadan papers , 
have been proved, and, in the above circum- 
stancer, as the earliest of these is dated 
26th April 19:9, it is legitimate to con- `’ 
clude that the book was published after the 
murder of Rajpal. In the affidavit of Mr. 
Puckle, the District Magistrate, it is stated 
that the communal situation in Lahore in: 
April was such as to give cause for the 
gcavest anxiety; while the offensive publi- 
cation of Rsjpal, which had previously 
been the subject of litigation had already 
been the cause of muca ill feeling between 
the two communities. The affidavits of tne 
Oity Magistrate ana [nepector of the Oity 
Police also prove that the publication of 
this book caused a great commotion 
amongst Mubammadans in Lahore, coming 
as it did when the communal tension was > 
already grave. e 
It is true that ia the preface the book is 
described as an introduction to Ohap. XIV 
of the Satiarth Parkash in which the 
Muhammadan religion was criticized. This 
chapter, itis said, shows the labour and 
judiciousness of Rishi Daya Nand. There- 
after the author read Maulvi Sanaullah’s 
Hak Parkash, (but no allusion is made te 
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any new edition). The Maulana is criticiz- 
ed for presenting new tenets of Islam 
instead of clearly admitting the defects of 
the popular beliefs of Islam, and the pro- 
priety of the Rishi's objections to them, 
and it is hoped that he will find in the 
forfeited work material for the removal 
of his misunderstandings (or misrepresen- 
tations), 


But, when weccme to the work proper, 
which commences with the remark thatthe 
opening work of the Koran Sharif is wrong 
it seem3 to me thatthe only possible con- 
clusion that can be arrived at is that the 
intention of the author was to promote, or 
to attempt to promote feelings of hatred 
between the two communities and not to 
answer the criticizma of Maulana Sanaullah 
contained in a bo. k published ir 1900 and 
that he deliberately chose a time when he 
knew that (here was grave tension between 
the two communities. His object was to 
ridicule the doctrine of tte Muhammadan 
religion as set out in the Koran Sharif in 
such a way asto promote hatred between 
the two communities, It is true that re- 
ference is made to cartain old commentaries 
but the passages selected‘from these further 
show the real design of the writer, Different 
chapters are allotted to the different do- 
ctrines attacked and held up to contempt, 
A perusal of the book leads me unhesitat« 
ingly to the finding that the writer's 
intention was tostir up enmity and hatred 
and that the work does not come within the 
explanation to s. 153A, Many of the 
passages are obecene and must amount to a 
violent diatribe against the Prophet and 
the doctrines of the Muhammadan religion 
which are held up to ridicule and contempt. 
It is not a reasoned and critical attack on 
a religion, written with a view to make per- 
sons foreake that religion for another, but 
a scurrilous attack which would require a 
considerable amount of explanation, which 
is not forthcoming, to fake it out of the 
substantive part of s. 153-A and bring-it 
within the explanation. I do not propose 
to give examples of the attacke as I consi- 
der that that would be objectionable. It 
is sufficient to say that the intent of the 
author is clear and that the bock is such that 
a conviction under s, 153-A, Indian Penal 
Code, would be justified. There is nothing 
in the book of fair and honest criticizm; 
the intention obviously was not to sub- 
stantiate the criticizms contained in Ohap. 
XIV of the Satiarth Parkesh with facts 
culled from the Islamic Scriptures them. 
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selves but the intention was to wound 
the susceptibilities of Mohammadans ata 
time when there was already grave ill- 
feeling between the two communities, by 
holding isolated portions of the Koran, 
sometimes interpreted in the light of cer- 
tain commentaries, up to intolerant ridicule 
and contempt. 2 

I would dismiss the application with 
costs ‘and would fix the fee of the Assis- 
tant Légal Remembrancer at Rs. 150. 

Coldstream, J.—I agree that the for- 
feited book naturally has a tendency to 
promote feelings of enmity between, 
Hindus and Muhammadans is manifest 
from its tone and language. The pre- 
sumption is therefore, that the’ promotion 
of such feelings was the purpose or one of 
the purposes of the petitioner in publish- 
ing it, We have heard petitioner's Ooun- 
sel at great length. He has not, in my 
opinion succeeded in discharging the onus 
of showing that the book was written 
without malicious intention, On the 
other band as pointed out by my learned 
brother Addison, J., the circumstances of 
time and place of the publication were 
such as to leave no doubt that one if not 
the only purposes of the petitioner was to 
promote the feelings which, as an educated 
msn, he knew would be promoted in fact 
by what he wrote, 

Hilton, J.—I agree. os 

N. Application dismissed. 


ALLAHABAD HIGH COURT. 
First Oivil Appeal No. 316 of 1928. 
June 15, 1932. 
POLLAN AND NiaMaTULLan, JJ, 
CHANDRABHAN—APPELLANT 
versus 

RAJKUMAR ano O0THERS— RESPONDESNIS, 

Limitation Act (IX of 1908), ss 6, 9, 19—Mort~ 
gage—Suit by mortgagee’s son within three years of 
becoming major—Morigage becoming time-barred— 
Acknowledgment in another mortgage during plaintiff's 
minority — Plaintiff, if entitled to benefit of s. 6, 

The plaintiff, within three years of his becoming a 
Major, instituted in 1928 a suit on a mortgage execut- 
ed in favour of his deceased father in 1910. He 
Telied on an acknowledgment by the mortgagor in 
asecond mortgage executed in 1913 at a time when 
the plaintiff's father was dead and he was a minor, 
and claimed the benefit of s.6, Limitation Act: 

Held, that the mortgage of 1913 was a clear ac- 
knowledgment of liability and when this was made 
the plaintiff's father was dead and he himself being 
& minor was under a disability within g, 6, Limitation 
Act, and the plaintiff was therefore a minor “at the 
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timefrom which the period of limitation is to be 
reckoned” and he might therefore institute the suit 
within the period of three years after his disability 
ceased. Venkataramayyar v. Kothandaramayyar (D), 
followed. Sarat Chandra Singh v. Suddan Hari Muker- 
jea (2), Zamir Hasan v. Sundar (3) and Lalit Mohan v. 
Janokt Nath Roy (4), referred to. [p.796, col. 1.| 
Mr, K. Verma, for the Appellants. 
Messrs. K. N. Katju, Bhagwa’i Shankar, 
N. P. Singh and H. C, Mukerji, for the Rəs- 


pondents. 


Judgment —This appeal arises from 
a suit brought on the basis of a mort- 
gage, and the only question for determi- 
nation is whether or not the suit is bar- 
ed by limitation. A mortgage was execut- 
ed on 14th April 1910, bytwo persons 
Dwarka Das and Jamna Dasin favour of 
Sekhar Ohand, father of the plaintiff, 
The plaintiff was at that time a minor 
living jointly with his father, Sakhar 
Ohand died in 1912, and on 15th Feb- 
ruary 1913, Dwarka Das and Jamna Das 
execzted a second mortgage,in favour of 
Sonpa), father of the defendant, including 
in that mortgage a sum of Rs, 1,511, be- 
ing the whole amount due as principal 
and interest on the mortgage of 14th 
April 1910, Sonpal deposited the sum 
due on the mortgage of 1910, but for 
certain reasons, which need not be speci- 
fied, subsequently withdrew his deposit, 
and his application was automatically 
struck off on 10th April 1915. Oa 26th 
August 1919, defendant No.1, the son of 
Sonpa!, purchased the mortgagor's rights 
from Dwarka Das, and in the sale-deed 
credit was allowed for the amouat dua 
under the mortgage of 15th February 
1913. The suit was brought on 14th March, 
1928, the plaintiff claiming that he was 
entitled to sue within three years of at- 
taining his majority. Thedefencais two- 
fold. In the first place it is argued that 
the plrintiff attained his majority more 
than three years before filing the suit, 
and secondly that as time had 
begun to run against the plaintiff from the 
date of the mortgage, no subsequent dig- 
ability could stop it as laid down by s. 9, 
Limitation Act, and consequently the 
plaintiff cannot claim the period of three 
years from the date of attaining majori- 
ty under s. 6, Limitation Acs, 

Both parties nave given evidenca as to 
the plaintiff's age, ha himself stated in 
accordanes with the aga in his certificate 
of guardianship that he became a major on 
14th Novamber 1925. He also filed an 
extract from 8 register of births showing 
that he was bora in the month of Jane 1905, 
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in which case he would not attain majority 
till June 1926. The discrepancy between 
the two dates is relied upon by the defensas 
as casting doubt on the plaintiff's evidenc». 
We do nst however consider that the di3- 
crepancy is material. The plaintiff un- 
doubtedly felt himsslf bouad to uphold 
the date given inthe guardianship certifi- 
cate butsuch a certificate is not saccapted 
by this court as evidence of age, and in our 
opinion the age of the plaintiff should ba 
determined by reference to the register of 
births and the oral evidence. The register 
shows that a son was bora to Sakri Sania 
Saraogi, resident of Ganesh Katra Mohalla, 
in the town of Etah.. It is now suggested 
that Sakri and Sekharchand ara not the 
same, but there is nothingin thé’ éVittenca 
toindicate that this point was raised in 
the lower Oourt. Wehave no doubt that 
Bakri represents the more formal nanie of 
Sekharchand, and the caste and the Mohalla 
correspond to those of the ‘plaintiff's 
father. 

The defence witness Gulzarilal, who 
knew the plaintiff's father and isa member 
of the same community but wished to make 
out that the plaintiff was more than 25 
years of age at the time of the suit, admitted 
that the plaintiff and his father lived in 
Mohalla Katra, and that there is no other 
Sekharchand in the Mohalla, and in cross- 
examination he stated that the plaintiff's 
father died in the hot weather of the Sam.’ 
bat year of 1970 or 1971 when the plaintif’ 
was a boy of 8 or 9 years. Sambat 1970-71 ` 
corresponds to 1913 A, D,, and puts the 
plaintiff's birth in orabout the year 1905, 
which is the year given in the birth 
register. We consider that the plaintif’ 
is entitled to rely upon the facts elicited 
from this witness in cross examine- 
tion, and we acsept the finding of 
the lower Oourt thatthe plaintiff filed the 
suit within three years of his attaining 
majority. : 

As the plaintiff, although a minor, was 
a member of a joint family with his father 
when the mortgage-dead of 1910 was 
executed, time began to run against him . 
and against his father from the date of the 
execution of the mortgage, and the learned - 
Couasel for the appsllant argues that the 
mioority of the plaintiff bacams a disability 
only after his father's death, and was there- 
fore a subssquent disability arising after 
time had bagun to run; and on a proper 
interpretation of 8, 9, Limitation Ast, the 
time must be held now to hava run out and 
the suit to be barred by limitation. Aectioa 
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6, Limitation ‘Act, uses the words “at the 
time from which the period of limitation is 
tobe reckoned.” Itdoes not use the words 
“the time from which limitation began to 
run.” The point which we have to deter- 
mine is whether limitation in this case ran 
continuously from the date of the execution 
of the mortgage of 1910 and merely receiv- 
ed anew Jife from the date of the second 
mortgsge of 1913, or whether the first 
period ceased to run entirely and a new 
period came into existence from the date 
of the second mortgege. In our opinion 
the mortgage of 1913 was a clear acknow- 
ledgment of liability, and a farther acknow- 
ledgment was made in 1914 after the mort- 
gage money was deposited for payment. 
Under s. 19, Limitation Act, afresh period 
of limitation is to be computed from the 
time of such an acknowledgment. When 
tbis acknowledgment was made the plain- 
tiffs father was dead, ‘snd he himself 
being a minor was under a disability with- 
in the meaning of s. 6, Limitation Act. 

In our opinion the plaintiff was therefore 
a minor “at the time from which the period 
of limitation is to be reckoned” and he 
might therefore institute the suit within 
the period of three years after his disability 
ceased. This is the view taken by the 


Judges of the Madras High Oourt in the 


case of Venkataramayyar Y. Kothandara- 
mayyar (1), a case almost exactly paralelled 
to the one before us. The case for the other 
side had’ been stated by a single Judge of 
the Bench of the Madras High Oourt in a 
judgment which is reported together with 
that of the Bench. He took the view that 
time was already running against the 
plaintiff before the acknowledgments were 
made, and s. 9, Limitation Act, was a bar 
to the plaintifs pléa that time ceased to 
ran when the acknowledgment was made. 
The view taken by the Bench was 

“that the former period, already running, was not 
extended, but terminated, and that an entirely new 
period runs from the date of acknowledgment,” 

The view of these learnea Judges was 
followed by a Bench of the Oalcutta High 
Court in the case of Sarat Chandra Singh v. 
Sudhan Hari Mukerjea (z) There is no 
reported case of the Allahabad High Oourt 
which is directly in point, but a similar 
view was taken in the case of Zamir Hasan 
v. Sundar (3) in a case of execution of 
a decree. In that case a decree had been 
passed in 1581 in favour of two decree- 
holders. Subsequently one of them died, 


(1) 13 M. 135. 
(2) L4 Ind. Oas, 694, 
(3) 22 A. 169; A. W. N, (1900) 8 (F. B.) 
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and the widow and the minor children 
became bis representatives. In 1888 the 
widow made an application for execution 
on behalf of the minor sons, which was 
dismissed. In February, 1894, the sons 
being still minors made another applica- 
tion, and this application was held to be in 
time within the terms of s. 7, Limitation 
Act. The important point about this 
decision is that it expressly followed the 
decision of the Osleutta High Oourt in 
Lolit Mohan v.f Janaki Nath Roy (4), which 
laid down that if a person entitled to 
exception: i 

“is under a disability at the time when any one of 
such period commences, that is to say, the period from 
which limitation begins to run theoperation of the 
Act is suspended during the continuance of the 
disability by the operation ofs 7” 

We have no doubt therefore that the 
view taken by the lower Oourt in this 
case was correct, and that the suit was 
within time. We accordingly dismiss the 
appeal with costs, Í 

N/a. ` Appeal dismissed. 

(4) 200. 714, 


LAHORE HIGH COURT. 
Oriminal Revision No, 931 of 19831, 
November 26, 1131, 


. 


Jal Lat, 
BABU RAM—Acousep—PETITIONEE 
versus 


EMPEROR—Opposits PARTY, 

Criminal Procedure Code (Act V of 1898), 8. 107— 
Person doing lawful act in lawful manner—Injury 
to susceptibilities of persons of different faith—Whe-. 
ther warrants proceedings under s, 107, 

Where abreach of peace is anticipated between 
two parties and one of them complains and the breach 
is anticipated to be committed by the other side, 
the only point to be seen is whether the act which 
brings about that breach of peace is wrongful in itself, 
The fact that a person does a lawful act in a lawful 
manner and byso doing he has injured the 
susceptibilities of a person of a different faith would 
not initself be sufficient to warrant proceedings 
against him under s. 107, Criminal Procedure Code, 
Proceedings under s. 107, Criminal Procedure Code, 
are intended to be preventive and not punitive, the 
object being to prevent persons from doing some- 
thing which is likely to occasiona breach of the 
peace or disturbance of public tranquillity in the 
immediate or near future. Khazan Chand v, Em- 
peror (1), Emperor v. Mahomed Yakub (2) and 
Nihal Chand v. Emperor (3), relied on. 


Oriminal Revision from an order of the 
Sessions Judge, Ferozepore, dated the lst 
August, 1931, 


Messrs. Shamair Chand and Fakir Chand, 
for the Petitioner. 

Mr. S. M. Hag, for the Crown. 

Order.—This case has come up on rer 
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vision on a recommendation by the Ses- 
sions Judge of Ferozepore that the pro- 
ceedings started against the petitioner 
under s, 107, Oriminal Procedure Oode, be 
quashed on the ground that there is no case 
for action under that section and further 
that, in any case, two orders of the 
Magistrate, e. g, (1) directing the petitioner 
to furnish security pending the inquiry 
before him and (2) refusing to summon 
the petitioner’s witnesses be set aside on 
the ground of illegality. I do not pro- 
pose to discuss these latter recommenda- 
tions in view of my decision to quash 
the proceedings under s. 107, Oriminal 
Procedure ,Oode, as recommended by the 
Sessions Judge. 

The full facts of this case are mentioned 
in the order of reference and are as follows: 
On 15th June 1931. the Sub-Inspector of 
Police in charge of Zira sent a report to the 
Magistrate at Ferozepore, which is the 
basis of these proceedings that for the last 
few months the Mahajans of Zira Tahsil 
have been dishonestly recovering their 
debts from the Muhammadan zamindars and 
complaints have been received that they 
have had illicit intimacy with Muhammadan 
women and had committed adultery with 
them, and that in consequence of tbi; the 
Muhammadan zaminiars of the Taheil being 
annoyed collected in large numbers at a 
town called Makhu and looted tLe shops 
and committed several dacoitiss, and with 
a view to put a stop to this the officials 
decided to callthe parties together and did 
so on 9th June 1931 when the Superinten- 
dent of Police, Ferozepore, and the Deputy 
Superintendent of Police of Moga came to 
Zira and collected the Mahajans of Zira 
and also zamindars and other respectable 
persons of the surrounding villages Their 
object was to hear the grievances of both 
the parties and to devise means for preserv- 
ing peace. In this meeting Babu Ram 
petitioner, who isa Vakilof Zira and a 
Mahajan, presented a petition in writing 
setting outthe grievances against the 
zamindars and further supplemented these 
grievances orally before the officials con- 
cerned and stated that the Muhammadans 
were preaching against the Mahajans in 
their mosques that the dues of the Mabajans 
should not be paid and that the latter 
should be beaten and looted. He further 
alleged that the Local Officials, who were 
ordinarily responsible for the maintenance 
of peace and order, were helping the 
Muhammadans in this propaganda. 

The report proceeds that the petitioner, 
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when he was making these allegations 
orally, was facing the Tahsildar of Zira 
who also was present st this meeting and 
that after him other Mahajans followed 
and stated their grievances and that the 
result was that the ` Muhammadan notables 
who were present at the meeting, got 
excited, stood up and said that they were 
being falsely accused inorder to put 
pressure on them sand that they had started 
no propaganda against the Mahajans, It is 
alleged that if the officials had not been 
present at the meeting, a disturbance would 
have taken place, between the parties, 
and that Babu Ram is aleader of the 
Mahajans of Zira “owing to his legal 
knowledge and because he is a respectable 
person”, and further that his father himself 
does money-lending business. In the 
position of a leader the petitioner is alleged 
to be desirous to put pressure on the 
Muhammadan zamindars by making com- 
plaints against the High Officers so that 
the creditors may have no difficulty or 
hindrance in realising their debts and 
share of produce by division and 

“therefore he wants to defame the Local Officers, 
who were by chance all Muhammadans and who want 
to do justice, so that they may remain under pressure 
and the Mahajans may succeed in their intentions in 
the way they desire, With a view,to these personal 
and national motives the said man Babu Ram is 
raising a false propaganda against Muhammadan 
subjects and Muhammadan Officers. Owing to this 
it isapprehended that there willbea breach of 
the peace and disturbance of public tranquillity.” 


Yois report was put before Mr. M. Z. 
Alam, Magistrate of the First Olass at 
Ferozapore who started proceedings under 


.B. 107, Oriminal Procedure Oode, against 


the petitioner and passed an interlocutory 
order directing him to furnish security in 
the sum of Rs, 3,000 with one surety for 
keeping the peace until the conclusion of 
the enquiry. 

The petitioner moved the Sessions Judge 
on revision, contending thaton the alle- 
gations made by the Sub-Inspector in his 
report no cass for proceeding unders. 107, 
Criminal Procedure Oode, had been made 
out. The learned Sessions Judge having 
accepted the contention has recommended 
that the proceedings be quashed. 

I have heard Oounsel for the petitioner 
and for the Crown ani am of opinion that 
no case has been made out by the Orown 
for action under s. 107, Orimiaal Procedure 
Code, The conduct of the petitioner, which 
is supposed to cause a breach of the 
peace or disturbance of tranquillity, is 
the presentation of a petition by him 
to the officials and an oral statement of 
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the grievances of the Mahajans against 
the Muhammadan debtoreand the Muham- 
madan Officials. There is nothing unlaw- 
ful init. Inthe first instanceit isto be 
observed that the meeting at which this 
was done was convened by the officials 
aud those whom the petitioner represented 
were invited by such officials to attend the 
meeting with the express object of hesring 
the grievances of both the parties. Under 
the circumstances it is impossible to hold 
that the petitioner by stating the griev- 
ances of those whom he represented or even 
his own, wes not within his rights and 
made himeelf liable to be proceeded against 
under s. 107, Oriminal Procedure Oode. 
It would not,in my opinion, have made 
any difference in a case like this even 
if he had made the complaints in the 
absence of an invitation by the officials, 
but in view of the fect that he atttended 
the meeting on invitation proves his bona 
fides, 

The principles underlying s.,107, Orimi- 
nal Procedure Oode, admit of no doubt. 
They have recently been stated in a num- 
ber of judgments in this Oourt and I will 
content myself by referring to three of 
them. In Khazan Chand v. Emperor (1), 
Harrison, J., remarked : 

"Where the anticipated breach is to be committed 
by the other side, the only point to be seen is whe- 
ther the act which brings abcut that breach is wrong- 
ful in itself, This- was laid down in Emperor v. 
Muhammad Yakub (2), and many subsequent rulings 


and this view is in accordance with the clear word- 
ing of the section.” 


Action under e. 107, Oriminal Precedure 
Code, was taken in that case against some 
Ohamars in respec: of their action in 
drawing water from a public well on the 
ground that it was likely to lead to a 
breach of peace by thcse persons wto 
objected to their taking water from that 
well and the order was set aside. Inci- 
dently. it was remarked that 

“it would appear to be more reasonable to take 
proceedings against those who are expected to com- 


mit the breachof the peace and offer violence to law- 
abiding citizens.” 


In Nihal Chand v. Emperor (3),-Fiorde, J., 
held that the fact thata person does a law. 
ful act in a lawful manner and even if by 
so doing he has injured the suscaptibilities 
of a person of a different faith would not in 
itself be sufficient to warrant proceedings 
egainst him under s. 107, Oriminal Proce- 

1) 97 Ind. . 39; A. I. R. : 

L. 1063, Flak 400, 7 PLR ole I 

(2) $ Tng: Cas. 454; 32 A, 571; 11 Or. L.J. 355; 7 


A.L 
(3) 120 Ind. Cas. 427; A. T.R. 1929 Leh, 138; 31 


Cr. L.J. 75; Ind, Rul, (1930) Lah, 59. 
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dure Code. In Shadi Lal v, Emperor (4), 
Tek Ohand, J., remarked that the proceed-. 
ings under s. 167, Oriminal -Procedure 
Oode, are intended to be preventive and. 
not punitive, the object being to prevent 
persons from doing some thing which: is 
likely to occasion a breach of the peace or 
disturbance of public tranquillity in the 
immediate or near future, A 

Much argument does not seem to be 
necessary to demonstrate in this case that 
the proceedings under s. 107, Oriminal 
Procedure Code, under the circumstances 
mentioned above, were wholly unjustified. 
Ieannot escape the impression that they 
have been started as a retaliation against 
the petitioner for his conduct in” complain- 
ing against the Muhammadan officials of 
the Tahsil to the Superintendent of Police. 
In my opinion, this is a clear case of 
misuse of the provisions of s. 107, Orimi- 
nal Procedure Oode, and accepting the peti- 
tion I set aside the proceedings sgainst the 
p3titioner, y 

N. Petiticn allowed. 

(4) 134 Ind. Oas. 585; A. T. R. 1931 Lah. 191; (1931) 
Or. Cas. 311; 12 Lah.457; 32 P.L. R. 138; 32 Or. L. 
J. 1207; Ind. Rul. (1931) Lah. 969. 


TRAVANCORE HIGH COURT. 
First Oivil Appeal No. 303 of 1106. 
October 22, 1232. 
PARAMESWARAN PILLAI AND OHikK?, JJ. 
THANU PILLAI KATHA PERUMAL 
PILLAY—AppgLLant 
versus 
OHITHAMBARAM PILLAY 
SUBRAMONIA PILLAY—Rzssponnent. 

Travancore Civil Procedure Code (old) (Regul. If 
of 1065,), ss. 278, 280—Claim petition—Dismis- 
sal for default—S. 280, if applies—Suit to set aside 
order—Travancore Limitation Regulation (old) 
(II of 1062 ), Art. 9. 

Section 280, Travancore Civil Precedure Code (old), 
does not apply toan order dismissing a claim peti- 
tion for default. Therefore, s,278, O. P. Code, and con- 
sequently Art. 9of the Travancore Limitation Re- 
gulation (old) do not apply to a suit brought to set 
aside such anorder. Sarala Subba Ram v. Kamsala 
Timmayya (1), Sarat Chandra Bisu v. Tarini Prasad 
Pal Chowdury (2), Gobardhan Das v. Mukundi Lal 
(3), Karsan v. Ganpatram (4) and Krishnan Vasuthevan 
Empran v. Nagan Babbu (5), relied, on. 


First Appeal against the decree in O. 5. 
No. 29 of 1105 of the Nagercoil District 
Oourt. 

i Mr. E, Subramonia Iyer, for the Appel- 
ant, 

Mr. U. Padtanabha Kukillaya, for the 
R:spondent. 


Judgment.—tThis is a defendant's 
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appeal in a suit for redemption.. The 
property in dispute originally belonged to 
one Udayan Pillai Hravi Pillai who mort- 
gaged the same to the plaintiff under 
Ex. J, dated 244-1085, and sub- 
sequently sold the equity of redemption 
to him under Er, A, datad 5-12- 
1087. The plaintiff while he was thus in 
possession of the property mortgaged it 
to the defendant under Ex. VI, dated 
26-10-1098, for 24,500 Fs. In execu- 
tion of a money decres O. S. No. 168 of 
1084 of the Padmanabhapuram Munsiff’s 
Court, obtained by one Aramukham Pillai, 
brother-in-law of the defendant, the prop- 
erty was attached. The plaintiff filed a 
claim petition but it was dismissed for 
default on 1-4-1098, (16th November, 
1922, as neither the claimant nor his 
Vakil was present. In pursuance of the 
attachment the property was sold in court 
auction and was purchased by the decres- 
holder who sold his rights to the defend- 
ant under Ex. 1V dated 24-2-1105, 10th 
October, 1929. The present suit for re- 
demption was instituted on 1-4-1105, i\e. 
16th November, 1929. 

Several contentions were raisad by the 
defendant and the trial Oourt decreed the 
plaintiff's claim. We are not concerned 
with those contentions. The question with 
which we are now concerned is one of 
limitation. The defendant contends thst 
the plaintiff should have brought his suit 
within one year after Ex. VIII claim order, 
and as he has not done so, the suit is 
barred by limitation under Art. 9 of 
the Limitation Regulation II of 1052. But 
in order that that Article may apply the 
order must be one coming within the 
purview of s. 280 of the Oivil Pro- 
cedure Code (old), Saction 280 of Oivil 
Procedure Code says: “The party against 
whom an order under ss. 277, 278 
or 279 is passed may institute a suit to 
establish the right which he claims to 
the property in dispute but subject to 
the result of such suit, if any, the 
order shall be conclusive’, The order 
contemplated by this section must be one 
passed under ss, 277, 278 or 279. These 
sections relate to orders passed after due 
investigation, In this case, the order was 
passed not after investigation, but the 
claim was merely dismissed for default. 
To such an order e. 280 does not, in my 
opinion, apply. Therefore, s. 278 of the 
Oivil Procedure Oode, and consequently 
Art. 9 of the Limitation Regulation (old) 
does not apply to the present case, I 
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am fortified in this view by the ruling 
in Sarala Subba Rau v. Kamsala Timmayya 
(L), Sarat Chandra Bisu v. Tarini Prasad 
Pal Chowdhry (2) Gobardhan Das v. Mukundi 
Lal (3), Karsan v. Ganpatram (4), Krishnan 
Vasuthevan Empran v. Nagan Babbu (5). 
Bat it is contended by the learned Vakil 
for the respondent that in Krishnan 
Vasuthevan Empran v. Nagan Babbu 
(5), it was observed thst the suit must 
be brought within 12 years and even if 
the 12 years'rule is adopted the suit is 
barred by limitation. The argument is 
that under the new Oivil Procedure Code, 
O. XXI, r, 61 (corresponding to s. 278, 
old Code) has been made purposely wide 
enough not only to include orders passed 
after due investigation but also orders 
dismissing the petition for default and, 
therefore, whether the dismissal was for 
default or not, the suit has to be brought 
within one year from the date of the order. 
Section 31 ofthe new Limitation Regula- 
tion says “Notwithstanding sanything 
herein contained, any suit, for which the 
period of limitation prescribed by this 
Regulation i3 shorter than the period of 
limitation prescribed by the Travancore 
Limitation (Regulation of 1062, may be 
instituted within the period of two years 
next after the passing of this Regulation, 
or within the period prescribed for such 
suit by the Travancore Limitation Regula- 
tion of 1062, or whichever period expires 
first’. It is, therefore, argued that even 
though a suit may have been brought 
within 12 years under the old Oode, asa 
shorter period is provided for in the new 


Limitation Regulation and that period 
expired before the expiry of the 
periol prescribed by the old Rə- 


guiation, ths sait shoald have bean 
brought within 2 yeara after the date of 
passing of the said Regulation. Bat in 
order that this argument might apply it 
should have bəən incumbent upon the 
plaintiff to institute a suit withia 12 years. 
The attachment merely threw a cloud at 
best upon the title of the plaintiff, but 
it caused no infringement of his rights, 
It is merely discretionary with the party 
on whose title some cloud has bsen thrown 
to institute a suit for the declaration of 
his right and I, therefore, do not think 
that the plaintif was bound to bring a 

(1) 31M. 5. 

(2) 31 0. 491, 

3) 74 Ind. Oas. 1024; 45 A, 438; 21A. L, J. 342; A. 
I. R. 1923 All. 435. 

(4) 22 B. 875. 

(5) 6 T. L. R. 114, 
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guit 10 set aside the claim order. In fact 
the plaintiff was not bound to putin any 
claim at all and in my opinion putting 
in a claim and having it dismissed for 
defeult is the seme £s not having laid 
any clsim at all. No question of limits- 
tion, therefore, arises. I may also observe 
that this is not a suit for declaration of 
plaintifi's title but a suit for redemption. 
The mortgage is admitted and the plaint- 
iff ie, therefore, entitled to redeem 


16. 

The only other point ie, what is the 
rate of interest to be awarded to the 
plaintiff for the unpaid portion of the 
mortgage money. The lower Oocurt has 
awarded 74 per cent, The appellant contends 
‘that more than 6 per cent. ought not to be 
allowed. P. W. No. 2 isthe son of the mort- 
gagor to whom the unpaid money was direct- 
ed to be paid. He swears that the interest 
was paid to his father at 74 per cent. There 
sno reason why we should not accept his 
statement as the lower Court has done, 
This contention of the appellant must, 
therefore, be repelled. 

Tbe appeal, therefore, fails and it is 
dismiseed with costs, 

‘ON, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 100 of 1932. 
July 19, 1:32. 

PuLLAN, J. 

DAKHANI AND or: E. S— APPELLANTS 
Versus 
EMPEROR—Oppostis PARTY. 

Criminal Procedure Code (Act V of 1898), s. 418— 
Offence triable with assessors—Case tried by Jury— 
Conviction—A ppeal lies only on matters of law— When 
the trial was by Jury, ‘meaning of. 

When an offence, which ought to be tried 
with assessors, is tried by aJury, and a conviction 
follows, an appeal lies on matters of law only and not 
. onmatters of fact. The words ‘when the trial was by 

Jury’in s 418, Criminal Procedure Code, mean when 
the trial was in fact by Jury and not when the trial 
should have been by Jury. Emperor v. Parbhu 
Shankar (3), relied on. 


Criminal Appeal against an order of the 
Sessions Judge, Allahabad. 

Messrs F'. Owen O'Neill, R. C. Ghatak and 
S. P. Sanyal, for the Appellants. 

Mr. Sankar Saran, for the Urown. 

Judgment.— The seven appellants have 
been tried in circumstances which give 
rise to certain questions or law. Tbe charge 
framed sgsinst them was drawn up in the 
following terme: 

“That you on, orabout 18th June, 1931, were mem- 
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bers ofan unlawful assembly, and in prosecution of 
the common object of beating Bahadur and his son 
Mahabir some of the members voluntarily caused 
grievous hurt to Bahadurand you are thereby under 
8.149, Indian Penal Code, guilty.of causing the said 
grievous hurt and simple hurt to Bahadur and 
Mahabir and thereby committed an offence punishable 
under ss. 325-149 and 148, Indian Penal Code, 


Certain offences are in the Allahabad 
Judgeship triable by a Jury. The Ses- 
sions Judge believing that this was a case 
which under s. 269, Criminal Procedure 
Code, should be tried by a Jury for one of 
the offences committed, and with the aid 
of the jurors as assessors for another, 
empanelled a Jury and instructed the Jury 
to give an opinion on the evidence as to 
the charge under ss. 325-149, Indian Penal 
Code, and took their opinion as assessors 
on the charge under s., 148, Indian Penal 
Uode. This procedure is rendered necessary 
by the terms of the Uriminal Procedure 
Oode where persons are charged with several 
offences, some of which are triable by a 
Jury and others not. In the present case 
there is only one offence charged against 
these persons. It is an offence of rioting 
in the course of which they caused certain 
injuries. The Judge had to consider whe- 
ther the offence was one which could or 
could not be tried bya Jury. In this 
province all offences of rioting, which are 
contained in Ohap. VIII, Indian Penal 
Code, are excluded from Jury trial, The 
Judge appears to have thought that by 
adding s, 325 which is triable by a Jury, he 
brought tbis case within their jurisdic- 
tion. The Judge was mistaken. The charge 
was not under s. 325 but es. 325 149, and 
the wording of the charge shows that the 
essentisl part of the offence was rioting. 
This is indeed inevitable in any case where 
s. 149 is employed forthe basis of that 
section is that the persons who are held 
to be jointly responsible for an offence 
were committing that offence as members 
of an unlawful assembly, and were therefore 
where the offence was one involving the 
use of violence, as in the present case, 
rioting, within the definition of “rioting” 
given in the Penal Code. This case there- 
fore was not triable by a jury. It was 
triable by a Judge with the aid of asses- 
sors. Section 536, Oriminal Procedure Oode, 
enacts that if an cffence triable with the 
aid of assessors is tried by a Jury the 
trial shall not “on that ground only be in- 
valid.” Opinions have been expressed in 
various High Courts that these words mean 
that a verdict given by a Jury in a case 
which should have teen tried with the 
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sid of assessors car be regarded as the 
opinion of aesecsors, and the trial may 
etand not as atrial by Jury but aa a trial 
with the aid of ascesscta, This view 
was held by oneof two Jadges in the 
case of Pattikadan Ummaru v, Emperor (1) 
and a similar view seems to have been 
taken by the Osleutta High Court in the 
case of Empress v, Mohim Chunder Ral (2). 
The difficulty in accepting this view 16 
that a Jury gives a single opinion. As- 
Bessors must give their opinions sepařately. 
Oonsequently the verdict of a Jury given 
as such is not and cannot be the same as 
the separate opinions of the members of 
the Jury. I have no doubt that on this 
point I should follow the decision of a Full 
Bench of five Judges in the Bombay High 
Court in the case of Emperor V. 
Parbhu Shankar (3), I cannot do better 
than quote the observations of J enkine, 
O. J, at page 688* of the Report: 

“) propose to confine myself to the words of the 
Code, though in doing se, Iwill bear in mind what 
has been held in the several cases mentioned and dis- 
cussed in thereferring judgment. Section 404, Criminal 
Procedure Code provides that ‘no appeal shall lie 
from any judgment or order of a criminal Court 
except as provided for by this Code or by any other 
law for the time being in force,’ and under s. 418, 
‘an appeal may lie on a matter of fact as well asa 
matter of law except where the trial was by Jury, in 
which case the appeal will lie on a matterof law 
only.’ At the same time it is provided by s. 536 that 
if an offence triable with theaid of assessors is tried 
by a Jury, the trial shall not on that ground only 
be invalid.’ These sections are clear and need no 
paraphrase. The first question they suggest is 
whetherin this particular case the trial was by Jury. 
The record leaves no doubt in my mind on this point 
for the events of the trial absolutely negative the 
view that the accused was tried by the Court of Ses- 
sion with the aid of the jurors as assessors. The 
offence therefore though triable with the aid of 
assessors was in fact tried by a jury. This irregu- 
larity did not invalidate the trial; but did it attract 
the consequences of s. 418? This turnson the pre. 
cise force in that section of the words ‘where the trial 
was by Juryy Do they mean ‘where the trial should 
have been by Jury’ or where the trial in fact was by 
Jury?’ In my opinion the words are themselves the 
clearest answer to this question they relate to what 
actually occurred not to what should have occurred, 
An adoption of the rival view would lead to the 
result that a reversalof the conditions would leave 
an accused who was wrongly tried with the aid of 
assessors, Without any right of appeal, though the 
scheme of the Oode,shows that in the view of the 
Legislature it is less advantageous to an accused to 
be tried with the aid of assessors than by a Jury. I 
would under the circumstances answer the reference 


by saying that in the present case no appeal lies on 
a matter of fact.” 


(1) 26 M. 243; 2 Weir 463. 
(2) 3 O. 765. 
(3) 25 B. 680; 3 Bom. L. R. 279 (F. B.) 


*Page of 25 B.Ed] f 
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Thus the opinion given by the Jury ih 
this case is a verdi@t Which dan only be 
éhallenged on questions of law. I hav¥é 
been feferfed to no ðase where a trial has 
been from beginning to end conducted as 
a Jury trial where there was no offence 
charged which could in law have beeñ 
tried by a Jury, This is however the Gadd 
here, añd one of the grotinds df appeal ia 
that therë has been 4 tniédiréction of thé 
Jiiry. İn my opinion this objection mudt 
prevail. From beginning to end the charge 
is a misdirection as it required the Jury 
to give an opinion on a riot which a Jury 
cannot be required to give under the law 
as enacted in this province It is not the 
case that the Judge made any attempt to 
confine the attention of the Jury to the 
causing of grievous burt. He states in his 
summing up that the law applicable as 
laid down in ss. 141,142, 146 and 147, 148, 
149, 323,325 and 320, Indian Penal Code, and 
he read and explained all those sections 
to the Jurors. The Jury therefore were 
bound to consider this case as a case of 
rioting, and not as a case of individual 
assaults; and this is further emphasized 
by another error made by the Judge in 
the summing up when he failed entirely to 
point out to the Jury that they were 
required to give an opinion as to the guilt 
of each of the persons charged. He hae 
throughout regarded the accused as a body 
of men and not as individuals, And there 
is still a third error in his charge when 
he states thatif the Jury found the accused 
not guilty of the graver offence under ss. 325 
ani 148 it will be open to them to find them 
guilty of the minoroffences under s3. 323 
and 147, But this s. 147 is absolutely 
excluded from trial by a Jury. The Jury 
then returned a verdict of guilty in the 
majority of 3 to 2, and this would nor- 
mally mean that three of the Jurors had 
found all the accused guilty and two of 
them found them as innocent. It was 
however explained by one ofthe Jurors 
that this was not their verdict. Consequently 
the verdict contains a rider to the effect 
that one of the two diesenting gentlemen 
held that three of the sccused were not 
guilty, and the others were guilty. In 
my opinion therefore the trial by a Jury is 
vitiated by misdirection.In the circumstances 
of this case there can be no question 
of a retrial as the case was not triable 
by a Jury at all, and the Jury gave their 
opinion as assessors on the charge under 
s. 148 which, in my opinion, was the 
same charge as that which they had tried 
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asa Jury under another name, An appeal 
against this trial with the aid of assessors 
can bə heard on questions of fact, and 
I have accordingly heard the arguments 
on behalf of all the seven appellants, 
(His Lordship after" discussing the case 
on merits proceeded); I accordingly 
allow the appeals of Baiju and Gharib, 
set aside their convictions and sentences 
and declare them to beacquitted. In the 
case of Dakhani, Bhopta, Ohunni, Parshadi 
and Anandi I set aside their conviction and 
sentence under es. 323,149, but uphold 
their conviction and sentence under 5. 147, 
Indian Penal Code. These five men will 
accordingly surrender to their bail and 
serve out the remainder of their sen- 
tence. 

N./4. Appeals allowed, 


— eee 


COCHIN CHIEF COURT, 
Appeal Suit No. 118 of 1107, 
16th Kumbhom 1108 corresponding to the 
February 27, 1933. 
N. R, Sawaspanama AYYAR AND V, D. 


Ousepa, JJ. 
K. 8, SUBBAYYAVAYYAN—Paritionza— 
APPELLANT 


versus 
ANJIKAIMAL DISTRIOT COURT 
OFFIOIAL REOEIVER, Me NARAYANA 
SARMA AND ANGTAER— ORRDITORS— 
PETITIONESS— RASPONDENTS 

Insolvency—Endorsee for  collection—Whether a 
creditor within the meaning of Cochin Insolvency 
Regulation (VII of 1098, M. E.)—Decree as endorsee— 
Effect of. 

An endorses for collection is not a creditor within 
the meaning of the Cochin Insolvency Regulation 
and he is, therefore, not competent to prove in ingol- 
vency. Suchan endorsee’s position is not in any way 
improved by the circumstance that he has also ob- 
tained a decree asendorsee, all that is involved in 
obtaining such a decree being only that the form of 
the debt undergoes] a change. Ketokey Churan vy. 
Sarat Kumari Dabee (1), Subramanian Chetty v. 
Alagappa Chetty (2) and Ponnayya v. Palaniyappan 
Chetty (3), relied on. 

Appeal against the order of the District 
Judge of Anjikaimal, in claim No. 63 
(I. P. No. 68 02) dated the 26th February, 
1932-14 7-1107. 

Mr, A. Sankara Menon, for the Appel- 
lante. : 

Mr. R. P. Venkitakrishna Iyer, for the 


Respondents, 
Sahasranama Ayyar, J.—This 
out of a claim in certain 


appeal arises 

insolvency proceedings, The appellant's 
claim, which was dismissed by the lower 
Court, was on the basis of a decree obtained 
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by him against the insolvent upon a pro- 
missory note. With regard to that note, 
he was admittedly only an endorses for 
collection. Upon the analogy of the case 
in Ketokey Churan v. Sarat Kumari 
Dabee 37 Ind. Oss, 71 (1), which 
held that the term ‘creditor’ in 
the Presidency Towns Insolvency Act does 
not include ‘a benamidar of the creditor’, 
and ‘that a benamidar for the real creditor 
is not competent to rank as a creditor in 
insolvency proceedings’, the learned J udge 
of the court below rejected the appellant's 
claim, 

We think that that decision is right, and 
that itshould be upheld. As pointed out 
in Subramanian Chetty v. Alagappa Chetly 
(2) anendorsement for collection does not, 
as between the endorser and endorsee, pass 
the property in the bill to the indorsee, 
though it putshim in a position to make 
title for a subsequent holder in due course. 
That was a case where a bill, which 
was endorsed for collection, was re- 
turned by the endorsee, to the endorser, 
without an endorsement back. It 
was held that such endorsee thereby 
ceased to bea holder within the meaning 
of e. 8 of the Negotiable Instruments Act, 
and that the endorser was competent to 
maintain a suit on the bill, To the same 
effect {was the decision in Ponnayya v. 
Palaniyappan Chetty (3) where the 
legal position of an endorsee for collection 
was described in practically identical 
terme. The ratio of the decision in the 


eaid Ketokey Churan v. Sarat Ku. 
mart Dabee 37 Ind. Oas 71 (1), 
quite fully applies also to the 


case of an endorses for collection. The 
contenticn was urged in thet case viz., that 
‘inasmuch as the claimant there, if 
ehe was in the position of a benamidar, 
could sue for the money, she is entitled to 
claim as a creditor in insolvency’, Sandereon 
O. J., met it thus :— 

“Speaking for myself, I do not think that is so: she 
is not in the position of a trustee or executor, to which 
reference was made by learned Counsel, and inthe 
absence of evidence as to her real position it must be 
assumed that the lady was simply a conduit pipe for 
the money being advanced......and her name was 
taken merely asablind for the real transaction that 
had taken place, and I do not think that this lastcon- 
tention is a good one”, 

Mookerjee, J., said :— 

“The ordinary meaning of the term “creditor’is that 
he is a person to whom a debt is payable. No doubt, 
itis open to the benamidar to maintain asuit on a 
mouey bond in his own name, although the money 


0 37 Ind. Cas. 71; 20 O. W. N. 995, 


2)30 M. 441; 17 M. L. J. 414. 
(3) 5 Ind, Cas, 435; 7 M. L.T, 271, 
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may have been advanced really by some one else and 
by the application of the doctrine of estoppel, the 
act ofthe benamidar, when a suit is so instituted, 
may conclude the real creditor; but this does not 
justify thecontention that the term “creditor”, as 
usedjin the Presidency Towns Insolvency Act, includes 
the benamidar of a creditor. A benamidar is merely 
aname-lender, a mask forthe real owner, and is, 
undoubtedly, not in the position of a trustee; the 
view cannot consequently be maintained that, although 
the money is established to be not really payable to 
the person who pretends to be a creditor of the 
insolvent, yet such person should be allowed to rank 
as a creditor in insolvency proceedings, merely 
because the transaction took place inhis name”. 


The reasoning embodied in the above 
extracts quite effectively meets the identical 
argument pressed on behalf of the appel- 
lant here, and based upon the competency 
of the endoraee for collection to sue on the 
instrument. It will be seen that the ratio 
of the decision, in substance, is that the 
creditor contemplated by the Iasolvency 
Act is the person to whom the debtis really 
due. An endorsee for collection is certainly 
not the person to whom the debt evidenced 
by the instrument is really due. The lower 
Court's view, therefore, that the endorsee 
for collection is not a creditor within the 
meaning of the Cochin Insolvency Regu- 
lation, 7 of 1098 and that he ie 
not consequently competent to prove in 
insolvency, is right. Such endorsee’s 
position is not in any way improved by 
the circumstance that he has also obtained 
a decres as endoreee. All that is involved 
in obtaining such a decree ‘is only that the 
form of the debt undergoes a change. 

Theappesl accordingly faila, and is dis- 
missed with costs. 

Ouseph, J.—I agree. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Orimiual Appeal No. 389 of 1932, 
September 16, 1932. 

POLLAN, J. 

QABUL AND GTHERS— APPELLANIS, 
versus 
EMPEROR— Opposite Patty. 

Criminal Procedure Code (Act V of 1898), ss 236, 
237—Penal Code (Act XLV of 1860), ss. 194, 201, 8302— 
Charge for murder—Acquittal of murder but convic- 
tion under s. 194—Legality of. 

The accused were charged of murder under s 302, 
Penal Code, and of noother offence. They were 
acquitted of the chargeof murder by the Sessions 
Judge, but convicted under s.194, Penal Code : 

Held, that this wasa case in which such acon- 
viction should not have been passed as the accused 
person had not been asked to plead to the charge 
of fabricating false evidence. Begu v. Emperor (1), 
explained, ` 
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An offence under s, 194, Penal Code, brings into 
the field an entirely different set of circumstances’ 
and involves the fabrication of a false charge 
against a third party, whichis inno way involved 
in a case of murder orin acase of causing ‘the evi- 
dence of murder to disappear. 


Oriminal Appeal againstanorder of the 
Sessions Judge, Muzaffarnagar, dated the 
25th April 1932, 

Mr. K. O. Carleton, for the Appellants. 

The Government Pleader, for the Crown 

Judgment.— Six persons were charg- 
ed inthe Oourt of the Sessions Judge of 
Muzaffarnagar with the murder of one 
Ganga. No other charge was preferred 
against thew, except the charge under s. 
302, Indian Penal Oode. Two of these persons 
were acquitted, but four of them although 
acquitted of the charge of murder, were 
convicted of offences under se. 184 and 
201, Indian Penal Code, and sentenced to 7 


years’ rigorous imprisonment on each 
charge. The facts of this case are some- 
what unusual, A report was made by. 


one of the present appellants, Jai Singh, 
at the Police station of Shamli at 7 a.m. 
on 25th August 1¥31 that his father Ganga 
was missing and that he was probably 
confined in the house of cns Pirthi. There 
is nothing in the report to suggest that 
Ganga was murdered but it is said that 
on the way to the village Jai Singh in- 
formed the Police of his euspicion that 
Ganga had actually been murdered. 
Pirthi’s house was searched and the body 
of Ganga was found in aa inner room, 
It was subsequently ascertained that 
Ganga had been hanged, and ihe Police 
Officer who investigated the case discovered 
marks on the roof of the adjoining house 
suggesting to his mind that the body had 
been carried over that roof from outside 
and deposifel in the place where it was 
found. Prithi, it may be observed, was 
discovered smoking at the door of his 
house, and thera can be little doubt 
that he was entirely unaware of the fact 
that the body was in his house. In 
spite of thie, Pirthi and three others 
were arrested; but very soon suspicion 
was turnedon JaiSingh and his relaticns. 
The Polica enquiry was conclusive, but 
ultimately Pirthi brought a complaint 
charging these eix men with »murder, 
and it is on this complaint thatthe case 
was committed to the Sessions and decid- 
edin the manner described above. 
Evidence was called to show that Ganga 
was on bad terms with Jai Singh and 
Qabul Singh, his two sons, but it is by no 
means clear that there was apy acute 
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énmity bétweeh them at the time. Ganga 
Went to Mudgaffarnagat and ptesented a 
petition on 24th August and the Judge 
has not believed any of the evidence 
which has been called to show that he 
waa seen alive after that The medical 
officer, whoconducted the post-morteii ex- 
finination at 9-45 A, m. on 26th August 
Waa under the impression that the man 
ad been dead for more than two daya; 
but probably the medical cfiicer failed të 
note the rapid progress of decomposition 
in the month of August, for certainly 
the man’s death can:ot have been caused 
till late in the afternoon on 24th August, 
It is, however, probable that it took place 
on that day, as the medical opinion is not 
likely to be so far out as to find that the 
corpse has been dead for more than 48 
hours when actually it has been dead for 
less than 36 hours. TheJdudge has disbeli- 
eved all the evidence which goes to 
suggest that Jai Singh, his brother, (bul 
Singh, his cousin, Sant Lal, and Qadam 
Singh, who is not related to the family, 
were seen with Ganga on the evening of 
the ?4th August, aod he has not found it 
proved that Ganga was hanged in the house 
of Hoshia:s, who is the father of the ac- 
cused Sant Lal, Indead there is no evi- 
dence as to where the men was hanged or 
who tauged him, 

The facts that are provéd dre simply 
‘these. Ganga was henged, his bocy was 
found in PirthiSingh's house and apparent- 
ly it had been ¢arried in from 6utside., Jai 
Singh made a report at the Prlice sta- 
tion suggesting that Ganga would be 
found in confinement in the houee of 
Pirthi Singh. It appears to me that there 
was no evidenceon which Qabul Singh or 
Qadam Singh could have been convicted. 
As to Sant Lal, he has been convicted 
because the body is said to have been 
dragged over his roof. His brother Man- 
phul was also charged, but was acquitted 
because he did not live in the house. Bat 
there is no evidence that Sant Lal was 
present in his house when the body was 
taken over the roof, and even if he was, 
that is no reascn for supposing that he 
was an accomplice. As to Qedam Singh 
all that can be said isthat he went with 
Jai Singh when the latter made the report 
at the Police station. It is not an offence 
to accompany another person to the Police 
station, even when the latter makes a 
false report, and in my opinion Qadam 
Singh also cannot be convicted. ‘here 
remains only the case of Jai Singh, There 
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is certainly in his case the prestmptio® 
that he must have known both that his 
father was dead and that hia body would be 
found in the house of Pirthi Singh, and 
as a Gorollary it may be presumed also 
that he knew that Birthi Bingh was not 
responsible for his father’s death. But 
the question whether Jai Singh should on 
these presumptions only be convicted ofan 
offence under ss, 194 or 201, Penal Oode, 
is fär from clear. In the first place, it 
is not known for certain that Ganga was 
murdered. All that is known is that he 
was hanged, and he may have hanged 
himself or he may have been hanged by 
accident. It is also not certain that Jai 
Singh knew how the man came by his 
death cr how he wasremoved and placed 
in the house of Pirthi Singh All that 
can be said is that he came to know in 
some way that Ganga would be found in 
the house of Pirthi Singh and reported 
that fact. 1 cannot ses how in any case 
he covld ke guilty of an offence under 
s. 20', Indian Penal Oode, because the story 
believed by the Judge is not that he 
eauced evidence of the crime to disapp3ar 
but that he tried to fasten the crime on 
to some other person. 

I confess that I ako fiad some dif- 
ficulty in supportiog a conviction of an 
an offencs under s. 1:4, Indian Penal Oode, 
with which this man was never charged 
and to which no re’erence is made either 
in the charge-shest or io his exsmiaa- 
tion. I have been referred in this con- 
nection to the case of Begu v. Emperor (1), 
in which their Lordships of the Privy 
Oouncil dealt with the meaning of ss, 236 
and 237, Oriminal Procedure Oode. Their 
Lordships sum up the meaning of these 
sections read together in the following 
worda :— 

“A man may be convicted of an offence, although 
there has been no charge in respect of it if the evi- 
dence is such as to establish a charge that might 
have been made.” 

In that case persons acquitted of an 
offence under s 302, Indian Penal Oode, 
were convicted of an offence under s. 201, 
Indian Penal Oode. It may be that an 
offence under s. 194 stands on the same 
footing as an offence under s. 201, Indian 
Penal Code. But an offence unders 194, 
Indian Penal Code, brings into the field 
an entirely differeat set cf circumstances 

(1) 88 Ind. Cas, 3; A. I. R. 1925 P. O, 130; 26 Or. 
L. J. 1059; 52 I. A. 191; 6 Lah. 226; 2 O. W. N. 447 
48 M. L. J. 643; 41 Or. L. J. 437:27 Bom. L. R. 
707; 3 Pat. L. R. 95 Or. 23 A. L.J. 636; (1925) M. 
(b oy 418; 7 Lah, L, J, 324; 30 O. - N. 581 
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and involves the fabrication of a false 
charge againet a third party, which ie in 
no way involved in a case of murder or 
in a case of causing the evidence of 
murder to disappear. I am not prepared to 
say that the conviction of Jai Singh. under 
s. 194 is, in view of the words of ss 236 
and 237, illegal, but I certainly consider 
that this is a case in which such a con- 
viction should not have been passed 
where the eccused person has not in any 
way been asked to plead to the charge of 
fabricating false evidence. In these cir- 
cumstances I am of opinion that all these 
persons should be acquitted. I accordingly 
allow these appeals, set sside the convic- 
tion and sentence and declare all the 
appellants to be acquitted. Qabul Singh 
and Sant Lal, who aie on bail, need not 
surrender to their bail. 


N./A, Appeals allowed. 


LAHORE HIGH COURT. 
Miscellaneous Second Uivil Appeal No. 
923 of 1931. 

January 31, 1933. 

TEK CHand AND Monrog, J. 
SUNDAR DAS—Derenpant— APPELLANT 
versus 
BELI RAM AND cTHER3—PLAINTIFF3— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 182, 148— 
Mortgage—Second mortgagee authorised to redeem prior 

mortgage—Suit for redemption— Limitation. 

Article 148, Limitation Act, isnot limited to suits 
by the mortgagor but governs all suits for redemp- 
tion by parties entitled to redeem the mortgage. 


K mortgaged a property,to the ancestors of defend- 
ants Nos. lto 3in1l¢90. In 1893, K created a 
second mortgage onthe same property in favour of 
H authorising him toredeem the prior mortgage of 
189]. The successors-in-interestof H instituted a 
suit in 1930, against defendants Nos.1to 3 forre- 
demption of the mortgage which K had created in 
their ancestor's favour in 1891: 

Held, that Art. 148 and not Art.132 was the ap- 
propriate article governing the case and that the suit 
was within time. Lakshmanan Chettiar v. Sella 
MuthuyNaicker (3), Nidhiram Bandopadhya v. Sarbes- 
sar Biswas (4) and Bitragunta Appayya v. Addankt 
Venkataramanayya (5), not followed, Sayamali v. 
Anisuddin (6), referred to, Budha y. Mal Raj (1), 
Basant v. Inwar Singh (2), Ramjhari Koer v. Kashi 
Nath (7) and Priya Lal vy. Bhara Chompa Ram (8), 
relied on. 

Miscellaneous Second Appeal from an 
order of the District Judge, Sheikhupura, 
at Lyallpur, dated the 6th February, 1931, 
reversing that of the Subordinate Judge, 
Third Olass, Sheikhupura, dated the 7th 
November, 1930, 
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The following order of Reference to a 
Division Bench was made by 

Tek Chand, 3—(March 10, 1932 )— 
There is a serious conflict of judicial 
opinion on the question of law arising 
in this case. So far as I am aware, there 
is no published decision of this court 
bearing on the point. There are, however, 
two unpublished Single Bench decisions 
in Budha v. Mul Raj, 48 Ind. Cas, 916 (1) 
and Basant v. Inwar Singh (2) which sup- 
port the view taken by the lower Court. 
The contrary view hae, however, been teken 
by tbe Madras High Oourt in Lakshmanan 
Chettiar v. Sella Muthu Naicker (3) and 
the Calcutta High Court in Naidhiram 
Bandopadhya v. Sarbessar&Biswas (4). The 
question is of considerable importance and 
is frequently arising and it should in my 
opinion, be authoritatively settled by a 
Division Bench. I accordingly refer the 
case to a Division Bench. A very early 
date will be fixed. lt is not necessary to 
print the paper book. Typed copies of the 
judgments and grounds of appeal may be 
prepared. 

Messre. Amin Chand Mehta and M. C. 
Sud, for the Appellant. 

Mr, Tirath Ram, for the Respondents. 

Tek Chand, J.—(January 81, 1983). 
—In 1891, one Khezan Singh mortgaged 
the land in suit to the ancestors of 
defendants Nos. 1 to 3, In 1843 Khezan 
Singh created a second mortgage on the 
game property in favour of Harya Mal 
authorising him to redeem the prior mort- 
gage of 1891. The plaintiffs are the suc- 
ceesors in interest of Harya Mel, and on 
the Sihof May, 1930, they brought the 
present suit against cefendants Ncs. 1 
to 3 for redemption of the mortgage 
which Khazan Singh had created in their 
favour in 1891. The defendants pleaded 
inter alia that the suit was barred by time 
under Art. 132 of the Indian Limitation 


Act. The trial Judge upheld this plea 
and applying Art. 132 dismissed the 
suit. 


On appeal by the plaintiffs the learned 
Distric; Judge bas held that Art. 146, 
and not Art. 132, was applicable and that 
the suit was within time. He has accord- 
ingly accepted the appeal and has remand- 
ed the case under O. XLI, r. 23, for 
decision of the other points in issue. 


(1) 48 Ind. Cas. 916; 8 P W R 1919. 

2) 2 Lah. L J 419. 

3) 84 Ind. Oas. 301; A IR 1925- Mad. 76; (1924). M 
W N 508; 47 M L J 602. 

(4)5 Ind, Cas, 877; 14 O W N 439, : 


808 

The defendants have preferred a mis- 
cellaneous appeal .under O, XLI, r. 1 
(w), and the sole point for determination 
is whether on the facts atated above Art. 
132 or Art, 148 is applicable. 

Before discussing the authorities cited 
by the learned Counsel for the parties it 
will be convenient to refer tothe material 
portions of the two Articles, Article 132 
reads as follows: 


132.To enforce payment (Twelve years) When tho 
of money charged upon money sued 
immovable property for becomes 


ue, 
Article 148 is in the following terms, — 


48. Against amortgagee (Sixty years) When the 
to redeem or to recorer Tight to re- 
Possession of immovable deem or to 
property mortgaged, Tecover pos} 

Session ac- 


crues, 

It will be seen that the nature and scope 
of the two Articles ig entirely different. 
Article 132 prescribes the period of limits- 
tion for suits to enforce payment of money 
charged on immovable property and the 
terminus a qua is the date when the money 
sued for became due, Article 148, on 
the other hand, fixes the time during 
which a suit against a mortgagee to redeem 
or recover possession of immovable prop- 
erty mortgaged may be instituted. Now 
the present is not a suit to enforce pay- 
ment of money charged upon immovable 
property, but is one against a mortgagee 
to redeem the mortgaged property. Accord- 
ing to the plain meaning of the wording 
of the statute, therefore, the suit is not 
one to which Art, 132 would be applica- 
ble. It ie, however; -contended that Art. 
148 is inapplicable as the plaintiffs are 
net the original mortgagors but are puisne 
mortgagees, This contention is clearly 
devoid of force, as the Article is not 
limited to suits by the mortgagor but 
governs all suits for redemption by par- 
ties entitled to redeem the mortgage, 
As stated already 
Whose rights have now passed to the 
Plaintiffs, was specifically authoriged by 
the mortgagor to redeem the prior mort- 
gage from the defendants, He had, there- 
fore, a clear right to redeem. It. is not 
contended that this right has become ex- 
tinct by any act of the Plaintiffs or by 
any agreement between the original mort- 
gagor and the defendants. It is clear 
therefore, that Art. 148 and not Art. 132, 
ia the appropriate Article Soverning the 
case, 

In support of his contention that Art. 
132 is appliicable, the learned Qounsel 


BONDAR DAs v, bit RAM, 


the puisne mortgagee, - 


143 7.6, 
for the appellants haa relied on two Single 
Bench decisions of the Madras High Court 
reported as Lakshmanan Chettiar v, Sella 
Muthu Naicker (3) and Bitragunta Appayya 
v. Addanki Venkataramanayya (5) re- 
spectively. These decisions are certainly 
in his favour, but in none of them was 
the question discussed at any length. 
They merely followed a decision of the 
Calcutta High Oourt in Nidhiram Bando. 
padhya v. Sarbessar Biswas (4), This case has: 
since been considered at great length by a 
Full Bench of five Judges, of the same 
court in Sayamali v. Anisuddin (6) who 
have held that the decision in that case 
proceeded on its peculiar facts, but that if 
it be supposed that it was decidéd in that 
case that a suit by a puiene mortgagee to 
redeem a prior mortgage is governed by 
Art. 132, then it waa wrongly decided. The 
learned Judges definitely rnled that asuit 
of this kind was governed by Art. 148, 
The Patna and the Allahabad High Courts 
have also taken the same view in Ramjhari 
Koerv. Kashi Nath Sahai (7) and Priya Lal 
Bhora v. Champa Ram (8). In our own 
court Art. 148 has been consistently applied 
to such suits: see Budha v. Mool Raj 48 Ind. 
Oas. 916 (1)and Basant v. Inwar Singh (2). It 
would appear from 57M. L.J. Notes of 
Recent Oaces (page 59) that the Madras High 
Court also, has since changed its opinion. It 
is stated in these Notes thatin S, A. No. 304 
of 1926 decided on the 10th December, 
1929, a Division Bench of that court dissent. 
ed from the two earlier Single Bench deci- 
sions referred to above,. and held..that a 
suit by the assignee of the second mort- 
gage to redeem the first mortgage was 
governed by Art. 148 and not Art. 132. 
Thold that both on the plain wording of 
the statute as well as on authority the suit 
kas been rightly held to be within time by 
the learned District J udge. I would accord- 
ing dismiss this appeal with costs, 
Monroe, J.—I agree. 
N. Appeal dismissed, 


a 82 Ind, Cas, 864; A I R1925 Mad, 150; 20L W 


(6) 119 Ind. Cas. 135; 57 O 704; 33 0 W N 1067; 50 
OL J152; AIR 1929 Cal. 609; Ind. Rul, (1929) Gal. 
743 (FB). 

(7) 9t Ind, Cas, 284; 5 Pat. 513; A I R 1996 Pat, 
337; (1926) Pat. 3:0; 7 PIL T 788, 

9 79 Ind, Oas, 493; 45 A 268; AI R 1923 All 
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PRIVY COUNCIL. 
Appeal from the Nagpur J udicial Commis- 
eioner’s Court. 
February 28, 1933. 

Lorp ATKIN, LORD THANKERTON, LORD 
Mi:0sILLAN, Siz Jens WALLIS AND BIB 
GgoLan LOWNDES. 

Mahant GARUDDAS—APPELLANT 
versus 
Mahant LALDAS AND ANOTHER 
—RESPONDENTS. 

Hindu Law—Mitakshara—Benarea School—Suc- 
cession—Paternal uncles of propostius—W hole blood 
excludes half blood. 

Under the Benares School of the Mitakshara, in 
the matter of succession, as between paternal uncles 
of the propositus the whole blood willexclude the 
half-blood.. Jatindra Nath Ray v. Nagendra Nath 
Roy (8), followed, Ganga Sahai v. Kesri (1), explain- 
ed, Suba Singh v. Sarafaraz Kanwar (5), Sham 
Singh v. Kishun Sakhi (6) and Nachiappa Gaundan 
v. Rangasami Goundan (7), approved, Vithalrao v. 
Ramrao (3)and Shankar Baji Joshi v. Kashinath 
Ganesh (4), referred to, Laldas v. Gurudas (2), re- 
versed, 

Appeal from the judgment of Hallifaz and 
Mohiuddin, A. J. Os, dated the l4th July 
1928, repor’ ed ig 113 I, O. 898.) 

Mr. J. M. Parikh, for the Appellant. 

Messrs. L. DeGruyther, K. C., and W, 
Wallach, for tha Respondents. 

Sir George Lowxdes.—The only 
question for determination in this appeal is 
- as to rival claims to succession under the 
Hindu Law between uncles of the whole and 
of the half blood. 

_ The parties are Giihastha Gosains, known 
as Mahants, and are governed by the Benares 
School of the Mitakshara. Their relation- 

‘ship will sufficiently appear by the follow- 
ing abbreviated pedigree in which names of 
of females are printed in italics: 


Dularkuar = LAKHMIDAS= Phulkuar. 


| 
Baj- Ram- Garuddas, 
rangdas, krishnadas=Rajkuar 








Laldas. 


Bhagwatdas. 


The property in question consists of 28 
villages of the Haka of Lormi in the Bilaspur 
District ot the Central Provinces, which 
came to Ramkrishnadas ona family parti- 
tion, On hisdeath they passed to his con 
Bhagwandas, who died without issue on the 
30th November 1912. The villages then 
went to his mother, Rejkuar, as his heir, 
and on her death in 1914 to his paternal 
grandmother Phulkusr. She died cn the 
23rd October, 1922, when the disputed 
succession opened, the rival claimants being 
Garuddas, the father's brother of the whole 
blood, and Laldas and Bajrangdas, his half 
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brothers. Garuddas obtained possession of 
the villages and Laldas sued himin the 
District Court of Bilaspur claiming a ore- 
third share, Bajrangdes did not join in 
the euit but was brought in as second 
defendant, 

The District Judge, following a decision 
of a Single Judge of the superior court in 
his Province, held Garuddas alone to be 
entitled to succeed, on the ground ihat as 
between sapindasin the same degree of 
descent from the common aucestor, those of 


‘thehalf blood were excluded by those of 


the whole blocd. The decieion in question 
was based upon the judgment of this Board 
in Ganga Sahaiv. Kesri (1) to which more 
particular reference will be made hereafter, 
The suit was accordingly dismissed by the 
dccree of the District Judge dated the 30th 
September, 126. 

Lsldas appealed to the Court of the 
Judicial Oommiesioner. His appeal was 
heard by Hallifax and Mohiuddin, A. J. Os, 
who, differing from the District Judge, held 
that as between uncles no preferential right 
attached to the whole blood, and that the 
parties were therefore entitled to share 


equally. They accordingly set aside the ¥ 


decree of the lower Court and passeda 
decree in favour of Laldas for a one-third 
share ofthe property with costs. No cor- 
responding relief was given to Bajrangdas 
on the ground, apparently, that he had paid 
no court-fee. The decree of tke Appellate 
Court was dated the 14th July, 1928: Laldas 
v. Gurudas (2). 

From this decree Garuddas has appealed 
to His Majesty in Council. Heis opposed 
by Laldas, the original plaintiff. Bajrangdas 
has not appeared. 

The material text of the Mitakehara, Ohap. 
II, s. 1V, paras. 5 and 6 is in the following 
terms:— 

“Among brotherssuch as are of the whole blood 
take the inheritance in tke first instance under the 
text ‘to the nearest sapinda the inheritance next 
belongs,’ since those of the half blood are remote 
through the difference of mothers. If there be no 
uterine brothers those by different mothers inherit the 


The question is whether this text 
enunciates only an exception to the general 
rule, confined to the case of brothers of the 
propositus, or whether it states a principle 
applicable toallsapindas in the same degree 
of consanguinity. The former view has 


(1) 30 Ind. Cas, 265; 42 TA 177; 19 O WWN1%; 
18 M L'T 203; 29MLJ329;2 LW 837; 13A L 
J 999; 17 Bom. L R 998; 37 A545; 220 L J508; 
(1915) M W N 713 (P O). 

(2) 113 Ind. Cas. 893; 11 N L J 169; 24 NL R172; 
ATR 1929 Nag. 2. 
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been adopted by the Bombay High Court: 
Vithalrao v. Ramrao (3) followed in 1926 by 
Shankar Baji Joshi v. Kashinath Ganesh (4); 
the latter, by the High Courts of Allahabad, 
Calcutta and Madras: Suba Singhv. Sarfaraz 
Kunwar (5), Sham Singh v, Kishun Sahai 
(6), Nachiappa Gounden v. Rangasami 
Gounden (7). 


The learned Judicial Commissioners in 
the present case followed the earlier Bombay 
authority without considering the other 
cases above cited, though they were all 
elaborate and exhaustive judgments, and in 
the Allahabad and Madras cases were deci- 
sions of the Full Bench. 


The rival authorities were before this 
Board in Ganga Sahai v, Kesri (1) to which 
reference has already been made. The 
decision in that case was thata paternal 
uncle of the half blood inheritedin prefe- 
rence to the son of a paternal uncle of the 
whole blood, but Mr. Ameer Ali in deliver- 
ing the judgment of the Board commented 
on Suba Singh's case (5) (supra), and with 
reference to the passage from the Mitak- 
shara above quoted he says that there seems 
to be “in principle” no reason to differentiate 
between the brother of the propositus and 
He contiuues:—. 


“Having regard tothe generalscheme of the Mitak- 
shara, their Lordships think that the preference of the 
whole blood to the half blood is confined to members 
of thesame class, or to use the language of the High 
Courtin Suba Singh v. Sarfaraz Kunwar (5) to 
“sapindas ofthe same degree of descent from the 
common ancestor.’ ” 


Dealing with Ganga Sahai's case (1) the 
learned Judicial Commissioners thought is 
impossible to find in the judgment of Mr. 
Ameer Ali any approval “even by the 
moat distant implication” of what maybe 
called here for convenience the Allahabad 
doctrine. Their Lordships would them- 
selves have come to the opposite conclusion. 
Had this not been intended the judgment 
could hardly have characterised the prefc- 


rence of the whole blood to the half blood as . 


confined to members of the same class of 
sapindas; it would almost obviously have 


2 24 B 317; 2 Bom. L R 139 


; Q 100 Ind. Oas. 430; 51 B 194; 29 Bom, LÈ 1: A 


1927 Bom. 97. 
5)13 A 215; A W N 1897, 53. 
6)6 O LJ 190. . - 
7) 26 Ind. Qas. 757; 28 M L J 1; 17 M LT 87; 2 
L W 69; (191)5M WN 53 (F B) - i i 
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been referred to as confined to the case of 
brothers. 


The matter howsvar is put beyond doubt 
by amore recent decision of this Board 


which was not available to the learned - .: 


Jadicial Commissioners, Jatindra Nath Roy 
v. Nagendra Nath Roy (8). That was a case 
between bandhus. Ganga Sahai’s case (1): 
was referred to and the passage quoted 
above from Mr. Ameer Ali's jadgment was 
cited, clearly as laying down -a rule of 
general application among sapindas, and 
the principle involved was held applicable 
even inthe case of bandhus. From this it 
follows that as between paternal uncles of 
the propositus the whole blood will exclude 
the half blood. . . 


For the reasons given, their Lordships are 
of opinion that the appellant is solely 


‘entitled asthe heir of Bhagwatdas to the 


villages ia dispute. They will therefore 
humbly advise His Majesty thatthe decree 
of the Appellate Oourt should be set aside, 
and that of the District Judge, dated the 
30th September, 1926, restored. Tae first 
respondent must pay the appellant's costs 
in the Jajicial Commissioner's Couri and 
before this Board. 


N. Decree set aside, 


Solicitors for the Appellant:—Messrs, T. L. 
Wileon & Co. Sa 


Solicitors for the Res;ondents:—Mesara. 


Hy. S.L Polak & Co, 


(8) 135 Ind. Oas, 637; 58 I A 372;8 OW N 1011: A 
I R 1931 P O28; 350 WN 1153; (1931) MW N 
978; 34 L W 465; 61M L J 442; 33 Bom. L R411; 
mn A L J 1009; Ind, Rul. (1932) P:O 29; 590 576 
(PO. 3 
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_ PATNA HIGH COURT. 
Oriminal Appeals Nos, 187 to 195 and 29 
- of 1932, ` 
September 30, 1932. 
ROWLAND AND AGARWaLA, JJ. 
RAGHUNATH PANDE 4ND OTHERS 
— APPELLANTS 


be versus 
_. EMPEROR—Opposite PARTY, 

Evidence Act (I of 1872), ss. 9, 88, 11,—Accomplice— 
Conviction on uneorroborated testimony of accomplice 
—Propriety of—Trial by Jury—Charge—Omission to 
warn Jury as to nature of approver's testimony—If 
constitutes misdirection — Document—Original not 
proved —Admissibility of document. 

Although it is unsafe to convict on the evidence of 
accomplices unless corroborated in material particulars 
still all persons coming technically within the 
category of-accomplices cannot be treated as on 
precisely the same footing. The natureof the offence 
and the circumstances in which the accomplices make 
their statements must always be considered. Emp- 
eror v. Malhar (2), relied on, [p. 811, col. 2.] 

There is no hard and fast rule that a conviction 
cannot be supported which proceeds on the uncorrobor- 
ated testimony of an accomplice, and that a court 
has to decide with reference tothe facts of each case 
whether the presumption of unreliability arising 
from the suspicion which an accomplice’s testimony 
invites, has been rebutted. Indeed, s 114 of the 
Evidence Act itself indicates that it is for the 
court tojconsider whether the maxims given in 
the illustration do or do not apply to the particular 
case before it. Rattan Dhanuk v. Emperor (l), 
referred to. [ibid.] 

In a charge to the Jury it would amount to mis- 
direction either to omit to give the Jury a suitable 
warning or to tell the Jury that an approver's eyi- 
dence against a particular accused has received in- 
dependent corroboration when this isnot in fact the 
case. [p. 812, col. 1.] 

Section 88, Evidence Act, does not bar a document 
being considered along with other evidence though 
the original may not be proved as the document is 
admissible under s. 9, Evidence Act, Emperor v. 
Abdul Gani (5), referred to, [ibid.] 


Messrs. B. N. Mitter, D. N. Das, Alit 
Imam, Y. Yunus, M. Azizullah, S. N. Sahay 
and R. K, L. Nandkeolyar, for the Appel- 
lants. 

Messrs, S. P. Varma and Sudhansu 
Bhusan Ray, for the Orown. 


Judgment. —These appeals which have 
been heard together and the application of 
Rambhawan Singh from jail which is not 
in regular form as an appeal arise out of a 
case of alleged dacoity and possession snd 
use of explosives and of a conspiracy for 
these offences at Obapra and other places in 
the district of Saran between 17th February 
and 23rd August 1931. The charge of 
dacoity referred to a specific occasion on 
the night of 22nd-23rd August 1931 when 
dacoity is said to have been committed at 
` Phulwaria Math in village Ketuks Phulwaris 
F. 8. Parsa. The prosecution case in outline 
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is that some young men who had been con- 
cerned in the Congress and Oivil Disobe- 
dience Movements abandoned non violent 
principles and conspired for the commis-: 
sion of bomb assassinations snd dacoities 
for the purpose of bringing about Swaraj by 
way of revolution. Twomembers of the con- 
spiracy, Ramjenam Singh and Budhu Kahar 
made confessions and have been examined 
as witnesses under tender of pardon. Their 
evidence contains practically the whole of 
the prosecution story regarding the activi- 
ties of the alleged revolutionary organiaZ- 
ation and 93 other witnesses are examined, 
some deposing as to particular incidents 
referred to in the main story while others 
are Police Officers who explain the course of 


the invostigation. 

Ram Bhawan Singh accused and 
Ramjanem Singb, prosecution witness 
hed been convicted in 1930 in connection 
with the Civil Disobedience Movement. 
Ram Bhavan was released from jail in 
December 1930 and Ramjanam on 17th 
February 1931. Ram Bhawan and- Ram- 
janam met and the former asked Ramjanam 
to become a member of the Saran Branch 
of the All India Republican Army, A 
meeting was held about the end of 
February or firat week of March 1931. It 
was followed by the posting of red leaflets 
about 14th March 1931 containing threats 
against Police Officers,wine dealers, traitors 
aod foreign cloth dealers. Ramjanam 
speaks of a second meeting at which it was 
resolved to bomb somePolice Officers and in 
pursuance of this resolve, it is said,a bomb 
was thrown on 2nd April 1931 at the bun- 
galow of the Assistant Manager, Bettiah Raj. 
The bomb, it is ssid, was intended for the 
Assistant Superintendent of Police, The 
next meeting spoken of is of April 1931 at 
which itis said new office bearers were 
elected and proposal was made for raising 
money by commission of dacoity. In pur- 
suance of this resolve a dacoity was planned 
to be committed at Phulwaria Math. A 
party went out there and made an attack 
but alarm being raised the party retired 
without securing any property. The next 
incident spoken of is a proposal made by 
Lakshman Khatik by telegram dated 8th | 
May from Ramjanam and Ram Bhawan to 
come to him in Gaya District for a com- 
mission of dacoity there. The telegram 
was delayed and no action was taken. 
Thereafter it is said a meeting was held on 
the evening of the 24th at which a second 
raid on Phulwaria Math was planned and a 
party went out but their arrangements for 
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meeting at the rendezvous went wrong and 
they returned without making an attack, 
The next incident is a meeting about the 
middle of June at which another raid on 
Phulwaria Math was resolved on. A raid 
was made, one of the people at the Math 
wes wounded, but on alarm being raised 
the party retired. Next we come tothe 
incidents of the 22nd August; thie time 
there was nota general meeting to plan 
the raid but Ram Bhawan Singh and Gaya 
Rai proposed it to others whom they met 
TONG GAN and the raid was thus arrang- 
ed. 

In the dacoity 11 persons are said to 
have taken part, Three bombs were explo- 
ded,one man at the Math was seriously 
injured and subsequently had to have one 
leg amputated. Ram Bhawan accused had 
the misfortune to get his right hand blown 
off by ahomb which he was about to throw 
and Reghunath Pande accused also received 
injury on his leg and arm. This dacoity 
was reported ab Parsa Police Station five 
miles distant at 6-30 A. m., next morning by 
Pardeshi Dusadh, chaukidar. On the way 
back from this daccity one of the party 
thought fit to discard two bombsand left 
them ina bush near Marhoura railway 
station. One of these bombs was disturb- 
ed by a buffalo on the morning of 24th 
Augustand it exploded and caused some 
injury to the buffalo. This was reported to 
the Government Railway Police, The 
investigation of the dacoity and this inci- 
dent. has led tothe present prosecution. 

Of the persons who are alleged to 
have been parties to the conspiracy, 
Gaya Rai and Mahant Ramraman Das 
are absconding and untraced. Of per- 
gons who were arrested on suspicion or 
information, two, that is to say, Ram- 
janam and Budhu have been tendered 
pardons and are examined ag approvers. 
Two more, named Surajmal, motor dri- 
ver,and Ramchandra Singh, son of Lal 
Bahadur Singh, were released for want of 
evidence and are. examined as witnecses, 
They and nine others were released at the 
time of submission of charge-sheet: as the 
Police did not send up a case against them. 
. Ten persons were proceeded against and 

the committing Magistrate found a prima 
facie case made out against each of them 
and framed charges. All the ten accused 
-were charged unaers. 120 (B) read with 
8, 395, Penal Oode, with conspiring toge- 
_ ther and with others for the commission of 

dacoity in pursuance of which agreement 
Gacoities were committed et Phulwaria, 
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All were charged unders, 4 (a), Explosive 
Substances Act, with conspiring together 
and with others to cause dangerous ex- 
plosions in British India by means of 
explosive substances. Seven, that is to 
say, Ram Bhawan Singb, Tej Bahadur 
Singh, Raghunath Pande, Kishundeo 
Pande, Ramchandra Singh son of Sheod- 
beri, Khedan Ahir and Mahanth Ahir 
were charged with committing 
dacoity on the night of 22nd-23rd 
August at Phulwaria, The persons not 
accused under this head are Lakehman 
Khatik, Tribhuan Nath Pathak and 
Muktanand Kalwar. There is a further 
charge against Ram Bhawan and Raghunath 
under s. 4 (b), Explosive Substances Act, 
of unlawfully possessing bombs on 22nd 
snd 23rd August 193i at Phulwaria. Of 
the above charges that against seven accus- 
ed under s. 325 was triable by Jury and 
resulted in a unanimous verict of guilty 
against Rem Bhawan Sipgb, Raghunath 
Pande, Tej Babadur Sirgh ard Kishundeo 
Pande. By a msjority of three to two, the 
Jury found Mshanth Ahir, Khedan Ahir 
acd Ramchandra Singh, son of Sheodhari, 
not guilty. The same gentlemen who 
had satas Jurors served as assessors in 
the trial of the other charges. They were 
unanimously of opinion that Ram Bhawan, 
Raghunath, Kishundec Tribhuan and Tej 
Bahadur were guilty of the charges framed 
against them. As regards Lakshman, 
Muktanand, Ramchandra, son of Sheodhari, 
Khedan and Mahanth, three were of opinion 
that these accused were not guilty and two 
were of opinion that they were guilty, 
The Sessions Judge accepted the un- 
animous verdict of the Jury in respect of 
Ram Bhawan, Raghunath, Tej Bahadur 
and Kishundeo and the opinion of the 
assessors regarding these persons and 
convicted them of all the charges fram- 
ed against them. He accepted the 
majority verdict of the Jury regarding 
Ramchandra Singh, Khedan and Ma- 
hanth and the opinion of the majority of the 
assessorsand acquitted them; he accepted 
the unanimous opinion of the asses- 
gors and convicted Tribhuan and he 
differed from three sssessors and agreed 
with two in respect .of Lakshman 
Khatik and Muktanand Kulwar whom 
he convicted. From these convictions Ra- 
ghunath Pande, Kishundeo Pande and Tej 
Bahadur Singh have each preferred two 
appeals one against the conviction by Jury 
and one against conviction of the Judge 
with the aid ofassessors, Tribhuan, Mukta 
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nand and Lakshman have appealed against 
their convictions by the Judge with the 
aid of assessors. Ram Bhawan has submit- 
ted a petition from Jail which though not 
in regular form we have thought it best in 
the interests of justice to entertain and 
consider. 4 A 
The accused met the charges by a denial 
professing ignorance of any revolutionary 
party or Republican Army or Saran branch 
of such Army. Some of the accused have 
not denied their association with Congress 
movements in 1930 and 1931; but represent 
that this was a non-violent movement, 
The explanations offered by the accused as 
to items of evidence affecting them per- 
sonally will be dealt with when wecome to 
the cases of individual accused. It has 
been suggested that the whole prosecution 
theory of a political conspiracy is a concoc- 
tion; that Ramjanam and Budhu, the ap- 
provers, are ordinary criminals for gain and 
have invented a story of political conspi- 
racy to save themselves and gain favour 
with the Police. It will be convenient 
then first to go through the ganeral story of 
the conspiracy and eximine ths question 
whether the existence of such a conspiracy 
is established and then to deal with the 
questions arising regarding the parts at- 
trbuted to individual appellante. (Their 
Lordships discussed the evidence regarding 
the conspiracy and proceeded.) All the raids, 
we think, were the work of a revolutionary 
gang. The important witnesses as to its 
operations are Ram Janam and Budhu, ap- 
provers; Suraj Mall the taxi-driver and 
Ramchandra Singh are relied on by the 
prosecution as witnesses whose evidence 
` materially corroborates the approvers’ story 
The. defence have contended that Suraj 
Mall and Ramchandra are themselves ac- 
complices and their -evidence cannot be 
treated as material corroboration of the ap- 
provers for the purposes of those provisions 
of the Evidence Act which raise the pre- 
sumption that an accomplice is unworthy of 
credit unless corroborated in material par- 
ticulars, f 
There are decisions in which it has been 
held that the testimony of one accomplice 
cannot safely be relied on as material cor- 
roboration of that-of another accomplice for 
the purpose of these provisions; and that the 
material corroboration required means cor- 
roboration as against individual accused. 
It has however been pointed out in Rattan 
Dhanuk v. Emperor (1) that s, 133, Evi- 


(1) 113 Ind, Cas, 329; A. I. R. 1923 Pat. 630; 8 Pat. 
235; 9 P. L, T, 672; 30 OreL. J. 1387, 
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dence Act, has made it clear that there is 
no hard and fast rule that a conviction can- 
not be supported which proceeds on the 
uncorroborated testimony of an accomplice 
and that a-court has to decide with refer- 
ence to the facts of each case whether the 
presumption of unreliability arising from 
the suspicion which an accomplice’s testi- 
mony invites has been rebutted. Indeed 
s. 114, Evidence Act, itself indicates that it 
is for the court to consider whether the 
maxims given in the illustration do or do 
not apply to the particular case before it. 
In Emperor v. Malhar (2) after referring to 
the leading case of Hlahee Baksh v. Emperor 
(3). the Judges observed: 

“Illustration (b), s. 114, directs attention to the 
general principle that it is unsafe to convict on the 
evidence of accomplices unless corroborated in mate- 
rial particulars. But along with this principle must 
be borne in mind the qualifications, taken apparently 
from Peacock, O. J.’s judgment, contained in the 
further illustrations which the court is directed to 
consider when determining whether the general 
maxim does or does not apply to a particular case. 
They show that all persons coming technically 
within the category of accomplices cannot be treated 
as on precisely the same footing. The nature of the 
offence and the circumstances in which the accom- 
plices make their statements must always be consi- 
dered. No general rule on the subject can be laid 
down. The Legislature has not done so; and the 
courts, whose function it is to interpret the law, 
cannot do so. The decisions, however, show 
the principle on which Judges have acted in particu- 
lar cases,-and it is the duty of their successors to 
consider those principles and determine to what 
extent they are applicable to the circumstances of 
other cases,” 

‘his decision was approved in Deo Nandan 
Pershad v. Emperor (4) with the remarks 
that in considering whether the rule of 
practice (that itis generally unsafe to con- 
vict an accused on the evidence of an ac: 
complice unless corroborated) applies to 
any particular case it must be remembered 
that all persons coming technically within 
the category of accomplices cannot be treat- . 
ed as precisely on the same footing and that 
no general rule on the subject can be laid 
down. In Elahee Baksh's case (3), above 
referred to, an observation was cited of 
Buller, J., that the testimony of an ap- 
prover 

“must be received and left with the Jury under such 
directions and observations from the: court as the 
circumstances of the case may require to say whether 
they think it sufficiently credible to guide their de- 
cision on the case.” ; 

The Ohief Justice’ went on to point out 
thet it might be a misdirection to advise a 
Jury to convict on the uncorroborated evi- 
dence of an accomplice or even to. tell 

(2) 26 B. 193; 3 Bom. L. R, 694. f 

3)5 W. R. Or. 80; B. L. R. Sup. Vol. 459. © f 
4 83 0 649; 30x. L; J. 452; 10 O; W.N., 669, : 
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them that it was for them alone to form 
their opinion on it as if such evidence 
without corroboration might be acted on 
with as much ssfety as that of any other 
witness. That, we think, is still the law 
and it would amount to misdirection either 
to omit to give the Jury a suitable warn- 
ing or to tell the Jury that an approver'’s 
evidence against a particular accused has 
received independent corroboraticn when 
this is not in fact the case. (The evidence 
regarding corroboration was discussed and 
the judgment proceeded), The general 
evidence set forth satisiies us that there 
was a revolutionary conspiracy whose activi- 
ties included the possession and use of ex- 
plosives and the commission of dacocities; 
and that the leaflet-posting, bomb throwing 
and dacoities were doings of this society. 
We turn now to consider the case of in- 
dividuals. (After discussing some evidence 
against Lachman Khatik, their Lordships 
proceeded.) The most weighty objection 
to the telegram Lowever is that the original 
has uot been proved tobe in the hand- 
writing of Lachman, and e, 88, Evidence 
Act, is a bar to ita being presumed that 
Lachican was the sender of the message. 
But s. 68 is not a bar to the telegram be- 
ing considered along with the rest of the 
evidence in the case and it seems to us to 
be admissible under s. 9, Evidence Act, for 
the purpose of explaining the conduct of 
Lachman on his return to Ohapra when he 
asked Ram Janam why he had not complied 
with the telegram that had been sent: see 
Emperor v.Abdul Gani (5). On a considera- 
tion cf the whole evidence therefore we 
are satisfied that the convictions and sen- 
tences passed on Lachman rust be up- 
held (Here their Lordships dealt with 
the evidence against Tej Bahadur, and 
proceeded.) The next objection to the 
charge is that the Judge should not have 
directed the Jury that À; 

“itis evident that the room in question, (i. e., Tej 


Bahadur's lodging at Ohapra) wasin the occupation 
of the accused,” 
and that the articles recovered therefrom 
were in his possession. The articles were 
found in atin trunk which contained Tej 
Bahadur’s own diary. A similar objection 
was taken to the Judge's expression of 
opinion regarding Muhammad Rashid and 
Muhammad Husain The Judge said: 

“I do not therefore think that you will have any 


good reason to disbelieve the evidence of the above 
wo Witnesses.” 


The judge was entitled to express his 


5) 91 Ind. Cas. 690; A. I. R.1928 Bom, 71: 27 Or. 
LS) 114; 49°, 878; 27 Bom Le i 4978, pas 
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opinion of the facts and as he had warned 
the Jury that they were not bound by. his 
opinion we do not consider that the passa- 
ges objected to amount to a misdirection. 
We ourselves see no reason to disbelieve 
the witnesses Rashid and - Husain. On a 
careful consideration of the whole evidence, 
we are of opinion that it has been satis- 
factorily proved that Tej Bahadur conspir- 
ed to commit dacoity and committed 
dacoity and, therefore, that the convictions 
under ss. 395 and 120-B/395, Indian Penal 
Code, must be upheld, In the circumstanc- 
es of the case, however, we direct the. 
sentences on these two charges to run con- 
currently and not consecutively. (After 
considering the evidence against Ram Bha- 
wan, the judgment proceeded), In ccnclu- 
sion we would like to endorse the com- 
mendation by the Sessions Judge of the 
work done by tke Police Officers in the in- 
vestigation. We would like to add that we 
have ourselves derived great sesistance 
from the careful, clear and orderly charge 
and judgment of the Sessicns Judge in 
trial; and we would like to thank Counsel and 
Advocates appearirg on both sides for the 
mernez in which the case has been precent- 
ed at the hearing of the appeals, the mate- 
rials for a decision cn every disputable 
point being placed before us fully and 
fairly and. with a conciseness which we 
know entails a thorough end laborious pre- 
paration. 


N./A. Order accordingly, 





LAHORE HIGH COURT. 
Miscellaneous Becond Oivil Appeal 
| No. 1022 of 1932. 
January 7, 1933. 


Jat Lat, J. 
JAI KISHAN DASS—Oxzepitor— 
APPELLANT 
VeTSUs : 
CHIRAGH DIN—anp OTHERS 
— RESPONDENTS. 
Punjab Alienation of Land Act (XIII of 1900)—Land 
of agriculturist—Sale in “insolvency proceedings— 


- Proceeds paid to creditors and debtor discharged— 


Subsequent objection to sale—Maintainadility, 

Though the land ofa member ofan agricultural 
tribe cannot be sold in insolvency proceedings, where 
a sale has taken place and relying upon the payment 
of the sale proceeds to the creditors, the insolvent 
applied for his discharge and obtained such an order, 
he cannot subsequently be allowed to object to the 
sale on the ground that the lands could not be sold 
under the Punjab Alienation of Land Act. Mirza v, 
Jhanda Ram (1), distinguished. 

Miscellaneous Second Appeal from the 


order of the District Judge, Sialkot, dated 


H 
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the 2lst March, 1¥32, modifying that of the 
Senior Subordinate Judge, Sialkot, dated 
the 15th December, 1931. i 

Mr. Hazara Singh for the Appellant. 

Sheikh Abdul Aziz, for the Respond- 
ents. 

Judgment —Ohiragh Din has been 
adjudicated an insolvent, his land was 
sold on 3lst of December, 1928, and the 
amount realised was distributed among the 
creditors. He then applied for an order 
of discharge alleging that the amount paid 
to the creditors out of the sale proceeds 
of his land was sufficient to entitle him 
to such an order. The Inssivency Oourt 
granted the petition and the discharge. 
“Sabsequent to this he made an application 
that the sale of the land be set aside as 
it could not be sold under the provisions 
of the Alienation of Land Act. This 
application was made considerably after 
the expiry of the period of limitation 
provided for such applications and the 
Insolvency Court declined to entertain it. 
The District Judge on appeal, however, 
came to the contrary conclusion. 

The creditors have presented this appeal 
against the order of the District Judge and 
the only respondent present before me 
is the aucticn purchaser who supports the 
appellant's contention. The insolvent has 
been personally served but has not appear- 
ed before me. It seems to me that though 
in view of the decision of this court in 
Mirza v. Jhanda Ram (l) the land ofa 
member of an agricultural tribe could not 
be sold in insolvency proceedings the 
contrary view was held by this court when 
the sale actually took place and the ap- 
plication objecting to the sale was not 
only beyond time but was also belated and 
improper as relying upon the payment of 
the sale proceeds to the creditore, the 
insolvent applied for his discharge and 
obtained such an order. In my opinion, 
under the circumstances, he was not entitl- 
ed to any special consideration. 

I, therefore, accept this appeal and, 
setting aside the order of the discharge, 
restore that of the trial Court, leaving the 
parties to bear their own costs. 

A. Appeal accepted. 

Ay 180 Ind. Gas. 419; A.I. R. 1930 Lah, 1034; Ind 
Rul. (1931) 291; 31 P. L. R. 842; 12 Lah. 367, 
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OUDH CHIEF COURT. 
Oriminal Appeal No. 280 of 1932. 
September 14, 1932. 
BisHEsawak Nata, J. 
RAMESHWAR TEWARI AND aNoTHER— 
AocusED—APPELLANTS 
versus 
EMPEROR—Obpposits Party. 

Penal Code (Act XLV of 1860), ss. $61, 366—Mere 
presence at time of kidnapping—Absence of evidence to 
show deing of act in furtherance of kidnapping— 
Conviction for kidnapping—Propriety of. 

Where there is no evidence to show that a person 
did any overt actin furtherance of the act of kid- 
napping or took or enticed the minor within the 
definition given in s. 361, Penal Code, the mere facts 
that he happened to be present when the minor was 
kidnapped, that he followed the kidnapper and was 
present in the house where the minor girl was mar- 
tied, do not, taken either singly or collectively 
establish a charge against him under s. 366. 


Criminal Appeal against an order of the 
Assistant Sessions Judge, Sultanpur, dated 
the 9th August 1932. 

Mr. J. N. Misra, for the Appellants, 

Mr. H. K. Ghose, for the Orown. 

Judgment.—This is an appeal by 
Rameshwar and Ram Bodh who have 
been convicted under s, 366, Indian Penal 
Code and sentenced to five years’ rigorous 
imprisonment each, The case for the pro- 
secution is that on the morning of 25th 
January £932, Ram Prasad sent his daughter 
Saraswati to fetch his servant, Ram Harakh 
who had not turned up that morning. She 
was stopped on the way by the three 
accused who carried lathis. Being frigh- 
tened she ran up to the house of Sheo 
Harakh. As she crossed the threshold of 
Saeco Harakh’s house, Rameshwar caught 


hold of her hand. On her shouting 
that Rameshwar had caught hold 
of her hand, Sheo Harakh came and 


caught hold of the other hand, Thereupon 
Rameshwar pointed hislathi towards Sheo 
Harakh and threatened to beat him. Sheo 
Harakh then let go her handand Ramesh- 
war dragged the girl to some distance toa 
banian tree. Ram Bodh was present and 
standing at the door of Sheo Harakh's 
hoass when this affair took place. Ram 
Bodh also went with Rameshwar when the 
latter left the house, taking Saraswati 
with him, Some of the other accused are 
said to heave taken over the girl from 
Rameshwar under the banian tree. They 
were joined by some other accused at some 
distance. Ultimately the girl was taken to 
the house of Ohotay Lal and she was mar- 
ried there to him the same evening. 

Nine; accused persons who are said to 
havə been concerned in this affair wêre 
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rosecuted for an offence under s. 266, 

dian Penal Code. They all pleaded vot 
guilty. Their defence was that Ram 
Prasad gave the girl in marriage to ( hotay 
Lal and the marriage took place on the 
evening of 24th January 1932, Ram Prasad 
was paid Rs. 200 before the marriage and 
was promised a sum of Rs. 100 to be naid 
to him-on the following day. As Ram 
Prasad could not be paid this sum of Rs. 100 
as promised, it led to an exchange of 
abusive language between Ram Prasad 
and Ram Sarup, the uncle of Ohoiay lal. 
This was alleged to be the reason for Ram 
Prasad making a false report of kidnapp- 
ing at the Police station on 25th January. 
The other accused said that they had 
joined the wedding and had been falsely 
implicated in order to disable them from 
appesring as witnesses. The principal 
witnesses for the prosecution were Saras- 
wati, P. W. No. 2, Bheo Harakh P, W. No. ?, 
Ram Oharan, P, W. No. 4, Babu Rar, P W. 
No. 5 and Salik Ram, P. W. No. 6 The 
learned Assistant Sessions Judge has 
carefully scrutinised the evidenca of these 
witneeses and disbelieved most of it He 
has rejected the contention of the progecu- 
tion of there having been a conspiracy to 
kidnap the gir). He hes 1emarked thet 
Saraswati’s statement has to ke read with 
very great caution because it appeared to 
him that she had been tutored He has 
also disbelieved the evidence oi Shto 
Harekh and the other witnesses so far as 
they tried to make out a charge of kidnap- 
ping against seven of the accused. He has 
however believed the statement of Saras- 
wati and Sheo Harakh as regards the part 
alleged to bave been played by Rameshwar 
and Ram Bodh in this sfisir. In the result 
he has acquitted seven of the accused and 
convicted and centenced the two appellants 
as stated above, The main contention 
urged by the learned Oounsel for the ap- 
pellante is that the learned Aesistant Ses- 
sions Judge, having rejected practicelly the 
whole of the prosecution evidence and disbe- 
lieved the best part of the prosecution story, 
is wrong in believing Saraswati and Sheo 
Harakh about Rameshwar having caught 
hold of Saraswati’s. hand and dragged her 
away from Bheo Harakb’s house. The learned 
Assistent Sessiors Judge hes made a 
careful analysis of the prosecution eviderce, 
He has given due consideration to every- 
thing that could be said in fsvour of the 
defence. Yet in epite of giving the defence 
the benefit of everything that could be 
urged in their favour, he has come to the 
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conclusion that the statements of Saras. 
wati and Sheo Harakh in so far as they 
implicate the two appellants are correct 
and worthy of credit. The learned Judge 
has had the benefit of seeing these witnesses. 
Taking all the circumstances into considera- 
tion Iam not prepared to disagree with his 
estimate of the evidence of P. W. No. 2, 
Saraswati and P. W, No, 3, Shéo Harakh in 
so far as it relates to the two appellants, 

It was also argued that Rameshwar and 
Ram Bodh were both Brahmans whereas 
Ohotay Lal and Saraswati are Sonars by 
caste, This is so but on the accused’s own 
defence, they had joined the marriage of 
Chotay Lal. If they were on sufficiently 
friendly terms with Ohotay Lal‘to be in- 
vited to join his marriage, there is nothing 
very improbable in their taking part in 
the kidnapping affair. I can therefore see 
no reason to disagree with the finding of 
the learned Assistant Sessions Judge as 
regarcs Rameshwar. But it seems to me 
that the case of Ram Bodh stands on a 
somewhat different footing. Iam prepared 
to balieve the etatements of Saraswati and 
Sheo Harakh which had been helieved by 
the lower Oourt in regard to Ram Bodh. 
But what do these statements meka out ? 
They simply show that Ram Bodh happen- 
ed to be present at ihe door of the house 
of Sheo Harakh when Rameshwar caught 
hold of Saraswati’s hand and that he fol- 
lowed Rameshwer when he took Saraswati 
away with him. Neither Saraswati nor 
Sheo Harakh impute any overt act to Ram 
Bodh in furtherance of the act of kidnapping. 
They do not even say that he uttered any 
words or made any remarks which could 
show his complicity in the crime. The 
learoed Assistant Givernment Advocate has 
drawn my attention to the fact that Ram 
Bodh was also one of tha persons present 
at the house of Ohotay Lal when the Police 
reached the place after the marriage had 
taken place, Batlam of opinion that the 
facts stated above, taken either singly or 
collectively fall short of the requirements 
of law to establish a charge under s, 366. 
This evidence does not establish that Ram 
Bodh was a person of whom it can be eaid 
that he took or enticadthe minor within the 
definition as given ins. 361, Indian Penal 
Code Iam therefore of opinion that the 
charge against Ram Bodh has not been 
established bsyond any room for reason- 
able doubt. 

‘The result therefore is that I accept the 
appeal of Ram Bodh, set aside his convic- 
tion and sentence and direct that he be 
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released at once. The appeal of Ramesh- 
war is dismissed and his conviction and 
- sentence are upheld. 
N./A. Order accordingly. 


PRIVY COUNCIL. | 
Appeal from the Appellate Division 
` of the Supreme Court of Ontario. 

November 3, 1932. 
LorD ATKIN, Logn TomLIN AND 
. Lorn THANKEaTON, 
FLORENOE A. DHEKS— APPBLLANT 
versus 

H. G. WELLS AND OTAERS —RE:P NDENTS, 

Copyright— Infringement— Tests— Similarity of 
plan, of omissions, of phrases and mistakes, evidenti- 
ary value of—Expert evidence, value of. 

In the case of two literary works similarities like 
omissions, of plan, of phrases’ and of mistakes and 
similar intrinsic evidence derived from a comparison 
ofthe works may tbe sufficient to establish a case of 
copying, even ifthe direct evidence is all the other 
way and appears to be evidence that can be accepted. 
but such evidence must be of the most cogent force 
before it can be accepted as against the oath of 
respectable and responsible people whose evidence 
otherwise would be believed by the Court The 
suggested similarities can be explained by the nature 
of the work, which has common elements, and by 
the fact that both writers must have had recourse to 
authorities which were common to both. [p. 817, eol. 2.] 

Incopyright cases it is not permissible to admit 
as evidence the opinion of literary gentle- 
men that the defendant did copy from the plaint- 
1ff's books. This is not a matter for expert testi- 
mony ab all. [p.817, col. 1.] 


Appeliant in person, 

Meisrs. J. Paull and M. A. T 
Macmillan, for the Respondent. 

Lord Atkin.—This isan appeal from 
the judgment of the Second Appellate 
Division of the Supreme Oourt of Ontario, 
which affirmed the judgment of Mr, Justice 
Raney in the Supreme Oourt of Ontario 
which dismissed the plaintiff's action. 
The action is brought by the plaintiff, 
Miss Florence Deeks, for breach of copy- 
right, but in substance the action is for 
breach of confidence in permitting the 
plaintift's unpublished manuscript to be 
used without the plaintiff's consent, The 
action is brought against the Macmillan 
Oompany of Canada, which is the company 
to which the plaintiff entrusted her manus- 
cript, it is brought against Mr. H. G. 
Wells, who is said to have used the 
manuecript of the plaintiff improperly 
as the foundation of his book, “The Out- 
line of History,” and it is brought against 
the Macmillan Company, Incorporated, of 
New York, Messrs, George Newnes, 
Limited, and Messrs, Cassel & Company, 
Limited, for having published the work of 
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Mr. Wells which had been so com-. 
posed. = 

Now whether or not the book was used, 
handed over to Mr. Wells, and whether 
it was improperly used by him are pure- 
questions of fact. Upon those questions 
of fact both Courts have come to.a con- 
clusion against the plaintiff; and it would 
follow that, in accordance with the usual 
practice in dealing with appeals of this” ; 
Board, there being two concurrent findings. 
of fact, the Board would not hear an appeal. 
which suggested that those findings were 
wrong. But Miss Deeks appears in person, 
she evidently thoroughly believes in her. 
case, and it was important, their Lordships 
thought, in the interests of everybody that 
the case should be fully heard, They 
therefore made a special exception in her. 
favour and have-allowed her to open the 
case at lengtb, and their Lordships pro- 
ceed to decide it without any reference to 
the general rule as to concurrent find- 
ings. ; 

The position is that Miss Deeks in 
August of 1918 entrusted her manuscript 
entitled “The Web” to The Macmillana’ 
Oompaay of Osnade. The manuscript 
was ofa work which involved the whole. 
history of the world from its very begian- 
ing to the present day, with the special , 
object of emphasising the important part 
that women had played in the social 
development of the world. The book was 
entrusted to the Macmillan Company in, 
Oanada on the 8th August, 1918. It was 
left with them by Miss Deeks for two pur- 
poses. One purpose was to ascertain whe- 
ther there would be any objection to the 
use by her of certain extracts from Green's | 
“Short History of the English People,” the 
copyright of which was owned by Messrs. 
Macmillan in Londen. Together with a 
request that they should afford her informa- 
tion on that point, they were generally 
asked to advise her 88 to the prospects of . 
the work as a publication. Apparently 
Messrs. Macmillan in London control the 
Macmillan Oompany of Oanada and the 
Macmillan Incorporated Oompany. of New 
York. f 

The manuscript was examined by Mr, 
Saul, who occupied the position of editor 
of their works and was the person before 
whom manuscripts would naturally come. 
The exact story of what he did with the 
manuscript is not quite clearly recorded, 
but it is quite plain, their Lordships 
think, that he took the manuscript, he 
read it once and then he read it a second 
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time, and his recollection is that he took it 
with him to Winnipeg end the Pacific 
Provincesand returned with it to Ontario 
at some date in November. He left the 
employment of Macmillans in Canada in 
January of 1919. The writ was not issued 
until 1925, and a long time had elapsed, no 
doubt, since he had occasion to deal with 
the question of the msnuecript, though it 
appears that some reference had been made 
to him before the writ had been actually 
issued. There is an entry in the book that 
the records dealing with manuscripts to the 
effect that the bcok was received on the 
8th August 1918 and was returned in 
February of 1919. In the opinion of their 
Lordships that record is incorrect, It 
seems that the manusciipt was not return- 
edin fact to Mies Deeks until April of 
1919. There is an entry of another manu- 
script in the record book, which is called 
“The Dawn,” which happens to be the title 
of the first chapter of Miss Deeks’s book, 
which in their Lordships’ opinion is also an 
incorrect entry, because it is not adequate- 
ly explained what that manuscrip;is. It 
is recorded as being returned in July of 
1919, and it appears to their Lordships 
plein that the manuscript which was 
returned in July of 1919 is not a manus. 
cript which was or could be described as 
“The Dawn.” That is left uncertsiv, and 
all their Lordships can ssy about it is thie, 
that in view of the period that elapsed be- 
ween the time when the manuscript was 
being dealt with by the Macmillan Com- 
pany of Oanada and thetime in 1925 when 
they were first challenged with their deel- 
ing with it, itis not at all unnatural that 
there should be difficulties in explaining 
records whicb, as they stand, do not give 
satisfactory information to anybody and 
raise slight difficulties which have not been 
entirely cleared up. 

During that period batween 


August, 
1918, and April of 1919 Mr. Wells 


appears 


to have completed the manuscript of his- 


book, “The Outline of History,” which book, 
also is written as a history of the world 
from the beginning, dealing, as an ultimate 
object, with history from a rather different 
point of view from that which had been 
undertaken by Miss Deeks. Therefore, 
Bo far asthe coincidence of time is con- 
cerned, if the manuscript had left Canada 
and bad resched London it is, of course, 
possible that Mr. Wells might have had an 
opportunity of sesing the work and using 
it; and, ofcourse, direct evidence had to be 
given in respect of this matter. 
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The evidence of Mr. Saul was that, so 
fer as he was concerned, to his knowledge 
he had -not parted with the manuscript} 
and it is difficult to see who could have 
dealt with the manuscript except Mr. 
Saul himself. The evidence on behalf of 
Macmillans in London, the evidence of 
Sir Frederick Macmillan, the Chairman 
of the Board, is that every manuscript 
would come before the Board and that the 
Board had certainly never seen such a 
manuscript and, indeed, had not heard of 
Miss Deeks. The evidence of Mr. Wells is 
quite clear and definite, that he had 
never seon the manuscript, he did not 
know of Mies Deeks, he had not taken any 
part of the information that she had put 
in her manuscriptfrom that manuecript or 
from Miss Deeks herself ; and there is no. 
direct evidence on behalf of Misa Deeks 
that the manuscript ever did in fact leave 
Oanada. 

So far as that goes, the Courts have accepted 
the evidence of Mr. Wells and the evidence . 
given by the Macmillan Companies, and 
they have come to a conclusion quite 
definitely that the plaintiff's case is 
unfounded and the manuscript was not 
handed to Mr. Wells, and that Mr, Wells 
had in fact never used it. 


“But, apart from the direct evidence, Miss 

Deeks relies upon the intrinsic cvidence 
to be derivedsfrom a comparison of the 
two works; and she says that when you 
compare the ore work with the other you 
will find that there is such an accumula. 
tion of similarities, of like omissions, of 
plar, of phrases, of mistaker, that the 
inference is irresistible that. Mr. Wella did 
in fact have her work before him 
before he composed his work. Now their 
Lordships are not prepared to Say that 
in the case of two literary works intrinsic 
evidence of that kind may not be sufficient 
to establish a case of copying, even if the 
direct evidence is all the other way and 
appears to be evidence that can be accepted; 
but such evidence must be. of the most 
cogent lorce before it can be aczepted as 
against the cath of respectable and responsi- 
ble people whose evidence otherwise would 
be believed by the Court, 


Therefore, it becomes neceesary to con- 
sider the class of evidence that is brought 
forward on behsif of the plaintiff in respect 
of tbis comparison and the inference that 
ought to be drawn as the result of the 
comparison. Miss Deeks relied in the 
Courts below upon the evidence of three 
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literary gentlemen of Gonsiderable reputa- 
tion who were entitled to be treated as 
experts-On this subject. They pointed out 
coincidences, similarities, identical omis- 
sions, and so forth, which in their view 
led to the inference that one work waa 
the copy of the other. Their Lordships 
have read that evidence, and they notice 
that the . expert witnesses were allowed 
in the Court below to give evidence as to 
the result of their opinions, and as to the 
efect of them, which appeared to their 
Lordships not to be within the domain of 
expert evidence at all, The witnesses 
were apparently permitted to say, not only 
that there were similarities, but that in 
their opinion the result of the similarities 
was such that in fact Mr. Wells did copy 
from this work—which, of course, is nota 
matter for expert testimony at all—and, 
indeed, one witness was permitted to give 
evidence to the effect that in his opinion 
Mr. Wells wrote his own book with the 
manuscript of Miss Deeks’s book upon the 


desk before him—evidence which quite - 


plainly was not a matter for expert opinion, 
However, such evidence was given, and it 
was before the Court and it was considered 
by the learned Judges. 

Now the points upon which the experts 
rely have been correctly summarised by 
Miss Deeks in this respect. She says that 
the copying tock place as is showa by 
similarities with regard to the plan—that 
means the plan of the book, the scheme 
of the book; that the opening chapters and 
various passsges appearing in Mr. Wells's 
book sre mere colourable alterations of 
“The Web”; that there are certain phrasal 
identities and similarities, and there are 
certain mistakes; that the similarities, 
though trifling in some instances, are so 
numerous that an accumulation of them 
afford the strongest evidence of copying; 
and that there were common sources used 
for both works which could be shown to 
have been used in both cases together 
with the original additions made by Miss 
Deeks, so that when you compared the 
two you found that Mr. Wells had used not 
only the common source but had also 
modified it by using in addition to that 
the original manuscript of Miss Deeks. 
She relied on the choice and the sequeuce 
of the order of details, and she relied on 
the emphasis and proportion given to 
certain topics. Those matters were carefully 
discuseed in the Courts; they have been 
dealt with by the judgments in both Courts, 
and -they have been very fully discussed 
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before their Lordships by Miss Deeks who 
in the course of her case has given every 
assistance to the Board and made it quite 
plain that the whole strength of the case 
has been put forward upon this appeal, 
Their Lordships wish to repeat what was 
said in the Oourts below, that Miss Deeks 
has argued the case with great candour and 
with great force. 

Now their Lordships do not propose to 
go into the details of all these matters, 
They wish it to be understood that they 
have carefully considered all the points 
that have been put before them, and, 
having considered them, they are quite 
convinced that the case made in this 
respect is quite insufficient to displace the 
conviction that is derived from the direct 
evidence that there was in this case no 
copying in fact The suggested similarities 
can be explained by the nature of the 
work, which has common elements, and by 
the fact that both writers must have -had 
recourse to authorities which were common 
to both. After all, neither Miss Deeks 
nor Mr. Wells was present at the begin- 
ning of the world or until a very con- 
siderable time later, and they have had 
to rely upon the accumulation of informa- 
tion which has been made by many authors 
befora them and to which they have had 
to bave recourse in writing such a work 
as this. Their Lordships do not pause to 
dcal with the details of the evidence that 
was given, but in a great many cases it 
is qui'e properly described by one of the 
Judges as fantastic, and such actual 
ecincidences as do exist are quite explicable, 
and should be explained, in the manner 
suggested, 

The result is this: that in the opinion 
of their Lordships not only did Miss 
D.eks fail to make ont her case, but that 
it was definitely established that the 
manuscript in this case did not leave 
Canada and that Mr. Wells did not have 
any access to it and did not use-it at all 
in the preparation of his work. It is 
very doubtful whether anything that this 
Board says or that any Court says will be 
likely to alter Miss Deeks’s opinion of the 
merits of her case, but at any rate she 
will have the satisfaction of knowing that 
the case has been very fully considered 
now by thrae Oourts and that the con- 
clusion must be the same in all of them, 
namely, that the case that she made was 
definitely disproved. The result of that 
is that their Lordships must humbly advise 
His Majesty that this appeal should be 
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dismissed, and the appellant must pay the 
costs of the appeal. There was a petition 
for leave to adduce further evidence or 
add to the record, but that petition was not 
opened. : , 

Nothing need therefore be said about 
the petition, except that no order is made 
upon it. AL 

A. Appeal dismissed, 

Solicitors for the Respondents.—Messre, 
George Fiske & Co, and Broad & Son. 





OUDH CHIEF COURT. 
Oriminal Appeal No. 308 of 1932. 
October 17, 1932. 

Raza, J. 

BAHADUR KHAN—APPELLANT 
versus 
EMPEROR-—OPPOoSITE Party, 

Penal Code (Act XLV of 1860), s. 100—Private 
defence- Speoifie plea, necessity of—Extent of exer- 
i — Test. 
ye One ot self-defence need not be made in so 
many words. If the circumstances indicate that 
the right of self-defence was legitimately exercised, 
the court should take it into consideration even if 
not specially pleaded. [p. 819, col. 2.] i 
The extent to which the exercise of the right of 
self-defence is justified depends noton the actual 
danger but whether there was even a reasonable 

apprehension of such danger. (p. 820, col. 1] 
Oriminal Appeal against an order of the 
Sessions Judge, Fyzabad, dated the 25th 
ugust 1932, 
. Mama J. N. Misra and P. N. Sapru, for 
the Appellant. 
Mr. H. K. Ghose, for tae Orown, 
Judgment.—The sppellants Bahadur 
Khan, Nabidad Kbar, Naim Khsn and 
Sazawar Khen alias Bajai Khan have been 
convicted by the learned Sessions Judge of 
Fyzabad under s. 304, Indian Penal Oode, 
and sentenced to five years’ rigorous im- 
prisonment each. Six persons, namely, (1) 
Nabided Khan, (2) Sajai Khan, (3) Qudrat 
Khan (4) Bahadur Khan, (5) Siddiq Khan, 
son of Yakub Khan, and (6) Naim Khan, 
sonof Yudrat Khan, were committed to 
the Sessions on a charge of murder in that 
they intentionally caused f the death of 
Ghafur Khan by beating him, with lathis 
at village Ohirra on 10th April 1932, at 
about 8 P. m, Four persons more, namely, (1) 
Siddiq Khan, son of Ismail Khan, (2) Aeaf 
Khan (3), Naim Khan, son of Ismail Khan 
and (4) Majid Khan were charged with 
the abetment of the offence of murder in 
that they were standing at or near the 
place of occurrence armed with lathis and 
had instigated the above named sixjpersons 
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to kill Ghafur Khan. These ten persons 
were sent up for trial, but only four 
persons, namely, Bahadur Khan, Nabidad 
Khan, Naim Khan son of Qudrat Khan, 
Sezawar Khan alias Sajai Khan (appellants) 
were convicted and punished by the 
learned Sessions Judge under s. 304, Indian 
Penal Code. The remaining six persons 
Were acquitted by the learned Judge. 
The prosecution case may be summed up 
as follows: Ghafur Khan was returning 
from the Manjha to the north of village 
Ohirra after inspecting his field, on 10th 
April at about 8r,m. When he passed 
by the house of Sajai Khan, he was waylaid 
by the first named sik persons who attacked 
him with lathis. Ho raised an alarm and 
his sister's sop, Islam Khar, who had 
gone cut in search of his she-goat, arrived 
on thescene and saw him (Ghafur Khan) 
baing beaten with lathisana felled to the 
ground by the six assailants named above, 
He saw the other four accused (Siddiq and 
oihere) standing in the lare between tke 
house of Salai and Hamid armed with 
lathis, 

They were shouting that Gbafur Khan 
should be beaten. Sajsi struck Ghafura 
blow with his lathi on the head and felled. 
him to the ground. Saja‘, Nabided and 
Quadrat beat Ghafur with lathis after his 
fall on the ground. N:zim Khan, Allahyar 
Kbar, Himmat Khan and Salim Khan 
arrived on the scene and remonzstrated 
with the accused, but they were also 
beaten with lathis. The accused fled from 
the scere when they found that Ghafur 
Khsn was dead. The murderous assault 
on Ghafur Khan was due to enmity between 
him and Qudrat Khan and Nabidad Khan. 
The accused pleaded not guilty. The 
defence was that Ghafur Khan, Nazim, 
Allahyar Khan and Ismail were sitting in 
the house of Nazim which is close to Sajai's 
house. The women-folk of Sajai's family 
abused the four persons named above as 
they bad thrown clods of earth in Sajai’s 
houseand the latter then came out of 
Nazim’s house and advanced towards Bajai 
in order tc beat him. An alarm was raised 
and Bahadur Khan, Nabidad Khan and 
Naim Khan, son of Qadrat, responded to 
the alarm. Sajai rushed into his house and 
Bahadur Khan tried to prevent the raiders 
from entering Sajai’s house, Ghafur Khan 
hit Bahadur Khan on the head with a 
lathi and the latter retaliated and hit him 
(Ghefur) back with him lathi or danda 
on the head. Thereafter a lathi fight took 
place between Nazim and Allahyar on the 
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one side and Naim Khan and Nabidad on 
the other side. Several witnesses were 
examined on behalf of the prosecution but 
the learned Sessions Judge was not 
satisfied with their evidence. The prose- 
cution witnesses who gave evidence about 
the occurrence were relations of Ghafur 
Khan and enemies of the accused He came 
to the conclusion : 

“that the story put forward by the prosecutien 


cannot be accepted owing to the unreliability of the 
prosecution witnesses.” : 

Thovgh the learned Sessions Judge re- 
jected the prosecution story but at the 
same time he found it “difficult to accept 
the defence version in toto”. It should 
be noted that five witnesses were examined 
on behalf the defence to prove the defence 
story. The learned Sessions Judge made 
the following observations in his judgment 
in discussing the evidence for the de- 
fence : : 

“The evidence of the defence witnesses 
Kurmi (D. W. No.1) Mulhu Hajjam (D.W. No.2). 
Mohammad Iliyas (D.W. No. 3), Abdul Jabbar 
(D.W. No.4) and Abdul Majid (D. W. No. 5) looks 
more plausible on the surface than that for 
the prosecution but I am afraid that is not 
the whole truth either. The fact is that both sides 
have told lies, the prosecution, toimplicate as many 
enemies as possible on the gravest charge and the 
defence toescape altogether the responsibility for 
the death of Ghafur Khan.” 


Maiku 


I have examined the record and teard 
the learned Ocunsel on hoth sides at some 
length. In my opinion the learned Sessions 
Judge was perfectly right in rejecting the 
evidence for the prosecution, The evidercs 
for the prosecution is quite worthless and 
appe2rs to have been manufactured. I am 
not however prepared to agree with the 
learned Sessions Judge that the evidence 
of the defence witnesses alsois unreliable 
and should therefore be rejected. I have 
carefully gone through the evidence of the 
defence witnesses. I find that they have 
given clear evidence in support of the 
defence story. Their evidence reads well and 
could not bes shaken in cross-examination. Lt 
cannot be said that there is anything in- 
herently improbable in their stories. Their 
stories agree as to the main facts and 
Ihave come to the conclusion that in 
‘substance they must be accepted as true. 
Iam satiefied that the defence version in 
the main wascorrect. I am not prepared 
to reject the evidence of the defence wit- 
nesses simply because they did not appear 
before the Sub-Inspector to` make their 
statements before him of their own accord 
or because they did not repeat their stories 
before the village people (or even their 
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relations). The learned Judge has point- 
edout a discrepancy between the state- 
ment of Abdul Jabbar and that of Mulhu 
(D. W. No. 2) as to the exact apot from 
which clods of earth were thrown into the 
house of Bajai. I find nosuch discrepancy 
in their statement, It should also be noted 
that Nazim’s house is only 10 or 15 paces 
from the house of Sajai. I am not pre- 
pared to reject the whole of Abdul Majid 
Khan's evidence simply because the account 
of the lathi fight given by him is not 
according to the learned Judge's idea of 
lathi fights among villagers. 

This lathi fight had taken place between 
two persons of one party and two persons 
of theother party after Ghafur Khan had 
fallen on the ground. This lathi fight 
was not serious and is not the subject- 
matter of the charge in this case, It is 
true that Sajai’s statement before the Com- 
mitting Magistrate that Nazim Khan's 
females had started absuing him is not 
quite consistent with the statement in the 
accused's written statements that the females 
of Sajais house had started abusing 
Nazim Khan snd othere on their throwing 
cloda of earth in Sajai’s house but that 
circumstance does not estop Ssjai from 
pleadiog the right of private defence which 
has been clearly plaaded by him along 
with others in their written statement. It 
should be borne in mind that it is not 
necessery for the accused to plead in so 
many words that he acted in self-defence. 
If the circumstances show that the right 


.of private defence was legitimately exer- 


cised the court should take this into con- 
sideration, even though self-defence was 
not specifically pleaded. In this case the 
right of private defence has been specifi- 
cally pleaded. Bahadur Khan admits 
that it was he who had struck Ghafur Khan 
with the lathi to save his own life. When 
he tried to stop the raiders from entering 
Sajai’s house, Ghafar Khan hit him with 
a lathi on the head and he retaliated and 
hit Ghafur Khan back with a lathi on the 
head and thus Ghafur Khan fell on the 
ground receiving the fatal injury. i 
The medical evidence shows that Ghafur 
Khban’s death was due to fracture of skull 
caused by one heavy blow with a blunt 
weapon. The blow inflicted by Bahadur 
Khan was of course, “heavy” but if a man 
is entitled to protect his own life by using 
a lathi, itis impossible to weigh the force 
of the blows which he uses for that purpose, 
as it is said, in golden scales and to adjudi- 
cate with great nicety as to the exact 
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#mbunt of forée which would be justified. 
I find that the case before me is not a 
case in which both sides had voluntarily 
engaged in a lathi fight Ghafar Khan 
had committed an aggravated assault on 
Bahadur Khan and such assaults justify 
the exercise of the right of private defence 
to the extent of causing death, if this be 
necessary. The extent to which the exer- 
cise of right of self-defence is justified 
depends not on the actual danger but 
where there was even a reasonable appre- 
hension of such danger : see s. 100, Indian 
Penal Code. I find on the defence evidence 
that the plea of private defence which has 
‘been raised in this case is made out, 

Hence I allow the appeal, set aside the 
convictions and sentence and direct that 
the four appellants named above be ac- 
quitted and released, 


N/A. Appeal allowed. 





LAHORE HIGH COURT. 
Oriminal Appeal No, 638 of 1932. 
February 24, 1933. 

Monroe AND OUBRIE, JJ. 

AJAIB SINGH—OoNvIor— APPELLANT 
VETEU8 
EMPEROR—Rusponpent, 

Criminal Procedure Code (Act V of 1898), ss. 28h, 
289— Penal Code (Act XLV of 1860), ss. 398, 894— 
Joinder of offences under ss. 893, 894, legality of— 
Joint trial for offences not forming part of same 
transaction—V alidity. 

1 Section 234, Oriminal Procedure Code, does 
not admit of the trial together of offences punishable 
under ss. 393 and 394, Penal Oode. 

Where theaccused were jointly tried for three 
charges, the first in respect of an offence to rob A 
near village X on 25th May, 1931, the second, to rob 
B at village Yon the same night and the third, to 
rob C at village Z while armed with deadly 
weapons, on a subsequent day : 

Held, that the joint trial was not legalas the acts 
did not form part of the same transaction. 


Oriminal Appesl from an order of the 
Magistrate, Firat Olacs, exercising enhanced 
powers under s. 30, Oriminal Procedure 
Oode, Ambala, dated the 29th April, 1232, 

‘fhe following order of Reference tog 
Division Bench was made b 

Coldstream, J — (October 22, 1982,)— 
This judgment deals with the two Appeals 
Nos. 699 and 809 of 5932. 

The appellants Ajaib Singh (Appeal 
No. 69;) and Munshi were tried together on 
the allegation that they had together with 
two abscondere (L) attempted to rob Gamoon 
and Ali Nawaz near Bulana on the night 
of the 25th May, 1931, (2) robbed Naurata 
near Dhurkara on the same night, and (3 
robbed Punnuand Musammat Bhagwanti 
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and in the course of the offence caused 
grievous hurt with a deadly weapon. They 
were charged with three offenées in respect 
of these allegations reepectively (1) under 
s. 343, Indian Penal Oode, (2) under s, 394 
Indian Penal Oode, and (3) under s. 397, 
Indian Penal Code, and have been convicted 
and sentenced. . 

The first ground taken by the appellant’s 
Oounsel is that one trial for the three 
different offences was illegal, being 
contrary to the provisions of ss. 233 and 234 
of the Code of Criminal Procedure as these 
offences are not “of tho same kind” for the 
purpose of s, 234, 

For the Orown Mr. Ohatterji hes contend- 
ed that the offence punishable under s. 393, 
is an attempt to commit theoffence punish- 
able under s. 394 and that, therefore, the 
joinder of the charges under es. 393 and 
394 is legal under the provisions ofs. 234 
of the Code of Oriminal Procedure. As 
regards the charge under 6. 397 Mr. Ohatterji 
argues that the offence punishable under 
8. 397 is the same offence as is punishable 
under s, 394 and is punishable with the 
same amount of punishment, namely, trans- 
portation for life orrigorous imprisonment 
extending to ten years and fine. (Isee no 
force in Mr, Jhanda Singh’s contention 
that a fine cannot bs imposed when an 
offence falls within the purview of s. 397). 

For the appellants the reply is (1) that e. 393 
provides for the punishment not ofan attempt 
to commit an offence under s.3¥4 but ofan 
attempt to commit an offence under s. 392, 
Therefore, e. 234 of the Oriminalj Procedure 
Oode dces not admit of the trial together of 
offences punishable under se. 393 and 394, 
Indian Penal Codeand (2) that 6, 397, Indian 
Penal Oode creates an offence which is not 
punishable with the same amount of punish- 
ment as an offence punishable under e. 394. 

It is further contended by Mr. Ohatterji 
that in this case the three offences charged 
formed part of the same transaction, and 
the trial for them war, therefore, legal 
under the provisions of s. 235 of the Oriminal 
Procedure Oode. He has cited Ram Prasad 
v. Emperor (1) wherethe accused was tried 
at one trial on three charges under a. 395. 
That case se: ms to be clearly covered by the 
provisions of s. 2340f the Oriminal Proce- 
dure Oode and the facts in it were not the 
samees herefor the three dacoities were 
committed in thesame place, 

The technical objections raise points 
which appear to me to be of some import. 

(1) 71 Ind. Oas. 505; 20 A, L. J, 926; A, I. R, 1923 
All, 187; 24 Or, L J. 153, 
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ance and 1 think thet the appeals ehould te 
placed before a Division Bench for their 
decision. I order that this be done accord- 


ingly. 
Sardar Jhanda Singh, S. 8. for the Appel- 
lant, 
Mr. D. C. Ralli, for The Government 
Advocate, for the Respondent. 


Monroe, J.—These Appeals (Nos. 699 
and 809 of 1932) came in the first instance 
before Mr, Justice Coldstream who thought 
that they should be placed before a 
Division Bench for decision on the ground 
that the objections raised by the accused 
appeared to be of importance. 
` : The petitioners were charged together in 
one case with having committed, in com- 
pany with two absconders, offences under 
ss, 393, 394 and 397, Indian Penal Code, and 
were convicted by a Magistrate ofthe First 
Olass and sentenced to various terms of 
imprisonment, They have appealed on 
the ground (amongst others) that there 
charges wereillegally joined. Itis admit- 
ted by Counsel for the Crown that charges 
can be joined only in the circumstances 
set out in es. 234 and 735 of the Criminal 
Precedure Oode, and he cleime that an 
offence punishable under 6, 393, Indian 
Penal Oode, isan attempt to commit an 
offence under s. 394 and that, therefore, the 
charges under ss, 393 and 394, Indien Penal 
Oode, were properly joined by virtue of 
the provisions of s. 234 of the Code of Ori- 
minal Procedure. It is only necessary to 
read thesections to see that this claim is 
not sustainable. He farther argues that 
the three offences in the present case form- 


ed part of the same transaction and that the . 


charges were, therefore, properly joined 
under 8. 235 of the Code of Oriminal Pro- 
cedure : but the first charge relates to an 
attempt to rob Gamoon and Ali Nawaz 
near the village Bulana onthe 25th May, 
1931: the second to the robbery of Naurata 
at a place near Dhurkara, on the sama night 
and the third to the robbery of Punnu and 
others near the village Patwi while armed 
with deadly weapons and causing grievous 
hurt. It is clear that the third ect was un- 
connected with the first two, even ifit be 
granted that the first two acts form part of 
the same transaction by reason of the fact 
that they took place during the same night. 
In my opinion, the learned Counsel for 
the prosecution has failed to chow that any 
provision of the Code which permits the 
joinder of charges applies to the circumst- 
ances of the present case and accordingly 


GANGA PRASAD v, BISRUMATH SINGH, 


821 
I would allow this appeal and send these 


. cases for retrial. 


Currie, J.—I agree. 


A. Appeal allowed. 


anaes 


OUDE CHIEF COURT. 
First Oivil Appeal No $0 of 1931. 
September 20, 1932. 
BienEsawak Naty AND Kison, JJ 
GANGA PRASAD—Darenpanr 
—APPELLANT 
versus 
BISHUNATH SINGH AND ANOTEER 
PLalINTIFFS— REBPONDENTS,. 

Contract Act (IX of 1872), s. 74—Enhanced interes 
from date of default—Whether penal— Limitation Ac 
(TX of 1908), Art. 132—Mortgagor allowed to redeem 
within three years— Whether gives right of foreclo- 
sure to mortgagee—Limitation, 
`- The question whether a stipulation to pay interest 
at an excessive rate from date of default is or is not 


penal in any particular case depends on the facts and 
circumstances of that case. 

Where a mortgage deed stipulated interest of 
twelve annas per cent. per mensem, and in case of 
default in payment of interest annually, the mort- 
gagor made himself liable to pay interest at the rate 
of two per cent. per mensem on the unpaid interest till 
the payment of the entire mortgage money: 

Held, that the provision for interest on interest 
was intended only as compensation to the mortgagee 
in the event ofdefault on the part of the mortgagor, 
and that if the provision was considered penal, the 
plaintiff could reasonably claim compensation at the 
rate charged by him. 

A provision in a mortgage deed allowing the mort- 
gagor the right to redeem earlier than the stipulated 
period is one in favourof the mortgagor and for hig 
benefit and does not give to the mortgagee any right 
of foreclosure before the expiry of tha stipulated 
period, 


Mr, P. N, Chaudhri, for the Appellant. 

Messrs. Radha Krishna and S. N, Sri. 
vastava, for the Respondente. 

Judgment.—This is a defendant's 
appeal against the decree dated 28th 
April 1931 of the learned Subordinate 
Judge of Unao. It arises out of a suit for 
foreclosure on foot of a mortgage. deed 
dated Bih May 1917 ‘executed by the 
defendant Ganga Prasad in favour of the 
plaintifia Bishunath Singh and Aparbal 
Singh. The principal amount secured by 
this mortgage deed is Re. 5.500, It contains 
a promise to repay it within three years, 
The rate of interest stipulated in the deed 
is 12 annas per cent, per mensem. In 
case of default in payment of interest 
annually, the mortgagor made himself 
liable.to pay interest at the rate of 2 per 
cert. per mensem on the unpaid interest 
till the payment of the entire , mortgage 
money. Nothing was paid by the defend. . 
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ant either towards the interest or towards 
the principal. The plaintiffs therefore 
claimed that a sum of Rs. 27,628-8-9 was 
due to them for principal, interest and 
interest upon interest eccording to the 
terms of the deed and claimed a decree for 
foreclosure in respect of it. ; 

The only two pleas raised in defence 
which are material for the purpose of this 
appeal were that the rate of interest 
provided in the deed was penal and that the 
suit was barred by limitation, The learned 
Subordinate Judge rejected both of these 
pleas and gave the plaintiffs a decree for 
Rs. 22,628-8-2 and costs and ordered that 
if the defendant paid the aforesaid amount 
with 9 per cent. per annum interest on 
Res, 5,500 from the date of decree till the 
date of payment, within six months from 
the date of the decree, the mortgaged 
property would stand redeemed; otherwise 
it should be foreclosed. 

The main contention urged on behalf of the 
appellant is that the stipulation for enbanced 
interest from the date of default is one 
by way of penalty. Reliance bas been 
placed upon a Fall Bench decision of the 
Madras High Oourt in A, Muthukrishna 
Iyer v, Sankaralingam Pillai (}). In this 
case no interest was payable until default 
but interest at an exhorbitant rate, namely, 
one pie per rupee per day. which was a 
little more than 1:0 per cent. per annum 
was payable from the date of default. It 
was held by the Full Bench that the 
latter stipulation was penal and that the 
Court could award reasonable compensa- 
tion in lieu of such excessive interest. 
Thus it will be clear on the facts stated 
above that the case is not in point. In 


Rajinder Bahadur v. Bhagwandin (2) to. 


which one of us isa party, it was held 
that the question whether such stipulation 
is or is not penal in any particular case 
must depend on the facts and circumstances 
of that case. We have therefore to sea 
whether in the circumstances of the 
present case, the provision for interest on 
interest at an enhanced rate is one in- 
tended by way of reasonable compensa- 
tion to the mortgagee for the default in 
payment of interest on the part of the 
mortgagor or is intended as & punishment 
for the default. It is very common in this 
part of the country to make provision for 
compound interest. 


© (1) 18 Ind, Oas, 417; 36 M.229; 13 M. L, T. 20; 

24M. L. J. 135. (F.B. 
ote Ind, Qas. 287; A. I, R. 1931 Oudh 33; 6 

Luck. 321; 70, W, N. 963. a 
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But it is important to note that the 
mortgage-deed in suit does not provide 
for any compound interest. All that it 
provides is that in case interest is not’ 
paid regularly, the .amount of. interest 
which remains unpaid is to carry simple 
interest at the rate of 2 per cent. per 
month. If the deed had provided for 
compound interest at the rate of 12 per 
cent. per annum, the amount payable at 
the date of suit would have been con- 
siderably more than the amount claimed 
by the mortgagee under: the terms 
stipulated for. in the deed. In: a case 
decided by the Allahabad High Court in 
20 Ind. Oas. $42 Deo Kuar v. Gulab Kuar 
(3) which is on all fours with the 
present case, it was held that the provision 
for interest on interest at the enhanced 
rate of 2 per cent, per-mensem when the 
original rate of interest was only Y9 per 
cent. was not necessarily a penal rate. 
Having given our consideration to all the 
terms and conditions of the deéd, we are 
of opinion that tae provisioa for interest 
on interest was iuteuded only as com- 
pensation to the mortgagee in the event 
of default on the part of the mortgagor. 
Even if the provision is to be considered 
penal, we think that the plaintiff can 
reasonably claim compensation at the 
tate charged by him, because, as we have 
already pointed out, the amount calcu- 
lated at that rate works out to a -consi- 
derably smailer sum than the amount 
for which the defendant would have 
been liable if he had been made to pay 
compound interest even. at 12 per cent, 
per annum. We can therefore see no 
grounds for interference with the decree 
of the lower Oourt so far as the amount 
allowed by way of interest is concerned. 

Next it was also faintly contended that 
the suit was barred by limitation, This 
contention is altogether without 
substance, The mortgage-deed fixes a 
term of three years and the present suit 
has admittedly been instituted within 12 
yeers of the term fixed. It is contended 
that the mortgagor has been given the 


Tight to redeem at any time within three 


years. But it is quite clear on the terms 
of the deed that no right of foreclosure 
accrues to the mortgagee until after the 
expiry of the stipulated period of three 
years, The provision allowing the mort- 
gagor the right to redeem earlier than 
the stipulated period is one in favour of 
the mortgagor and for his benefit. It does’ 
(8) 20 Ind, Gas, 949, Kh. ie 
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not give to the mortgagee any right of 
foreclosure before the expiry of the stipulat- 
ed period, The plea of limitation must 
therefore fail, 

The result therefore is that the appeal 
fails and is dismissed, but in view of the 
large amouot of interest which has 
accumulated and to which the plaintiff 
has been held entitled, we think that we 
should make no order as to costs in this 
appeal, 

NJA, Appeal dismissed, 


——$—~ 


LAHORE HIGH COURT. 
Oriminal Appeal No. t59 of 1931. 
December 1, 1931. 

OoLpsTzBAM AND Jat Lat, JJ. 
SULTAN AND ANOTAES-— OONVIOT— 
APPELLANT 
tersus 
EMPEROR—RE:PONDENT. 

Evidence Act (I of 1872), s. l1lh—Approver—Um- 
corroborated testimony—Whether can afford basis for 
conviction—Approver's wife—Statement of—Whether 
sufficient corroboration. 

‘The rule that itis not safe to convict upon the 
uncorroborated testimony of an approver is based on 
long experience of the Oourts of India. 

The testimony of an approver’s wife does not 
afford reliable independent corroberation of the ap- 
prover's evidence, 


. Appeal from an order of the Sessions 
Judge, Multan, dated the 7th July 1931. 

. Mr. Niaz Ali and Sheikh Mukhammad 
Amin, for the Appellants. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondents. 

Coldstream, J. —The appellants, Sultan 
a. Mullah, and Farid, a Kumhar, of Shahadat 
Kaddila in Multan District bave been 
sentenced to death by the Sessions Judge 
of Multan for having murdered Ahmade, 
the husband of Sultan's sister. Musammat 
Satu, on the night of the 27th February 
1931. Lahna, who is married to Musammat 
Sulan, another sister of Sultan, who has 
confessed to complicity in the crime, is an 
approver in the case, 

* * 4 

About a month before the murder 
Sultan's wife Sulan (P. W. No, 13) had 
left her husband and returned to her 
parent's home in Bela Punjwani where the 
deceased Ahmada lived. Itis alleged that 
Ahmada had been improperly intimate 
with Sulan both before and after her 
marriage to Sultan and was also carrying 
on an intrigue with Lahna’s wife, who is 
also called Sulan, and. that it was the 
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suspicion of his adultery with their wives 
that prompted Sultan and Lahna, with the 
help of Farida appellant who was a close 
friend of Sultan and fomented this suspicion 
to kill Ahmada, 

Before Sulan had left Sultan to go to 
her -parents Sultan had accused her of 
wickednese and beaten her and on another 
occasion Sultan and Lahna had both been 
taunted by Ahmada’s mother Niamat (P. 
W. No. 12) with their inability to keep 
their wives in order. The two men had 
resented this and Sultan had grozsly 
insulted Niamat on this occasion. 

The approver's story is thaton the 27th 
February 1931 Ahmada was persuaded 
against his will to spend the night in 
Sultan's house after telling Sultan that 
there was no basis for his suspicions, 
Lahna was, however, solemnly aesured by 
Sultan snd Farid that Ahmada was really 
carrying on with both the Sulane. Sultan 
went to spend the night with Farid, leaving 
Lehna and Ahmada who went to sleep in 
Sultan’s house, where they werejoiced by 
Bulan, Lahna’s wife who elept on a platform 
in the same room. Ia thsonly other room 
of the house were Muhammada (Soaltan’s 
father) Muiammada’s wife Jawaiand Bakho 
their daughter. 

When all was quiet, Sultan and Farid 

came into the room and Sultan killed 
Abmada with an axe, striking him on the 
head. When Ahmada fell off the bed 
Sultan strangled him. Farid and Sultan 
carried the dead man out, passing Muham- 
mada Jawai and Bakho who had been 
roused by the noise at the door. Lahna 
procured an earthen pot which was filled 
with mud and tied to the body, The body 
was thrown into the river close to the house. 
An attempt was made toremove the traces 
of blood. Ahmada’s turban and shirts 
were burnt. 
- On the 9th March 1931 Ahmada's body 
was found in the river and identified. 
Examination by the Assistant Surgeon, 
Khanewal, onthe 10th proved that Ahmada 
had been struck four times with a sharp 
weapon on his head and neck. The skull 
had a cut through it four and a half inches 
long and was fractured in two other places 
Death had apparently taken place ten or 
twelve days before examination. 

To corroborate Lahna the most important 
witness produced was Sulan, his wife, (P. 
W. No. 3). Her evidence was that she had 
gone to sleep on the platform in the room 
with Ahmada and Lehna, She was waken- 
ed by the sound of feet “Sultan, Farid and 
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Lahna all killed Ahmada.” When she got 


up she saw them standing by his bed. 


Sultan had an axe in his hand, Sultan 
quieted her. Farid and Sultan carried out 
the body, She identified as Sultan's a quilt 
found in Sultan’s house which had been 
proved to bear traces of human blood, 
Musammat Sulan, wifeof Sultan admitted 
thatshe had been intimate with Ahmada 
before she married Sultan. Besides this 
testimony the prosecution proved that 
earth scraped from the flsor of Sultan’s 
room on the 10th contained human blood, 
that Sultan suspected his wife and had 
beaten her, that his conduct siter the 
murder had been suspicious and that the 
pot found tied to the corpse came from 
Sulan’s house. 

The appellants denied their guilt, Sultan 
denied the alleged intimacy of his wife 
and his sister with Ahmada. He admitted 
ownership of the quilt. He had been 
falsely charged because Ahmada had come 
to his house. Farid declared that Labna 
had accused him because he suspected him 
of adultery with his wife Sultan. No defence 
evidence was called. All four assessors 
found the charge proved agsinst Sultan 
but three were for acquitting Farič, the 
fourth accepted the approver’s story un- 
reservedly, 

Ths le:rned Judge has not relied upon the 
evidence of Lahna’s wife and has held that 
the rest of the evidence, with the exception 
of the admission of Sultan's wife Bulan that 
she had committed adultery with Ahmada, 
does not conclusively ‘implicate either of 
the appellants. Accepting this proof 
of motive he has found in it saffici- 
ent corroboration of Lahna’s evidence 
to enable him to convict Sultan. In the 
case of Farid he hes adopted the un- 
usual course of accepting the approver's 
statement, which he had held to be un- 
corroborated as against Farid by indepen- 
dent evidence, as justification for his 
conviction. 

We have been taken through the re- 
cord by Mr. Niaz sli who has argued 
the appeal and have heard Mr. Sawhney 
who has opposed it on behalf of the 
Orown. : 

That the corpse found in the river was 
Ahmada’s is not disputed. The nature of 
the wounds upon it prove that he was 
deliberately and cruelly murdered with 
some weapon like an axe. The evidence 
places Sultan's guilt beyond any doubt. 
The Sessions Judge is incorrect in re- 
marking that the discovery of blood in 
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the room in which Lehna says the mur- 
der was committed does not implicate 
Sultan, who admits that Ahmada came 
to his house, The evidence of Sultan’s 
bloodstained quilt also corroborates the 
approver'’s story. That Sultan knew that 
Ahmada had been killed in his house is 
certain, but he told Jhanda (P. W. No. 
10) and Shahamada (P. W. No. 15) that 
Abmada was alive and had gone to Aranti, 

The Judge appears to have overlook- 
ed the significance cf this piece of evidence. 
The evidence of Sulap, wife of Sultan, 
accepted by the Judge, establishes the 
fact that Sultan hada motive to do away’ 
with Ahmada. There is in my opinion 
reliable corroboraticn of the etary of the 
approver between whom ani Sultan, his 
wife's brother, no grcund of enmity is 
anywhere suggested. The reasons ad- 
vanced by the learned Judge for reject- 
ing the evidence of Salan (P. W, No. 13) 
and Muhammada P. W. No. 14) regarding 
the second “episode” to which he refers 
at page 39 of the printed book, are not 
convincing. The discrepancies he notes 
are not material and it is incredible 
that the incident was a pure iavention. 
In this connection I may remark that in 
the circumstances apparent the Judge’ 
would have exercised bis discretioa prop- 
erly in placing Muhammada's previous 
Statement upon record under pr, 288 of the 
Oriminal Procedure Oode. Tho prosecu- 
tion had a right toaek fortiis to badone. 
Muhammada was clearly attempting to re~ 
silo from his statement and itis remark- 
able that the Judge while refusing to 
take action under thatsection nevertheless, 
allowed the Public Prosecutor to cross- 
examine him as a hostile witness. 

The evidence of Sulan, Lahna's wife: 
(P. W. No. 3) is certainly to be considered’ 
with great caution, because she is support- 
ing the story by giving which her hus- 
band has procured his pardon. But the’ 
grounds put forward by the Sessions Judge 
for his refusal to rely upon her evidence are 
not cogent. The learned Judge has rejected 
her statement although she appeared to 
him to be truthful and he saw no “rea- 
son why be should not attach the fullest 
weight to her evidence" largely because while 
she has inthe Committing Magistrate's 
Court admitted her liason with Ahmada 
and her husband’s suspicions of it, at. 
the trial she at first denied this, although 
in re-examination she admitted the truth 
of her previous’ statement, and also be- 
cause the prosecution did not put inte the 
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witness-box Sultan's parents and sister 
who were sleeping in the adjoining room 
and saw the body being carried out. Itis 
obvious why tle prosecution did not call 
these persons, the presumption is that 
they would not have given evidence 
against Sultan which the prosecution be- 
lieved to be true. On the other hand 
while there was no reason why. they should 
not have given evidence, if they possibly 
could, which would free their son and 
brother from suspicion, they were not 
summoned in defence, If the Judge thought 
their evidence essential he should have 
called them himself. Their non-appearance 
for the prosecution in the circumstances 
“was no reasonable ground for rejecting 
Sulan’s evidence. 

Finding the guilt of Sultan established 
independently of the evidence of Bulan, 
Lahbna's wife, and seeing no reason for with- 
holding the death penalty I would dis- 
miss his appeal and confirm the sentence 
. of death. 

The rule that it is not safe convict upon 
the uncorroborated evidence of an appro- 
ver, ordinarily followed by this and other 
courts is based, asthe Judge observes, 
on long experience of the couris of this 
country of which the learned Sessions 
Judge has unfortunately had very little 
himself. There is no reason in this case 
for a departure from this practice in the 
case of Farida and no le:s scrupulous 
caution is called for in dealing with the 
approver’s evidence as the Judge has ex- 
ercised: in. dismissing that of his wife 
Sulan. It remains to be seen whether 
there is in fact independent reliable evi- 
dence connecting Farid personally with 
the murder. The evideace of Bulan (P, 
W. No.3) and Niamat (P. W. No. [2) shows 
that Farida wasa friend and associate of 
Sultan. Sultan says his family went to pay 
a condolence visit to Abdul Hakim because 
his uncle had died there, It cannot be said 
that this evidence proves a sufficient mo- 
tive for Farida to kill Ahmada. 


The statement of Niamat that Farida 
declared in her presence. that he would 
help Sultan and Lahna to keep their wives 
in order has -been disbelieved because 
it does not appaar in the evidence 
she gave in the Committing Court. The 
result is that the only corroboration of 
Lahna's story of the crime is, admitted- 
ly, that of Sultan, Lahna’s wife. But 
this evidence as I have shown has been 
rejected by the Judge. Having regard 
to this fact and to the fact that it can- 
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not be considered untainted, Í am not pre- 
pared to find in it alone reliable inde- 
pendent corroboration of the approver's 
testimony. 
I would accordingly accept Farida’s appsal 

and acquit him. 

dai Lal, J.—I agree. 

N./4. Sultan's appeal dismissed; . 

i Farida's appealaccepted, 


RANGOON HIGH COURT. 
FULL BENCH. 
Civil Reference No, 10 of 1932. 
January 31, 1933. 
Pugs, O. J., Das AND Mya Bu, JJ. 
` In the goods of MAUNG NYI or 
KHANGONE. 

Workmen's Compensation Act (VIIL of 1988), s8. . 
4 (1), 8 (1), (4)—Payments made to injured workman 
before his death—Whether can be deducted from 
compensation payable to dependants after death. 

Under the Workmen's Compensation Act the only 
deduction permissible from the compensation de- 
posited under s. 8 (1), is in respect of funeral ež- 
penses. Oonsequently, payments made to an injured 
workman before his death unders. 4 (1) (d) cannot 
be deducted from the compensation payable under 
s 4 (l) (a) after the death of the workman, The 
right ofthe dependants to compensation upon the 
death of a workman is independent of the workman's 
right to compensation. Williams v. Vauxhall 
Colliery Co. Ltd. (1), referred “to, 

Page, O J.—Jnisisareference under 
s. 27, Workmen’s Oompeneation Act (VIII of 
1:23) in tne following terms. < 

“(1) In my Wor. Oom, case No. 8 of 1932,'the Burmah 
Oil Oo. Ltd., deposited a sum of Rs. 980-4-0 ag 
compensation payable on account of the death of the 
Company's employee Maung Nyi. (2). The total 
amount payable amounted to Rs. 1,050, but the Qom- 
pany deducted (a) Rs. 50 for funeral expenses; and 
(b) Rs. 19-12-0 which amount was paid to the deceased 
while he was still in hospital before his death under 
the provisions ofs.4(1) (d) of the Act. It is with 
regard to the latter deduction that a ruling is sought. 
(3) Form A: vide R, 6, Workman’s Oompensation 
Rules, 1924 in para. 2.thereof seems to indicate that 
the deduction was permissible. On the other hand 
s. 8of the Actdoes not appear to allow payments 
made to an injured workman before his death to be 
deducted from ‘the compensation payable to his 
dependants after his death. (4) The question there- 
fore is: Isit permissible for payments made to an 
injured workman before his death under s. 4 (1) 
(d), workmen's Oompensation Act, to be deducted 
from the compensation payable under s,4 (1) (a) of 
the Act after the death of the workman? | i 

(Sd). D. Phelips, Commissioner, 

Workmen's Compensation, Yenangyaung.” 

Unders. 8, 

“(1) Compensation payable in respect ofa workman 
whose injury has resulted in death shall be deposited 
with the Commissioner, and any sum so deposited 
shall be apportioned among the dependants of' the 
deceased workman orany of them in such proportion 
as the Commissioner thinks fit or may, in the discre- 
tion ofthe Oommissiener, be allotted to any ong 
such dependant.” < 

“(4) On the deposit of any money under sub-s. (1), the 
Commissioner may deduct there from tho actual cost 
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of the workman's funeral expenses, to an amount not 
` exceeding Rs. 50 and pay the same to the person by 
whom such expenses were incurred.” 

Now, the amount of the “compensation 
payable in respect of a workman whcse 

- injury has resulted in death” isset out in 
s. 4 which provides inter alia that the 
amcunt of compensation where death 
results from the injury shall be: 

“(1) In the case ofan adult,a sum equal to thirty 
months’ wages or two thousand five hundred rupees, 
whichever is less, and (2) in the case of a minor, two 
hundred Rupees.” 

Ins. 4 provision is also made for the 
payment tothe workman of a lump sum 
in the case of an injury resulting in per- 
manent, total or partial disablement, and 
for half-monthly payments during tem- 
porary disablement. The answer to the 
question propounded, in my opinion, turns 
upon the construction of the proviso to 
B. 4 (1), which runs as follows: 

“Provided that there shall be deducted from any 
lump or halfemonthly payments to which the workman 
is entitled the amount of any payment or allowance 
which the workman has received from the employer 
by way of compensation during the period of disable- 
ment prior to the receipt of such lump sum or of the 
first _half-monthly payment as the case may be.” 

It may well be that the intention of the 
‘Legislature in enacting both the Indian and 
‘the English Workmen's Oompensation Acts 
was to provide that the maximum compen- 
sation payable by the employer should be 
fixed, and thatthe employer should not be 
liable for anysum beyond the prescribed 
maximum. In the English Act in s. 8 (2) 
(iii) it is lasid down in respect of the lump 
Bum payable on death that: 

“there shall be deducted from the sum ag above 
calculated the amount of weekly payments (if any) 
made to the workman before his death, so however 
as not to reduce thelump sum below two hundred 
pounds,and if such weekly payments have been 
redeemed under this Act there shall also be deducted 


the amount paid in respect of the redemption 
thereof. : 


In the Indian Act, Lowever, there is Lo 
such provision, and the Oourt has to con. 
struethe Act as it stands. Now, the tight 
-of the dependants to compensation upon 
the death of a workman is independent of 
the workman's right to compensation: geg 
Williams v. Vauxhall Colliery Co, Ltd, (1) 
and from the compensation deposited under 
s. 8 (1) the only permissible deduction is in 
respect of funeral expenses: s. 8 (4). It 
follows therefore that unless the deduc- 
tion under consideration is permissible by 
reason of the proviso tos. 4 (1) it cannot 
be made from the lump sum payable to the 
dependants under s. 8, Now, it is common 

round that that deduction in dispute in 

a) (1907) 2 K. B, 433; 76 L. J. KB. 854,- 
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the present case is a 

“payment or allowance which the workman has 
received from the employer by way of compensation 
during the period of disablement” 


ana the answer to the question referred, 
in my opinion, depends upon whether the 
words in the proviso to s 4 (1) “to which 
the workman is entitled” apply to the 
words “any lump sum” or only to the 
words ,“half monthly payments.” It 
appearsto me that the words “any lump 
sum” and also the words “half monthly 
payments” are governed by the words “to 
which the workman is entitled.” Ifthe 
contention which the employer urges upon 
the court were to be accepted, the ¥.words 
“to which the workman is entitled” would 
be surplusage, and it would appear that 
those words were inserted in the proviso to 
8. 4 (1) expressly to exclude any deduction, 
except in respect of funeral expenser, from 
the lump sum, payable as compensation 
to the dependants under s. 8. Such a lump 
sum is not aeuum “to which the workman 
is entitled,” but is payable to the depen- 
dants in respect of their separate and 
independent right to compensation. For 
these reasons I would answer the question 
propounded in the negative, 

Das, J.—I agree. 

Mya Bu, J.—I agree. , 

N/a, Reference answered, 





._ OUDH CHIEF. COURT. 
Civil Miscellaneous Appeal No. 5 of 1932, 
é November 7, 1932, 

Raza AND BisHEsHwak Natu, JJ, 
ABID ALI KHAN-— PLAINTIFF—APPELLANT 
versus 
B. KIDAR NATH—Daranpanr— 
RE:PONOENT. 

Limitation Act gx „of 1908), s. 5—Appellant prosea 
cuting case in good faith and with due diligence—Delay 
in filing appeal, if can be condoned—-Provincial In- 
solvency Act (F of 1920), ss. 4, 68—Dismissal of 

objections without notice to objector—Legality of. 

Where the appellant has been prosecuting hig 
case in good faith and with due diligence, but the 
case has not been tried on merits and the appellant 
has been sent from court to court without the matter 
in controversy being decided the delay in filing 
appeal could be condoned under s. 5, Limitation Act. 

An order by the Insolvency Judge dismissing 
an objection petition in the objector’s absence and 
without giving him any notice of the hearing, is 
irregular and illegaland must be set aside. 

Civil Miscellaneous Appeal against an 
order of the Second Additional District 
Judge, Unao, dated the 16th October 1924, 

Mr, -K. P. Misra, for the Appellant, 

Mesere, L. S. Misra and Ali Zaheer, for 
the Respondent. 
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dudgment.—This is an appeal from a 
decree of the learned Subordinate Judge, 
Unao, dated 3lst October, 1930, affirming 
a decree of the learned Munsif of Purwa, at 
Unao, dated 12th May 1930. This case has 
an unfortunate history. The facts are 
these: One Ambika Prasad executed asale 
deed in favour of the plaintiff, Abid Ali 
Khan, in respect of certain property on 
5th February 1926, He presented an ap- 
Plication for insolvency on 23rd May 1927, 
He was adjudged an insolvent on 26th 
November 1927. On 22nd December 1927 
the Receiver appointed by the insolvency 
Court attached the property in suit and 
fixed 23rd January 1928 for sale. The 
plaintiff Abid Ali Khan presented an appli- 
cation to the Receiver on 10th January 1928 
objecting to the proposed sale on the basis 
of the sale deed dated 5th February 1926. 
The Receiver submitted a report on the 
plaintiff's application to the insolvency 
Court on 13th January 1928. The report 
.was to the effect that the transfer relied 
upon by the plaintiff was made within two 
years of Ambika Prasad’s insolvency and 
was therefore voidable at the option of the 

. Receiver. On 13th January 1928 the insol- 
vency Oourt dismissed the plaintiff's 
petiticn of objection in his default although 
the plaintiff had not been given any notice 
of the hearing. Itis clear that this irregu- 
larity in dismissing the plaintiff's petition 
in his absence without giving him a hear- 
ing is very objectionable. On 20th January 
1928, the plaintiff Abid Ali Khan made 
another application to the insolvency Oourt 
setting up his claim under the sale-deed 
mentioned above and:stating the fact that 
he had formerly made a similar application 
on 10th January 1928, 

On 24th February 1928 the insolvency 
Oourt treated the application of 20th Jan- 
uary 1928 as an application to set aside the 
ex parte order dated 13th January 1928. 
Notices were given to the Receiver and the 
creditors to show cause against the applica- 
tion being granted, The case came up 
for hearing before another Judge on 16th 
October 1429. That learned Judge held 
that the application of 20th January 1922 
could not be treated as an application for 
setting aside the ex parte order of 13th 
January 1928. He treated the application of 
20th January 1928 as an independent appli- 
cation and dismissed it as time-barred under 
s. 68, Provincial Insolvency Act, on the 
ground that it had been made after the 
lapse of more than 21 days from the date 
of attachment by the Receiver, Though he 
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dismissed that application he added that it 
was open to thefpleintiff Abid Ali Khan to 
have the question of his right tothe property 
in suit determined by instituting a suit 
for a declaration in the proper court, The 
plaintiff Abid Ali Khan submitted to the 
order of the insolvency Uourt and acting 
upon the directions given by the Judge 
filed a regular suit in the court of the 
Monsif of Purwa on 18th January 1930. 
When that suit was filed the Receiver came 
forward with the plea that the suit was 
barred under s. 4 (2), Provincial insolvency 
Act, by the reason of the order of 13th 
January 1928. The Munsif of Purwa accept- 
ed the plea and dismissed the suit. The 
plaintiff Abid Ali Khan then filed an appeal 
but his appeal was dismissed by the learned 
Subordinate Judge on 31st October 130. 
He then filed this appealin this conrt on 
7th February 1931. During the pendency 
of this appeal the plaintiff Abid Ali Khan - 
filed two other appeals, one against the 
order dated 13th January 1928 and the other 
against the order dated 16th October 1929 
mentioned above. We have to dispose 
of all these three sppeale. 

We have heard the learned Ooun- 
sel on both sides, In our opinion 
the second Oivil Appeal No. 63 of 
1931 fails for the reasons given by the 
learned Subordinate Judge in his judg- 
ment, The appeal fails on points of law 
and we are not prepared to disagree with 
the decision of the learned Subordinate 
Judge on those points. However, 
the plaintifi’s appeal against the order 
dated 13th January 1928 must be allowed. Ib 
js true that the appeal in question has been 
filed more than four years after the date of 
the order, but we are inclined to extend 
time under s. 5, Limitation Act, having re- 
gerd toall the facts and circumstances of 
this litigation. The plaintiff-appel- 
lant has been prosecuting his vase 
in good faith and with due diligencé, 
but unfortunately the case has not been 
tried on the rerits so far. He has been 
sent from court to court and still the 
matter in controversy has not been decided 
by any court. The delay in filing the ap- 
peal has been statisfactorily explained. 
We are of opinion that the plaintifi. appel- 
lent hed sufficient cause for not preferring 
the appeal in question within the prescribed 
period of limitation. We have no hesitation 
in setting aside the order of the insolvency 
Court dated 13th January 1928. The insol- 
vency Judge was decidedly wrong in dis- 
missing the plaintiff's petition of qbjectiong 
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in his absence and without giving the 
plaintiff any notice of hearing. The order 
in question is irregular and illegal and 
must beset aside. Hence we allow Appeal 
No. 4 of 1932. 

Now the sppellant's learned Oounsel does 
not press his Appeal No.5 which haa been 
filed against the order dated 16th October, 
1929. The result is that we dismiss Appesls 
Nos 63 of 1931 and 5 of 1932 with costs. We 
allow Appeal No. 4 of 1932, and setting aside 
the order dated 13th January 1928 direct 
the insolvency court concerned to hear the 
plaintiff's application dated 10th January 

. 1928, and dispose of it according to law. 
The application dated 10th January should 
be treated aa an application made tothe 
insolvency Oourt. The question of the 
validity of the plsintifi’s cale dred dated 5th 
February 1926 will be decided under s. 53, 
Provincial Insolvency Act, We make no 
orjer as to costs. 


Neja. Order accordingly. 


l RANGOON BIGA COURT. 
Oivil Miscellanesus Appeal No. 109 of 1931, 
March y, 1932. 

P.aeg, O. J., ant Mya Bu, J, 
In the matier of U, A HIGRER GRADE 
PLEADER or TAOUNGOO, 

Legal Practitioners’ Act ( VIII of 1879), 8.18 (b)— 
Pleader defending accused in whose case Pleader is 
‘interested—Obstruction of the course of  justice— 
Covert attacks on Magistrate.for unfairness and par- 
tiality—Conduct of Pleader ‘unseemly, contumacious 
and impertinent —Punishment. 


U, a Pleader who had been granted a timber 
license in respect of a certain area, had employed 
another person as his agent for carrying on work 


under the license. The latter was charged with 
offence in connection with the selling of timber in 
areas and in amanner not permitted by the license. 
U appeared for the defence in the case and it 
appeared from the records thathe allowed himself 
to be“ swayed too much by his own feelings” in 
the course of the trial and cenducted the case for 
the defence in a manner that made manifest his 
intention improperly to obstruct thecourse ofjus- 
tice. The record was replete with frivolous objec- 
tions and open andcovert attacks upon the presiding 
Magistrate for alleged unfairness and partiality. 
When called upon to answer the charge of improper 
conduct, the Pleader urged that he was provoked 
to commit the improprieties of which he was guilty 
by the trying Magistrate who was prejudiced against 
him from the outset because he had consented to 
appear forthe accused in acase in which he was 
himself “ deeply involved ” : 

Held, that the defence was unsustainable and 
that the Pleader was guilty of grossly improper 
conduct in the discharge of his professional duties. 
. Held, also that the conduct of the Pleader was 
Janseemly, contumacious and impertinent’ and hay- 
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ing regard to his grossly improper conduct he should 
be suspended from practice for two years, 

For ihe due administration of justice it is essential 
that order and decorum in theconduct of judicial 
proceedings should be maintained. 


Mr. Thein Maung, for the Pleader. 

Page, C. J.—In this proceeding U, a 
Higher Grade Pleader, has been called 
upon to show cause why he should not be 
suspended or dismissed under s. 13 (b), 
Legal Practitioners Act (Act VITI of 1879). I 
yieldto no onein determining to uphold 
the rights and privileges of the Bar. But 
no reasonable person could doubt that the 
respondent was guilty of grossly improper 
conduct when he was appearing as a 
Pleader on behalf of the accused at the 
trial of “Emperorv. Maung Aye.” It 
appears that therespondent had been 
granted a timber license in respect of a 
certain area and that he had employed 
the accused as his agent for the purpose of 
carrying on work under the license. The 
sccused was charged with offence in con- 
nection with the selling of timber in areas 
and in a manner not permitted under the 
license. The trial was held before the 
8th Additional Magistrate of Taougoo 
and the respondent appeared for the ac- 
cused. 

In these circumstances, in my opinion it 
was not only indiscreet but reprehensible 
that the respondentshould have conducted 
the defence of the accused. A perusal of 
the record discloses that the respondent’s 
fears were well founded: that he did 
allow himself to be “swayed too much by 
his own feelings”: in the course of the trial 
and conducted the case for the defence in 
a manner that made manifest his intention 
improperly to obstruct the course of justice. 
The record is replete with frivolous objec- 
tions and open and cévert attacks upon the 
presiding Magistrate for alleged unfair- 
ness and partiality. In showing cause 
against the charges that had been laid 
against him of grossly improper conduct 
in the discharge of his duties as a Plea- 
der, the respondent had not attempted to 
dispute the facts apon which the charges 
are based, and in taking this course he 
has been well advised by the learned 
Advccate who appeared for him. The 
answer to the chargesthat is made on be- 
half of the respcndent is by way of 
“confession and avoidance” and it hag 
been urged that in ccnducting the defence 
of Aung Mya(?) the respondent was provok- 
ed to commit the impropricties of which 
he was guilty by the trying Magistrate 
who was prejudiced against him from the 
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outset because he had consented to appear 
for the accused in a case in which he was 
himself “deeply involved.” In my opinion 
this contention is plainly unsustainable, 
and from the record of the proceedings 
it is apparent that the trying Magistrate 
suffered the insolent and obstructive 
tactics of the respondent with forbearance 
and patience far greater than the respon- 
dent either deserved or could have expect- 
ed. Indeed, “on at least one occasion” as 
the Magistrate has pointed out, the res- 
pondent: 

“invoked the wrath of the gods and insisted in an 


angry and turbulent manner in turning and speak- 
ing to them loudly and defiantly about the Court's 


injustice.” 

The facts upon which the charges 
against the respondent have been found- 
ed are in substance admitted, and it is 
clear that the respondent has been guilty 
of grossly improper conduct in the dis- 
charge of his professional duties. For 
the due administration of justice it is 
essential that order and decorum in the 
conduct of judicial proceedings should 
be maintained and I am at one with the 
trying Magistrate in holding that the 
conduct of the respondent “has been Bo 
unseemly, contumacious and impertinent” 
that serious notice of it must be taken. 
Having regard to the grossly improper 
conduct of the respondent U, the Oourt 
orders that he be suspended from practice 
as a Pleader for two years. 

Mya Bu, J.—I concur. 

N/a, Order accordingly. 


—————— 


LAHORE HIGH COURT. 
First Civil Appeal No. 2179 of 1926. 
November 10, 1931. 

ADDISON AND HILTON, JJ. 
PESHAURI LAL AND aNoTHHR—PLAINIIFFS 
reed i — APPELLANTS 

versus 
JAI KISHAN DAS ann oTHERS— 
DEFENDANTS—RESPONDENTS. 

Court Fees Act (VII of 1870), Sch. J, Art. 1— 
Partition suit—Appeal—Claim for higher amount 
than what was awarded—Court-fee payable—Limita- 
tion Act (IX of 1908) s.5—Bona fide mistake—Ezxten- 
sion of time, 

In an appeal from a partition suit if the appel- 
lant claims that he should have been awarded a 
certain amount more than what was awarded, court- 
fee must be paid ad valorem on the amount claimed. 

Where the only question is that the court-fees are 
payable advalorem ona particular amount, there is 
no bona fide mistake justifying extension of time for 
appeal, Lekh Ram v. Ramji Das (1), followed. 
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First Oivil Appeal from the decree of the 
Additional Subordinate Judge, Firat Olass, 
Lahore, dated the 24th June, 1926. 


Messrs. C, H. Carden Noad and H. C. 
Kumar, for the Appellants. 

Lala Durga Das and Mr. Lal Chand 
Malhotra, for the Respondents. 

Addison, J.—Plaintifis sued the 
defendants for partition of certain 
properties, movable and immovable. 


They first obtained a preliminary decree 
and on the 24th of June 1926 a final decree 
for possession of a cərtain house together 
with a money decree for Rs. 2,202 5-74 
against the defendants. Against the order 
passed in the final decree the plaintiffs 
lodged this first appeal and in grounds 2, 3 
and 4 thereof claimed that they were entitl- 
ed toa further ‘sum of Rs. 5,581-12 being 
half the total of the three sums mentioned 
in those grounds. 

The court-fees paid on the appeal were 
Rs. 9-12. It is objected that they should 
have been paid on Rs. 5,581-12 which wasthe 
additional amount claimed in the appeal. 
There is no doubt that this is correct and 
that the amount in dispute in the appeal 
is the sum of Rs. 5,581-12. That being the 
case the court-fees were payable on thatsum 
under Article 1 of Sch. I of the Court 
Fees Act. 

Thereis no question of hardship in the 
present cage as the claim in appeal was as 
set forta above and there was no question but 
that the court- fecs were payable ad valorem 
on Rs. 5,5€1-12. It cannot be held that 
there was any bona fide mistake. There is 
thus no reason to extend the time and I 
would, therefore, following Lekh Ram v. 
Ramji Das (1), dismiss ‚tbe appeal but 
wouldleave parties to bear their own 
costs init, The crces-cbjections are aleo 
dismissed but without costs, 

Hilton, J.—I agree. 

N/A. Appeal dismissed. 

(1) 57 Ind. Oas. 215; 144 P. L. R. 1920; 1 L. 284; 
3 Lah. L. J,370. 





RANGOON HIGH COURT. 
Second Oivil Appeal No.75 of 1932. 
January 10, 1993. 
BAGULERY, J. 
MAUNG BA THEIN AND ANOTHBS— 
APPELLANTS 
versus 
MAUNG BA OO AND oTHE :8— 
Rp:pon DENTS, 
Civil Procedure Code (Act V of 1908), s. 100, 0. XLI, 
r.24—Trial Court recording evidence but deciding case 
without considering some evidence as inadmissible 
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Appeal—Appellate Court holding evidence admissible 
and affirming decree—Second appeal, whether lies— 
Burma Courts Act (XI of 1922), s. 11. 

Where the trial Court recorded the whole evidence 
available in a case but decided the case on the 
facts without considering some of the evidence ad- 
duced on thé ground of inadmissibility, but the 
Appellate Court treating the evidence as admissible 
without remanding the case affirmed the decree on 
facts after considering the whole evidence under 
0. XLI, r124, Civil Procedure Code: 

Held, that there was no defect of procedure com- 
mitted by the lower Appellate Court in coming to 
its own finding on the whole of the evidence, and 
that its action was entirely justified by O. XLI, r. 
24 and that there was no ground for second appeal 
either under s. 100, Oivil Procedure Code or under 
8. 1l of the Burma Courts Act. Veetil Raman 
Neues v. Krishnan Nambudripad (1), distinguish- 


ed, 

Mr. Ba Maw, for the Appellants, 
` Mr. Hay, for-the Respondents, 

Judgment.—The case which gives rise 
_ to this appeal was filed in the Township 
Oourt of Paungde. The present appellants 
were the plaintiffs. Put shortly, their case 
was that when the estate of their father 
was partitioned between themselves 
and others a certain piece of paddy 
land was allotted to them. Since then 
defendants Nos. 3 and 4 had fraudulently 
transferred this land to defendants Nos. 1 
and 2, They therefore asked that the 
portion of the sale deed executed by de- 
fendants Nos. 3 and 4 should be declared 
void and cancelled. The defendants con- 
tested the suit on several grounds, and 
the trial Oourt framed three issues of 
which the first and governing one: “Was 
the landin suit included in the partition 
of propertygand fell (?) to the plaintiffs’ 
share?” The trial Court had before it a 
certain deed anda mass of oral evidence. 
After considering the law on the point it 
came to the conclusion that the oral evidence 
was inadmissible and that according to 
the deed the partition did not award this 
land to the plaintiffs. It therefore dismisg- 
ed the suit, In the course of its judgment 
it has. made certain remarks which suggest, 
though they are not definite, that had it 
considered itself at liberty to consider the 
oral evidence it would have found in favour 
of the plaintiffs, The decree however is 
that the suit is dismissed with costs. 
On appeal to the District Oourt, the learned 
District Judge differed from the finding of 
the trial Oourt with regard to the admissi- 
bility of the oral evidence. He held that 
the oral evidence could be considered. 
However, as it was all on record he 
E&W nO’ reason to remand the 
esse to the trial Oourt, but he considered 
the oral evidence and found that even after 
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considering it the plaintiffs had not made 
out tbat at the partition of. the estate of 
their father this land was allotted to them. 
The appeal was, therefore, dismiesed and 
the decree of the trial Court confirmed. The 
plaintiffs now come to this court in second 
appeal. 

It was first of all suggested that the 
plaintifs were entitled to appeal on the 
facts in the case, In my opinion tbis 
contention is quite untenable, In this 
Province second appeals can be filed under 
8, 100. Civil Procedure Code, and, in addi- 
tion to such second appeals, second ap- 
peels can also be filed in certsin cases under 
s. 11, Burma Oourts Act. Under s. 1), 
Burma Oourts Act, second appeals can be fil- 
ed against findings of fact. Section 11, Burma 
Courts Act, however, onlyfdeals with cases in 
which the lower Appellate Court has varied 
the decree of the trial Court otherwise 
than as to costs. In this case the decree of. 
the trial Court was not varied in appeal 
although it was supported by reasons other 
than those relied upon by the trial Oourt. 
Still the decree was not varied and in con- 
sequence no second appeal can lie under s, LL 
Burma Courts Act, 

Second appeals under the Oivil Proce- 
dure Code are governed by s. 100 which 
seta out the grounds upon which second 
appesls can be based, and s. 101 says “No 
Second Appeal shall lie except on the 
grounds mentioned in s, 100°. The appellants 
hava, therefore, to make out that the deci- 
sion is contrary to law or some ussge hav- 
ing the force of law, or that there has been 
8 substantial error or defect in the proce- 
dure provided by the Code or by any other 
law for the time being in force, which 
may possibly have produced error or 
defect in the decision of the case upon the 
merits, 

The learned Advocate fcr the appellants 
is unable to show, in fact he does rot sug-. 
gest that the decision iscontrary to law or 
usage having the force of law, or that the 
decision has failed to determine eome 
material issue of law or usage having 
the force of law. He ie,- therefore, 
driven back on to the third possibility, viz., 
that there is: a 

“a substantial error or defect in the procedure pro- 
vided by the Code which may possibly have produced. 
oror or defect in the decision of the case upon the 
merits. 


The action of the lower Appellate Oourt 


waa fully justified by O. XLI, r. 24. 


Rule 2 states tbat: -~ 
“Where the court from whose decree an appeal is 
preferred has disposed of the suit upon a preliminary 
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point and the decree is reversed in appeal, the appel« 
late Oourt may, if it thinks fit, by order remand the 
case. j 
but in this case, although the trial Oourt 

ight be regarded as having disposed iof 
the case on a preliminary point as defined in 
Veetil Raman Nayar v, Krishnan Nambud- 
ripad (L), nevertheless the Appellate Court 
had got all the evidence on record before it 
and was, therefore, justified by O. XLI, 
r. 24 in disposing of the case itself. Had 
the trial Court considered the question of 
admissibility of the oral evidence first and on 
deciding that it was inadmissible and had 
refused to record it, then? of course the case 
would have had.to have,been remanded to the 
lower Oourt for the evidence which had 
been ruled out to be recorded but, in this 
case the trial Court recorded the whole evi- 
dence available, but then refused to con: 
sider it, so thelearned Additional District 
Judge had all the evidence before him, and, 
under r. 24, he was justified in deciding the 
case on that evidence. 

It was argued that in view of the remarks 
in the trial Court's judgment which show 
that the trial Oourt,if it considered itself en- 
titled to consider the whole evidence, would 
have found in favour of the plaintiffs, the 
lower Appellate Court should have remand- 
ed the cass to the trial Court forit to come 
to a decision sfter considering the whole of 
the oral evidence, because if this had been 
done it is possible that the trial Oourt and 
the lower Appellate Court would have come 
to a different finding of fact and would 
thereby have given the plaintiffs, who 
would still have lost in thelower Appellate 
Qourt, an opportunity of contesting the 
findings of fact in second appeal under s. 
11, Burma Courts Act. 

Iam unable to accapt this contention, 
There was no defect of procedure committ- 
ed by the lower Appellate Oourt in 
coming to its own finding on the whole 
of the evidence, Its action was entirely 
justified by O. LXT, r. 24, so there was no 
defect in its proceedings. It is impos 
sible to argue that there has been any 
denial of justice to the plaintiffs in de- 
priving them of an opportunity which 
might have given thema right of second 
appeal on the facta S» far a31 am aware 
this is the only Province in the Indian 
Empire in which second anpeals on fasts 
can ever be entertained, and it cannot 
possibly be contended that because the 
inhabitants residiag in the Indian Empire 

(1) 69 Ind, Cas 828; A. I. R, 1922 Mad. 503; 45 M. 
900; 31M. L. T. 208; 16 L. W, 425; 43 M. Ld, 354; 
(1922) M. W., N. 589 (F, B.). 
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can never have a right of second appeal on 
facts that they are all permanently denied 
by the Oivil Procedure Oode a certain 
natural right of justice, For these ressons 
I am unable to see that there is any ground 
put forward which is a good ground of 
appeal under s. 100, Civil Procedure Code, 
I therefore, dismiss the appeal with costs, 
n./4. Appeal dismissed, 


— 


OUDH CHIEF COURT. 
Criminal Appeal No. 304 of 1932. 
October 13, 1932, 

Suits, J. 
TULA AND aNoTaBR2—APPELLANTS 
versus ` 
EMPEROR—Opoeostrs PARTY. 

Criminal trial—Identification—Boy identifying 
witness—Identification of only three suspects against 
four ‘wrong men'—Value of the identification pro- 
ceedings—Evidence, ipentitled to consideration. 

Where an analysis of the identification proceedings 
in which a boy identifying witness took part, shows 
that inall,at different times, he identified only three 
suspects as against four “wrong men”, it cannot be 
said in the circumstances that the identifications made 
by the boy are sufficient to supplement the rest of the 
evidence against the accused, which evidence was 
either discarded by the lower Court or regarded as 
untrustworth;. . 

Criminal Appeal against an order of the 
Additional Sessions Jadgs, Kheri, dated the 
25th August, i932, 

Mr. H. G. Walford, for the Appellants, 

The Assistant Government Advocate, for 
the Orown. 


Judgment.—These are appeals by three 
persons, Tula, a Kurmi, Ohhotey Lal, a 
Brahman, and Antu, a Dhobi, who have 
been convicted by the learned Additional 
Sessions Judge of Kheri under s. 195, Indian 
Penal Code, and sentenced to seven years’ 
rigorous imprisonment each. The cases of 
Tala and Ohottey Lal have been argued 
before me by Mr. H. G. Walford, nobody 
has appeared on behalf of Anta. The con- 
victions relate to a dacoity which is said 
to have taken place on the night between 
5th and 6th April last at the house of one 
Lalaram, a Brahman residing at a vlace 
called Karnapur in the Bheera Police Cirels 
of the Kheri District. There is no reason 
to doubt that a dacoity did, in fast, take 
place on the night in question at the house 
of Lalaram, but the question remains whe- 
ther it was adequately proved that tha 
three appellants took part in it. Thera wera 
seven aczısəd tried in the casa of whom 
only the thrae appollants were convicted, ` 
The evidence against the appellants Tule 
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and Ohhotey Lal consisted entirely of iden- 
tification evidence. Ishalltake their cases 
Beparately. 
One Ohandan, who was P. W. No. 19 in 
the case, said that on the day preceding the 
dacoity he saw anumber of men sitting on 
a road inside the jungle near a village call- 
ed Obhairasi. He afterwards identified 
Tula as being one of those persons. The 
evidence of this man Ohandsn, however, 
was disbelieved by the learned Additicnal 
Sessions Judge, and we are left only with 
the fact that Lalaram himeelf, Misri Lal, 
his nephew, a man named Obhottey Lal, 
and a boy named Dorey picked out tbis 
appéllent at the jail andin both the courts 
as seen by them amongst the dscoite. The 
learned Additional Sessions J udge himself 
however, for reasons given by him, did not 
feel inclined strongly torely on the identi- 
fications made by Lalaram and Misri Lal, 
In fact he acquitted an accused in the case 
named Balak Ram againstiwhom the cnly 
evidence was that he had been identified by 
these two men Lalaram and Mieri Lal. He 
also rejected as worthless the evidence of 
Obhotey Lal. What turned the scale against 
the appellant Tala in the mind of the learn- 
ed lower Court was his identification by 
the boy Dorey. Where an analysis of the 
various identification proceedings, however, 
in which this boy took part shows that in 
all, at different timer, he identified only 
three suspects as against what are commonly 
deecribed as four “wrong mer,” that is to 
‘eay, persons who were not suspected, it 
cannot besaid that in these circumstances 
‘that the identifications made by this boy 
Dorey are entitled to much consideration 
in themselves, and they cannot be held 
sufficient to supplement the rest of the 
evidence against this appellant, which 
evidence, ss I have shown, was either dia- 
` carded by the learned lower Oourt or TƏ- 

garded as being at least untrustwortby. The 
result is that the appeal of Tula is allowed, 
and his conviction and sentence are ee 
aside. He must be relased forthwith. (The 
rest of the judgment is in material for the 
purposes of this report). 


N/A. Order accordingly, 
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RANGOON HIGH COURT. 
Oivil Miscellaneous Appeal No. 154 - 
of 1932. 
December 22, 1932, 


Ba U, d. 
DEVAREDDY PEDDAYAH— 
APPLICANT 


veTsSUus 
COMMISSIONER or POLIOE, 
RANGOON AND anoTaER— 
OPPOSITE PARTIES. 

Rangoon Hackney Carriages Act(IV of 1917), a. 
238—Rickshaw, license for—Commissioner of Police 
not exercising discretion vested in him—Power of 
Court to direct him to issue license—Specific Relief 
Act (I of 1877), 8. 45, 

If a rickshaw complies with the conditions as laid 
down under s. 23, Rangoon Hackney Carriages 
Act and is found fit for public use, and 
if the Oommissioner of Police has not issued 
license up to the maximum number as fixed by him, 
then he must issue a license whether the rickshaw ` 
is old or not. Gelly. Taja Noora (1) referred to. . 

‘Where he has not exercised the discretion vested 
in him it is open to the court under s. 45, Specific 
Relief Act to direct him to issue the license in ac- 
cordance with the rules framed under s, 23, Rangoon 
Hackney Carriage Act. 


Mr. Kalyanwaila, for the Applicant. 
The Government Advocate, for the Op- 
posite Parties. 


Order.—This is an application made 
undere. 45, Specific Relief Act. The ap- 
plicant alleged that be had been earning 
his Jiving by plying for hire rickshaws 
in Rangoon. On 3rd Mey, 1932, he made 
an application to the Deputy Superintendent 
of Police, Hackney Carriage Department, 
Rangoon, for issue of license for 25 of his 
rickshaws which were at that time 18 
months old, that the Deputy Superintendent 
of Police sent areply on 6th May, saying 
that his application had been registered 
and that the license would be issued by 
orderof priority of application and pro- 
duction of rickshaws on the firat of every 
month, that on receipt of that reply he 
took his 25 rickebaws to-the Office of the 
Deputy Superintendent and waited outside 
daily for their inspection up to 10th May, 
that as there was no inspection done he 
approached the Deputy Superintendent 
and asked him to inspect his rickshaws 
and to issue a license to him, and the 
Deputy Superintendent then told him that - 
he would issue the license to him (appli- 
cant) on let June, but that the Deputy 
Superintendent had not done so in spite - 
of his requests made repeatedly up to the 
end of June, 1932, though the Deputy 
Superintendent granted licenses to other 
maistries who had applied for licenses long 
siter him (applicant), He said he had no. 
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other specific remedy and he prayed that 
a writ of mandamus be issued to the Oom- 
missioner of Police directing him to issue 
a license under the aforesaid Act. The 
Oommissioner of Police was the licensing 
authority under the Rangoon Hackney 
Oarriages Act. Asjlaid down by ¢..47 of 
the rules framed under s. 23 of the afore- 
said Act, the Oommissioner of Police had 
delegated his powera to a Subordinate 
Police Officer and placed him in charge of 
the Hackney Oarriage Dapariment, In 
consequences of that the Commissioner of 
Police said in his written petition that he 
was not aware of any of the allegations 
made by the applicant. Mr. West denied 
that he ‘told the applicant that he would 
issue to him a license and eaid: 

“On and from 8th May, 1932, no names were 


called out for the type of rickshaws alleged to be 
owned. by the petitioner.” 

He turther stated that 

“ renewals were allowed for rickshaws 12 months 
old and in three ‘cases licenses issued to eight 
rickshaws for specific reasons.” 


It was clear from the nature of the 
defence as set up by the two respondents 
that they would under no circumstences 
issue license in respect of the type of 
rickshaws alleged to be ownei by the ap- 
plicant. Ifa rickshaw complies with tha 
conditions as laid down under e. 23, and is 
found fit for public uss and if the Oom- 
missioner has not issusd license up to the 
maximum number as fixed by him, then I 
am of opinion that the Commissioner of 
Police must issue alicense whether the 
rickshaw wes 18 months old or not. This 
case is parallel to the case of Gell v. Taja 
Noora (1). As the Oommissioner 
of Police had not exercised the 
discretion vested in him, I am of opin- 
ion, that I must allow this application; 
and I direct the Commissioner of Police, 
‘Rangoon, to deal with the application of 
the applicant for the issue of the licenses 
for his 25 rickshaws in accordance with 
the rules framed under s, 23, Rangoon 
Hackney Oarriages Act. I allow three gold 
mohurs as costs of the application. 


NifA Application allowed, 
(1) 27 B. 307; 5 Bom. L. R. 133, 
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PESHAWAR JUDICIAL .COMIS-— 

SIONER'S COURT. — 

Further Appeal No. 179-68 of 1931. 
February 2, 1932, 
Friser, J. O., AND Saapuvonin, A. J, O. 
Musammat AMTUL RASUL— 
APPELLANT < 
versus 


Babu KARIM BAKHSH— RESPONDENT, 

Muhammadan Law—Dower—Prompt dower—When 
becomes payable—Specific and unconditional ,demand 
—Necessity of—Suit for dower—Limitation—Limi- 
tation Act (LX of 1908), Art. 108—Civil Procedure 
Code (Act V of 1908), O. XX, r. 11—Order directing 
payment by instalments—Appealability of. 

A suit for dower is governed by Art. 103, Limita- 
tion Act and the period of limitation is three years 
from the date when dower becomes payable. 


Although prompt dower may be demanded at 
any time after the marriage, the wife is under no 
obligation tomake such demand atany specified 
time during coverture, and it is only upon her 
making such demand that it becomes payable. The 
demand must be specific and not conditional or 
ambiguous. No amount of opposition on the hus- 
band's part will be sufficient to constitute a caus6 
of action unless the wife has made a previous da- 
raand. It is for the wife to choose the time at 
which she would make the demand andifshe does 
not do it, the husband’s opposition, however strong- 
ly expressed, willbe immaterial. Abdul Qadir v. 
Salima (1), Khajurunnisa v: Rayee Raeyesoonissa 
(2) and Hajra v. Mehrali Beg (3), referred to. 


Where a jirga was sent-to a woman, who had 
applied for execution of a maintenance, decree 
against her husband, with the idea of getting her 
to return to her husband, and she expressed possible 
readiness to accompany her husband if he would 
pay her the dower: 

Held, that these facts would not 
definite demand for dower soas to set 
of limitation running against her, i 

When an order is passed under O.-XX,r. 11 
directing payment by instalments, it forms part of 
the decree and is capable of appeal as such. 
Mahomed Ibrahim v, A, Subbiah Pandaram (4), dis- 
tinguished. 

Farther Appeal from an order of the 
Additional Judge, Peshawar, dated the 16th 
November, 1¢3!. 7 


Mr. Chela Ram, for the Appellant. | 
Sardar Raja Singh, for the Respondent.. ` 
Judgment.—Plaintiff sued her hus- 


constitute a 
the statute 


` band for Rs, 4,000, exigible dower. The par- 


ties were married in 1913 and separated in 
1915, since then they have not lived tö- 
gether. From 1925 onwards there has been 
considerable litigation between. them. In 
July 1425 the wife sued for and obtained 
adecree for maintenance. Execution of 
this decree was taken out in April 1927, 
In February 1928 the husband replied with 
a suit for restitution of conjugal rights, 
This was first decreed, but was ultimately 
dismissed on appeal by the Additional - 
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Divisional Judge in October 1929. Subse- 
quently the wife instituted a second suit 
for arrears of maintenance, which was 
decreed on appeal by the Additional Divi- 
sicnal Judge in March 1931. The present 
suit was inetituted on 20th December 1930. 
It was resisted principally on two grounds, 
namely, that it was barred by time, and 
that the dower had been paid. On the 
question of payment the findings of both 
the lower Oourts are concurrent that it 
has not been paid; and following the usual 
practice .we do not propose to consider 
this question further. The point of ‘limit- 
ation was found ia plaintifi'sfavour by the 
trial Court and against her by the Addi- 
tional Divisional Judge. 

Limitation is governed by Art. 103; that 
is to say, itis three years from the date 
when the dower is demanded and refused, 
In order to defeat the present suit therefore 
defendant had to show that the demand 
and refusal had occurred before 20th 
December 1927. The lower Appellate Court 
has referred to certain pleas put in by the 
wife in the restitution suit and dated 2ist 
February 1928, in which she madeit a 
condition precedent to returning to her 
husband that he should pay her dower. 
Whether or not this was an unambiguous 
demand, as held by the Additional Judge 
need not be considered, for, even if it were, 
it was made within the statutory period 
of limitation and would not defeat the 
suit. Thepoint on which the: Additional 
Jucg2 has held that defendant succeeded 
was a certain episode alleged to have oc- 
curredin : May 1927 testified to by one 
solitary witness, Faqir Mahomed. Ac- 
cording to him heand another person went 
to Abmad Jan’s house in that month in 
order to induce Ghulam Sarwar, the 
wife's maternal uncle, to influence his 
niece to return to her husband. Ghulam 
Sarwar issaid to have interviewed the 
lady and brought back a message from 
her that she demanded her dower and 
separate houss to live in, whereupon 
Faqir Mahomed's companions replied that 
the dower had already been paid. The 
Additions] Judge has accapted Faqir 
Mahomed’s evidence on the ground that 
such a demand was consistent with the 
lady’s attitude towards her husband and 
with their previous mutual relations, It 
is evident however that general presump- 
tions are not sufficient. What is to be 
determined is whether in May 1927 there 
was or was not a specific demand made and 
refused. 


AMTUL RASUL v. KARIM BAKHSH. 
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It is somewhat difficult to ses how 
Faqir Mahomed’s evidenca has been treat- 
ed as admissible. Hə speaks of some- 
thing said to him by Ghulam ‘Sarwar, 
which the latter alleged to have -been 
stated by the present plaintif. Ghulam 
Sarwar is alive and has not been called 
upon to give evidence. It appears to us 
therefore that Faqir Mahomed’s evidence is 
entirely hearsay and inadmissible, and for 
this reason alone defendant's defence must 
fail, Aesuming however for the sake of 
argument that it is admissible, we propose 
to consider the value that should attach 
to it. The lew is. clear that although 
prompt dower may be demanded at any 
time after the marriage the ‘wife is 
under no obligation to make such demand 
at any specified time during coverture, 
and that itis only upon her making such 
demand that it becomes payable: see 
Abdul Qadir v. Salima (1). The demand 
must be specific and not conditional cr. 
ambiguous. Their Lordships of the Privy 
Qouncil held that even an application to 
be allowed to file a suit for dower in 
forms pauperis, in which the husband had 
alleged payment, would not be sofficient 
to set the statute running. They remarked 
that no amount of opposition on the 
husband's part would be sufficient to 
constitute a cause of action, unless the- 
wife has made a previous demand.....- 
It was for hər to choose the time at which 
she would do it, and if she had not done it, 
his oppositiov, however strongly expressed, 
would be immaterial: Khajurunnisa v, 
Rayee Raeyesoonissa (2). 

Facts very similar to those of the present 
case are found in Hajra v. Mehrali Beg 
(3). It was held that a mere casual con- 
versation in which the husband after receipt 
of a formal notice for payment of dower 
alleged. that he had paid it, would not 
amount to a definite refusal, Both the 
demand and the refusal must be unambig- 
uous. Applying these principles to the 
present case, we cannot regard the demand 
attributed to the wife in May 1927 as 
Even the very terms 
in which it is quoted by the Addiiicnal 
oudge are in themselves sufficient to prove 
its conditional character. She expressed 
possible readiness to accom pany her husband 
if he would pay her the dower. A jirga 
was presumably sent to her,because she had 


(1) 8A. 149; A, W. N.1886, 53 (F. B). 
(2) 21. A. 235; 3 Sar. 596; 24 W, R. 163; 15 B. L, 
R. 308; 3 Suther 182 (P, 0.). < 

(3) 63P. R. 1892, 


1933 


applied for execution of her maintenance 
decree and the husband was naturaliy 
apxious to avoid payment of this: and the 
obvious method of so doing was to induce 
her to return and live with .him. What 
the jirga had to bring about was her return 
and was in no way primarily concerned 
with the dower. It appears that the 
latter was used as a mere pawn in the 
game, and that there was no definite and 
specific demand for it regardless of all 
other considerations. In our opinion there- 
fore the episode, even if true, would not 
constitute a definite demand for dower so 
as to set the statute of limitation running 
against the wife. This being so the 
question of the husband's refusal to pay 
becomes, in the words of their Lordships, 
immaterial, We consider therefore 
differing from the lower Appellate Court, 
that the suit was within time and should 
have been decreed, 

The trial Oourt in ordering payment had 
directed defendant to pay instalments of 
Rs. 40 per month, It was pointed out that 
not only was there the maintenance decree 
out against the husband, but the amount 
of dower itself was out of all proportion 
to the husband’s financial status and was 
quite beyond his immediate powers of 
discharge. Ia the lower Appellate Uourt 
the wife put in cross-objections to that 
part of the decree which ordered payment 
by instalments. The lower Appellate Court 
refused to entertain the crose-objectiors 
on the ground that the order for iustal- 
ments was passed under O. XX, r. 11, 
Oivil Procedure Osde, and that this order 
not being appealable the crose-objections 
would not lie, For authority he relied 
upon a ruling of the Lower Burma Ohief 
Qourt in Mahomed Ibrahim v. A Subbiah 
Pandaram (4). We are constrained to 
differ from the lower Appellate Court on 
this point of law, The ruling which he 
quoted dealt with an order refusing to 
permit payment by instalments. It is 
therefore clearly distinguishab!e from the 
present case, in which the crder challenged 
is one ordering payment by instalmente. 
Such order no doubt is passed under O. 
XX, r. 13, but when passed, it becomes 
part of the decree and capable of appeal 
as such. In fact in the present instance the 
order directing payment by instalments 
forms part of the decree itself. 

._ The Additional Judge however conei- 
dered the instalment order on its merits 


i? 20 Ind, Oas. 673; 7 L.B. R.71; 6 Bur. L. T, 
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sad cawe: to tha conclusion that the Sub- 
Judg èx reised a proper discretion in 
passicg it. I this respect we are in entire 
agreement. As the Sub Judge pointed the 
husband is a: Goveroment servant drawing 
Rs. 200 a month and has already the 
maintenance decree outstanding against 
him. The-dower itself, when fixed, was 
no doubt out of all proportion to the 
financial status of the parties and was 
fixed, as is unfortunately so often the. 
custom, with the sole idea of impressing 
the public with the cocial importance of 
tbe famly. There is seldom in such 
cases any genuine idea of making or 
enforcing payment. We accept the appeal, 
and setting aside the order of the lower 
Appellate Oourt, restore that of the trial 
Court with costs throughout.. 
N/A. Appeal accepted, 
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RANGOON HIGH COURT, 
Civil Revision No. 107 of 1932, 
August 23, 1932, 
BAGULEH, J. 
D. B. DAS— APPLIOANT 

: Versus 

DAYALAL & Sons—Opposire PARTIE3. 

Civil Procedure Code (Act V of 1908), s. 85, Sch. IT, 
para. 16 (2)—Award—Objections rejected as time- 
barred—Decree in accordance with award—Revision, 
competency of—Failure to exercise. jurisdiction— 
Limitation Act (IX of 1908), s. 12 (2), Sch. I, Art. 158 — 
Period for obtaining copy of award deduction of, in 
computing period for filing. objections—Costs— 

ecessity for application arising from applicant's 
bse A cae -Pule for awarding costs, 

uring the pendency of a suit the parties agreed to 
refer the matter to arbitration. The arbitrators made 
the award which was filed in court in the presence 
of the Pleaders of both parties and parties were 
warned to file objections if any. More than ten days 
after the filing of the award, the plaintiff filed an 
objection. After some delay in hearing due 
to various causes, the court refused to consider 
the objections on the ground that they were time- 
barred and a decree was passed in accordance with 
the award. The plaintiff applied .in revision on the 
ground that the court should not ‘have held that the 
objections were time-barred, that on the same day 
that the objections were filedhe applied for a copy 
of the award and nine days- elapsed before he got it 
and that if allowance were made for these nine 
days his objections would be in time: 

Held, that no appeal was competent on the order 
but an application for revision lay against it. ` 
Najamuddin Ahmad v. Albert Puech (1), distin- 
guished, Gulam Khan v. Muhammad Hussain (2), 
K. Nagalinga Naik v. Nagalinga Naik (3), Chairman 
of Purnea Municipality ` v, Siva Sankar Ram (4), 
relied on. - 7 

Held, also, that where the court refused to consider 
objections to an award though filed in time, it was a 
refusal to exercise a jurisdiction vested in him and 
that an application for revision against it should. be 
allowed. Sei 
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. Held, further that the period requisite for obtaining 
the copy of an award should be allowed in computing 
the period for filing objections to an award. 


The ordinary rule that costs should follow the event 
cannot be appliedin a case where the necessity for 
the application has arisen due to the failure of the 
applicant's Pleader to place his principal argument 
before the court, . 

Civil Revision against the decree of 
Sub-Divisional Oourt, Toungoo, dated the 
12th February 1992, -in Civil Regular No. 2 
of 1930. 

Mr. B,C. Paul, for the Applicant. 

Mr. P. B. Sen, for the Opposite Parties. 

Order.—The applicant filed a suit 
against the respondent in the Sub-Divi- 
sional Court of Toungoo. While the case 
was still pending, the parties agreed . to 
refer the matter to arbitration, The 
atbitrators made anaward which was filed 
in court on,2ist August 131 in the presence 
of the Pleaders for both parties, Parties 
were warned to file objections if any. On 
7th September, more than ten days after 
the filing of the award in court, the plaint- 
iff filed an objection to the award on 
various grounds. After thie there was 
considerable delay caused partly by the 
Judge being transferred and partly by the 
illness of the plaintiff's Advocate. Finally 
on 8th February 1932 the Judge refused 
to consider the objections on the ground 
that they were time-barred, and a decree 
was passed in accordance with the award, 
The present application for revision has 
beén filed on the ground that the learned 
Judge should not have held that the objec. 
tions were time barred, that on the same 
day that the objections were filed he ap- 
plied fora copy of the award and nine days 
elapsed before he gotit. If allowance were 
made for these nine days his objections 
were in time, That these extra nine days 
should have been allowed is quite clear 
from s. 12 (4), Limitation Act; but this point 
does not seem to have been argued before 
the trial Oourt; at any rate the judgment 
makes no mention of the fact. The judg- 
ment makes no reference to s. 12, Limitation 
Act, but:only records that ten days were 
allowed after the filing of the award by 
Sch. I, Art. 158, Limitation Act. 

A preliminary objection was raised that no 
application for revision can be entertained 
in view of the fact that an appeal liee, and 
reference is madeto Najamuddin Ahmad 
v. Albert Puech (1). The facts in this case, 
however, are somewhat different, because 
in that case no objections were filed, but 

“an application for an adjournment was 

() 29 A. 584; 4 A, L,d.450; A, W. N. (1907) 184, 
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made and refused. In my opinion no 
appeal will lie from this decree, except 
on the ground mentioned in s. 16 (2), Sch. 
IJ, Oivil Procedure Code, authority for 
which canbe found in Gulam Khan v. 
Muhammad Hussan (z), a Privy Oouncil 
ruling which has been interpreted in this 
sense in K. Nagalinga Naik v. Nagalinga 
Naik (3) and in Chairman of Purnea 
Muncipality v. Siva Sankar Ram (4). I 
hold therefore that no appeal will lie, and 
that the present spplication for revision 
does lie. 

It seems to me that the application 
must be allowed. The trial Oourt had . 
the award made by the arbitrators and 
the objections to that award filed. The 
Jearned Judge refused to consider the 
objections, as he ought to have done, 
because they had been filed, asa matter 
of fact, within time. He therefore refused 
to exercise a jurisdiction which was vest- 
ed in him. It would appear from the 
record that the blame for this must be 
ascribed to the plaintiff himself, for so 
far as the record shows, the argument in 
his favour was never brought to the 
notice of the court, and I can only sug- 
geet that this must have been due to the 
fact that the learned Advocate who was 
appearing forhim was undoubtedly sut- 
fering from ill health; for the record of the 
case shows that on 22nd October, he 
actually broke down in court and had to 
come to Rangoon to.see a specialist. 
Natu ally in thoeecircumstances he would 
not be in a position to argue the case 
with his usual exkill, I therefore set aside 
the decree of the tr.al Court and direct 
the Judge to consider the objections filed 
by the plaintiff and determine the case 
after due consideration of. these objections, 
- There remains the question of costs. 
This, 1 think, is a case in which the ordi- 
nary rule that costs should follow the 
event cannot be applied, because the 
neceésity for this application has arisen 
from the failure cf hie Advocate to place 
his principal argument before the court, 
I therefore direct that if in theend the 
trial Oourt sees fit to dismiss the objec- 
tions, the costs of this application shall 
be borne by the plaintiff-applicant. If,on 
the other hand, the trial Oourt sees fit 
to allow the objections, and therefore 
does not pass a decres in accordance 


(2) 29 O. 167; 29 I. A. 51; 8 Sar. 154 (P. O.). 
(5) ad Oaa: 871; 32 M. 510; 19 M, L. J. 480; 
1 


M. L.T. 178, 
(4) 33 O. 899. 
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with the award then each side shall bear 
their own costs of this application. 
N/A. Order accordingly. 
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BOMBAY HIGH COURT. 
Second Civil Appeal No. 240 of 1929. 
August 5, 1932. 

PATKAR AND Muspuy, JJ. 
SHARANBASAPPA TIPPANNA— 
PLAINTIFF—APPELLANT 
versus 
RAOHAPPA BASAPPA SHETTAR 
AND OTHE8S—DEFENDANTS— 
RESPONDENTS. 

Negotidble Instruments Act XXVI of 1881), s. 27 
~—Promissory note by partner of firm in indwidual 
capacity—Other partners, if liable—Claim on original 
loan—Amendment of plaint at late stage. < 

Where a promissory note is executed by one of the 

artners of a firm not inthe name of the firm but in 

is individual capacity, it is binding only on the 
executant and not on the other partners of the firm. 
Sadasukh Janki Das v. Kishen Pershad (1), Vittalrao 
v. Vithalrao (8), Sitaram Krishna v. 
Chimandas F'atehchand (9), Subba Narayana 
Vathiyar v. Ramaswami Aiyar (7), relied on. 
Shanmuganatha Chettiar v. Srinivasa Ayyar (2), 
Karmali Abdulla v. Karimji Jiwanji (3), Raghunathji 
Tarachand v. Bank of Bombay (4), distinguished. 
ip. 838, col. 2.] 

Where there is a negotiable instrument, prima facie 
the suit is on-it, unless there are circumstances, such 
as an antecedent debt, and the suit isso framed as 
to base the cause of action on a fact independent of 
the negotiable instrument; and where the suit is ona 
negotiable instrument alone it can only bind those 
appearing on the face of the document. [p. 840, col. 


(oe law discussed.] : 
ere in a suit on a promissory note there is no 
clear indication in the plaint that the suit is based in 
the alternative on the debt which was the considera~ 
tion of the promissory note, amendment of plaint 
should not be allowed ata late stage, [p. 839, col. 2.] 

Second Oivil Appeal from the decision of 
the District Judge, Bijapur, in Appeal 
No. ly of 1927. 

Messrs. H. C. Coyajee and H B. Gumaste, 
for the Appellant. 

Mr. G. R. Madbhari, for the Respondent. 

Patkar, J.—In this cass the plaintiff 
sued to recover Rs 3,714 on & promis- 
gory note passed to him by defendant No. i 
on 23rd January 1925, oa the allegation 
that defendants Nos. 1 and 2 lived in union 
and defendants Nos..3 and 4 were partners 
of defendant No. },and that the promissory 
note wae passed by defendant No. 1 as a 
partner and manager of the partnership 
shop. The learned Subordinate Judge 
held that defendant No.3 wasa partner of 
defendant No. 1’s firm and that the promis- 
sory note wasnot passed for the partner- 
ship business as manager of the firm, 
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and tha: the debt under the suit promis- 
sory note was not binding on defendants 
Nos. 3 and 4, The findings were arrived at 
on the ground that the suit was based 
onthe promissory note and not based on 
the debt independently of the promig« 
sory note. He therefore held that defend- 
ants Nos. 3 and 4 were not Hable on the 
promissory note signed by defendant No. 1 
and passed a decree in favour of the 
plaintiff against defendants Nos. 1 and 2, 
On appeal the learned District Judge, rely- 
ing on the decision in the case of Sadasuk 
Janki Das v. Kishan Pershad (1), held that 
only the verson who sppeared on the face 
of the document as signatory to the pro- 
-missory note was liable, that defendants 
Nos 3and 4 were not liable on the promis- 
sory note, and that the suit could not be 
said to ba based on the loan advanced to 
the partnersbip. He therefore confirmed 
the decree of ue lower Oourt, 

It is contended on behalf of the a 
thatthe view taken by both the ee 
erroneous having regard to the decision in 
the case of Shanmuganatha Chettiar vy, 
Sriniviaia Ayyar (2), following the decision 
of the Privy Oounsil in Karmali Abdulla 
v. Karimji Jiwanji (3) and also the decision 
in Raghunath}: Tarachand v. The Bank of 
Bombay (4). In Shanmuganatha Chettiar v 
Srinivasa Ayyar (2) where a promissory 
note was executed by two out of three part» 
ners of a firm for money then advanced 
to the executants for purposes of the 
firm and did not contain any indication 
that it was executed on behalf of the 
firm, it washeld in a suit on the promis- 
sory-note that even the third partner who 
did not execute the note was liable; In that 
case reliance was placed on the decision of 
the Privy Council in Karmali Abdulla vy, 
Karimji Jiwanji (3). Where a promissory 
note is passed by a partner the other part- 
ners would not be liable unless the pro- 
misgory note is passed in the name of the 
firm. Under s, 27, Negotiable Instruments 
Act, every person capable: of binding- 
himself or of being bound, as mentioned in 
s. 26, may so bind himself or be bound by 

(1) 50 Ind. Oas. 210; 46 I. A. 33; 21 Bom. L., R. 605: 
290. L, J. 340; 17 A. L. J. 405; 25 M. L. T. 258; 36 M 
Ne AN a E 
EEO 2 A . 143;46 O. 663; 12 Bur. In 
314. L.J. WAN AA 2000 OT in Shae, 
(8) 26 Ind. Oas. 915; 39 B. 261; 17 Bom. L. R. 103: 
yt aS PAM Bee 
N. 606: 421, 4.48 (P.O), e918) MW 
(4)2'Ind, Oas, 173; 34 B. 72; 11 Bom, L, R, 255, 
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a duly authorized agent acting in bis name. 
It must therefore appear from the promis- 
sory note that the agent is acting in the 
name of the principal. A partner is an 
agent of the other partners and when he 
.passes a Bill of Exchenge or a promissory 
note as an agent, he must pass it in the 
name of the firm in order to make the 
other partners liable on the Bill of Exchange 
or promissory note. 

© The case of Karmali Abdulla v. Karimji 
Jiwanji (3) which wasrelied upon ia the 
decision in Shanmuganatha Chettiar’s case 
(2) was not based on the Billa of Exchange 
orhundis In Karmali Abdulla's case (3) 
the suit was an action for accounts by a 
person who had accepted the Bills of Ex- 
change and was for the recovery of the 
amount paid by the plaintiff to meet the 
acceptances by himfor the accommodation 
-of the drawer or drawers, and the questioa 
was decided on the true construction of the 
agreement between the two partnera and 
the plaintiff. The bills weredrawn by the 
two defendants who had embarked on a 
joint venture, and when they became due 
and were psyable to the banks, one of the 
. defendants retired tte bills of which he was 
the drawer, but the other defendant who 
had become insolvent had not retired the 
pills of which he was the drawer and the 
plaintiff whose name was on the bills as 
acceptor had toretirethem. The Bills of 
Exchange were already paid by the plaintiff 
and the suit was brought by the plaintiff on 
account of the payments made by him. 
Their Lordships of Privy Oouncil were 
-of opinion (p. 274*,) that it was 
erroneous totreat the question as purely 
“a question of. liability on the bills, and 
held that the issue proposed by the trial 
‘Judge was right, viz, whether plaintiff 
paid and advanced moneys on the hundis 
(bills) for and on account and for the 
credit of the partnership. The case does 
not appear to ba an authority for the 
proposition that ifa Bill of Hxchange or 
promissory note is signed by one of the 
partners individually and not in the name 
of the firm, the other partners are necessari- 
ly bound by..the Bill of Exchange or 
promissory note, The decision in the 
case of Raghunathji Tarachand v. The 
Bank of Bombay (4), which was brought 
against the members of a firm on hundis 
drawa by thé manager of the joint family, 
cap be distinguished on the ground that 
the hundis wera drawn by the manager in 
the name of the family firm. 


¿Pago of 39 B.—[Ha.] ae 
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Where a partner of a mercantile firm 
passes a negotiabls instrument in the 
recognized trading name of the firm, the 
other partners would be liable on it though 
their names do not appear on the face of 
the instrument according to the decisions 
of the Privy Oouncil in Banarsee Dass v. 
Gholam Hossein (5) aad Moti Lal v. Unao 
Commercial Bank (6), This rule is based 
upon the principle embodisd in s. 251, 
Oontract Act, that each partner who does 
any act necessary for, or usually done in, 
carrying on the business of such a 
partnership as that of which he is a member, 
binds his co-partners to the same extent 
as if he were their agent duly appointed 
for that purpose. But under s. 27, Nego- 
tiable Instruments Act, the partner so 
acting must act in the name of the firm 
in order to bind the firm or all the 
partners, The question in the present 
case is whether ths other partners are 
liable when a promissory note or Bill of 
Exchange is not pas3ed in the name of the 
firm, but is executed by one of the partners 
in nis individual capacity. In Subba 
Narayana Vathiyar v. Ramaswami Aiyar 
(7) it was observed as follows (page 922); 

“We do not think that the general provisions of 
the Contract Act, 1872, as to the rights and liabilities 
of undisclosed principals were intended to alter 
well-established rules as to the negotiable instruments 


which in our opinion continued to be governed by the 
law merchant based on general mercantile usage.” 

In the case of Vithalrao v. Vithalrao (8), 
which related to a promissory note signed 
by one of the members of the joint family 
a; msnager in his own name, it was held 
that though the suit could be maintained 
in order to recover the debt due under 
the promissory note against all the members 
of the joint family, the members of the 
joint family cannot be held liable in a 
suit filed on a promissory note signed by 
one of the members of the family as 
manager in his own name. In Sadasuk 
Janki Das v. Kishan Pershad (1), after 
reference to ss. 26, 27 and 28, Negotiable 
Instruments Act, it was observed as follows 
(page 317): 

“Tt is sufficient to say that these sections contain 
nothing’ inconsistent with the principles already 
enunciated, and nothing to support the contention 
which is contrary to all established rule, that in an 

(5) 13M. I. A. 358 at p. 363; 13 W. R. P. O. 29; 2 
Suther 312; 2 Sar. 551, 

(6) 126 Ind, Oas. 428; 32 Bom. L. R. 157; A. I, R. 
1930 P. 0.238; Ind. Rul. (1930) P. O. 332; (1930) M. 
W. N. 935; 7 O.W. N. 977; (1930) A. L. J. 1358; 59 M° 
L. J. 661; 35 O. W. N. 1; 32 L. W, 898; 52 0. L.J. 
534 (P. O.). 

(7) 30 M. 88; 1 M. L. T. 377; 16 M. L. J. 508. 
~*Page of 30 Mea 7 ar aan, 

{Pago of 46 I, A.—[Hd.] 
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&ction on a Bill of Exchange or promissory note against 
& person whose name properly appears as party to 
the instrument it is open either by way of claim 
or defence to show that the signatory was in reality 
acting for an undisclosed principal.” 

In that case the suit was dismissed 
against the Maharaja who was a party 
to the suit, and the agent was held liable 
even though he signed the promissory note 
asi i 

“Acting Superintedent of the Private Treasury of 


His Excellency Sir Maharaja, the Prime Minister of 
H. H. the Nizam.” 


It is obeerved at (page. 35*): | 

“Tt would, of course, have been open to the plaintiffs 
had they thought fit to have framed their case in an 
alternative form, and to have sued both on the hundis 
and elternatively upon the consideration.” 


The -same view was taken in Sitarama 
Krishna v. Chimandas Fatehchand (9), 
where Marten, O. J., sfter referring to 
Sadasuk Jankidas’ case (1) where the 
Judicial Committee beld that the Maha- 
raja was uot liable, observed as follows 
(page 645+ ): 

“We quite appreciate that the present is a 
case of an alleged firm and not of a Maharaja; 
but there is no distinction in principle, and it is 


ara aa therefore to cite other authorities on the 
point,’ 


I msy in this connection refer to Hals- 
bury's Laws ofjEngland, Vol. 2, para, 835, 
and Vol, 22, para. 57. It appears clear 
from these authorities and e. 27, Nego- 
tiable Instruments Act, that where a 
partner passes a promissory note not in 
the name of the firm but in his 
individual capacity, the other members 
.of the firm are not liable. It is contended 
.on behalf of the appellant that even if 
defendants Nos. 3 and 4 are not liable on 
the promissory note passed by defendant 
No. 1 they are liable for the debt due on 
the promissory note. In Gordhandas v. 
Raghuvirdasji (10) it was held that debts 
‘contracted by the managing partner of a 
ginning factory for the purposes of the 
firm are binding on all the partners in the 
factory, but the suit was not based on the 
promissory note passed by the managing 
partner, but on the various transactions 
of loans acknowledged by him in the 
last khata. The question is whether the 
present cuit is based on the pcmissory 


note or in the alternative fo: „a debt 
which formed the considera ion for 
(8) 72 Ind. Oas. 242; 25 Bom. L, R, 1 A. ILR. 


m Bom, 244. 
5 Ind. Cas,400; 52 B, 640; 30 Bom, ; 
A. I. R. 1928 Bom. 516, ee eae 
(10) 141 Ind. Gas. 676; 34 Bom. L. R. 1137: A. R. 
1932 Bom. 539; Ind, Rul. (1933) Bom. 128.” 
*Page of 461. A—[Hd,] 
1Page of 21 Bom, L. R.—[Ed.] 
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the promissory note. Both the courts 
have taken the view that the suit is based 
principally and solely on the promissory 
note and not on the debt which formed 
the consideration of the promissory note, 

In the plaint in para. 2 reference is 
made to the passing of the promissory 
note for Rs, 3,000 which were borrowed by 
defendant No. 1 for the partnership busi- 
ness and the suit was to recover the 
said amount, and in para. 6 it is stated that 
defendant No. 1 passed the suit promissory 
note as owner and partner of the shop. 
There is no clear indication in the plaint 
that the suit is based in the alternative 
for the debt which was the consideration 
of the promissory note. In the counter- 
written statement, para. 5, reference is 
however made to the debt, and it is stated 
that all the defendants are liable for the 
suit loan as it is for partnership shop. 
It appears from the fair reading of the 
plaint that the suit is based on the pro: 
missory note and not in the alteranative 
for the loan which formed the considera- 
tion for the promissory note, and though 
in the counter written statement reference 
is made to the debt, no application was 
made before the Subordinate Judge for an 
amendment of the plaint, and after the 
plaintiff failed in the first court, it does 
not appear that any application was made 
tothe District Judge for an amendment 
of the District Judge for sn amendment of 
the plaint. We do not think thatthe plaint 
is based in the alternative on the debt 
which formed the consideration of the 
promissory note. Under the circumstances 
of this case we do not think that the 
plaint should be allowed to be amended at 
this late stage. 


It is contended on behalf of the respon- 
dent that the amendment should not be 
allowed at this late stage when’ the claim 
on the debt would be time-barred, and 
that the plaintiff could not sue in the 
alternative for the consideration as it’ was 
not for any antecedent or previous debt or 
goods supplied but for a fresh loan, and 
that the promissory note was the bole 
traneaction between the parties which 
gave rise to the cause of action in the 
present suit. Ido not think that it is ne- 
cessery to go into these points. I$ is suffi- 
cient to say that the plaint on a fair con- 
struction of it does not appear to have been 
based for recovery of the debt in the alter- 
native, andthat at this late stage of the 
case the amendment should not be allowad, 
I think therefore that the view taken by 
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the lower Courts is right, and this appeal 
must be dismissed with coste. 

Murphy, J.—The question to decide 
arises on the following facts: Dəfendant 
No.1, on 23rd January 1925, executed a 
promissory note for Rs. 3,000, also provid- 
ing for interest, in the plaintifi’s favour. 
The plaintiff's case was that though defend- 
ant No. 1 was the only party to the pro- 
missory note, and it did not on ite face 
purport to create a liabiljty against anyone 
but himself, the promissory note was really 
executed on behalf of a firm composed 
of himself and his brother defen- 
dant No. 2, and defendants Nos. 3 and 
4, who were also partners of the same 
firm. The courts below have both held 
that since the suit is based exclusively on the 
promissory note and on its face defendant 
No. 1 is alone (with his joint brother) liable, 
no decree can be passed against the firm, 
but only against defendants Nos, land 2, 
The courts have relied on the ruling in 
Sadasuk Janki Das v. Kishan Pershad (1). 
The whole question here is whether when, 
on theface ofa negotiable instrument, it 
appears that it was drawn in the execut- 
anta individual capacity, we can go be- 
hind the facts thus stated and ascertain 
what the real ones were and decide accord- 
ing to them. 

The plaintiff's case was that not only 
was the person executing the promissory 
note liable, but also his partners. Mr. 
Ooyajee has quoted Karamali Abdulla v. 
Karimji Jiwanji (3), but this case seems 
to me to have no application. The suit 
there was not brought on thekundis. The 
hundis in question themselves had been 
retired some by the drawer and some by 
the acceptor, and the latter was suing the 
partnership for money paid by him on their 
behalf. The case therefore does not help 
us. Thecases of Raghunathji Tarachand 
v. Bank of Bombay (4), Subba Narayana 
Vathiyar v. Ramaswani Aiyar (7), Vithalraro 
v. Vithalrao (8), Shanmuganatha Chettiar 
v. Srinivasa Ayyar (2), and Sadasuk Janki 
Das v. Kishan Pershad (1) have also been 
cited, Most of these are not strictly apposite, 
The general rule in fact is clear, and it 
is that if a suit is brought on a negotiable 
instrument, that person slone,can be recover- 
ed from whose name appears on its face, 
and only in the character in which he so 
appears. But where a suitis brought for 
a sum already due, which has been acknow- 
ledged, so to speak, in some form by the 
execution of a negotiable instrument, which. 
ig mentioned, but does not form really the 
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the cause of action, evidence may be given 
to show that others besides the person who 
executed the instrument are liable. The 
point appears to me to have been most 
clearly put by Sir Richard Garth in 
Sheikh Akbar v. Sheik Khan (11), the case 
referred to and explained in Parsotam 
Narain v. Taley Singh (12). There are 
single Judge rulings of this céurt on the 
point, in Manchersha Ardesar v. Govind 
Ganesh Joshi (13), Joceb & Co. v. Vicumsey 
(14), and Burojrji Jivanji v. Hormusji 
Nowroji (15), and it has been considered 
by the Appellate Court in the case of Sita- 
ram Krishna v. Chiman Das Fatehchand 
(9), and the trend of the opinion of the 
Judges of this court seems to ‘me to be 
that, where there is a negotiable instrament, 
prima facie the suit ison it, unless there 
are circumstances, such as an’ antecadent 
debt, and the suit isso framed as to base 
the cause of action on a fact independent 
of the negotiable instrument; and that 
where the suit is on a negotiable instrument 
alone it can only bind those appearing on 
the face of the document. 

We have considered the language of the 
plaiut and the counter-written-statement, 
tosee if there is a possibility of reading 
into these dociaments an alternative claim 
to the one made on the promissory note, 
But I think that no such claim can be spelt 
out of these documents, and that on their 
iaces and prima facie construction, we must 
hold that this suit was really on the pro- 
missory note. Evidently the alternative 
claim did not occur to the framers of the 
plaint, as naturally it would not, sincs here 
the payment of the loan and the execution 
of the promissory note were contemporane- 
ous, and the promissary note was not 
to secure some other liability. In these 
circumstances I think that we cannot have 
recourse to the alternative claim, and it 
does not seem to be a case fit to allow of 
an amendment of the plaint and re-trial on 
the point. I agreethat the appeal must be 
dismissed with costs. 
w./A. Appeal dismissed, 
ay 70. 256. 

(12) 26 A. 178; A. W. N. 1903, 217. 

(18) 128 Ind. Cas. 43; 32 Bom, L. R.1035; A. LR. 
1930 Bom. 424. : 

g3 102 Ind. Oas. 138; 29 Bom. L. R. 482; A, I. R. 
1927 Bom. 437. : 

(15) 138 Ind. Gas. 783; 34 Bom. L. R. 643; A. IR, 
1332 Bom. 394; Ind, Rul. (1932) Bom, 417, 
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RANGOON HIGH COURT. 

Civil Miscellaneous No. 199 of 1¥32, 

December 22, 1932, 
Ba U, J. 
K. Y, SUBBIAH—Appricanr 
versus s 
COMMISSIONER or POLIOE, 

RANGOON AND ANOTAES — OPPOSITE PABTY. : 

Specific Relief Act (i of 1877), s. 45—Suspension 
of rickshaw license--Owner ordered to repair rick- 
shaw—Application for writ of mandamus alleging 
damage to rickshaw made by constable of Hackney 
Carriage Department—Application, if lies—Remedy 
of owner, suit for damages—Rangoon Hackney 
Carriages Act (IV of 1917), 8. 28. 

The license in respect of one of the rickshaws 
of the applicant was suspended bythe Superinten- 
dent of Police on the ground that it wasnot fit for 
public use and the applicant was directed to get 
the defects rectified and take it back for inspec- 
tion, Instead of complying with the order, the 
applicant sought the aid of the court for an order 
under 8.45, Specific Relief Act, alleging that his 
rickshaw was wilfully damaged by a constable of 
the Hackney Oarriage Department under the direc- 
tions of the Superintendent of Police : 

Held, that the application must be dismissed and 
even supposing the allegations of the applicant 
were true, his only remedy was by a suit for 
damages.: h 

Mr. Kalyanwalla, for the Applicant. 

The Government Advocate, for 
Opposite Party. 


Order.—The facts of this case lie within 
a narrow compass, The plaintiff is the 
owner of rikshaws and licensesfor them 
were issued by Mr, West, Deputy Superin- 
tendent of Police, Hackney Osrriage Də. 
partment, on 26ih May, 1932. Oo 29th 
July last the license in respect of 
one of his rickshaws was suspended on 
the ground that the said rickshaw was 
not fitfor public use and the applicant 
was directed by Mr. West to get the de- 
fects rectified and bring it back for his 
inspection. instead of complying with the 
order of Mr. West, the applicant came 
to court and asked for an order under s, 
45, Specific Relief Act. He alleged that 
his rickshaw was wilfully damaged by a 
constable of the Hackney Uarriage Depart- 
ment under the directions of Mr. West and 
Mr, West thereafter suspended the license. 
He further prayed for an order directing 
Mr, West to get his rickshaw repaired 
and thereafter to issue a license to him. 
The Oommissioner of Police, Rangoon, was 
the licensing authority under the Rangoon 
Hackney Oarriage Act who had delegated 
his powers by r.42 of thé rules framed 
under s. 23, Rangoon Hackney Oarriage 
Act, to Mr. West. In his affidavit Mr. 
West denied the allegations inthe appli- 
cation and said that he suspénded the 
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license as hé found the rickshaw not fit 
for public use. Assuming. that Mr. West 
caused the applicant's rickshaw to be da- 
maged by one of his constables, snd assum- 
ing that Mr. West refused to get the 
applicant's rickshaw repaired, that it looks 
as ifthe applicant would have tosue for 
damages. For these reasons I am of opinion 
thet this application fails and I dismiss 
it with costs three gold mohurs. 

N/A. Application dismissed. 


PATNA HIGH COURT. 
Oriminal Appeal No. 123 of 1932, 
September 19, 1932. 
MacPHERSON AND JAMES, JJ, 
MOSADD1RaAl 4ND oraBRs—APPBLLANTS 
versus 
EMPEROR—Opposire Pasty. 

Criminal Procedure Code (Act V of 1898), 3. 108 
(2)—Search witnesses, when to be called—Omission 
to call, effect of—Penal Code (Act XLV of 1860), 
s. 3802- Murder—Senience—Lesser sentence than death, 
when to be imposed. 

Under s. 103 (2), Oriminal Procedure Oode, search 
witnesses are not to be called except on the special 
summons of the court. The Statute lays it upon 
the prosecution to explain why it desires the search 
witnesses to be called; and does not lay it upon 
the prosecution to explain why it does not call the 


search witnesses. Munui Sonar v. Emperor (1), not 
approved. [p. 842, col. 2.] 
A person accused of murder should not be sen- 


tenced to transportation for life instead of to death, 
merely onthe ground that the evidence isnot strong 
enough to justify an irrevocable sentence. If the 
court has any doubtastothe guilt of the accused 
he should be acquitted. Sohrat Sao v. Emperor (2) 
followed. [p. 843, col. 1,] f , i 

Where several persons are convicted of rioting and 
of murder committed with a view to prosecution of the. 
common object of the rioters, prima facie all the 
persons so convicted should be sentenced to the 
extreme penalty. Itisonly when special circum- 
stances are shown to exist in favour of any indivi- 
dual that the alternative punishment of transporta- 
tion for life should be substituted tora sentence of 
death. Hach case or class of cases is to be con- 
sidered on its own facts and what may be admis- 
siblo upon a conviction under s. 302 read with s. 
149 in a village agrarian dispute " where a free and 
honest fight on equal terms results in death ” would 
be an enormity in acase of gang assassination. 
Sohrai Sao v. Emperor (2) and Shafi Khan v., Em- 
peror (3), relied on. [p. 843, cols. 1 & 2.] Ni 

Oriminal Appeal against the decision of 
the Sessions Jadge, Muzaffarpur, dated the 
18th March, 1932, ~ h 

Mesars, S. Sinha, S. N: Sahai and G. P. 
Sahi, íor the Appellante. i 

Mr, 5. Jaffar Imam, for the Orown. s 

Racpherson, J.—The Sessions Judge 
of Mezatiarpur has convicted the seven 
appeliants Mosaddi Rai (not Ahir as in the 
heading to his judgment), aged fifty-four, 
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Sheogobind Rai aged forty-five, both 
Rajputs of Imadpur and sometimes desig- 
nated “Singh ’, and five Ahire, namely Baij- 
nath Raut (25), son of Dharichan Raut of 
Pakri and Kunkun (25), Hoti (30), Husaini 
(36) and Ramraj (40) of Bangra on charges 
under s. 302, Indian Penal Code, and sen- 
tenced them to transportation for life. He 
also convicted under s. 323, but awarded no 
further sentence. The four assessors found 
that the charge under e, 302 read with 
8. 149 waséstablished except in the case of 
Baijnath whom they considered to be not 
guilty, Two other persons were tried with 
the appellante, namely, Dharichan (45) 
father of Baijnath and Parao (40), son of 
Girdhari Raut of Bangra, but they were ac- 
quitted by the learned Sessions Judge in 
agreement with the assessors ss regarda 
Dharichan but in disagreement as regards 
Parao. The persons convicted have pre- 
ferred the present appeal. When the ap- 
peal waa opened the Division Bench 
(Oourtney-Terrel], O. J., and Fazl Ali, J ) 
issued a Rule upon the appellants to show 
cause why the sentence passed upon them 
should not be enhanced, that is to 
say, wby the capital sentence should not be 
passed. Thatis the reason why, though 
the capital sentence is in question the 
appeal has been heard ona typed instead 
of a printed paper-book. 

Mr. 8. Sinba appeared on behalf of 
Mosaddi Rai, Mr. 8.N. Sahai for Baijnath 
and Mr. Sahi for the other appellants, Mr. 
Binha began by stating that he did zot feel 
justified in contesting the conviction of his 
client and contented himself with showing 
cause agsinst enhancement of the sentence, 
The other Advocates have both assailed the 
convictions andopposed the Rule for en- 
hancement of sentence. (Here His Lordship 
stated the cases of the prosecution and the 
defence along with the findings of the Ses- 
sions Judge, and proceeded:)Mr. Sinha accep- 
ted the conviction of Mosaddi Rai as correst. 
But this hardly relieves the court of the 
necessity of arriving at its own conclusion 
upon the evidence against him particularly 
as Mr. Sehaion behalf of Sheogobind and 
the four Ahirs of Bangra contends that 
none ofthe persons who were at Muzafar- 
pur were concerned. (Aiter disposing of 
some of the contentions of Counsel on either 
side, His Lordship proceeded:) The learn- 
ed Sessions Judge has also laid much stress 
upon the corroboration afforded by the 
articles stained with human blood which 
were found on the persons or in the houses 
of five fof thestappellants, Mr, Sabai has 
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urged that it is extremely improbable that 
a pereon should continue to wear the cloth- 
ing in which he had ccmmitted a murder, 
ard points cut that the aseailants went to 
a tank immediately after the occurrence, 
But it isby no means contrary to experi- 
ence thatthe perpetrator of a murder con- 
tinues to wear bloodstained articlee. 


In the present instance, the probability 
is thatthe washing in the Lachhmania 
tank was hurried and inadequate so that 
the blood was not completely washed away. 
Dawn was approaching and the culprits had 
to make haste from the scene, The assail- 
anis had not hesitated to take away some 
articles from the cart, which like. the cart 
and the straw and other contents must 
have been heavily stained with blood 
which might well spread to their clothes, 
Iam of opinion that the learned Sessions 
Judge is right in his view that adhoti was 
actually taken from Hueaini, a dhoti and 
two chadars from Baijnath and a dhoti 
from Hoti which bere staizs of human 
blocd. Noristhere any reascn to doubt 
tata gamcha bearing similar stains and 
a lathi bearing similar stains were recover- 
ed from the houses of Sheogobind and 
Remraj respectively. It has been urged 
that the evidence as to these searches is unre- 
liable inasmuch egs the prosecution failed 
to call the search witneesee, and reliance is 
placed upon the decision in Munui Sonar 
v. Emperor (1). But in that case s. 108 (2), 
Oriminal Procedure Oode, does not appear. 
to have been brought to the notice of the 
learned Judges. Therein itis enacted that `, 
search witnesses shall not be called except. 
on the special summons of the court, so 
that the Police could not direct the search. 
witnesses to attend. Ordinarily the pro- 
secution would not for obvious reasons seek 
such a special summons. In ehort the 
Statute lays it upon the prosecution to ex- 
plain why it desires the search witnesses to 
be called; and does not Jay it upon the pro- 
secution to explain why it does not call the 
search witnessee. (His Lordebip discussed 
the evidence and prcceeded:) It remains to 
consider the rule for enhencement of sentence 
in respect of the six appellants whose ap- 
peals have been dismissed. 

In showing causeon behalf of Mosaddi 
Rai, Mr. 8. Sinha urged first that the view 
of the Sersions Judge in respect of the 
punishment should be respected end fur- 
ther argued thatcn the firdings of the 
Judge in the judgment that the facts had 

(1) 9 0. W, N. 488, 
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been distorted and a good deal of evi- 
dence manufactured, the sentence passed 
by the court below should be permitted to 
stand. The second argument is manifestly 
unsound, since as has been leid down in 
Sohrai Sao v. Emperor (2) : 

“A Judge should not sentence a person accused 
of murder to transportation fer life instead of 
sententing him to death, merely on the ground that 
the evidence is not strong enough to justify an 
irrevocable sentence. If the court has any doubt 
as to the guilt of the accused it should acquit him.” 

Farther the point does not here at all 
arise, since the view of the learnsd Sessions 
Jadge as to manafacture of additional evi- 
dence beyond whathe found adequate for 
conviction, has been found to be, except 


possibly in a tmall immaterial portion 


which has not been clocely examined, un- 
founded and the evidence impugned ia true 
evidence, Now the learned Sessions Judge 
was bound to pass sentence of death unless 
there were substantial reasons for failing 
to do so as was said in the ease cited: 


“The reason for passing the lesser sentence must 
be adequate and express,” 

Prima facie tnere arealso no extenuating 
circumstances in connection witha very 
brutal assussination of witnesses who were 
about to depose against the perpetrators or 
their friends and relations, with the object 
that the evidence in the case against them 
should vanish with the lives of their victims 
and inthe terror inspired by their deed, 
The learned Sessions Judge set out as 
follows : 

“It is not usual to impose the extreme penalty of 
the law when men are found to be constructively 
guilty of murder. It is also impossible to differ- 
entiate between the accused persons and 
it would,I think, be wrong to sentence so many 
men to death. No doubt a leading part in the 
occurrence is ascribed to Mosaddi Rai, but my own 
view is that he was not the originator of the 
conspiracy, but probably joined in it atthe last 
moment.” 


. The views here expressed are un- 
doubtedly unsound in all respects. Nei- 
ther principle nor approved practice can 
be adduced in favour of the view that a 
capital sentence should not be passed when 
the offenders are constructively guilty of 
murder. Indeed the contrary has been 
emphatically laid dowa, and many cases 
are reported in the authorized reports for 
the guidance of the Subordinate Courts. 
A case in point is Shafi Khan v. Emperor 
(3), which the learned Sessions Judge ought 
to have followed. In that case Shafi Khan 

(2) 124 Ind. Oas. 836; A. I. R. 1930 Pat. 247; 31 
Or. L. J. 721; 9 Pat. 474; 11 P, L.T? 148; Ind, Rul. 
(1930) Pat. 452, 

(3) 117 Ind. Oas. 176; A.T. R. 1929 Pat, 161; 30 Or, 
L, Js 737; 8 Pat, 181. , 
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being proceeded against for bad livelihood: 
was wanted by the Police fora specific 
offence- and he and others rioted with the 
common object of resisting his arrest and 
substantially of killing the Police party, 
and in the course of the riot a constable 
was killed. The argument was negatived 
that the persons to be sentenced to death 
should only bethoss who could be shown 
to have taken an active part in causing the 
death of tha deceased, and it was laid down 
that 

“where several persons are convicted of rioting and 
of murder committed in prosecution of the common 
object of the rioters, prima facie all the persons 
so convicted should be sentenced to the extreme 
penalty. It is only when special circumstances are 
shown to exist ‘in favour of any individual that 


the alternative punishment of transportation 
for life should be substituted for sentence of 
eath.’ 


Moreover, no such practice as is suge 
gested by the learned Sessions Judge 
exists Ei:ch case or class of case is to 
be considered on its own facts and what 
may be admissible upon a conviction under 
s. 302 read with s. 149 in a village agrarian 
dispute: 

“where a free and honest fight on equal terms 
results in death"; Sohrai Seo v. Emperor (2) 


would be an enormity in a case of gang 
assassination Here the conspirators 
carried out their murders by setting up- 
onand cruelly beating to death their two 
elderly and defenceless victims, If one 
man had encompassed these murders in 
like circumstances, the learned Sassions 
Judge would présumably have awarded the 
appropriate punishment of death without ° 
hesitation. There certainly appears to be 
no reason why when the heinousness of the 
crime is aggravated because several persons 
have conspired together to commit it and 
have jointly perpetrated it, a less sentence 
should be passed. To hold otherwise would 
be to furnish an incentive to an intending 
murderer to provides himself with associ- 
ates and to one or two conspirators to con- 
stitute as large a combination as possible, 
The Oourts cannot countenance such a re- 
sult, Next, the sentiment that bezause 
it is impossible to differentiate between 
co-murderers, it is wrong to carry out the 
law and sentence seven men to death, 
cannot be too strongly reprobated. On 
the contrary,a Judge is wrong where he 
fails to sentence accused persons to death 
when they have deserved that punishment, 
and he errs grisvouslyin yielding to such 
irrelevant-considerations. 

“Judges are sworn to administer the law not ag 
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they wish it to be, but as they find it’: Sohrai 
Sao v. Emperor (2), at p. 486* 

Apart from other matters, he is usurping 
functions which are reserved for other 
hands or assuming that he is in a better 
position to exercise those functions than 
the authority to which they have been 
entrusted; see Sohrai Sao v. Emperor 
(2) The learned Sessions Judge 
would have been prepared to vase 
the capital sentence upon the leader or 
leadere. In respect of Mosaddi to whom the 
evidence truly ascribes 8 leading part in 
the crime, he refrained from passing the 
sentence because Mosaddi was in his view 
not the originator of the plot. From all 
that has been said above the only con- 
clusion is that but for the stiffening 
resulting from the adherence of the Rajputs 
Mosaddi and Sheogobind, and especially the 
former, to the conspiracy to assassinate the 
deceased, the outraga mightnever have 
been perpetrated. Whether either or both 
of these men originated the plot or not, 
it is patent that when they joined the cor- 
spirscy they took it up wholeheartedly and 
pressed it forward with shrewdness and 
resolution to the brutal and. calculated 
double murder of two public spirited 
citizens, of which they have been convict- 
ed. It is impossible to discern any reason 
for failing to make absolute the rule which 
has been issued upon them in respect of sen- 
tence. 

With regard to the Ahire, they, like 
Sheogobind, were full of enmity against 
either or both of the deceased and it did 

-not require persuasion on the part of their 

leader Girdhari or anybody else to induce 
them tojoin in the attack. Mr. Sahai has 
been unable to bring forward any reason 
why the capital sentence should not be 
paesed upon them, Indeed having regard 
to their character and antecedents undue 
leniency could not but be misconstrued 
into sn invitation to similar deeds. It is 
indisputable that the lesser penalty of 
transportation for life has now quite ceas- 
ed to be deterrent even among better 
controlled men than these diara Ahirs. In 
my opinion there is no alternative but to 
make the Rule absclute in respect of them 
also. The appeal of Baijnath is allowed, 
his conviction and ecentence are setaside 
and he will be forthwith released. The 
appeal of the other appellants is dismissed, 
the Rale for enhancement of sentence is 
made sbsolute snd it is directed that Mo- 
saddi Rai, Sheogobind Rai, Kunkun Raut, 
v Page of 9 Pat—[Ha 
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Hoti Raut, Husaini Raut and Ramraj Raut 
be each hanged by the neck till they be 
dead. 

James, J.—I agree. : 
N./A. ` Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT, 
Civil Revision Application: No, 149 
oF 1981, 
October 20, 1932, 
Fer: bas, J. O., AND Menta, A.J. O. 
TULJARAM DOWLATRAM—Appiioant 
Versus h 
WADHUMAL PAMANDAS AND ANOTHER) 
— OPPONENTS. 

Contract Act (IX of 1872), s, 49—Place 
formance—Creditor and debtor—Civil 
Code (Act V of 1908), O. XX, 
Small Cause Court, contents of. 

Where no application has been made by the debtor 
to appoint a place for the performance of the pro-. 
mise, the place of performance is to be determined 
with reference to the intention of the parties, and 
in doing so regard should be had to the fact 
that the obligation to pay the creditor involves the 
further obligation of finding the creditor so as to 
pay him. Soniram v. R.D. Tata & Co. (1), relied 
on, [p. 846, col. 1.] 

Although a judgment of the Court of Small Causes 
need not contain more than the points for deter- 
mination and the decision thereon, it is desirable 
that the judgment should also contain some indica- 
tion that the Judge has actually applied his mind to 
the evidence on therecord so that the Court of 
Revision may find out whether the decision under 
revision was rightly arrived at after weighing the 
pros and cons or whether there was merely a mis- 
take or an inadvertent omission in recording a par- 
ticular finding. [p. 846, col. 2.] 


Mr. Fatehchand Assudomal, for the Ap- 
plicant, 

Mr. Tarachand Khimandas, for the Op~ 
ponents. i 

dudgment.—This is an application: for. 
revision of an order pessed by the Judge 
of the Court of Small Oauses at Hyderabad 
in Suit No, 1162 of 1930 of bis court. The 
suit was brought by the plaintiff Diwan 
Tuljaram to recover from the defendants 
Rs. 5€0 the amount of a loan alleged to 
have been advanced by him in July 1929. 
Defendant No. 1 was Wadumal Pamandas 
and defendant- No. 2, the Arya Pritinidhi 
Sabha. Two issues were framed for decision, 
namely, (1) Is defendant No. 1 personally 
liable for the claim? (2) Eas this court 
jurisdiction? The learned Judge examined 
the plaintiff and defendant No. 1 and 
tecorded abare finding in the negative 
on’ both the issues and ordered the-plaint 
to be returmed for presentation- to the 
Proper court which, according to him 


of per= 
Procedure 
T. 4-—Judgment of 
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would be some court in Karachi. Th> 
plaintiff being aggrieved by this order 
has filed the present application for revision. 

It is urged on behalf on the applicant: 
plaintiff that the court bslow has erred 
in coming to the conclusion that it had 
no jurisdiction to entertain the suit; and 
thatif it had no jurisdiction to entertain 
the suit, it had no jurisdiction whatsoever 
to decide the other issue as to whether 
defendant No. 1 was or was not personally 
liable for the plaintiff's claim, The first 
point to be determined here would there- 
fore be whether the court of first instance 
was justified in returning the plaint on 
the ground that it had no jurisdiction 
to entertain the plaint. The plaintiff's case 
was thaton an urgent request of defend- 
ant No. 1 for a loan, the plaintiff de- 
posited Rs, 500 with the kothi of Seth 
Jethanand at Hyderabad to be paid to 
defendant No. 1 through the branch of that 
Kothiin Karachi, As the defendant did 
not return the loan according to promise, 
the necessity had arisen to file the present 
suit. This case was met by the defendant 
challenging first of all the jurisdiction of 
Hyderabad Oourt on the ground that the 
loan had been advanced at Karachi and 
wasalso agreed tobe returned at Karachi, 
that the defendant resided in Karachi, 
and that therefore this suit ought to have 
been brought in a Oourt in Karachi. 
Without giving any ressone, the learned 
Judge has found this issue in favour 
of the defendant; so we are merely left 
to conjecture what reasons could possibly 
have actuated him to arrive at that con- 
clusion. 

On behalf of the opponent-defendant, 
it is urged by Mr. Tarachand, that ac. 
cording to the plaint avermente, the cause 
of action had taken placa at Hyderabad 
because the money had to be returned 
there; thaton this point there was the 
plaintiff's word against that of the de- 
fendant and that the Judge has choosen 
to rely on the latter, a finding of fact, 
which cannot be upset here. On behalf 
of the plaintiff-applicant, it is urged by 
Mr. Fatelichand Assudomal that the cause 
of action is to be gathered from all the 
facts stated in the plaint; and that ac- 
cording to-those fasts, the plaintiff relied, 
firatly, on the circumstancs of his ac- 
ceptance at Hyderabad of the request of 
the defendant for a loan by depositing 
the amount in the Kothi at Hyderabad: 
and secondly, on the circumstance that 
the loan was agreed to be returned in 
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Hyderabad. Thess two important parts 
of the cause of action had taken 
place in Hyderabad, and hance the 
court there had jurisdiction to enter- 
tain the suit. Although according to O. 
VII, r. 1 (e), Civil Procedure Code, the plaint 
has to contain certain particulars one of 
which is the fact constituting the cause 
of action and when if arose, it is not 
necessary that anything more than a 


statement of facts is insisted upon by the 


rule. Now, cause of action “ig defined as 
a bundle of facts which must be proved ag 
entitling the plaintif to a decretal claim.” 
Two of these facts are stated in the plaint, 
namely, that for the purpose of the loan 
to the defendant, the plaintiff deposited 
the money in a Kothi at Hyderabad and 
the loan had to be returned at Hydera- 
bad. It is not denied that if these facts 
are held proved, then the Hyderabad 
Court would have jurisdiction. Now, the 
defendant says in his cross-examination 
that he wrote to the plaintiff at Hydera- 
bad for the smount and the plaintiff 
sent him a hundi on & Karachi firm. He 
impliedly admits therefore that the money 
had been deposited with the Ko'hi at 
Hyderabad through whom it had reached 
him in Karachi. ; 
There is no doubt that on the point 
of the return of the loan, there is the word 
of the plaintiff as against the word of the 
defendant. It appears there was nO 6x- 
press agreement between the parties as to 
where the loan was to be returned, but it is 
hardly likely that the plaintiff who was ac- 
commodating the defendant would under- 
take to perform a journey all the way to 
Karachi in order to recover the amount 
of the loan. To that extent, the plaint- 
ifs word is entitled to greater credit than 
that of the defendant. But, if there was 
no agreement, then under 8. 49, Contract 
Act, it is indicated that where no place 
is fixed for the performance of a promise 
whether the promise is to deliver goods or 
to pay money, it is the duty of the debt- 
or to apply to the creditor to appoint a 
reasonable place for the performance of 
the promise, and to perform it at such place. 
Even if the debtor does not apply to 
the creditor to appoint such a place, then, 
according to the decision of the Privy 
Council reported as Soniram V. R D. Tata & 
Co. (1), it would appear that where no ap- 
(1) 102 Ind. Oas. 610: A. T. R. 1927 P. O. 156: 50 
L ‘A, 265:5 R. 451: 53 M. L. J. 25; 45 0. L J. 633. 


99 Bom. L. R. 1027; (1927) M, W.N. 520; 4 O. W; 
N. 676: 39 M. L.T. 72;31 0. W. N. 998; 26 L. W. 720 


(P. 0). 22s 
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plication has been made by the debtor. 
to appoint a place forthe performance of 
the premise, the place of performance is 
to be determined with reference to ths 
intention of the parties, and that in do- 
ing so regard should be had to the fact 
that the obligation to pay the creditor 
involves the further obligation of finding 
the creditor so se to pay him. So theat 
even if there was no promise to return 


the money at Hyderabad, and the agree.. 


ment between the parties wss silent on 
that point, the defendant who had pro- 
mised to return the lcan must be presumed 
to bave promised to return it at Hyderabad, 

Both on the ground then that the 
plaintiff bad deposited the money with the 
Kothi in Hyderabad for transmission to 
Karachi and on the ground thatin the 
absence of any specific understanding on 
the point, the defendant had to return 
the money to the plaintiff in Hyderabad, 
I am inclined to think that the Hydera- 
bad Court had jurisdiction, and the 
plaint should not have been returned to 
the plaintiff. That being 80, the only 
order we can make is tbat the plaint 
should not be returned to the plaintif and 
that the cuit ehould be proceeded with and 
disposed of sceording to law. With 1e- 
gard to the finding on isaué No, 1, bamely, 
that defendant No. 1 was not pereonally li- 
able for the plaintift’s claim, we are egsin 
left merely to guesson what grounds the 
learned Judge came to that conclucion: 
It appears to us that in all probability he 
only directed his mind to the determina- 
tion of the question of juriediction ; and 
having arrived at the conclusion that court 
had no jurisdiction, he merely ordered 
the plaint to be returned, and had no in- 
tention to record a finding on the other 
issue. Indeed the court was functus offi- 
cio if it came to the conclusion that it 
had no jurisdiction to entertain the suit, 
It is an issue on which much may be 
said on either side. The defendant has 
admitied that the Arya Samsj cannot take 
any loar, and still he admits that he 
did tske the lcan. On the other hand 
the plaintiff does not sue the defendant 
Waohums!] salone. We must therefore set 
the findirg aside and ask the Judge to 
direct his mind specifically on the point 
and determine the issue according to law 
and the facis that may be placed before 
him. With regaid to the ccsts of this 
application, the only fair order will be— 
and tbat 18 ibe one we mike hereby — 
that the costs will abide the result, 
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In remanding this case, we would like 
to observe that no doubt a judgment of 
the Court of Small Oauses need not 
contain more then the points for deter- 
mination and the decision thereon: see 
O. XX, r. 4, Oivil Procedure Code, It is 
however highly desirable that the judg- 
ment should also contain some indica- 
tion that the Judge has actually applied 
his mind to the evidence on the record. 
In the absence of this assistance which 
a court in revision has a right to expect 
& great deal of the time of the higher 
court is taken in doing that which the court 
of first instance should . have done, 
namely, appreciating the evidence in order 
to find out whether the decisidn under 
revision was rightly arrived at after 
weighing the pros and cons or whether 
there was merely a mistake or an inad- 
vertent omigsion in recording a particu- 
lar finding. The time of the higher court 
should not be taken in cases which are 
of so litile importance that the law expects 
them to be disposed of by a court of 
Small Oauses in a more or less summary 
way and for which tke law does not even 
provide for an appeal. We therefore 
trust that in future the learned Judge 
will teke pains to support his conclusion 
by something which might afford an in- 
dicatioz, however brief, that the court has 
as a matter cf fact applied its mind to the 
determination of the pointe on which the 
parties were at variance before him, 

N/a. Case remanded, 


LAHORE HIGE COURT. 
Criminal Revision No. 1439 of 1932. 
January 5, 1¥33, 

DALIP SINGE, J, 
SALIG RAM-—PEJITI0NER 
versus 
EMPEROR—Rasponpanr. 

Ordinance V of 1982—Sentence of fine— Recovery of 
fine from father, legality of. 

A fine imposed on a person above 18 years on 
conviction under s. 4 of Ordinance V of 1932 cannot 
be recovered from the property of his father, though 
he lives and works jointly with his father, 

Oase reportea by the Sessions Judge, 
Lahore, with his No, 2108, dated the 27th 
October, 1932. 

Report.— Durgs Dass, son of Salig Ram, 
wus convicted under s, 4 of Ordinance V of 
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1932, and one of the punishments awarded 
to him wasa fineof Rs. 40. A number of 
household articles have been attached from 
Salig Ram's house, for recovery of this fine. 
Salig Ram applied for release of these 
articles, on the grounds that Durga Das 
was not living with him at the time of his 
arrest and that the articles belonged to him 
(Salig Ram).. The learned Magistrate has 
believed three witnesses for the Orown 
against three witnesses for the petitioner 
on the first point, and without discussing 
the second point, rejected the petition. 

In the present cass, thera is nothing to 
show that the boy, Darga Das is independ- 
ent of his father. He is about 18 years of 
age, and ‘the prosecution witnesses have 
stated that he lives and works jointiy with 
his father. There are two clear decisiona of 
the Lahore High Court to the effest that 
where a son lives with his father and is 
dependent on him, even though he may 
assist him in his work, a fine imposed on 
the son cannot be recovered from the prop- 
erty of the father. These are Santa Singh 
v, Emperor (|) and Parshottam Dass v. 
Emperor (2) Ia viewof these rulings, the 
o-der of the learned Magistrate is unsustain- 
able, and is liable to bə set aside. It may 
be noted that in certain of the recens Or- 
dinances, provision has been made for 
recovery of fines from the father of any 
young person under the age of sixteen years 
who commits an offence under the Ordin- 
ance, but this provision does not apply to 
the present case a3 Durga Das’s age is 
given as 18 years, 

I accordingly recommend that the peti- 
tion for revision may bs accapsed, the order 
of the learned Magistrats may be set aside 
and the articles may be released from at- 
tachment and banded over to the patition- 
er. 
5 Order.—For reasons given in the refer- 
ring order, I accept the reference and 
direct that the articles ba released from 
attachment and handed over to the pəti- 
tioner., 


A. Petition accepted, 


Q 76 Ind. Oas. 18; A. I. R. 1924 Lah. 617; 25 Or. L. 


"(27131 Ind. Oas. 912; A. I. R. 1931 Lah, 543; 32 Or. 
L. J. 812; (1931) Or. Gas. 783, 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 1074 of 1932. 
January 25, 1933. 

h BHIDE, J. 
Sain SARDAR ALI SHAH—DEFENDANT— 
_ APPBLLANT 
versus 
GEHNE 8HAH—P.aintTiIFF— 
RESPONDENT. 

Muhammadan Law—Mosque—Sajjadanashin and 
mutawalli, respective rights of—-Sajjada’s power to 
call for accounts and give directions. 

The status ofa sajjadanashin is higher than that 
of a mutawalli, He is the head of the institution and 
as such is not only the teacher of religious doctrines 
and rules of life but also the manager of the institu- 
tion and the administrator of its charities. The 
mutawalli, on the other hand, is merely in charge of 
the secular affairs of the institution. He isa mana- 
ger or a superintendent, but has no beneficial inter- 
est in the endowment and is not connected with the 
preaching of religious doctrines. The sajjadanashin 

as allthe powers of amutawalli, when there is no 
separate mutawalli. When a separate mutawalli is 
appointed, these powers will naturally be exercised 
by the mutawalli. The'sajjadanashin is, however, still 


the head of the institution by virtue of his office. 
[p. 849, col. 1.] 
A sajjadanashin would, therefore, be within. hig 


rights, in requiring the mutawalli to submit accounts 
or to furnish necessary information, and ‘to issue 
suitable directions, when necessary. Piran v. Abdul 
Karim (1), Secretary of State for India in Council 
v. Mohi-ud-din Ahmad (2), Vidya Varuthi Thirtha 
v Balusami Ayyar (3)and Gahne Shah v. Maula 
Shah (4), referred to. [p. 849, col. 2.; ; 

Second Oivil Appeal from the decree of 
the District Judge, Ludhiana, dated the 
17th June, 1932, modifying that of the 
Senior Subordinate Judge, Ludhiana, dated 
the 10th February, 1932 

Dr. Nand Lal, for the Appellant. 

Messrs. J, N. Aggarwal and J G, Sethi, 


for the Respondent. 


Judgment,—There isa Mohammadan 
shrine known as Takia Shah Shohda in Lud- 
hiana Town to which considerable property 
is attached. Tha Sajjadanashin and the 
Mutawalli of this shrine are elected by the 
“Bhek”. The last incumbent, who com: 
bined in himself both these offices was 
Jhandu Shah. 

Ha is said to hava mismanaged ths prop- 
erty and asuit was about to be instituted 
for his removal, but in the meantime he 
disi, After his death, Sardar Ali Sheh 
was appointed Sajjadanashin while Gahne 
Shah was appointed Mutawalli of the shrine, 
Thəre has baea a good deal of litigation 
with respect to these apprintments but 
Sardar Ali Shah and Ganne Shah have been 
eventually declarad a3 tha Sajjadahashin 
and the Mutawalli respectively. Their rights 
inter se have, howaver, not yet been deter- 
mined and this was made clear in the. 


848 


order of Addison, J., in Oivil Revision No. 
235 of 1931. É 

At the time of appointment of Sardar Ali 
Shah and Gebne Shah as Sajjadanashin and 
Mutawalli respectively, an agreement wag 
drawn upas regards their powers: but 
difference arose as to the interpretation of 
this document and suits were instituted by 
both against each other, praying for an 
injunction restraining the opposite party 
from interference with what they claimed 
to be their exclusiverights. There suits 
were decreed in part by the trial Court. 
Both parties appealed tothe District Judge 
who accepted the appeala of Gabne Shah 
and granted him the relief prayed for by 
him, while he dismissed the appellant's 
suit, From this decision the present 
Appeals (Nos. 1074 and 1075 of 1932) have 
been preferred by Sardar Ali Shah, the 
Sajjadanashin. ; 

The sole point for determination in these 
appeals is the rights inter se of the svpellant 
and the respondent as the Sajjadanashin 
and the Mutawalli respectively of Khankah 
Shah Shohds. These rights must be de. 
termined in this case mainly on the basis 
of the agreement between the parties 
referred to above, which has to be inter- 
preted in the light of the Mohammadan 
Lew on the subject. The relevant portion 
of the agreement runs an follows :— 

“I, Sain Sardar Ali Shah, chela of Sain 
Shah, have been appointed Gaddi Nashin and I, Sain 
Gahne Shah, chela of Sain Jhandu Shah have been 
appointed cashier, 7, e., Mutawalli (custodian) of the 
Khankah. Weagree that we will keep the propert 
attached to the Khankah as wakf as of old and ne 
a langar. for fakirsand the poor. We will manage 
the entire property of the gaddi in the best way for 


the original objects of the wakf. We will propagate 
Madaria sect like 


the teachings and doctrines ‘of the 

our predecessors. ae all these purposes and 
entire management-we shall remain under - 
viston of Sain Sardar Ali Shah. If in ae matter 
difference of opinion arises between ug, the successors 
the matter shall be referred to Pir Mohamad, resident 
of Hassowal and Sain Ohandi Shah of Ludhiana Tf 
they do not like to give their opinion, the matter 
shall be referred to the leaders of the Bhek frater- 
nity andthe Panchayat. The Gaddinashin shall not 
be competent to remove the Mutawalli on account of 
the latter's misconduct and disobedience without the 
consent of the Bhek and the Panchayat of the ro- 
prietors "of the village concerned. H ence, we ane 
executed this agreement in favour of the Bhek 80 
that it may serve as an authority. To-day the Bhek 
and leading persons have tied turbang on ‘our heads 

on the aforesaid terms. We shall in every way abide 
by these terms. Hence, we have executed this agree- 
ment so that it may serve asan authority,” 


It would appear from the above that 
although both {the Sajjadanashin and the 
Mutawalli were made responsible in a 
general way for the carrying out of the 


Jhandu 
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objects of the trust and for its proper 
Management Sardar Ali Shah alone was 
vested with “power of supervision” (nig: 
rani). i 

The appellant's contention is that ‘nig- 
rant’ (supervision) necessarily implied 
control and that the respondent is no more 
than a mere subordinate, who ia bound to 
manage the properties attached to the 
Khankah according to the orders or in- 
structionsof the appellant. The respon- 
dent, on the other hand, contends that he 
standson an equal footing with the 
appellant and is in eny case not subject 
to the control of the appellant as regards 
the secular management of properties of 
the Khankah which vests solely in him 
as the Mutawalli, The decision of this issue 
rests mainly on the interpretationof the 
clause relating to ‘supervision’ which 
occurs in the agreement referred to above, 
The clause runs as follows :— 

Aur in jumla aghraz aur intizam wa 
sarinjam ke liye Sain Sardar Ali Shah ke 
ger nigrani rehenge ? 

This has been translated above as 
follows:—‘And for all these purposes and. 
for the whole management we shall remain 
under the supervision of Sardar Ali Shah.’ 
The wording is not happy, but the meaning 
seemsto be clear enough. Sardar AliShah 
slone is given the power of supervision and 
it was obviously intended that Gehne Shah 
in the discharge of his duties as a Mutwalli, 
should be subject to the ‘supervision’ of 
the appellant. The contention of the res- 
pondent that he stands on an equal footing 
with the appellant cannot, therefore, be 
accepted. The agreement, however, does 
pot unfortunately define the precise ecope 
of this power of supervision and the question 
is not free frcm difficulty. To decide this 
question we must ascertain what ars the 
dutiea and the status of the Sajjacanashin 
and the Mutawalli respectively. 

The agreement does not specify the 
duties of the Sajjadanashin and the Mut- 
walli, andin the absence of such specifi- 
cation, we mustlook to the Muhammadan 
Law for the purpose. The distinction bet- 
ween the status and duties of a Sajjada- 
nashin and aMutawalli was considered by. 
the Calcutta High Court in Piran v. Abdul 
Karim (1). The view taken therein was 
followed by that court again in Secretary 
of State for India in Council v. Mohi-ud- 
din Ahmad (2), and was cited with approval 


(1) 19 O. 203, 
(2) 27 0. 674 at p. 680. 
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by their Lordships of the Privy Council 
in Vidya Varuthi Thirtha v. Balusami 
Ayyar (3). A Division Bench of this court 
had also occasion to consider the distinc- 
tion in acase to which the appellant and 
` the respondent in this case were parties 
and which is reported as Gahne Shah 
v. Maula, Shah, 125 Ind. Oas, 633 
(4). The gist of the leading authorities on 
the subject has been summarised as follows 
in the latter ruling (vide page 635*) :— 

‘Suffice it tosay thatthe Sajjada is the head of 
the institution, the superior of the endowment, the 
teacher of religious doctrines and rules of lifeand the 
manager of ‘the institution and the administrator 
of its charities. He isnot only a Mutawalli but also 
a spiritual preceptor and curator of the shrine 
where his gncestor is buried. The Mutawalli has 
charge of the secular affairs of the endowment, a 
mere “manager or superintendent appointed to 
administer the affairs of the endowment, and only 
a procurator having no beneficial interest”. 


It will be clear from the above that the 
status of a Sajjadanashin is higher than 
that ofa Mutawalli, He is the head of the 
institution and as such is not only the 
teacher of religious doctrines and rules 
of life but aleo the manager of the iustitu- 
tion snd the administrator of its charities. 
The Mutawalli, on the other hand, is merely 
in charge of the cecular affairs of the 
institution. He is a manager or a superin- 
tendent, but has no beneficial interest in 
the endowment and isnot connected with 
the preaching of religicus doctrines It will be 
thus observed that ‘the sajjadanashin has all 
the’ powers of a mutawalli, when there is no 
separate mutawalli, When a separate mut- 
walii is appointed, these powers will natu- 
rally be exercised by the mutwalli. The saj- 
jadhnashin is, however, still the head of 
the ‘institution by virtue cf his office and 
the agreement between the parties referr- 
ed to above, in so far ag it gives power of 
supervision to the sajjadanashin seems to 
be in keeping with the relative position of 
the sajjadanashin and the mutawalli under 
Muhsmmadan Law. The sgreement, how- 
ever, makes it clear that the sajjdanashin 
will not have the power to remove the 
mutawalli from office for misconduct of 
or disobedience and in case of a difference 
of opinion, the matter must be referred 
to the referees named in the agreement 
and eventually to the bhek and the panch- 

(3) 65 Ind, Oas, 161; 44 M. 831; 48 I. A. 302; A. L 
R. 1922 P. O. 123; (1921) M. W.N. 449;41 M.L J. 
346; 3 U. P. L. R. (P. O.) 62; 15L. W. 78; 30M.L. 
T.66; 3 P. L. T. 245; 26 O. W. N. 537; 24 Bom. L. 
R. 629; 20 A. L. J. 497 (P. O 


). 
(4) 125 Ind. Oas. 633; Ind. Rul. ¥(1930) Lah. 649; A. 
L R. 1930 Lah. 728. 
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ayat ofthe proprietary body, if necessary 
It seers to me, therefore, that subject to. 
this qualification, the management of pro- 
perties by the respondent, as a mutawalli, 
must be considered to be subject to the 
supervision of the sajjadnashin. This super- 
vision must necessarily involve a certain 
amount of control, though of a limited 
character For instance, for the exercise of 
this right of supervision, it may be necessary 
for the sajjadanashin to inspect accounts, 
or acquaint himself with the details of the 
mansgement and to see how it is working, 
He would, therefore, ba, I think, within 
his rights, in requiring the respondents to. 
submit accounts or to furnish necessary-in-. 
formation, snd to issuesuitable directione, 
when necessary. To hold that nigrani 
(supervision) does not imply even such 
control, would be to reduce the sajjadan-. 
ashin to the position of a mere spectator. 
and such an interpretation would not, in 
my opinion, be in keeping either with the. 
spirit of the egreement or the relative 
status of the sajjadanashin and the muta- 
walli under Mubammadan Law, 

The learned Oounsel for thé respondent. 
urged that the appellant had himself ad- 
mitted in Ex. P-1 an application filed by 
him in a previous case, that the respondent 
Gebne Shah was the sole manager of the 
institution. But it has been pointed out 
by the trial Court that this admission 
was made by the appellant owing to de- 
ception practized on him and was with- 
drawn subsequently. In the circumstances 
the admiesion cannot be attached any im- 
portarce. Exhibit No. P-16 to which re- 
ference was made by the learned Ocunsel: 
for the respondent, also does not appear 
to be of any signiGcance, so far as the 
point now in dispute is concerned. The 
question which calls for decision inthe 
present cate must, therefore be decided ag 
stated already, on the basis of the agree- 
ment between the parties and the Muham- 
madan Law. 

It wasurged next by the learned Ooun- 
sel for the respondent that if the appellant 
is held to have power of contro], there is 
likely to be constant friction between 
the parties and this will lead to frequent 
litigation. This argument is hardly rele- 
vani; for we have to interpret the agree- 
ment as itetands. Rightly or wrongly the 
bhek has thougat fit to appoint two dif- 
ferent persons to the offises of s1jjadana- 
shin and mutawalli, This necassarily involvas 
the possibility of a differencs of opinion 
betwean the two, which was foreseen by- 
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the bhek and the ‘agreement, therefore, 
provides for asettlement in the event of 
such a difference of opinion arising. The 
arrangement may or may not be the best 
in the circumstances: but do not see 
why it should not work smoothly enough 
if it is taken in a reasonable spirit. 

As the respondent has been appointed 
mutawallt the intention obviously is that he 
alone should perform the ordinary duties 
of the mutawalli. Thecontention of the 
appellant that the respondent Gshne Shah 
is merely a subordinate, who is to carry 
out such duties as regards the manage. 
ment ofthe property as may be assigned 
to him, does not appear to me tobe ten- 
able. If..Gehne Shah was merely to act as 
a subordinate, it would hardly have been ne- 
cessary for the bhek to appoint him as a muta- 
walli. For in that case the appointment of an 
assistant for the purporês of management 
could easily have been left to the appel- 
lant. The fact that the position of Gehce 
Shah is not merely that of a  subordi- 
nate is clear from three things, Firatly, 
the agreement makes the appellant Sar- 
dar Ali Shah as well as the respondent 
Gehn3 Shah jointly responsible for carry- 
ing cuithe objects ofthe trust and for 
the management of the trast in s general 
way. Secoadly, Sardar Ali Shahis mere. 
ly given .power of supervision. Lastly 
Sardar Ali Shah has no power to remove 
Gehne Shah from his offices for misconduct 
or disobedience and provision is made fora 
reference to other persons in the eventof 
difference ofopinion between the two. It 
seems.to me, therefore, clear that Gehne 
Shah. is entitled to discharge all the duties 
which are usually performed by a mutawalli 
under Muhammadan Law. The appellant 
has merely the power of supervision. He 
has, therefore, no right to interfere in the 
details ofthe management. But for the 
purposes of exercising his powera of super- 
vision, he would be as stated above, within 
his rights in calling for an account of 
the management. For example, he could 
ask for submission of a monthly account 
of the management of the properties ina 
certain form and if he found that the 
properties were not managed properly he 
could give suitable directions to safeguard 
the interest of the traste. g., to prevent 
waste, misappropriation, or diveraion of the 
income from the proper objects of tha 
trust. Ordinarily, the mutawalli would be 
expected to carry out such directions from 
the appellant, whois by virtue of his posi- 
tion, the head of the institution, But if the 
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mutawalli finds that the directiois are not 
proper and yet the appellant insists on 
their being carrie1 out, the mutawalli has 
the right to refer the matter to the two 
referees and inthe last resort to the bhek 
ete.,, as provided for in the agreement. If, 
therefore, the appellant and the respondent 
both realise their responsibility and act in 
the best interests of the trust, there should 
not befrequent occasions for friction. 

The learned District Judge has held that 
the words “Aurin jumla aghraz aur jum- 
la antizam wa saranjam ke lie Sain Sar- 
dar Ali Shah ke zer nigrani rahenge” in 
the agreement referred to above merely 
imposad aduty of supervision on the ap- 
Pellant rather than any power of “ control 
and thet he couldnot do any thing more 
thén to give advice to the respondent in pur- 
suance of thatduty. But this seems to me 
too narrow aconstruction to place on the 
above words. In myopinion, the words 
do confer aiight to supervise the manage. 
meat and the exercise of that right would 
involve acertain amount of limited con- 
trol as stated above. 

I have indicated above the manner in 
which the appellant could legitimately 
exercise thé power of supervision. It Bêsma 
impossible tə dəfinə more precisely what 
would or would not ba included within the 
scope of that power and ifany difference 
of opinion arises inthis respect that must 
be loft to be decided by the referee or 
the bhek and the panchayat, as provided in 
the agreement, 

Oa the above fiadings, I accept both the 
appeals in part and grant a deeres in each 
of the -suits brought by the appellant and 
the respondent as follows :— 

That Gohne Shah as ths mutawalli of the | 
khankah is entitled to manage all the prop- 
erties (including offerings) attached to 
the khankah. Sardar Ali Shah, the sajjada- 
nashin is not entitled to interfere directly . 
with the details of the managemant; but 
he shall be entitled to exercise supervi- 
sion over the mangement ofthe said prop- 
erties and to do such acts as may be 
necessary for that purpose, e. 9,, to call for 
information, accounts etc., and also to 
issue such directions thereupon ashe may 
Consider necessary to safeguard the in- 
teresia of the khankah, Gahne Sash shall 
bə bound tocarry out the directions so 
issued ualess ‘he considers tham improper 
in which case he shall have the right to 
refer tha mattsr for desision to ths referesa 
named in the agreement dated the. 
27th October 1922 and in the last resort 
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“ko, the bhek ete.. as provided in that agree- 
ment. 

In the suit instituted by Gebne Shah he 
js aleo grantedin addition an injunction 
against Sardar Ali Shah that the latter 
shall not interfere with the management 
except by way of supervision in the manner 
stated above, 

In view of all the circumstances I direct 
that both the parties shall bear their costs 
throughout in both the suits. 


4. Appeals accepted partly. 
ALLAHABAD HIGH COURT. 
Civil Miscellaneous Reference No. 753 

of 1931. 
May 6, 1932, 


MUKBRJI AND BENNET, JJ. 
BHAGWAN SAHAI AND OTBERS— 
APPELLANTS 
versus 
RAM OHANDER AND OTHERS— 

RESPONDENTA, 

Agra Tenancy Act (III of 1926), s. 121—Occupancy 
holding—Co-tenants—Suit to determine quantity of 
share of each—Jurisdiction of Revenue Court, : 

A suit between co-tenants of an occupancy holding 
to determine the quantity of share of each co-tenant 
is covered by s. 12], Agra Tenancy Act, and is 
cognizable by the Revenue Court. 


Oivil Miscellaneous R-ference made by the 
Additicnal Sub Judge, Bulandshahr, dated 
the 3rd November, 941. 

Mr. Hari Pal Varshni, for the Appel- 
lante. 


Mukerji, J.—This is a reference bya 
learned Munsif under s. 267, Agra Tenancy 
Act, on the question of jurisdiction to en- 
tertain a certain suit. The plaintiff's case 
is as follows: An cccupancy holding ori- 
ginally belonged to four brothers, one of 
whom, now represented by the defendante, 
separated taking a fourth share in the lande. 
After this separation there came into exist- 
ence two holdings one independent of the 
other. The holding which was held by the 
three brothers became the property of the 
plaintifi’s ancestor alone, because two of the 
brothers died without any issue. Later or, 
out ofthe larger holding 4 bighas were 
given tothe defendants by way of concer- 
sion with the result that ont of the holding 
the plaintifs’ share is 21 bighas 13 biswas 
and the defendants’ share is 4 bighas 10 
biswas, The plaintifs went to Revenue 
Court asking for a partition, There the 
defendants denied the title of the plaintiffs 
to the larger amount cf the share claimed 


by the plaintiffs andthe Revenue Court 
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tion as to their title, The plainti fis apioas 
ingly asked for a declaration that certai 
specified plote, together bearing an area of 
21 bighas 13 biswas, were the plaintiffs’ 
property, while certain other plots together 


-bearing an area of 4 bighas 8 biswas be- 


longed to the defendants, although thé 
total area formed in the Revenue papers 
only one holding. fm the alternative, the 
plaintifis asked for a declaration that in the 
entire holding of 26 bighas odd the plaint- 
iffs’ share was 21 bighas 13 biswas. 

The learned Munsif was doubtful as to 
whether the suit could be taken cognizance 
of by him, and therefore he made the re- 
ference. Nobody has appeared on behalf of 
the defendants in this court. We are of 
opinion that the suit is cognizable by the 
Revenue Oourt and Revenue. Court alone. 
It is a fact admitted by the plaintiffs that 
the defendants are co-tenants of the hold- 
ing. The dispute is about the quantity of 
share held by each party.” Unders. lzla 
tenant may sue any person claiming 
through the landholder, that is to say, any 
person who claims to be a co-tenant, for a 
declaration of his right as a tenant. The 
suit in our opinion is covered by s8. 121, A 
guit for aivision of tenancies under s, 87 is 
also ccgnizable by the Revenue Court and ` 
the Itevenue Oourt alone: see Bch, IV, 
group B, serial No.1. We hold thatthe 
suit is cognizable by the Revenue Court 
and direct the learnea Munsif to return thé 
pleint for presentation to the proper court, 
The plaintifis must pay- the costs of this 
reference and the costs incurred by vhe 
defendant in the court below. 

N./A Order accordingly, `` 


—_—_—— 


LAHORE HIGH COURT. . 
Second Civil Appeal No. 1110 of 1932, ~ 
January 11, 1¥33.-- > AÉ 
Baips, J. 

SHAM SUNDAR LAL—DEFENDANT 
—ÅPPELLANT 

VET3US 

BABU LAL—P .atatTirr— i 
RESPONDENT. 7 

Limitation Act (IX of 1908), Sch. I, Arts. 74,75, 
80—Instalment bond—Failure to pay interest—W hole 
amount becoming due—Suit on bond—Limitation— 
Applicability of Arts. 74,73, 80—Option to, sue, effect 


w 


of. 

A bond was executed on the lst December, 1925. 
According to the terms of the bond interest was to 
be paid monthly and principal amount was to be 
paid in certain instalments after the lapse of ¢he 
first three years. The suit was instituted on tha 
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22nd November, 1930. It was found that the defend- 
ant had paid interest only for six months : 

Held, that the bond could not be said to fall strictly 
within the purview of Art. 74 or Art. 75 of the 
Limitation Aciand the proper article applicable was 
Art. 80 and since the whole amount fell due on the 
ist June, 1926, the suit was barred under that 
Article. 

Even in cases where the creditor is given the 
option toclaim the whole amount in.the event of a 
default, limitation begins to run as soon as the first 
default occurs and mere forbearance to sue does 
not amount to waiverof such default. 


Articles 74 and 75, Limitation Act, deal with cases 
in which the suitis based ona default in payment 
of the instalments as regards the principal 
amount of the bond and not tocases where the claim 
is based on a default in payment of interest, 


Second appeal from the decree of the 
District Judge, Delhi, dated the 1th April, 
1932, reversing that of the Subordinate 
Judge, Second Olage, Delhi, dated the lat 
‘January, 1932. 

Mr. Kishen Dayal, for the Appellant. 

Mr. Shamair Chand, for the Raspondent. 

dudgment.—This was a suit forre- 
covery of Re. 630 on the basis of a bond. 
The bond was executed on the lst Decem- 
ber, 1925. According to the terms of the 
bond interest was to be psid monthly and 
principal amount was to be paid in certain 
instalments after the lapse of the first three 
years. The suit was iastituted on the 
22nd November, 1930, The plaintiff 
alleged’ that tre defendant had paid 
interest only for the firet six months and 
consequently the whole amount had become 
due. The defendant admitted execution of 
the bond but denied that any considera. 
tion had passed. He also pleaded that the 
Buit was barred by time, The trial court 
found that the defeadant had only. paid 
interest for the first six months as alleged 
by the plaintiff and tbat the cause of action 
for the whole amount aross asa result on 
the date of the first defanl: 7, e., on the Ist 
July, 1926. The suit having been institut. 
ed on the 22ad Novemper, 1330, was, there- 
fore, held to be barred by time and 
dismissed. 

An appeal was. preferred to the District 
Judge who accepted the trial Oourt’s 
finoing that the whcla amount becama due 
on the Ist July, 1926, owing to the defend- 
ant’s failure to pay interest after the six 
months, But he disagreed with the trial 
Court onthe question of limitation, The 
learned Judge was of opinion that the bond 
being. payable by instalments the suit was 
‘governed either. by Art.. 74 or 75 of the 
ladian. Limitation Act and, as the time for 
peyment of-any instalment had not yet 
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arrived whem the suit was instituted, the 
suit was within time under either of the 
said articles. The appeal was accordingly 
accepted and the plaintiff was granted a 
decree. From this decision a second appeal 
has been preferred to this court by the 
defendant. 

The only point which the learned 
Oounsel for the appellant has urged before 
me is that of limitation, Itis argued that, 
although the principal amount of the bond 
was payable by certain instalments the bond 
also provided that, in default of payment of 
interest month by month the whole amount 
would become payable at once, and con- 
sequently the bond cannot be said to fall 
strictly within the purview of Art, 74 or 
Art. 75 of the Indian Limitation Act. It 
was contended that the proper article 
applicable was Art. 80 and,.since the whole 
amount fell due on the Ist July, 1926, the 
suit was barred under that article. 

The learned Counsel for the respondent 
on the other hand contended that accord- 
ing to the trae construction of the bond, 
the whole amount did not becoms payable 
merely on default of payment of interest, 
The wording of the bond bearing on this 
point ie as follows :— ' 

“ Aghar kasab sharayat bala zar-i-asal wa sud ada 
na kareto malik rupaya ko inkhtiar hoga ke kul 
rupaya yakmusht wasul kare etc. ete.” 


It was urged that this condition means 
that the plaintiff would be entitled to 
recover the whole amount if there was 
default both in payment of interest as well 
as principal. As stated already the prin- 
cipal was payable in certain instalments 
after the lapse of the first three years and 
admittedly no default had yet occurred 
in the payment of the principal. It was 
therefore urged that the whole amount 
had not become payable at all. But this 
contention is opposed to the case set up 
by the plaintiff himself. The plaintiff 
himself claimed the whola amount of the 


“bond as aresultof the default in payment 


of the monthly interest. The learned 
Counsel urged that this was a mistake on 
the part of the plaintiff and that the prop- 
er contention of the bond was the one 
suggested by him. I am unable to acespt 
this contention. The proper interpretation 
of the term ofthe bonds depends mainly 
on the intention of the parties. Tae 
wording ofthe bond though not happy is 
in my opinion capable of the covatraction 
placed upon it by the courts below ani 
the fact that the plaintiff himself placed 
that construction on it may be safely taken 
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as a good indication that that was the 
intention of the parties, I, therefore; see 
no reagon to dissent from the view- taken 
by the courts below on this point. oe 

It was urged next that the plaintiff: was 
merely given the option to claim the whole 
amount inthe event of a default and that 
limitation could not begin to run, unless 
he chose to’ take advantage of the default 
and clsim the whole amount. Wasu Ram 
vy. Mohammad Bakhsh 121 Ind. Cas, 80 (1) 
was cited in support of this contention. 
But that case is clearly distinguishable, as 
according to the wording of the bond 
therein, the whole amount did not become 
due unless the creditor madea demand, 
There iano such condition in the present 
case, The learned Oounsel for the appel- 
lant has invited my attention to a Fall 
Bench ruling of the Punjeb Chief Oourt 
reported as Khairuddin v. Atu Mal (2) in 
which it was held that even in cases where 
the creditor ig given the option to claim 
the whole amount in the event ofa default, 
limitation begins to run as soon as the first 
default occurs and that mere forbearance 
to sue does not amount to waiver of such 
default. This ruling was followed in Mir 
Shah v. Attar Singh- (3) and Sham Sunder 
v, Harbans Singh (4). There is some ccn- 
flict of authority on the point, but the view 
taken in Khairuddin v. Atu Mal (2) was 
recently adopted by a Full Bench of the 
Judicial. Commissioner's Court at Nagpur 
[Vide Vishvanath v. Sadashiva (5)) after & 
consideration of the various authorities on 
the point, I am, therefore, of opinion that 
the cause of action arose on the Ist July, 
1926, when the first default in payment of 
interest took place, as held by the courte 
below. . 

The next point urged was that the bond 
in question being payable by instalments, 
limitation must be governed either by Art. 
74 or Art, 75 and hence the suit was within 
time as held by the learned District Judge. 
This argument does not seem to 
me sound. Article 74 and Art. 79 
seem to deal with cases in which the 
suit ia based on @ default in payment 
of the instalments as regards the principal 
amount of the bond and not to cases of the 
present type where the claim is based on 
a default in payment of interest [cf. the 
wording of the third column in Ari, 74 

(1) 121 Ind. Oes, 80; Ind. Rul. (1930) Lah. 176; A. 
T.R. 1930 Lah. 124. 

“ (2) 188 P. R. 1883. 
4 66 P. R. 1904. 


(4) 30 Ind. Oas. 517; 71 P., R. 1915; 109 P. W.R. 
3915; 13 P, L. R. 1916, 
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and Art. 75, Ball v. Stowell (6) and Shib 
Dayal v. Meharban (7)] In the present 
instance itis true that the principal amount 
ofthe bond was also payable in certain 
instalments, but that was not the only 
condition and the suit was not based on 
any default in payment of any instalment 
ofthe principal amount. In the circum- 
stances, it seems to me that the proper 
article applicable is the residuary Art. : 
8) and according to that article the suit 
would seem to be clearly time barred. Tae 
learned Counsel for the appellant has 
drawn my attention to Sobha v. Ram 
Partab (8} but in that casé there was no 
provision as regards the whole amount 
due on default in payment of interest and 
the question of the applicability of Art. 80 
also was not considered. - ‘ 
Holding that the claim in the present 
suit was barred under Art. 84 of the Indian 
Limitation Act, I accept the appeal and 
dismiss the plaintiff's suit, but in view of 
the legal point involved, which is not 
iree from difficulty, I leave the parties to 
bear their costs throvghout. 
A. Appzal acczpted, 
(5) 135 Ind, Cas.414; A, IR. 1932 Nag. l; 14 N. 
p 141; Ind, Rul. (1932) Nag. 14; 28N. L. R. 


(6) 2 A. 322; 3 Ind. Jur. 461. : 

(7) 69 Ind, Cas. 981; 45 A 27;20 A. L. J.819; A. 
I. R. 1923 All. L(F. B.). 

(8) 74 P.R, 1901. 


-_—_— 


ALLAHABAD HIGH COURT.: 
Oriminal Miscellaneous Application No. 311 
oi 1932. 
May 2, 1932. 
POLLAN AND NIAMATULLAB, JJ. 
M. G. DESAI—AppPtioanr 
versus 
EMPEROR- Opposite Party. 
Criminal Procedure Code (Act V of 1888), 8. 540-A 


~-Incapable ef remaining before the court’, meaning 
of--Person not incapacitated but wishing te’ goto an- 


other place for private reasons—Permission, if can 
be granted. 
The words ‘incapable of remaining before the 


court’, in s. 540-A, Oriminal Procedure Oods, cannot 
be made to include thecase ofa person whois in 
no way incapacitated from attending the court but 
who wishes to goto aremote placè for private rea- 
sons. It would create a most dangerous precedent 
to grantexemption to such a person for reasons 
which are not covered bys. 540-A, Oriminal Proce- 
dure Code. D MA : ; 
Judgment.—This isan application by 
M. G. Desai, who is at present undergoing 
his trial in Meerut in the Court of the 
Additional Sessions-Judge, for exemption 
from attendance: at: the Gourt: of the Adi 
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ditional Sessions Judge for ten days in 
order that he may see his mother in 
Bombay, who is ill. The application and 
the order passed thereon by the Addi- 
tional Sessions Judge show that ia this 
case the evidence is now cempleted and 
arguments have been addressed to the 
court by the Oounssl representing the ap- 
plicant. He therefore asks us to consider 
that his presences in court is no longer 
essential. We may assume that tbe argu- 
ments in the case will not be completed in 
ten days’ time and that, if we saw our 
way to grant this application, there would 
be no reason to fear that the applicant, 
who is-on bail, would not return to the 
court before judgment is pronounced. In 
his order the Additional Sessions Judge 
has pointed out that exemption can only 
be granted under s. 640-A, Criminal 
Procedure Code, and he himself has sug- 
gested that the applicant should make 
the refererce to this court. This court 
will only act on its inherent powers where 
those powers can be exercised without 
conflict with the existing law. Section 540-A 
laye down that, where there are two or 
mora accused any one or more of 
them is or sre incapable of remaining 
before the court, the Judge may dispense 
with the attendance of such accused person 
and proceed with the trial, However 
liberal an interpretation we might be 
prepared to place upon the words “incapable 
of remaining before the court,’ we cannot 
make them include the case of a person 
who is in no way incapacitated from 
attending the court but wishes to go to 
a remote place for private reasons. This 
is one of those cases which may act hardly 
on a particular person; but in our opinion 
it would create a most dangerous precedent 
to grant exemption to the applicant for 
reasons which are not covered by s. 540-A, 
Oriminal Procedure Code. We accordingly 
reject the application. 

N./4. Application dismissed, 





LAHORE HIGH COURT. 
Criminal Revision Petition No. 126 
h of 1933. 
February 20, 1933. 
DALIP SINGH AND MONROE, JJ. 
EMPEROR—Petitionge 
VETSUS 
DHARAM VIR AND anoTatrk—AcousEep 
: RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), s3. 162, 
178—~Police diaries—Accused’s right to inepect~Order 
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permitting defenceto inspect all Police diaries 


relating to an enquiry, legality of. 

Under se. 162 and 172 of the Oriminal Procedure 
Code if at any time the court itself on inspection of 
the police diaries considers that certain sources of 
enquiry are revealed by those diaries or that a certain 
Police Officer should disclose further to the court the 
steps taken by him or if it becomes necessary to 
contradict the said Police Officer, the court may use 
the diaries for these purposes, but until the court 
has done so the defence are not entitled to inspect 
those diaries. 

It is, therefore, improper to make a general order 
permitting the defence to inspect all the Police 
diaries relating to a particular inquiry, Queen- 
Empress vy. Mannu (1), referred to. 


Criminal Revision Petition from sn order of 

the Special Tribunal appointed under Act 
IV of 1430 at Lahore, dated the 19th of 
January, 1933. 

Mr. C. H. Carden Noad, the Government 
Adoveate, and Mr. Jowala Pershad, Pablic 
Prosecutor, for the Petitioner, 

Messrs. Sham Lal, A. R, Kapur, Pran 
Nath Mehta and Fakir Chand, for the Res- 
pondents, 

Dalip Singh, J.—The facts of this 
petition are as follows:—In connection with 
what is known as the Lahore Oonspiracy 
Oase, being tried by the Special Tribunal 
certain witnesses, Nazir Hussain (P. W. 
No, 151) and Ahmad, (P. W. No, 147) 
appeared and deposed that shortly after 
some bomb explosion, which took place 
in Lyallpur they gave descriptions of two 
persozs to the Police as having been seen 
near about the place where the explosion 
took place. One Sheikh Ghulam Haidar. 
(P. W. No. 150) waa the Police Officer in 
question and he appeared as a witness and 
the court asked him certain questions as 
to the time and date when certain statements. 
were made by the witnesses Nazir-Hussain 
and Ahmad and whetier they had given 
descriptions of two persons and whether 
this fact was noted in the case diary by 
the witness Sheikh Ghulam Haidar. The 
witness corroborated the evidence of the 
other witnesses Nazir Hussain and Ahmad 
and stated that they had given these descrip- 
tions on or about the 19th of Juneand 
that he had recorded the evidence in the 
case diary. Thereafter the Oounsel for 
defence put in an application objecting 
to the questions asked from Sheikh 
Ghulam Haidar by the court on the 
ground that the answers were inadmig- 
sible under the provisions of s. 162 of the 
Criminal Procedure Oode and, therefore, 
prayed that the evidence of Sheikh 
Ghulam Haidar on this point should 
be expunged from the record, Ip 


1933 


the alternative they prayed that all the 
diaries prepared by Sheikh Ghulam Haidar, 
Mian Amin Ohand and other Police Officera 
in connection with the Lyallpur ezplosion 
might be made available to the scensed 
for inspection, The grounds for the neces- 
sity of this inspection were given in the 
application under heads (a) to (f). It may 
be pointed’ out here that the Tribunal had 
allowed inspection of the case diary dated 
the 19th of June, 1930, which appears 
to be the diary to which reference was 
made in the evidence of Sheikh Ghulam 
Haidar. The contention of the defence 
appears to have been that the diaries of 
the 19th of June, 1930, and 7th of July, 
1930, in particular and possibly aleo other 
case diaries were forged in the sense 
that the information contained in those 
diaries had been obtained subsequently 
some time in September, not primarily 
from the witnesses but from the accused 
or certain approvers, and that thereafter 
in order to errrcborata the statements of 
certain pereors the polices had ante dated 
those diaries in order to show that the 
corroborative evidence tad been obtained 
independently of and entecedent to the 
information received in September. The 
Special Tribunal held that the provisions 
of 8. 162, Oriminal Procedure Oode, had 
not been contravened in any way. But as 
regards the second prayer, they held that 
under the terms of s. 172, Criminal Pro- 
cedure Oode, while the accused had no 
right io see any portion of these diaries 
except under the conditions mentioned in 
that section, nevertheless the words “not 
entitled’ were not syonymous with “not 
permitted” and the court could in the 


interests of justice permit the Counsel for- 


defence to eee the diarice, subject to 
withholding any portions which the court 
might consider to be against the public 
interest to disclose. The tribunal con- 
sidered that the question whether the 
diaries were a ‘subsequeut fabrication was 
a relevant one and that there were good 
grounds for permitting the defence to see 
the dccuments in question. They, there- 
fore, permitted the defence to inspect (1) 
the diaries kept by Mian Amin Ohand 
relating to the Lyatlpur bomb explosion 
of the 19th June, (2) the diaries kept by 
Sheikh Ghulam Haidar relating to the 
‘Bame occurrence and (3) the diaries of any 
other Police Officers who also took part 
in the investigation of this occurrence up 
to and including the 7th of July, 1930. 
Before doing so, however, the Public 
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Prosecutor was to point out to the court 
what passages in thess documents should 
not be disclosed as being against the public 
interest, 

The prosecution have put in this petiticn 
of revision from the said order contend- 
ing that the accused are not entitled to 
inspect these diaries and cannot be permit- 
ted todoso. The court alone has according 
to the prosecution the right to inspect 
the diaries and make such use of them as 
it can The contention of the learned 
Government Advocate is that reading ea. 
161, 162 and 172 together it should be 
held that “nor shall be entitled” is equiva- 
lent to “shall not be permitted.” Secondly, 
that on the question of how far these 
documents are privileged as being against 
the public interest to disclose it is con- 
tended that it is for the head of the 
Police Department, nemely, the Inepector- 
General of Police, and not for the court, 
to decide this point. Thirdly, it is cog- 
tended that the present order ia improper, 
and, in the ciroumstances of thie care, 
is contrary to the public interest. The 
learned Government Advocste has cited 
Queen-Empress v. Mannu (1) and other 
rulings which it is unnecessary to 1efer to: 
here. He has aleo relied on e 123 of the 
Indien Evidence Act. He contends that 
an immense mass of material has been 
made available to the defence without any 
discrimination and that the order, even 
if legally justified, is, therefore, improper. 
In reply the learned Counsel for the 
defence contends that ‘not entitled’ is not- 
synonymous with ‘not permitted’, He 
concedes that there is no direct authority 
on the point but relies on Kallu v, Queen-~ 
Empress (2) and on Queen-Empress v, 
Mannu (1). He also refers to other rulings, 
which it is unnecessary to mention. - 

Before proceeding to give my opinion- 
on the point I would like to make it clear 
that I am expressing no opinion whatgo-: 
ever on the first point raised in the defence 
application, namely, that the evidence of 
Sheikh Ghulam Haidar on this point is 
inadmissible under the provisions of s, 
162. I do eo becauee, firstly, the matter 
was not contended bering us and, secondly, 
it may arise in appeal and I, therefore, 
wish to guard myself from being under- 
stood to express any opinion on that 
point, 

On the second point it seems to me that 
the contention of the learned Government 

R 19 A. 390 at pa 424; A, W.N, 1897, 174, 

1) 7 P, R.1894 Or, | < 
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Advocate must prevail. The subject-matter 
of Police diaries would ordinarily, it 
appears to me, be privileged under the 
provisions of s., 194 of the Indian Evidence 
Act. As regards particular matter they 
may also be privileged under the provi- 
sions of s, 125 and also in the circumstan- 
ces of this particular case under 6. 123 
of the Indian Evidence Act. Ordinarily 
speaking the work done by a Police Officer 
and his report of that work to his superior 
officer in the investigation of a case would 
not be relevant for the purposes either of 
the prosecution or of ‘the defence and 
exception is made in the case of statement 
of witnesses, that is persons appearing 
at the trial, by the terms of e. 162, But 
that as far as I can see is the sole excep- 
tion. Section 172, no doubt, confers an 
absolute right on the court to inspect all 
Police diaries in connection with the 
investigation of an offence which is under 
enquiry or trial before it, but this vee 
is permitted to the court and to the court 
alone. It is not possible to hold that the 
court can delegate iis duties in this matter 
to the Oounsel forthe defence. The reasons 


given in Queen Empress v. Mannu (|) are’ 


to my mind conclusive on the point and 
it would be against public policy to allow 
e wholesale disclosure to the accused of 
all that happened in a particular investiga- 
tion of a particular offence or of con- 
nected offences. If at any time the court 
itself on inspection of the diaries considers 
that certain sources of enquiry are revealed 
by those diaries or that a certain Police 
Officer should disclose further to the court 
the steps taken by him or if it becomes 
necessary to contradict the said Police 
Officer, thé court may use the diaries for 
thése purpoeer, but until the court has 
done so the defence are not entitled to 
inspect those diaries, 

This opinion practically is all that is 
necessary for the decision of the point 
before me, but as the special Tribunal 
had remarked that there are good grounds 
for permitting the defence to see the 
documents in question 1 put questions to 
the learned Oounsel for the defence with 
respect to each of the paras. (a) to (f) 
given in his application. I do not con- 
sider itis necessary to enter into a detailed 
analysis of the replies given by the learned 
Oounéel It is sufficient for me here to 
say that I do not think that any good 
grounds were shown by his replies for 
permitting this wholesale inspection o: the 
documents in question, 


RAM XUMAR ¥. GIRDHARI LAL, 


1491, 0, 


I would, thereforé, accept this petition 
and set aside the order of the Tribuna 
allowing the Oounsel for the defence to 
inspect the documents mentioned in the 
order. 


Monroe, J.—I agree. 
A. Petition accepted. 





ALLAHABAD HIGH COURT. 
Civil Revision Application No. 589 of 1931, 
June 8, 1932. 

PULUAN AND NIAMAIULLAE, JJ. 
RAM KUMAR AND OTHERS— DEFENDANT3— 
APPLIOANT8 
versus J 
Lala GIRDHARI LAL AND ANOTHRR— 
OpposiTs Party, 

Civil Procedure Code (Act V of 1908), O. XLIV, 
r. 1—Application for leave to appeal in forma pauperis 
—Applicant’s right to be heard. 

An application for leave to appeal in forma 
pauperis can be dismissed summarily without 
hearing theapplicant ifthe Judge, after reading the 
judgment appealed against, does not see reason to 
think that it is contrary tolawor to some usage 
having the force of law or is otherwise erroneous or 
unjust. 

Oivil Revision Apovlication against an 
order of the District Judge, Bareilly, dated 

the 10th September, 1931. 

Mr G. S. Pathak, for the Applicants, 

Messrs. G Agarwala and K. N. Agarwala, 
for the Opposite Party. 

Judgment. —This isan application in 
revision of an order of the District Jadge 
of Bareilly, who refu3zed to entertain the 
applicant's application to file an appeal in 
forma pauperis. The order passed by the 
District Judge is as follows: 

“I see no reason to allow this appeal. Application 
rejected,” 

It is submitted that this order was 
passed in chambers, that it is not in ac- 
cordance with the requirements of the 
law and that the applicant should have 
had a chance of being heard before the 
District Judge. Order XLIV, Oivil Pro- 
cedure Oode, prescribes that a court shall 
reject such an application, unless upona 
perusal thereof.and of the judgment and 
decree appealed from it sees reason to 
think that the decree is contrary to law 
or to some usage having the force of law 
or is otherwise erroneous or unjust. Thus 
the duty of the Judge in this case was 
to reject the application, unless he was 
satisfied that the judgment was wrong; 
and the manner in which he was so to 
satisfy himself was. by reading the judg- 
ment and the decree, The Gode does not 
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provide for the presence of the parties or 
for any hearing of the application. We 
find that in the present case the appli- 
cation was laid before the Judge with a 
report by the munsarim drawing his at- 
tention to the terms of O, XLIV, Oivil 
Procedure Oode. We cannot assume that 
the Judge in face of this report, passed 
an order saying that he saw no reason 
to allow the appeal without reading the 
judgment and the decree. 

It is in fact certain that the Judge did 
read the judgment and that he came to 
the conclusion that there was no case 
- made cut by the appellant for setting 
that judgment aside, It is possible that 
the Judge might have come toa different 
opinion had he heard argument; but the 
law does not provide that he should hear 
arguments, and the intention of the Legisla- 
ture is clearly expressed in O. XLIV, and 
that is, the persons who do not pay the 
costs of an appeal are entitled to be heard 
only if the Judge, after reading the judg- 
ment, is of opinion that on the face ofit 
the judgmentis wrong. We cannot find 
that the Judge in this case acted with 
material irregularity. His order was brief; 
but we are satisfied that he complied with 


the law. We accordingly dismiss this 
application with costs. : 
N,/a. Application dismissed, 


et amana 


LAHORE HIGH COURT. 
Letters Patent Appeal No. 59 of 1928, 
February 13, 1933, 
uani Lat, O. J., AND BROADWAY, J. 
MAHLI AND ANOTAER— PLAINTIFFS 
— APPELLANTS 

versus 
NARINDAR SINGH AND OTHERS 
— DeFENDANTS— RREP NUHNTS. 

Punjab Tenancy Act (XVI of 1882), 5. 77 (d)—Suit 
to establish right to occupancy by inheritance— 
Jurisdiction of Revenue Courts. 

A suit by persons whoare admittedly in posses- 
sion asoccupancy tenants against the landlord 
to establish their right tohold the property asoc- 
cupsacy tenants on the ground of inheritance comes 
within the ambit ofcl.(d) ofs. 77 of the Punjab 
Tenancy Act and is consequently cognizable by a 
Revenue Oourt. : 

Letters Patent .Appeal against an 
order of Mr. Justice Harrison, dated the 
9th January, 1928. ; 

‘Mr. Shamair Chand, for the Appellants, 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. STOE E 

Shadi Lal, C. J.—The dispute in this 
case relates to the occupancy holding of 
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one Hira, and the question for conaidera-: 
tion is whether the suit, which was brought 
by the plaintiffs claiming to bə his 
reversionera against the proprietors of thé 
land, is cognizable by a civil Oourt: 
Now, the plaintiffs in their plaint, which 
they présented to the Revenue Oourt, 
admitted that they had entered into pos- 
session of the land as tenants and they 
cannot now repudiate that admission and 
claim to be in possession of the property 
in some other capacity. They are admit- 
tedly tenants in possession, and they seek 
to establish their right to hold ths property 
as occupancy tenants on the ground of 
inheritance. Their right is ‘contested by 
the defendants who are admittedly their’ 
landlords, < 

Upon the facts of the present case L 
concur with the single Judge in holding 
that the suit comes within the ambit of 
cl. (d) of s. 77 of tne Panjab Tenancy 
Act and is consequantly cognizable by a 
Revenue Uourt, i 

The appeal is 
with costs, 

Broadway, J.—I concur. 

A. Appeal dismissed, 


aciordingly dismissed 


NAGPUR JUDICIAL COMMIS. 
_ SIONER’S COURT. 
Oriminal Revision No. 157 of 1932, 
August 25, 1932. 
SUBHEDAR, A.J. O. 
A MEROHANT at KARELIGANJ-—, 
APPLICANT 
versus 
NOTIFIED AREA COMMITTEE, 
KARELIGANJ—NON-APPLIOANT, 

C. P. Municipalities Act (II of 1922), s. 179, sub- 
s. 1, cl, (b)—Byelaw No, 3 framed by Committee 
under Notification No. 987-611-VIII1, dated 18th 
March, 1926, whether ultra vires. 

The mere fact of the Local Government ` having 
signified its approval to a bye-law will not render 
the bye-law valid, in the absence of clear and un- 
mistakable language in the Act empowering a Oom- 
mittee to make such a bye-law. Mahammad Sarwar 
v. Secretary, Camp Municipality, Amraoti (2),Ganga 
Narain v. Municipal Board of Cawnpore (3) and 
Trustees of Harbour Madras v.Beal & Co.-(4), refer- 
red to. [p. 85x, col. 2] ' 

The bye-law framed under s. 179, sub-s, (1), cl. 
(b) of the O. P. Municipalities Act for regulating 
the use of grain, cotton and timber markets within 


-the limits ofa particular notified area, is- ultra vires 


as the Oommittee exceeded the power conferred upon 
it by s. 179, (1) (6) of the Act in framing the bye- 
law in question. [p. 859, col. 2.] ` : 


Mr, T. J. Kedar, for the Applicant, 
Mr. R. G. Rao, for the Non-Applicant, . 
Order.—Oa the complaint of the Noti- 
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fied Area Oommittee Kareliganj the appli- 
cant whois a merchant carrying on grain 
and timber business at Kareliganj Tahsil, 
Narsinghpur, was convicted by the NaibTah- 
sildar and Magistrate, Second Olass of having 
committed a breach of the bye-law No. 3 
framed by the complainant committee under 
Notification No, 987 611-VIII, dated the 
18th March, 1926, and sentenced to pay a 
fine of Rs. £0. This conviction and the 
sentence were upheld in appeal by the Ad- 
ditional District Magistrate, Narsinghpur, 
and the applicant has, therefore, come up 
to this court in revision. 

The facts are these:-—On 4th January, 
1931, the applicant purchased from Putti 
(P. W. No. 5) timber worth Rs. 18 but 
actually paid him Rs, 16 4-0 after deducting 
Re. 1-86 on account of adhat dalali. He 
also purchased on 4th May, 1931 from Mo- 
hammad (P. W. No. 3) timber worth 
Rs. 178-80 and only paid Rs. 163 to the 
seller after deducting Rs. 15-8-0 on account 
of dalali, hamali, dharmadav, ete. These 
deductions were made pursuant to the trade 
usage but it was alleged that the conduct 
of the applicant amounted” fo.a breach of 
the aforesaid by-law which runs as under:— 

“No deduction in kind or cash from the cotton, 
grain or timber exposed for sale or purchased shall be 
demanded or received by the purchaser, adatya or 


dalal on account of charity, gratuity, services of 
private persons or on any other plea.” 


As the heading. of the notification shows 
the bye-law in question was framed under 
8.179, sub-s. (1), cl. (b) of the O. P. Muni- 
cipalities Act (lI of 1922) “for regulating 
the use of grain, cotton and timber markets 
within the limits of the Notified Area”, 
From para. 4 of the trying Magistrate's 
judgment it appears that in Kareliganj 
there is a dkarmadav fand and a Mahajni 
Sabha which contribute something to the 
Loval English School and Library presum- 
ably out of the customary deduction made 
by the traders. 

It was contended for the spplicant that 
the aforesaid notification was ultra vires of 
the Committes for two reasons :— 

i (a) because it is repugnant to the provisions of 
the Indian Contract Act which regulates the rights 


and liabilities of purchasers and sellers of commodi- 

ties and 
(b) because s. 179 (1) (b) only authorises framing of 

by-laws ‘for inspecting and regulating the use’ of 
‘markets’ and not for controlling the trade relations 
betweeen traders transacting business in the Muni- 
cipal markets,” 

In support of the first proposition reliance 
was placed by Mr. Kedar, for the applicant 
on para. 761 of Halsbury's Laws of England, 
Vol. 8, page 338, which runs as under: — 

“*A by-law must not be repugnant to the general 
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law. It is not repugnant merely because it supple- 
ments the general law and: deals with something 
which is not dealt with by the general law. Butit 
must not alter, either expressly or by necessary im- 
plication, the general law by making that lawful 
which the general law makes unlawful, or that un- 
lawful which the general law makes lawful.” 


It was, therefore, argued that even if cus- 
tomary deductions are made from the price 
of goods for one reason or another specified 
in the aforessid bye-law the matter is one in 
which the aggrieved party has a right 
under the Oontract Act to get redress by 
claiming refund and that by penalising 
such transactions the Notified Area Oom- 
mittee has encroached upon the domain of 
Civil law which it has power to do. 

But this argument does not really touch 
the point for if the O. P. Municipalities Act 
itself provides for making bye-laws which 
may affect the general law, the bye-law in 
question would be perfectly intra vires of the 
complsinant committee because, as observed 
by their Lordships of the Privy Council in 
Dattatraya Krishna Rao Kane v. Secretary 
of State (1) a particular legislation may 
operate, as all legislation may operate, to 
take away vested rights or to alter vested 
tights of any one who isin fact subject to 
that legislation. The position of corpora- 
tions in the matter of making bye-laws for 
regulation of trade is thus summarised in 
para. 7€0 of Helsbury’s Laws of England, 
Vol 8, page 336 :— 

“A power to make by-laws for the regulation of 
trade may be given by statute. Such a power, how- 
ever, does not confer or imply a power to prohibit 
or prevent trade; for the latter power can only be 


conferred by express words, Bye-laws_ which cramp 
and harass trade are void.” 


The cole question for determination, there- 
fore, is if express power is conferred upon 
the complainant committee for framing 
the bye-laws in question by s. 179 (1) (b) 
of the O. P. Municipalities Act, which runs 
as under ;— 


“In addition to any power specially conferred by 
this Act, the Committee may make bye-laws......... as 
* * * * * 


(b) for inspecting and regulating the use of encamp- 
ing grounds, halting-places, pounds, sarais, markets, 
dhobis’ ghats, slaughter-houses, places for the disposal 
of dead animals and any places of public entertain- 
ment and resort,” 


The answer to this question must obviously 
bein the negative. It is now well settled 
that the mere fact of the Local Government 
having signified its approval to a bye-law 
would not render the bye-law valid, in the 
absence of clear snd unmistakable language 
in the Act empowering a Committee to 


(1) 128 Ind. Oas. 664; 26 N. L. R. 326 atp. 329; 
A. 1. R. 1930 P, O. 267; 60 M. L, J. 7; 33 Bom In 
R. 6; (1931) M, W. N, 185 (P. O.), 
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make such a bye-law: Muhammad Sarwar 
v. Secretary, Camp Municipality Amraoti 
(Or. R. No. 139 B of 1918-51 Ind. Oas. 343) 
(2). This case and also Ganga Narain v. 
Municipal Board, Cawnpore (3) and Trustees 
of Harbour, Madras v. Best & Co. (4) afford 
instances where particular bye-laws made 
by corporations were held ultra vires be- 
cause a8 express power was given for their 
enactment by the statutes which constitut- 
ed the corporation. 

It is not denied that the bye-law in ques- 
tion imposes restrictions upon traders 
using public markets forthe purpose of 
carrying on their trade by prohibiting them, 
on pain of penalty, from demanding or 
accepting’ the customary deductions speci- 
fied in the by-law in question. Mr. Lobo 
for the Crown very candidly admitted that 
the expression “regulating the use” of 
markets and other public places in the 
aforesaid section can, by no stretch of in- 
terpretation, mean “controlling” the civil 
rights and liabilities of traders or ths terms 
on which they should traneact business in 
such places. For instance, it could not for 
one moment beimagined that under the 
aforesaid section a committee could make 
a bye-law fixing the prices at which com- 
modities should be sold in public markets 
or the rates of admission to places of public 
entertainments or the terms on which the 
washermen using ‘‘dhobis’ ghats” should 
undertake to wash the linen of their custom- 
ers. Such.a power of making bye-laws for 
limiting rates is expressly given to com- 
mittees unders. 179 (1) (h) of the O. P. 
Municipalities Act, in respect of - public 
conveyaxee, etc. If the Legislature intend- 
ed to give similar power of enacting a by- 
law restraining traders from demanding or 
receiving customary dues if should have 
expressly said eo in e, 179 (1) (b) ibid under 
which the by-law in question is framed. I 
have, therefore, no hesitation in holding 
that since the complainant committee ex- 
ceeded the power conferred on it by s. 179 
(4) (b) of the Act in framing the bye-law in 
question the same is ultra vires. 

It was contended by Mr. Lobo for the 
Orown that though the bye-law in question 
may not strictly come within the purview 
of cl. (b) of 8.179 (2) of the O. P. Munici- 
palities Act it could not certainly come 
within cl. (aa) of the aforesaid section which 
authorises a committee to make by-laws 


(2) 51Ind. Cas. 341; 20 Or. L, J. 453; 15 N, L, R. 
05 


(3) 19 A. 313; A. W. N. 1897, 65. 
(4) 22 M, 524, 
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“generally, for carrying out the purposes of 
this Act.” This argument was based on 
e. 50 (1) (e) of the aforesaid. Act which 
defines the duties of a Municipal Oommitlee 
in respect of “regulating or abating offen- 
sive or dangerous trades or practices” and 
on 8. 133 (1) (f) which empowers a commit- 
tee to regulate the carrying on of trade in 
wood, whichis described as dangerous, in 
any private place within the Municipal 
area by issuing licenses to persons carrying 
on such trade. It was, therefore, contend- 
ed that the bye-law in question must be 
deemed to have been made by the com- 
mitte for the purpose of regulating the 
dangerous trade in wood.. The short 
answer to this argument is that neither of 
the sections relied on has any application to 
the case. The bye-law in question was 
expressly made under e, 179 (1) (b) with the 
object of “regulating the use of grain, 
cotton and timber markets” which by the 
same notification were established. by the 
complainant committee at Kareliganj, and 
the present prosecution was started on the 
allegation that the purchases of the timber 
were made in the said timber market and 
not upon the private land of the applicant 
used as a timber deré: under a license from 
the Committee. Again as already pointed 
cut above the power to enact bye-laws in 
restraint of trade or other civil rights must 
be conferred on corporations by express 
words of the statute and cannot be implied 
from such wide terms as those of cl. (aa) of 
8.179 (i) of the O.'P. Municipalities Act. 
If this argument of the Government Advo- 
cate is correct there was no need at all for 
the Legislature to have enacted cls. (a) to 
(z) as cl. (aa) which comes after cl. (z) would 
have sufficed to arm any committee with 
all the powers of making by-laws even in 
regard to matters specified in cls, (a) to (z) 
of the aforesaid section. 

In view of my finding that the bye-law 
in question is ultra vires the conviction of 
the applicant for violating it is clearly il- 
legal and is, therefore, eet aside. The fine, 
if paid, will be refunded. 

N/a, Conviction set aside, 
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SADDHA SINGH—Puaintire AND ANOTHER 
. ——DEFENDANTS—~ APPELLa NTA 


Versus 
MANGAL SINGH AND oTAERS—DEREBNDANTE 


— RESPONDENTG, 

Hindu Law—Joint family—Intention to separate 
—Temporary separate residence—If sufficient— 
Certain members in possession of certain portions of 
property—Whether evidence of separation—Separate 
acquisition by members—Proof of adequate nucleus— 
One member acquiring property—Presumption— 
Estoppel—Mortgage—Attachment and sale in execu- 
tion against onemember—Knowledge of other mem- 
bers, effect of—Transfer of Property Act (IV of 
1882), s. 4l1—Purchaser not enquiring about vendor's 
title—No protection, 


Where the wife and family of a memberof a joint 


Hindu family have been living in the family house and 
the man himself was looking after the management 
of the estate of his maternal relations in a near-by 
place, his residence at that place must be deemed 
to have been ofa temporary character and such 
residence cannot suggest any intention of causing 
a disruption in his status asa member of the joint 
Hindu family. [p. 862, col, 2] 

The mere fact of certain members of the family 
being in possession of certain portions of the family 
property cannot by itself prove separation, [p. 863, col. 
1 


“There is no provision in Hindu Law preventing 
a member of a joint Hindu family from acquiring 
property for himself independent of the joint family 
and if he acquires such property he is also compe- 
tent to transfer it ordeal with it in any way he 
likes. [ibid,]{ 

An adequate nucleus being proved any acquisi- 
tion made by a member of the joint family must 
be presumed to be joint property unless this pre- 
sumption is rebutted by proving that the property 
in question had been acquired out of his separate 
income, [p. 863, col. 2.] 

Where certain members of a joint Hindu family 
were aware of the fact of the attachment and putting 
up for sale of certain mortgages in favour of the 
family, and raised no objections in execution, but 
one member thereof applied for extension of time 
to pay the debt: . 

Held, that such conduct constituted a clear re- 
presentation that they hadno objection for the sale 
and that they were estopped from maintaining a 
suit for a declaration that the mortgage-deeds were 
joint family property and that the sale was, there- 
fore, void. [p. 864, col. 2.) 

A purchaser who does fnot make enquries about 
the title of the vendor before purchasing is not 
entitled to the protection of s, 41, Transfer of Prop- 
erty Act. [p.{864, col. 1.] y 

First Appeal against the decree of the 
Additional Subordinate Judge, Sitapur, 
dated the 4th May, 1981, 

Mr. Akhlaque Husain, for the Appellants, 

Messrs. Hyder Husein, B, . Misra, 
Ghulam Hasan and Tirbeni Sahai, for the 
Respondents. 

dudgment,~-This is an appeal against 
the decree dated the 4th of May, 1931, of 
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the learned Additional Subordinate Judge 
of Sitapur dismissing the plaintif’s suit. 

The facts of the case are briefly as fol- 
lows:— 

One Bhupat Singh had three sons, 
Chandrika Singh, Jangoo Singh and Sadha 
Singh. Ohandrike Singh had ason Gir- 
dhara Singh who pre-deceased his father 
leaving two minor sons Rajendra Singh 
and Indra Bahadur. In July, 1927, Madho 
Ram defendant No. 8 obtained a simple 
money decree sgainst Rajendra Singh 
defendant No. 6 and Indra Bahadur, defend- 
ant Ne. 7 onthe basis ofa pro-note which 
had been executed in his favour by Ohan- 
drika Singh. In execution of this decree 
Madho Ram attached and put to'sale the 
mortgagee rights of Chandrika Singh in 
two mortgage deeds, one executed by 
Mangal Singh defendant No. i dated the 
2;et of June 1922 (Hx. 1) and the other 
executed by Kesho Singb, defendant No, 2 
Gated the 30th of Jenuary, 1422 (Ex. 2). 
They were purchased by Gajadhar Singh 
defendant No. 3and Harpal Singh defend- 
asa 4 respectively on the 16th of April, 
1 . 

The plaintiff Sadha Singh inetituted the 
euit which has given rise to the present 
appeal fora declaration that the two mort- 
gage-deeds Exs. 1 and 2 were joint family 
property, that the sale of the two deeds 
was therefore, void and that the auction 
purchasers defendants Nos. 3 and 4- had 
acquired no rights thereunder. Sadhari 
Leland Kanhaiya Lal, defendants Nos. 9 
snd 10 were subsequently impleaded on 
the allegation that they had received some 
portion of the austion money when the 
sale-proceeds were rateabiy distributed. 
Jangoo Singh brother of Sadha Singh 
was originally impleaded as defendant 
No. 5 but was subsequently added as a 
plaintiff and the plaint was amended ac- 
cordingly. The plaintiff's case was that 
the family of Bhupat Singh was poesessed 
of considerable ancestral property, that at 
first Bhupat Singh was the mansger of 
the family, that subsequently during the 
lifetime of Bhupat Singh, Chandrika Singh 
became the managerand continued to be 
so till his death and that after the death 
of Ohandrika Singh, Jangoo Singh became 
manager and continued so till the time of 
the institution of the suit. It was also 


alleged that Bhupat Singh and Ohandrika 


Singh, while they acted as managers, 
acquired various properties, sometimes in 
the name of one member of the family 
and sometimes inthe name of another, and 
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that the properties so acquired were always 
treated as joint family properties. As 
regards the decree obtained by Madho 
Ram in July, 1927, it was alleged that the 
pro note on the basis of which the decree 
had been passed; was not executed for any 
family necessity, that the decree was not 
binding onthe plaintiffs and the joint 
family properties were not liable for its 
satisfaction. 


The defendants denied the allegation 
about Ohandrika Singh having been 4 
member of a joint Hindu family composed 
of himself, his father and brothers and 
pleaded that there had been a separation 
between him andthe other members of 
the family.:They also alleged that the mort- 
gage deeds Exs. l and 2 were the separate 
self-acquired property of Ohandrika Singh 
and were, therefore, liable to sale in execu- 
tion of the decree obtained by Madho 
Ram, Madho Ram defendant No. 8 further 
pleaded that the plaintiffs were parties to 
the execution proceedings and were by 
their conduct estopped from maintaining 
the present suit. Gajadhar Singh, defend- 
ant No. 3 tha auction purchessr of the 
mortgage deed Hx. 1 also claimed the 
protection of s. 41 of the Transfer of Prop- 
erty Acton the ground of his being a 
purchaser in good faith and for valuable 
consideration. Several other pleas were 
raised in defence but they have all besa 
decided against the defendants and the 
findings in respectoi them heave not baen 
questioned before us, It is not, therefore, 
necessary to state them. 


The learned Sabordinate Judge found 
that the mortgage deeds Exe, 1 and 2 were 
the sel%acquired property of Ohandrika 
Singh, that defendant No, 3 was a bona 
fide purcnaser for valuable consideration 
and that the plaintiffa were by their con- 
duct inthe course of the execution pro- 
ceedings which resulted in the sale of 
Exs, 1 and 2, estopped from maintaining 
the present suit. As a result of these 
findings he dismissed the plaintiffs’ suit. 

The learned Oounsel for the plaintifs 
-has questioned the findings of the lower 
Court on all the three questions which 
have been decided against’ them. The 
first of these questions is whether the 
mortgage-deeds Ers, 1 and2 were ths self- 
acquired property of Ohandrika Singh 
or were Gwaed jointly by him and the 
other members ofhis family. The plaint- 
iffa rely in the first plaze on the presump- 
tion in favour of jointaess. This initial 
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presumption is not denied by the learned 

Counsel for the defendants but his: case: 
as set forth in the oral’ pleadings recorded. 
by the trial Court on the lst of December, 
1930, is that Ohandrika Singh- separated - 
from the other members of his family some ` 
twenty-two years ago, that he acquired: 
property after the separation ‘and the 
property in dispute was his-self-acquired 
property. The learned Subordinate Judge- 
came to the conclusion that it was proved.. 
that Ohandrika Singh lived separately, had 

separate mess, separate sir, separate deals- 
ings and separate acquisitions. He was- 
of opinion that the conduct of Ohandrika:. 
Singh during his lifetime and the conduct 

of the parties subsequent to his death, was 

more consistent with separation than with 

jointness. According to his view the 

cumulative effect of all: these facts and 

circumstances was that Ohandrika Singh 

was separate from his other family mem- 

bers at thetime when the mortgages Exe. 1 

and 2 were executed. Thus it is necessary 

for us to examine each of these circum- 

stances in detail. 

Separate residence and mess—It is the 
common case of both parties that the 
ancestral houseof the family is in Sale- 
mau. The lower Oourt has found that 
Ohandrika Singh for the last twenty-six 
years prior to his death had been living 
in village Pachchera where he was 
managing the property of some of his 
maternal relations. The evidence of P. W. 
No. 14 Harpal Singh shows that Pachchera 
is less than a mile from Salemau. It was 
not suggested that Ohandrika Singh had 
any house of his own in Pachchera nor is 
there any evidences at all to show that the 
wife or children of Ohandrika Singh lived 
with him at Pachechera. It is also admitted 
that Ohandrika Singh diedin the family 
house at Salemau Tne learned Subordinate 
Judge has based his finding in favour 
of the defendants on the statements made 
by three of the plaintifs’ witnesses in 
cross examination. These witnesses are 
P. W. No. 1 Ganesh, P. W. No. 4 Murlidhar 
and P. W. No. 10, Kesho Singh. Plaintiff's 
Witness No, 1, Ganesh stated that to his 
knowledge Bhupat Singh and his three 
sons lived jointly. In cross-examination 
he said that UOhandrika Singh.used to 
work at Bahadur Singh’s place and on the 
latter's death at his son Ruda’s place. He 
also made a statement that Ohandrika 
lived in Pachchera. Plaintiff's Witness No.. 
4, Murlidhar the guru of Ohandrike Singh's. 
family deposed tbat Ohandrika Singh, 
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his fathef and his brothers all lived joint- 
ly, no partition tcok place and between 
them and their businees, mess and resi- 
cence were all joint. In croes-examination 
he eaid that Ohandrika Singh worked 
with Bahadur Singh and after him with 
Ruda Singh who lived in Pachchera. 
He further stated that Ohandrika Singh 
also lived there. Plaintiff's Witness No. 
10,:Kesho Singh who is defendant No, 2 
in the case in his examination-in chief 
stated that the plaintiffs and Ohandrika 
Singh were joint and their business was 
joint’ but in cross-examination admitted 
that Chandrika Singh lived in Pachchera 
and wasemployed by Bahadur Singh. In 
re-examination he made it clear that Ohand- 
rika Singh's family lived in Salemau but 
he himself sometimes lived there and some- 
times in Pachchera, The learned Subordi- 
nate Judge has not thought fit to make refer- 
ence to other evidence of the plaintiffs’ 
witnesses. For instance P. W. No, 14 
Harpal Singh, P. W. No. 13 Jangoo Singh 
and P. W., No. 16 Bishun Dayal Patwari 
who while admitting that Chandrika Singh 
used to look after Ruda Singh's work in 
Pachchera stated that he lived either in 
Salemau or that he. lived partly in Sale- 
mau and partly in Pachchera. The learn- 
ed Subordinate Judge hes also ignored 
the mass of documentary evidence bear- 
ing on this point. In Exe. 1 and 2 the 
mortgage-deeds in dispute Ohandrika 
Singh is described as resident and zamin- 
dar of village Salemau. Exhibit 68 is a 
sale-deed dated the 2nd of September 
1909, in favour of the Ohandrika Singh. 
Exhibit 92 is the copy of a decree dat- 
ed the 2nd of September, 1919 in’ a suit 
for pre-emption brought by Ohandrika 
Singh. Exhibit °3 isa receipt dated the 
3rd of November, 1919, executed by one 
Rup Narain in-favour of Ohandrika Singh. 
Exhibit ¥5 is another receipt dated the 
25th of December, 1922, executed by the 
Deputy Oommissioner of Barabanki in fa- 
vour of Ohandrika Singh. In all these 
documents - Ohandrika Singh is describ- 
ed as a resident of Salemau. Exhibit C- 
10 is & copy of deposition made by Ohand- 
rika Singh on the Sth of July 1923. In 
this he stated on solemn affirmation that 
he was a resident of Salemau. Exhibit 
P.2 is a copy of decree in a suit in which 
Ohandrike Singh was one of the plaint- 
iff, In this also, village Salemau bas 
been given as the residence of Ohandrika 
Singh. Thus it will te seen that there 
sre documents ranging between the years 
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1909 and 1927 in which Ohandrika Singh. 
has invariably been described as a resi- 
dent of Salemau. 

Exhibit O- 6 isa deed of gift execut- 
ed by Chandrika Singh's maternal rela- 
tion Ruda Singh in favour of Ohandrika. 
Singh's son Girdhara Singh. In this deed 
the residence of Girdhara Singh has been 
given as village Salemau. There are alao 
a number of documents in which Rajendra 
Singh and Indra Bahadur Singh the minor 
grandsons of Ohandrika Singh have been 
described as residents of Salemau. These 
documents are Exhs. 4, 5, 6, 171, 175 and O- 
2. The defendants’ learned Counsel has 
been unable to refer us to asingle docu- 
ment in which Ohandrika Singh might 
have been described as a resident of 
Pachchera. The conclusion therefore reach- 
ed by us is that Ohandrika Singh's 
wife and family all along continued to 
reside in the family house at Salemau. 
Ohandrika Singh appeara to have been 
looking after the management of the estate 
of his maternal relations in Pachchera 
which was very close to Salemau. If Ohand- 
tika Singh ever resided in Pachchera this 
residence was of a temporary character and 
only a result of his acting as manager in 
respect of the property of his relations in 
Pachchera, If his residence in Pachchera in 
such circumstances can possibly be called 
separate residence, we have no doubt that 
such residence cannot suggest any inten- 
tion of causing a disruption in his status 
as a member of the joint Hindu family. 

As regards cesser of commensality.—The 
learned Oounsel for the defendants has 
frankly conceded that there is no evidenca 
to proveit. He only asks that it should . 
be inferred from the fact of separate resi- 
dence. We have already shown the 
character of the evidence relating to se- 
parate residence. There was no difficulty 
in the way of Ohandrika Singh taking 
his meals in the family house while car- 
tying on his duties as manager at Pach- 
chera, But even assuming thatthere was 
any temporary cesser of commensality, it 
could not in -the circumstances afford any 
intention to separate. 

The learned Subordinate Judge has re- 
ferred to the statement of P, W.No. 4 
Marlidher Singh in support of his finding 
that Chandrika had separate sir land. Thia 
witness waen re examined, stated that ac- 
cording to the practica of tha family, all 
Bong wera given separate land to cultivate 
though they wera joint. The Patwari 
Bishun Dayal, P, W. No, 16 also referring to. 
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the separate sirs given to certain members 
of the family, stated that was given for their 
personal expenses. The mere fact of cər- 
tain members of the family being in pos- 
session of certain portions of the property 
cannot by itself prove separation. If 
Ohandrika Singh or any of the other mem- 
bers of the family were given certain sir 
‘lands for-cultivation in order to meet 
their pocket expenses, we are not abla to 
hold that such possession of sir land can 
afford any evidence of separation. 

As regards separate dealings —The learn- 
ed Subordinate Judge has relied on the 
fact of certain separate acquisitions made 
by Ohandrika Singh. These acquisitions 
consist of some lands which had been 
gifted to Ohandrika Singh by his mater- 
nal relations of Pachchera under two deeds 
of gift, Exs. 111 and 112. Lt also appears 
that Ohandrika Singh financed a litigation 
with regard to an estate known as Sikri 
estate and under a compromises decree gt 
a share in that estate (vide decree Er, P- 
2). Reference has alsə been made to the 
fact that after acquiring this share in the 
Sikri estate, he gave some portions of it 
to some of his collateral relations. The 
plaintiffs do not admit that the share in 
the Sikri estate acquired by Ohandrika 
Singh was his separate self-acquired prop- 
erty. But assuming that it was his sepa- 
rate property, we are not aware of any 
provision of the Hindu Law preventing 
a member ofa joint Hindu family from 
acquiring property for himself, indepen- 
dent of the joint family. If he acquires 
such property, he is also compstent to 
transfer it or deal with it inany way he 
likes. This evidence of separate dealings 
and separate acquisitions is alsoin our 
opinion quite inconclusive and does not 
prove that Ohandrika Singh was a separat- 
ed member. 

Lastly as regards conduct.—The conduct 
during the lifetime of Ohandrika Singh 
referred to on behalf of the defendants 
consists only of the alleged residence in 
Pachchera, his possession of separate sir 
lands and his separate acquisitions which 
have just been discuased. As regards con- 
duct subsequent to his death, reliance has 
bean placed on the mutation in respect 
of the gifted property as well as the 
Sikri property having been made in fe- 
vour of the grandsons of Chandrika Singh. 
Oa the defendants’ own showing, these 
properties being the separate properties 
of Ohandrika Singh, it follows that muta- 
tion in respect of them must be in favour 
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of his legal heirs. The proparty could not 
go tothe other məmbəra by right of sur- 
vivorship. The learned Subordinate Judge 
has also mentioned the fact that there is 
evidence to show that after the death of 
Ohandrika Singh, his widow instead of 
continuing to live in the family house, 
want to live with her parents. Tais can 
hardly afford any evidence of Ohandrika 
Singh having been separate in his lifetime. 
But the matter is further explained by 
the statement of defendants Nos. 6 and 7 
in Ex. 171 in which they stated that their 
mother was not properly treated and there- 
fore she went away to her mother’s house. 

There is also a mass of evidence: docu- 
mentary and oral, in proof of jointness 
which does not seem to have been noticed 


by the lower Oourt. 
* * * * * 

We are of opinion that the evidence 
abovereferred to coupled with the pre- 
sumption in favour of the family being 
joint, fully establishes the fact of Ohandrika: 
Singh having been amember of a joint 
Hindu family. Wefurther holdthat the 
defendants have entirely failed to prove 
their case about Ohandrika Singh having 
separated from the other members of the 
family. The circumstances relied on by 
the learned Subordinate Judge taken either 
individually or collectively do not in our 
opinion afford any evidence of an intention 
to separate. 

The learned Subordinate Judge has held 
and it ia not denied before us that the 
family was possessed of considerable an- 
cestral landed property from the time of 
the great-grand-father of the plaintiffs. 
Thus there was more than ample nucleus 
of joint family proparty. The presumption, 
therefore, is that the mortgages in dispute 
ware also joint family proporty. The 
learned Subordinate Judge in dealing with 
this presumption has remarked . 

“ i when these mortgages were 
cient endrika Singh had also made separate. 
acquisitions of considerable property, f h 
anu has expressed the opiaion toat in these - 
circumstances there could be no presump-. 
tion that the property was Joint. We are 
unable to accept this view of the learned 
Subordinate Jadga. An adequate nucleus 
bsing proved, any acq aisitions made bya. 
member of the joint family must be pre- 
sumed to be jot property unless the 
defendants Gan displace the presumption 
by proving that the property in question. 
had been acquired out of hie separate 
income. Tnedefendantsin this case have 
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entirely failed to prove thet the mortgages 
in dispute had been scquired out of the 
income derived from the ceparate property 
possessed by Chandrika Singh. The mort- 
gages must, therefore, be presumed to be 
joint family property. 

Next as regards the plea of defendant 
No. 3 that he was a bona fide purchaser for 
valuable conrideration we are in agree- 
ment with the lower Court that the plea has 
not been substantiated. No ‘evidence has 
been given.on behalf of defendant No. 3 to 
show that he made any inquiries about the 
title of Chandrika Singh before he made the 
purchases. Heisnot, therefore, entitled to 
the protection of s. 41 of the Transfer of 
Property Act. 

Lastly as regards the ground of estoppel. 
We are of opinion that the plaintiffs by 
their conduct are estopped from claiming 
the property as joint family property 
against the defendants. The plea is em- 
bodied in para. 21 of the written statement 
of Madho Ram, defendant No. 8, Exhibit 
O.2igsa copy of the injunction issued by 
the. Court of the Additional Subordinate 
Judge of Sitapur when the two mortgages 
in suit were attached at the instance cf 
Madho Ram in execution of his money 
decree. The injunction is addressed 
amanget others to the two plaintiffs Jangoo 
Singh snd Sadha Singh. Exhibit 0.3 is a 
copy.of the report of tke procese-server 
showing that the injurcticn was affixed at 
the main door of the house of the plaintiffs 
on the 18th of November 1%29 and that 
Jangoo Singh had been personally inform- 
ed bythe procese-server the same day of 
the date fixed for hearing, Exhibit 0-5 
is a copy of the order-sheet dated the 6th 
of December 1929 showing that Sadha Singh 
was present in court and that service of 
attachmert orders on Jangoo Singh was 
considered sufficient. Reference has also 
been made to Ex, O-1 an application dated 
the 29th of October 1829 in which Madho 
Rem decree-holder stated that the family 
being joint, the property scught to be 
attached was in the pcssession of Jangoo 
Singh and Sadha Singh in addition to the 
judgment-debtors, and asking that they 
may be impleaded. Jangoo Singh in his 
statement as P. W. No. 18 also admitted 
that he had applied for extension of time to 
pay the decretal debt due to Medko Ram 
when the ceeda in dispute were attached. 
Thus we have not the least doubt that ihe 
plaintifis were fully aware of the mortgages 
intuit having been attached and put to 
gale in execution of Madko Ram's decree 
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but they raised no objection to the attach- 
mentor sale, On the contrary Jangoo 
Singh applied for extension of time to pay 
the debt. This conduct of the plaintiffs 
constitutes a clear representation to the 
decree-holder and auction-purchasers that 
the plaintiffs had no objection to the deeds 
being sold. We must, therefore, holdin 
agreement with the lower Oouft that the. 
plaintifs are eetopped from maintaining 
the present suit, 

As aresult of our finding on this last 
Point, we dismiss the appeal with costs. 

N./a. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Miscellaneous Oase No, 794-A of 1929. 
January 2, 1932. 

MUKERJI AND Benner, JJ. 
BASANT LAL-THAKAT SINGH-—= 
APPLICANT 


Versus 
OOMMISSIONER or INOOME TAX, U, P, 
— OPPOSITE Panty 

Income Tax Act (XT of 1922),s.9 (1) (4)—Deposit of 
title-deeds with creditor—Charge on property, if created 
—Transfer of Property Act (IV of 1882), s. 59. 

Deposit with the creditors ofa person of title- 
deeds relating to property for the purpose of borrow- 
ing money for the purchase and extension of property 
does not constitute a charge on the property within 
the meaning of s.9 (1), cl. (4), Income ‘Tax Act. 

A mere deposit of title-deeds outside the towns 
mentioned in s. 59, Transfer of Property Act, will 
not amount to creation of a charge on the properties 
to which the deeds relate. : 


Reference submitied by the Commissioner 
of Income Tax, U. P, dated the 29th July, 
1923. | 

Mr. N. P. Asthana, for the Applicant. 

Mr. U. S. Bajpai, for the Commissioner of 
Income Tax. 


Judgment.—This is a reference by the 
Oom missioner of Income Tex and the facte 
involved sre briefly as followe :— 

There was a joint Hindu family which is 
now described as Seth Basant Lal-Thekat 
Singh. The family cwee certain immov- 
able properties and they have been assess- 
ed for the payment of income-tex on the 
income thereof, The family claimea de- 
duction of a certain amount of money cn 
tbe ground that that amount was paid by 
them on account of inierest on money - 
borrowed. Their case further is tbat this 
money was borrowed on the security of 
certain title-deeds and the transaction con- 
stituted a mortgage on the property. They 
further eaid that the money had been bor- 
rowed in order to extend the property. 

The purpose for which this money may 
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have been borrowed would be immaterial. 
The whole question is whether any charge 
was created on the property on the income 
of which the tax hes been assessed, 

The question that has been formelated 
by the learned Commissioner is es follows: 

“Whether the deposit with the creditors of title- 
deeds relating to property for the purpose of borrow- 
ing money for the purchase and extension of property 
constitutes a charge on the property within 


the meaning of s. 9 (1), cl, (4), Income Tax Act, 


The language employed is not very ex- 
pressive, but we can find out from the 
assessees’ application itself what was their 
case. The assessees stated at pages 6 and 
7 in their application that they had borrow- 
ed monty and they had deposited title- 
deeds of the property for the extension of 
which they had borrowed the money. Again 
they ssid: 

“The amount borrowed on hundis on the security 
of property which was extended .. from those moneys, 
and title-deeds of the said property were placed with 


the person from whom the money was borrowed is a 
clear charge on the property," È 


The whole question for desision is whe- 
ther the mere fact that certain title-deeds 
were deposited would creata a charge oz the 
properties themselves, 


Section 100, Transfer of Property Act, 
bas been relied upon. It savs: 

“Where immovable property of one person is by 
act of parties or operation of law made security for 
the payment of money to another, and the transaction 
does not amount toa mortgage, the latter person is 
said to have a charge on the property.” 


In this particular case bafore us, it is not 
alleged that the propery isself was made 
eecurity for the money borrowed. All that 
is alleged is that title-deads were deposited. 
The deposit of title-deeds, as creating a 
mortgage, has been recognizsd only in 
particular cases (see s. 59, Transfer of 
Property Act.) Wheres. 59 does not apply, 
there is no rule of law which says that a 
mere deposit of the title-desds should be 
taken as creating a security on the property 
to which the title-deeds relate. If we had 
before us a definite contract by which im- 
movable properties had bean made security 
for money borrowed, the matter might have 
been diffsrent. No such case is bafore us, 
We are therefore relieved from deciding 
whether there can be, in law, a good charge, 
where it is created or sought to 
be created by word of mouth. 
No such question arises and we need not 
decide it. All that we hold is thata mere 
deposit of title-deeds outside the towns 
menticned in s. 59, Transfer of Property 
Act, will not amount to creation of a charge 


MEHDATUNNIS8#A BEGAM V. SEWAK RAM. 


"865 


on the properties to which the deeds 
relate. 

The result is that ouranswer to the ques- 
tion is in the negative. 

Leta copy of this judgment be sent to 
the Commissioner of Income Tax for his 
information. The learned Government 
Advocate is entitled to a fee of Rs. 100 
provided he files his certificate within the 
time allowed by the rules The assessees 
will pay ccsts of this reference, 

a. Reference answered, 





PATNA HIGH COURT. 
Appeal! from Original Order No. 168 
of 1928, 

March 16, 1931. 

ADAMI AND Fax ALI, JJ. 

Bibi MEHDATUNNISSA BEGAM— 

J UDGMENT-DEBTO2z—A PPELLANT 
versus 
SEWAK RAM—DEORES HOLDER— 
REGPONDENT, 

Execution—Mortgage decree—Order in which prop- 
erties are to be sold laid down in decree—Exe- 
cuting Court, if can change the order—Order 
passed without jurisdiction—Power of High Court 
to vacate order. 

Although a court which passes a-.mortgage 
decree may also in certain circumstances and hav- 
ing regard to the equities of the case prescribe 
the order in which the mortgaged properties are 
to be sold, once the court passing the mortgage 
decree has definitely laid down the order in which 
the mortgaged properties are to be sold, the exe- 
cuting court cannot ignore the original decree 
and proceed to sell the properties in a different 
order in spite of the objections of decree-holder 
as well as some of the judgment-debtors, Rajesh- 
war Prasad Narain Singh v. Mohammad Khalilur 
Rahman (1), Sarju Lal v. Baij Nath Prasad Singh 
(2)and Bhagwan Chandra Das v. Dharam Narayan 
Das (3), referred to, [p. 867, col, 2; p. 868, cols. 1 & 2.] 

Where the lower Court refuses to vacate an 
order which is entirely without jurisdiction and 
his order is appealable, itis open to the Appellate 
Court to vacate the order. [p. 868, col. 2.] 

It is the privilege and prerogative of ` the High 
Court, once a record is before it and itis found 
that the order passed is erroneous and so erroneous 
as manifestly to amount to an injustice, to exer- 
cise its power of superintendence to revise such 
order, or set it aside and direct such further pro- 
ceedings to be taken as justice may require. 
Brindaban Chandra Choubey v. Gour Chandra Roy (4), 
followed. [ibid.] : 

Appeal from an order of the Subordinate 
Judge, Additional Oourt, Patna, dated the 
llth Augu3t, 192. 

Mr, S. M. Mullick (with him Mesers, 
S. Dayal and Syed Ali Khan), for the 
Appeilant. f 

Mr. Hasan Imam (with him Messrs, W, 
H. Akbari, B. N. Mitter, D. N. Das “and 
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A. H. Fakhruddin), for the Respond- 


ent. 

Fazl Ali, J.—This is an appeal by 
one of the judgment-debtors against an 
order passed by the Additional Subordi- 
nate Judge of Patna in the course of an 
execution proceeding. It appears that in 
1917 one Saiyid Badsha Nawab of Patna 
City borrowed a sum of Rs. 1,25,000 by 
mortgaging certain immovable properties 
to the ancestor of the present decree- 
holder. He died on the 9th March, 
1919, leaving two brothers and two 
sisters as his heirs. A portion of the 
mortgage debt had besn paid off by 
the deceased mortgagor during his life- 
time and as the twosisters paid up their 
one-third share of the remaining mort- 
gage debt, their share in the properties 
was released by the decree-holder. In 
1926 the decree holder brought a mort- 
gage suit for the realisation of Rs, 63,090 
odd which was alleged tobe the amount 
due at the time and he impleaded in this 
suit the two brothers of the mortgagor 
who had not paid their share of the debt 
as defendants Nos. Land 2 and also certain 
other persons including the three 
daughters of defendant No, 1. The neces- 
sity of impleading these other persons 
arose because defendant No. 1 had trans- 
ferred his share in some of the mortgaged 
properties in favour of his three daughters 
(defendants Ncs. 4 to 6) under an instru- 
ment called tamliknama and had also 
transferred certain other mortgage 
properties to defendants Nos.7 to 14 and 17. 
It may be mentioned here that under 
this tamliknama defendant No. 4 one of 
the daughters of defendant No. 1, was 
directed to pay a sumof Re. 10,818 odd to 
the decree holder and also certain sums of 
money were left with some of the other 
transferees so that they might bə applied 
towards the liquidation of the share of 
defendant No. 1 in the mortgage debt. 
In the mortgage suit itwas held that the 
mortgage had been split up and, therefore, 
the two brothers of the deceased were 
entitled to pay up their share of the mort- 
gage debt separately. Further the court 
having fully considered the equities aris- 
ing in the case directed that the properties 
be sold in a particular order, The 
defendant No, 2 whose estate was under 
the management ofthe Oourt of Wards 
paid up his share of the debt and conss- 
quently execation was taken out by the 
decree-holder against those properties only 
whieh were in the possession of defendants 
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No3. 4t0 6 (the three daughters of defend. 
ant No. l)aud the other transferees. It 
appears that defendant No. 4 who is the 
appellant before us had not appeared in 
the mortgage suit and in the various peti- 
tions which hava been fited on her behalf 
the execution proceedings, it is stated that 
she beinga pardahnashin lady and no 
summons having been served on her she 
could not properly represent her case 
before the original Court so as to secure a 
release of her properties by payment of 
her share of the debt. However that may 
be, it appears that throughout the execu- 
tion proceedings she has expressed her 
willingness topay her quota ofthe debt, 
that is to say, the amount mentioned in the 
tamliknama as payable by her. The first 
petition made by her was filed on the 10th 
December, 1927. By this petition she asked 
the court in the first place to order the 
decree-holder to accept a certain sum of: 
money which according to her was her 
quota of the debt and release the mortgag- 
ed properties which were in her possession, 
She alsoasked the court in the alternative 
to direct that her properties ba sold after 
the sale of the properties in possession of 
defendants Nos. 3, 5, 14 and 17, This 
petition was resisted by the decree-holder 
as well as by some of the judgment-debtora 
and it isto ba noted that the decree-holder 
in his petition of objection particularly 
laid stress upon the fact that the order of 
sale directed by the decrees could-not be 
changed by the executing Oourt. Oa the 
2ist April, 1928, the learned Subordinate 
Judge passed orders on the petition of 
judgment-debtor No. 4 and directed that 
on her depositing Rs. 15,500 in court or 
paying it to the decree-holder the sale of 
her properties (which hava been described 
in the execution proceedings as lots Nos. 1 


to 5) be postponed 

“unless the proceeds of the sale of other lots bar- 
ring those of judgment-debtors Nos.5 and 6 but 
including those belonging to judgment-debtors Nos. 
JO and 11 offer an inadequate sum to satisfy the 
whole decretal amount.” 

The effect of this decision was that the 
order in which the properties had been 
directed to be sold in the mortgage 
decree was changed and a sum of 
Rs, 15,500 was actually paid by the appel- 
lant to the decree-holder. On the 28th 
July, 1928, the appellant filed another 
application to the learned Subordinate 
Judge in which she drew his attention to 
certain circumstances particularly to the 
fact that in spite of her having psid the 
full mount cf the mortgage debt pro- 
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portionate to her share of the liability, her 
properties were in immediate danger 
of beingsold. It may be mentioned here 
that according to the valuation of the Court 
the properties in possession of the appel- 
lant are worth only Rs. 8,362-8-0 whereas 
she had already paid a sum of Rs, 15,500 to 
the decree holder. The appellant, there- 
fore, asked in her petition that either the 
decree-holder be directed to restore 
Rs. 15,500 which had been paid by her to 
him or that the sale of her lot might be 
postponed till all the other mortgaged prop- 
erties had been sold. This was in effect 
a petition asking the Subordinate Judge 
to re-consider his previous order, The 
learned Subordinate Judge while dealing 
with this petition cheracterised the pay- 
ment of the sum of Rs. 15,500 tothe decree- 
holder as a foolish act on the part of de- 
fendant No, 4 and further remarked that 
the petition had been filed after the 
appellant had felt the pinch of this foolish 
act. He also observed— 

“At this stage Iam of opinion that she cannot ask 


the court to revise the order in which the allotments 
of properties for sale have been arranged.” 


Now the position which has been created 
is manifestly a somewhat unfair one and 
one of great hardship to the appellant. 
She has paid Rs. 15,500 in cash to the 
decree-holder to eave the properties which 
according to the valuation of the court are 
worth only Rs. 8,302 and odd and yet the 
decree-holder wants to cell her properties 
as wellas keep the money. It is alto 
conceded that the original decree being 
a mortgage decree, there was no personal 
liability on the defendant No. 4 to pay 
any portion of the decree for the realise- 


tion of which the decree-holder was 
entitled only to sell the mortgaged prop- 
erties. There ia no doubt that the 


defendant No, 4 has gained very little by 
payment of Re. 15,500 because even if the 
sale of her properties had not been post- 
poned and her properties had been sold 
straightaway they could not in all pro- 
bability have been sold for more than the 
amount paid by her to the decree-holder 
and she could have repurchased the 
properties herself. The decree-holder, on 
the other hand, has received a sum of 
money in cash which he might not perhaps 
have been able to realise if the properties 
of the defendant No,4had been sold at 
auction and has also in addition retained 
the right to sell the properties of 
defendant No. 4. This position, as the 
lower Court has observed, has been 
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undoubtedly created by the appellant's own 
foolish act but unfortunately it was an act 
to which the court below also lent coun- 
tenance by its order, dated the 21st April, 
1928, and the question therefore, is 
whether the court is entirely powerless 
to give relief to a party who has been 
placed in unfair position not only by 
reason of her own act but also by reason of 
an order passed by the court, 

The learned Advocate for the respondent 
vehemently contends that both the court 
below as well as this court are entirely 
powerless in the matter and lays parti- 
culsr stress on the fact that this is not an 
appeal against the order of the 2lst April, 
1928, in pursuance of which the sum of 
Rs, 15,500 was paid by the appellant to 
the decree-holder but an appeal against 
an order ofa subsequent date by which 
the lower Court refused to revise its 
previous order. The learned Advocate 
for the respondent also refers to the 
principle of res judicata and estoppel in 
this connection and even goes ao far as 
to say that the conduct of the appellant 
amounts to his entering into a contract 
with the decree-holder in pursuance of 
which a sum of Re. 15,500 was paid to the 
latter. Now although I have no doubt 
that this is neither a case of estoppel nor 
of res judicata nor do I understand how 
the money which was obviously paid to 
the decree-holder in pursuance ofa definite 
order of the court, can be said to have 
been paid under a contract, yet I fully 
concede that this court will not and should 
not interfere on the sole ground of hard- 
ship if it is found that the order passed 
by the lower court is a legal and proper 
order. Here, however, the point which has 
been argued on behalf of the appellant ig 
that the order of the 21st April, 1928, wag 
wholly without jurisdiction and it was, 
therefore, incumbent on the lower Court to 
put matters right and relieve the parties of 
any hardship that might have arisen ino 
consequence of that order. Is has also 
been pointed out that if the court has no 
jurisdiction to pass an order, the order 
cannot be validated merely because some 
of the parties have consented to the order, 
Lastly it is urged that the decree-holder 
does not sufferinany way if he refunds 
the amount paid to him and the sale of 
the mortgaged properties proceeds as. if no 
payment had been made by defendant No. 
4. Now, it is well settled that a court 
which passes a mortgage decree may also 
in certain circumstances and having regard 
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to the equities of the case prescribe the 
order in which the mortgaged properties 
are to be sold—see Rajeshwar Prasad 
Narain Singh v. Mohammad Khalilur 
Rahman (1), It is also well established thes 
an éxecuting Court cannot go behind the 
decree which is sought to be executed. The 
question, therefore, which arises for con- 
sideration is whether the learned Subordi- 
nate Judge was competent to change the 
order in which the properties had been 
directed to be sold in the original mort- 
gage decree, ashe actually did, by his 
order of the 2lst April, 1928. It is true 
that in some cases it has beentheld that an 
executing Court may, in certain exceptional 
eases where equities demand it, prescribe 
the order in which the mortgaged prop- 
erties are to be sold. A different view, 
however, seems to have been taken in Rai 
Saheb Sarju Lal v. Baij Nath Prasad Singh 
(2) where it was observed by Das, J., that 
tho holder of a mortgage decree has the 
conductof the sale and is entitled to exe- 
cute the decree against any of the mortgaged 
properties he pleaser, and if any question 
of equity arises between the decree-holder 
and the pereons to whom the equity of 
redemption in tke mortgaged properties, 
or ony of them, may have subsequently 
become ves‘ed, that equity can criy be 
enforced by an independent suit for con- 
tribution snd not in proceedings for exse- 
cution. Nev:rtheless the same learned 
Judge again held in Bhagwan Chandra 
Das v, Dharam Narayan Das (3) 
that the decree-holder is entitled to have all 
the mortgaged properties mortgaged to bim 
advertired. and put for sale, but when 
they become subject to sale, the court can 
decide on justand equitable principles the 
order in which they should be cold. The 
learned Subordinate Judge has also cited 
certain cases in his order of the 2ist April, 
1928, in which the executing Oourt was 
allowed to prescribe the order in which the 
mortgeged properties were to be sold even 
though the original Oourt declined to go 
into the question. 1 do not, however, find 
any authority for the proposition that once 
the court passing the mortgage decree had 
definitely laid down the order in which 
the mortgaged properties are to be sold, 
the execution Ocurt can ignore the original 

1) 78 Ind. Oas. 796; 5 P. L. T. 223; 3 Pat. 522; A. I. 


rR Da Pat. 459. 

(2) 71 Ind. Oas. 26; 6 P. L. T. 390; (1923) Pat. 6; 
A. I. R. 1923 Pat. 44; 3 Pat. L. R, 245. 

(3) 84 Ind. Oas. 203; 6 P. L. T. 392; 2 Pat. L. 
R. a 3 Pat. 962; A. I. R, 1924 Pat. 802; (1925) 
Pai. 62, 
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decree and proceed tó sell the 
properties in & different order in spite of 
the objections of decree-holder as well as 
some of the judgment debtors, In my 
opinion, therefore, the order passed by the 
learned Subordinate Judge on the 21st 
April 1928, by which he allowed the sale of 
the properties of the appellant to be post- 
poned in consideration of her paying 
Rs 15,500 to the decree-holder was without 
jurisdiction and, as I have already stated, 
this was pointed out by the decree-holder 
himeelf in the petition of objection filed by 
him on the 20th January, 1928. It is, how- 
ever, urged that that order cannot be 
touched now because this appeal is not 
directed against it. I have, however, al- 
ready stated that the application made by 
the appellant on 28th July, 1928, was 
virtually an application asking the court 
to reconsider its previous order and in 
fect in this light the learned Subordinate 
Judge himselé has taken thie petition. 
The question, therefore, is if the learned 
Subordinate Judge refuses to vacate an 
order which is entirely without jurisdiction 
snd his order is appealable, whether the 
Appellate Oourt cannot vacate that order. 
I do not think that even giving full weight 
to the technical arguments advanced on 
behalf of the respondent it can be held 
that the Appellate Court is not 
competent to do so. Mr, Shiveshwar 
Dayal appearing on behalf of the appellant 
drew our attention to the decision of this 
court in Brindaban Chandra Choubey v. 
Gour Chandra Ray (4), where it was pointed 
out that it is the privilege and prerogative 
of the High Court once a record is before 
it and it is found that the order passed is 
erroneous and go erroneous as manifestly to 
amount to an injustice, to exercise its power 
of superintendence to revise such order, 
oreet itaside and direct such further pro- 
ceedings to be taken as justice may re- 
quire. Ido not think, however, that the 
present case need be placed on such a high 
ground, because apart from the powers of 
superintendence which this court un- 
doubtedly ` possesses and which it will not 
beslow to exercise in a proper case, L 
think itisopen to this court to give 
adequate relief to the appellant in this 
appeal. There is nc doubt that the order of 
the learned Sabordinate Judge passed on 
the 21st April, 1928, in pursuance of which 
the sum of Rs. 15,500 was deposited was 
without jurisdiction and the parties should 


(4) 56 Ind. Cas. 155; 1 P. L.T. 467; (1920) Pat. 
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be relegated to the former position as far 
as possible. In the present case all the 
properties excepting the properties belong- 
ing to the appellant and the judgment- 
debtors Nos. 5 and 6 have been already 
sold and none of the parties sffected by 
the sale objected to these sales excepting 
the appellant. The petition of the appellant 
was thrown out by the court below on the 
ground that he was not competent to main- 
tain an application under O. XXI, r. 90, 
and the appellant preferred an appeal 
against the order to this court. Her appeal 
has been allowed and the case has been 
sent back to the court below with a direction 
that it isto be heard and disposed of on 
its merits. The appellant, however, under- 
takes not topress that matter before the 
learned Subordinate Judge if this appeal 
is allowed and adequate relief is granted 
to her. 

In these circumstances all that we need 
do is to place the appellant and the decree- 
holder respondent in the same position in 
which they were before the order of ths 
21st April 1928, was passed. As the res- 
pondents Nos 5 and 6 and the other 
judgment-debtoss took no steps within the 
time prescribed by law to have the sale of 
other properties set aside, the sale of thcsa 
properiies need not be disturbed. Thus I 
think that it willmeet the ends of justice if 
we order and provide that the respondent 
decree bolder will be competent to sell the 
properties of the judgment-debtor No. 4 
forthwith if he re- pays the amount of 
Re, 15,500 to the appellant or deposits it to 
hercredit inthe court below within three 
months from today. In case this money is 
not deposited the respondent decrue-holder 
will still be entitled to sell the properties 
of the remaining judgment-debtors other 
than the appellant but not the property of 
the appellant. We have in passing this 
order taken into consideration the fact that 
as the mortgaged property in possession 
of the appellant (lots Nos, 1 to 5) hasbeen 
valued by the court below at Rs. 8,302 odd, 
the decree-holder respondents will not be 
in any way prejudiced if they elect not to 
sell these properties and keep the money, 
a course to which the appellant does not 
have any objection. The respondents Nos. 
5 and 6 also who are the only other parties 
interested in this appeal will not be pre- 
judiced at all, because in any event their 
properties will be sold last of all as pro- 
vided in the decree, 
The order of the lower Court ia, therefore, 


et aside and the appeal allowed on the 
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terme already indicated. If the respondent 
decree-holder proposes to sell the properties 
of judgment-debtors Nos. 5 and 6 only they 
will sell them for ths balance of the 
decretal amount due after giving credit for 
the sumof Rs, 15,500 paid to them by — 
defendant No 4. If, however, they return 
the money to the appellast with the time 
preacribed,the decretal amount wil! increase 
tothat extent. Having regard to the eir- 
cumstances of the case there will be noorder 
as to costs. 

Adami, J.—I agree. 

n/a. Appeal allowed, 


LAHORE HIGH COURT. 
Oriminal Revision No. 1014 of 1932, 
November 25, 1932, 

Broapway, U. J. 
ALLAH DAD—Ooxvior-~ Parinionge 
versus 

EMPEROR THiotGH tak MUNIDIPAL 

COMMITTEE, GUJRAT—Responpant, 

Punjab Municipal Act (III of 191D, s. 219~ 
Effecting crude repairs to existing wall, whéther 
constitutes erecting or re-erecting building —O ffence, 
if committed. : fn 

Effecting crude repairs to existing walls does not 
constitute ‘erection’ or ‘re-erection’ of a building 
under the Punjab Municipal Act and is no offence 
under s. 219 of the Act. [p.872, col. 1.] 


Casereported by tne Additivaal Sessions 
Juige, Gajranwala at Gujrat, with his No, 
156 J, dated the 51h July, 1932. 

Report.—The petitioner Allah Dad has 
been fined Rs. 30 and in default has bean 
sentenced to simple imprisonment for one 
month, under s. 219 of the Punjab 
Municipal Act, III of 1911. The allegation 
on behalf of the Municipal Oommittee, 
Gujrat, was that he had erected a serai, 
even when sanction was refused by the . 
Oommittes and that he failed todemolish 
the building, in spite of a notiza having 
ksen served on him. 

16 is alleged that even originally the 
serai in queation was built, in the beginn- 
ing of 1:29, in spite of the Municipal 
Oommittee having rafuaed sanction. It 
is admitted that in this case we ere not 
concerned with that matter. That action 
of the petitioner, who owns the 
site of the serai, was followed by soma 
litigation, which also is immaterial for 
our purposes, 


For the purposes of this case the allega- 
tion is that Mela Rem (P. W. No, 3), Mistri 
of the Municipal Committee, made a report 
(Ex. P. E) on 23rd April, 1931, that . 


$b- 


the petitioner had built the serai '“against 
the sanction conveyed on his plan.” After 
the last words there were eubsequently 
interpolated the words “without the sanc- 
tion of the Committee.” On this the 
Municipal Committee gave & notice on 2nd 
September 1931, to the petitioner to demolish 
the building. It being reported by Muham- 
mad Huseain peon (P. W. No. 4) that the 
petitioner refused to receive service of the 
notice, substituted service was effected on 
4th September by a notice being poated 
on his residence. The building not being 
demolished pursuant to that notice, resolu- 
tion No. 916 was passed by the Municipal 
Committee on 16th November 1931 that 
Bihari Lal, Sanitary Inspector, was authorie- 
ed “to file suit’. This resulted in the 
present prosecution. Bihari Lal aforesaid 
is P, W. No. 1 in the case, The only other 
witness for the Municipality 7. e. for the 
prosecution is the Secretary of the Oom- 
mittee (P. W. No, 2). 

Lengthy arguments have been addressed 
to me in this case, and various points have 
been. raised on behalf of the petitioner. 
Most of them, however, are not necessary, 
in my view, for this reference, 

.The most important point, on the 
strength of which I find this reference 
necessary, is that the so-called building. in 
question constituted only “repairs and not 
“erection” or “re-erection of the building.” 
This is the plea of the petitioner and it 
was taken in the lower Oourtas well. In 
connection therewith, at the suggestion of 
the petitioner, I inspected the spot on 20th 
instant, in the presence of the petitioner, 
his Counsel and the Secretary, Municipal 
Committee. The Secretary alone has been 
appearing in the case on behalf of the 
Committee. 

The serai involves 8 very large area. 
Only in its front, which opens on the 
main ‘road, which leads from the Oity to 
the Railway station, there are certain rooms 
on either side. Inthe middle there is a 
gate and the rest of the spsca in 
the front is mostly lying in the 
shape ofa gap, except that on apart of 
it there stand portions of a damaged wall, 
Reference may be made to the plan 
(Hx. P. BJ), which the petitioner present- 
ed to the Municipal Committee seeking 
permission io build portions of the walls, 
which had been demolished by floods 
and which are shown in pink colour in 
that plan. This permission was refused. 

There are only three portions shown in 


pink, which were to be built, The front . 
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portion has not yet been built at all. The 
dispute centres only round the other two 
portione, one being in the north western 
andthe other being in the southern 
wall. Leaving the rooms, referred to above, 
the whole of the remaining site behind 
them is lying vacant, being only enclosed 
by walls. The whole length ofthe front 
i.e. eastern side ia 259 feet; west 236; 
south 228; and north 136, It would thus 
be seen that it is a very large plot. 
The portions of the walle, said to have 
been re-crected, are 36 plus 16 (net 20 as 
shown in the plan)=5? feet at the north- 
western corner and about 80 feeton the 
south. This might be compared with the 
total lengths of the walls, i 

What is more important is the way, in 
which the portions of the walls have been 
set up. The original height of the northern 
and western walls is 12 feet and that of 
the southern 14 feet. All these walls are 
thicker up to a height of 54 feet, whereas 
the depth of the wall is lesser above that 
level. A look at the portions in dispute 
seemed to show that the original founda- 
tion had not been damaged by the floods, 
It also seemed as if the water had passed 
through the thicker portion, which, as 
above stated, is 54 feet high, thus washing 
away lime mortar. There is no satisfactory 
proof on pshalf of the Municipal Oom- 
mittee that even the portions in dispute 
were re-built sofar as the lower 54 feet are 
concerned, There was only a general 
statement by Mistry Mela Ram (P. W. No, 3). 
The appearance of the wall on the spot show- 
ed that they had not been rebuilt, Then, what 
has been done by the petitioner is only 
that some loose old bricks have been piled 
in both the places above the original 
height of 54 feet, to a height of about 2 
feet only. ‘The said locsə bricks have been 
put there in quite an irregular and un- 
even fashion, A lock at them convinced 
me that the object was to prevent people 
from scoling over the walls, which had 
been left in those portions only 5% feet 
high. It is inevidence that theatrical com- 
panies etc, have occasionally been giving 
performances within that enclosure, 
would not call this piling of loose bricks 
to a height of 2 feet, without the use of 
any mortar whatsoever, as even repairs, 
what to say of erectionor re erection. 

This being the stateof affaira, I need 
hardly discuss the definition of erecting 
or re-erecting a building as given in 
s. 3 (5) and the definition of a “building” 
is given in s. 3 (2) of the Act, Oa behalf 
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ofthe Mubicipal Committee I was referred 
to the commentary inthe Municipal Act 
by Lala Hari Chand (2nd edition) at pages 
26 and 27 under the heading ‘Construction 
of walle,” while the learned Coureel for 


the petitioner referred me to the esme in 


commentary at psges 28 and 29 under 
the heading “Reconstruction and Repairs.” 
1 have read through the same. No doubt 
the definition of “building” includes a 
wall, still it is a question of fact whether 
there have been only repsirs or whether 
the building has teen erected or re- 
erected. It would be recalled that we are 
not concerned with theoriginal building 
having been erected without permission. 
That matter was set at rest by the pre- 
vious litigation and that building wae 
not got demolished ty the Municipal 
Committee. Nor sre we concerned with 
the merits of the Committee’s refueal to 
permit the portions that had been de. 
molished by flood, and are shown in the 
plan (P. B) to be rebuilt. 

On pages 28 and 29 of Lala Hari Ohand’s 
book we have got that “where repairs 
are made to a house, which do not effect 
its stability, they constitute repairs pure 
and eimple; but if they are of a sub- 
stantial character, intended to add to the 
stability ofthe building they amount to 
reconstruction, So ifthe repair isof an 
ordinary and cesual character it is not 
re-construction of any portion of the 
building.” Agein a little below, it is 
observed on paga 29 that “in each cese 
it is aquestion of fact whether the partial 
works done with reference to 8 building 
are mere repairs or are re-construction of 
a portion of the building. 

The nature of what was done by the 
petitioner, as was found by me on the spot, 
jeaves no doubt in my mind that if at all 
the petitioner only mado some repairs to 
‘portion of the damaged wall. We have 
to coupare the length and the height 
of the portions in quesiionto the length 
and the height of the entire walls, as 
also the original maka of the wall and 
the make of the portions in dispute. 
The original wall, as appeared on the 
spot, was nicely and regularly built, where- 
as now only loose bricks have been piled 
up unevenly to a height of about 2 feet 
above the original walls 54 feet high in 
the specified portions, In my opinion 
this casual piling of bricks as a temporary 
measure doces not- even deserve the name 
of repairs, Itis interesting to note that 
yn resolution No, £40 dated 17th October, 
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1929, (Ex. P. 0.), it was mentioned that the 
petitioner had given an application ‘“‘to 
repair the serai” and the Sanitary Sub- 
Committes reported “that the applicant 
should nos be allowad to repair the build- 


B. ; 

It can hardly be gainsaid that no per- 
mission of the Municipal Committea was: 
needed for repaira. No.doubt the petitioner 
applied; but then his idea appears to 
have been to build up the walls afresh 
regularly as the original walls were. Even 
in that oase, it seems, as is contended by 
the petitioner's Connsel, no permission 
of the Municipal Oommittes was needed 
and the petitioner applied because he 
appears to have been so advised. That 
question is immaterial. I find, asa fact, 
what has baen effected by the petitioner 
might at best constitute only partial 
repairs to the original building but that 
it would not constitute erection or re- 
erection of the buildiag. I consider that 
the question whether a certain act of 
building constitutes merely “repair” or 
amountsito “erection” or “re-erection” of 
law, sud, therefore. the revision is com- 
petent on this ground. 

As already stated it is needless to go 
into other matters, I might, however, 
casually refer to one or two other matters. 
One is, as has been pointed out by the 
petitioner’s Oounsel, and has also been 
referred to by me above, that the resolution 
conceraing the present prosecution was 
somehow passed by the Manicipal Oommit- 
tee in the words that the Sanitary Inspector 
was “authorised to file suit.” It was, there: 
fore contended that there was no sanction 
for acriminal prosecution. I find that 
the recommendation of the Sub-Oommittee 
about this resolution, which appears on 
the same paper above the resolutions, is 
in the words: “Hasb zabta muqadma banane 
ki safarish ki jati hat.” This is dated 2nd 
November, whiie the resolution is dated 
16th November, 1931. I think the resolu- 
tion only shows bad Eaglish of the 
Secretary or other official, who recorded 
the resolution. He ssems to have sought 
to translate the words mugadma banana, 
which he did, as filing a suit. In this 
connection it is also noteworthy that 
the notice in question referred to ss, 172 
and195 of the Municipal Act, and there- 
fore, also what could be under contem- 
plation was a criminal prosecution and 
not a civil suit. I, therefore, do not con- 
sider this objection. as forceful.. ; 

- One 'of the- other points raised .was 
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that the notice requiring demolition was 
not given within 6 monthsof ths com- 
mencement of the building, as was required 
by law. The Oommittee relied on report 
(Ex. P. E) of Mistri Mela Ram 
(P. W. No, 3) datsd 23rd April, 193}, 
from which date, it was found by the 
lower Oourt, the notice, which was dated 
2od September, 1931, was within time. It 
is, however, rightly pointed out that 
Mela Ram reported iathe words “tamir 
kar li hat’. It was only io his statement 
in Court, made on 18th February, that he 
explained by saying that he reported 
when the work commenced. However, this 
also is not so important. 

On my first ground, however, that the 
act of the petitioner which is objected 
to by the Oommittee, amounts only to 
“repairs”. if at all, and does not constitute 
“erection”, or “re-erection” of a building, 
I find that nosanction of the Oommittee 
was necessary under thelaw, and thera- 
fore, it was not incumbent on the peti- 


tioner to demolish those portions of the. 


wall pursuant the notice of the Oommittes, 
Thus he not having contravened any law- 
ful direction of the Oommittee and the 
sanction of the Oommittee having been 
unnecessary, the conviction of the peti- 
tioner under 8. 219 of the Panjab Municipal 
Act is bad and illegal. I, therefore, 
recommend to the High Oourt that the 
conviction ofthe petitioner and the sen- 
tence passed upon him be sat aside. 
Mr. Ram Lal Anand, for the Petitioner. 
Order.—It has bsen found by the 
learned Sessions Judge, after an inspection 
of the “serai in question, that all thas 
the petitioner had done was to effect some 
rather crude repeirs to the existing walls. 
On this finding no offence against the 
Municipal Act was committed and I, there- 
fore, set aside the conviction and sentence, 
N./4, ' Conviction set aside, - 
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On difference of opinion between 
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DWARKA—PLAINTIFE —APPBLLANT 
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Wajib-ul-arz, construction of—‘La walad’, mean- 
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from inheritance by custom—No clear statement iñ 
wajib-ul-arz—Case governed by Hindu Law—Custom 
essentials of. 

A wajib-ul-arz provided that “if out of a person's wives 
one is la walad or has only a daughter and the other has 
a son, then the male issue having entered into posses- 
sion of the property should providethe mother deprived 
of issue (aulad) with maintenance (food and clothing) 
and meet the expenses of the marriage of the girl 
who has not been married; that if two brothers holding 
a joint property, have joint mess and one ofthem 
dies leaving a la walad widow then the widow is 
entitled to get maintenance only, and even in the 
absence of the above noted particular case, a la walad 
widow generally shall remain in possession of the 
share without any power of transfer; and that after her 
death the nearest heir to her husband (warisan shauhari 
se jo qaribi hoga) shall enter into posssssion’ of the 
property. A concubine or her children shall not get 
any share except maintenance allowance”: 

Held, Per Raza and Smith, JJ.—That the’ word ‘la 
walad' inthe operative portion of the wajib-ul-arz 
should be construed as meaning issueless and that the 
wajib-ul-arz in question did not provide for exelusion 
of daughters and their sons from inheritance by cus- 
tom. [p. 874, col. 2; p 875, col. 1) 

Per Bisheshwar Nath, J.—The word ‘la walad’ used 

inthe first place should be construed as meaning 
‘issueless’ but in the second passage the word 
could not mean ‘issueless’- while in the last passage 
the word meant ‘sonless’ and not issueless and hence 
on a construction of the wajib-ul-arz, daughters and 
their sons must be held to be excluded from succes- 
sion by necessary implication, jp 875, col.2; p, 876, 
col, 1. 
Per Raza, J.—Although a custom of exclusion of 
daughters or their issue from inheritance may not be 
expressly recorded in a wajib-ul-arz, it is permissible 
to deduce the existence of such a custom by 
reference to the various other provisions of the 
wajib-ul-arz read as a whole, but ‘at the same time it 
is sound principleto hold that where a custom of 
exclusion of the daughter or the daughter’s son is set 
up, not expressly but by way of implication, there 
must be very clear grounds to justify the inference 
that a custom which is so repugnant to the ordinary 
Hindu Law does in fact exist. Suraj Bali v. Tilak 
Chand (10), applied. [p. 877, col. 1.] 

When the wajib-ul-arz contains no clear and un- 
ambiguous statement of thecustom in question it -has 
no evidential value and the case must be governed 
by the Hindu Law. Lachhman Devi v. Behari Lal 
(1), Brij Nath Singh v. Rajju Singh (2), Balgobind v. 
Badri Prasad (3) and Sheomangal Singh v,’ Jagpal 
Singh (15), referred to. [p. 878, col. 2] 

A custom to be valid must be ancient, continuous, 
reasonable and definite and allthis must be establish- , 
ed by clear and unambiguous evidence. Ram Lak- 
shmt Ammal v. Shivanatha Perumal (5) and Parbati 
pies vV. Chandrapal Kuar (6), referred to. [p. 877, 
col, 1. | 

Appeal against the order of the Additional 

Sub-Judge,Gonde, dated the 15th September 
193), confirming that of the Munsif, Gonda, 

dated the 23rd May, 1931. h 

Mr. H. K., Ghose for Mr. Radha Krishna, 
for the Appellant. 
Mr. Bhagwati Nath Srivastava, for the 

Respondent. 

Smith, J.—(October 25, 1952).—This is a 
second appeal from a decision by the 
loarned Additional Subordinate Judge of 
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Gonde, by which he dismissed an appeal 
from a decision by the Munsif of Gonda. 

The facts are that one Bisheshar, a Brah- 
man by caste, died leaving a widow, 
Musammat Raghubansa, and a daughter, 
Musammat Shambhu Dei. The latter has a 
son Rem Autar, a minor at present appar- 
ently about eight years of age. Bisheshar 
owned a one-anna one pie share in matahti 
right.in.a village called Daryapur Hardo- 
patti inthe Gonda district and on his 
death his widow Musammat Raghubansa 
came into possession of that share. On 
the 16th December, 1929, she executed a 
deed of gift in favour of Musammat Shambhu 
Dei and Musammat Shembhu Dei's son 
Ram Autar. The plaintiff in the suit was 
one Dwarka a member of the same family 
as Bisheshar, who sued Musammat Raghu- 
bansa, Musammat Shambhu Dei and Ram 
Autar for a declaration that the deed of 
gift that has been referred to is inopera- 
tive as against bim. His suit was based 
upon the allegation of a custom by which 
daughters are excluded’ from inheritance. 
The learned Munsif dismissed the suit, and 
thelearned Additional Subordinate Judge 
agreeing with the Manasif, dismissed the 
appeal. The plaintiff Dwarka has now 
preferred this second appeal. 

The plaintiff's case was based upon 
certain oral evidence and also upon the 
contents of the wajib-ul-arz, By this twc- 
fold evidence he sought to establish the 
existence of the custom on which he relied. 
As to the oral evidence, the learned Munsif 
took the view that it was insufficient to 
establish the alleged custom, and the wajib- 
ul-arz also he held not to contain any 
recital of the custom alleged by the plaint- 
iff, The learned Additional Subordinate 
Judge agreed with the Munsif's view of 
both the oraland the documentary evi- 
dence. 

Before us, no stress has been laid on the 
oral evidence on the plaintifi’s side, and 
we do not think it necessary in the circum- 
stances to discuss it. The arguments before 
us were based upon the phraseology of the 
wajib-ul-arz. The most important portion 
of it for the purposes of the appeal is that 
contained in the following words:-- 

“Am halat men bewa la walad ta hayat apne bila 
ikhtiyar intiqal gabiz hissa „rahegi, bad waja uske 
warisan shauhari se jo garibi hoga woh gabiz hoga.” 

This may be translated:— 

“a ‘la walad widow in ordinary circumstances 
shall remain in possession ofa share without any 


power of transfer. After her death the nearest heir 
of her husband will get possession of the property.” 


The main contention is as to the meaning 
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of the word “la walad”. For the appellant 
itis contended that that word means. 
“sonless” and that as Musammat Raghu- 
banga, defendant No. liu this suit has no 
son, ehe had no right of transfer in respect 
of the property in suit. On the other side it 
is contended that the word means “‘issue- 
less," and not ‘‘sonless,” and that as the- 
widow, though sonless, was not issueless, she 
is not debarred by the terms of the wajib- 
ul-arz from transferring the property in the 
way she has done. 

The word “la walad” occurs at two other 
places in the wajib-ul arz. The 
sage in whichit occurs runs thus: 

“Agar minjumla aurat ki ek aurat la walad ya sirf 
dukhtar rakhti ho aur dusre se larka howe, to aulad 
narina gabiz hissa hokar khabar giri nan wa parcha 
madar mahruma aulad wa shadi wa biyah dukhtar na 
kat khuda ki karenge:” 

that 18 to say. 

“if amongst the wives oneis la walador has only 
a daughter and the other has a son, in that case the 
male issue will take possession of the property and 
provide the mother who is “mahruma aulad” with 
food and clothing, and will perform the marriage of - 
the unmarried daughter.” 

the second passage runs as follows:— 

“Agar do bhai mushtarik-ul-haggiat khurd nosh . 
yakjairakhte hon wa minjumla unke ek bhai bewa 
la walad chhprke wafat pawe to woh bewa sirf ' 


- guzara pane ki mustahak hogi,” 


-that is to Bay, : 
“if two brothers hold property jointly, and one of 
them dies leaving ala walad widow, the widow is 

entitled to get maintenanee only.” 


Inthe firstof the above cases the word ' 
“la walad” can only logically be rendered 
by the word “issueless.” It cannot be 
rendered “‘sonless,” since there is no logical ` 
opposition between a woman dying sonless 
and a woman dying leaving only a daugh- 
ter, A woman, that is to say, can be conless . 
and-yet havea daughter. She can, how- , 
ever, not be at one and the same time 
entirely issueless and possess a daughter. ` 
The conjunction “ya” must be taken to 
imply a logical opposition. ` 

In thesecond passage the context does 
not enable itto be definitely said whether. 
the word “la walad’ ought to be translated 
“‘issueless” or “sonless.” 

As regards the expression “mahruma 
aulad,” that expression, while in itself 
ambigucue, appears to mean, in the con- 
text in which it occurs, “sonless.” 

The resultis that in the two other con- 
texts in which the word “la walad” itself 
occurs in the document, it is, according to 
strict logic, te be interpreted in one place 
as meaning issuelees, while in the other 
place its meaning cannot be positively deter- 
mined. Both the courts below were. 


ie 
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impressed by the fact that the word 
“la walad” occurs in an earlier part of the 
wajib-ul-arz and has to be interpreted as 
“issuelese," That fact clearly weighed 
heavily with them in ecming to the con- 
clusion they did 

We were referred on behalf of the appel- 
lant tothe following rulinge: Lachhman 
Dei v. Behari Lal (3), Brij Nath v. Rajju 
Singh (2) and Balgobind v. Badri Prasad (3). 

In the first of those cases two wajib-ul- 
araez were considered, and the word 
‘la walad” occurring in one of them was 
interpreted as “sonless.” In that wajib ul- 
arg, as the learned Munsif has pointed out 
in his judgment in the present cage, there 
was a provision by which the responsibility 
for the marriage of an unmarried daughter 
was laid upon the brothers and nephews. 
That provision occurs in the same portion 
Ne which a “la walad” widow is provided 
or. 

In Brij Nath Singh v. Rajju Singh (2), 
a number of wajib-ul-araez were consider- 
ed, two of which expressly barred daugh- 
ters from succession, That, however, was 
a case relating to Dikhit Thakurs, end the 
decision of that case proceeded partly, 
at any rate, on thefact that the custom of 
the exclusion ofa daughter and her issue 
amongst the Thakurs of Oudh has been 
generally recognised (vide p, 589 and p. 596* 
of the ruling) In the present case, 
however, the parties are Brahmans. 

In the third ruling which has been 
referred to, their Lordships of the Privy 
Oouncil had before them a wajib-ul-arz in 
which it was provided 
` “that on the death of aco-sharer his sons become 


owners ofhis share, in equal shares, and the daugh- 
ter does not get any share by inheritance.” 

It was held that there was no ambiguity 
in the statement as to the custom. Their 
Lordships said: * 

“The only construction to which it is open isin 
their Lordships’ opinion that on the death of an owner 
of the village no daughter of his is under any cir- 
cumstances entitled to a share in the property by 


right of inheritance, whether he had left sons or not.” 


—pages 221-222} of the ruling. 

ft will, therefore, be seen thatthe cir- 
cumstances dealt with in the above rulings 
can te distinguished from those of the 


(1) 131 Ind. Cas, §97; 8 O. W. N. 288; A, I. R. 1931 
Oudh 322. 

(2) 91 Ind, Cas. 583; 120. u, J. 571; 2 O. W. N. 872; 
A. L. R, 1926 Oudh 101; L. R, 6 A. (O) 101. 

(3) 74 Ind. Cas. 449; 26 O. O. 217; 214. L. J. 578; 
A. I. R. 1923 P. 0.70; 7 O.& A.L. R. 581; 45 M.L. 
289; 45 A, 413; 38 O L. J. 202; (1923) M. W.N. 799; 
33 M. L. T. 317; 10 O.L. J 368; 50I. A. 196; 29 0, W. 
N. 465 (P. O.). 

#Pages of 12 0, L, J.—[Ed.] 
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present case,in my opinion they do not 
zeriet forthe purpose of interpreting the 
wajib-ul-arz with which weare now con- 
cerned. In my view the courts below were 
correct in the interpretation they put up 
on the word ‘la walad' in the operative 
portion of this wajib-ul-arz,—that is to say, 
I think that they rightly interpreted it as 
meaning “iscuelese,” and not “sonless’” and 
that they rightly held that this wajib-ul-arz 
does not exclude daughters from inherit- 
ence. It was ingeniously argued by the 
learned Oouneel forthe appellant that if 
we interpret the word “la walad? in the 
portion in question ss meaning “issueless ” 
then Musammat Reghubansa, not being 
issueless does not come within (the terms 
of the wajib ul arz at all. The answer to 
that is that if succession, where there is 
a widow having a daughter or daughters 
but no male issue, js not exprezely provid: 
ed for inthe wajib-ul-arz, the ordinary 
rules of inheritance come into play, and 
according to those rules tbe transfer in 
dispute in this case is invalid. 

The result is thatI would dismiss 
appesl with ccats. 

Bisheshwar Nath, J.—(November 1, 
1932 )—I have had the advantages of reac- 
ing the judgment of my learned brother 
Smitb, J. Even after a careful perusal of 
the judgment I have not found myself able 
to change the opinion which I have form- 
ed at the hearingof the appeal, that it 
should succeed. : 

The facts of the case have been stated 
in the judgment of my learned colleague 
and need not be repeated. The only 
question requiring determination in’ the 
appeal is as regards the correct interpreta- 
tion of the provisions of para. 4 of the 
waijb-ul-arz, Ex. No. 6. The office transla. 
tion of this document is 88 follows :— 

“Every co-sharer recorded in the khewat has a 


the 


right to transfer his share by mortgage and sale 
but solong asthe co-sharers in the mohal are 
ready to ofler reasonable price, no stranger can 


purchase, The mode of the division of the property 
obtaining in the family,is in this way that after 
the death of a co-sharer, the property devolves upon 
his sons in the equal shares. Ifa deceased co-sharer 
has two wedded wives out of whom one has only 
one son and the other two or three, even then all 
the sons get equal shares in the property. Stri- 
bhag system is not followed, nor is there any cus- 
tom about getting any jethansiright. If out of 
the wives one isla walad or has only a daughter 
and the other has a son, then in thatcase the male 
issue having entered into possession of the property 
provides the mother deprived of issue (aulad) 
with maintenance (food andclothing) and meets the 
expenses of the marriage of the;girl who has not, 

een married. If two brothers holding a joint 
property, has joint mess and one of them dies, 
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leaving a la walad widow then the widow is entitled 
to get maintenance only, and even in the absence of 
the above noted particular case a la walad widow 
generally shall remain in possession of the share 
without any power of transfer. After her death the 
nearest heir to her husband (warisan shauhari se jo 
garibi hoga) shall enter into possession of the prop- 
erty. A concubine or her children shall not get 
any share except maintenance allowance.” 

It willbe seen thatthe word “la walad’ 
underlined (italicised) by me has been used 
in this document in three places, I agree 
with my learned brother that in the first of 
these places the better view is that the word 
“la walad” should be corstrued 2s meaning 
issueless. The antithesis between the 
word “la walad” which precedes the disjunc- 
tive ‘or? and the words “has only a daugh- 
ter" which follow it can best be 
brought out by construing the word “la 
walad” in the sense of issueless. 


The general rule relied on by the learn- 
ed Oounsel for the respondent that if a 
word occurs at several places inthe same 
document it should be taken to have been 
used everywhere inthe same sense, is 
subject to the qualification that the con- 
text does not show a contrary intention. We 
must, therefore, see whether the word “la 
walad? in the context in which it 
has been used at the other two 
places can be reasonably construed to 
bear the same meaning. In my opinion 
in the second passage the word “la walad" 
cannot mean issueless because ifit is given 
that meaning, the widow with a daughter 
would not be entitled to maintenance. It 
is difficult for me to believe that the 
framers of the wajib-ul-arz could have had 
any such intention or should have failed 
to make provision in respect of the 
maintenance of a widow with a daughter, 
The same reasoning is applicable in the 
case of the last “la walad". If it is constru- 
ed as meaning issueless it would mean 
that the wajib-ul arz makes no provision 
for a widow with a daughter remaining 
in possession of her husband’sehare. It 
is true that in such a case she can 
succeed under the ordinary law but 
equally so an issueless widow can also 
do so under the Hindu Law. Ifin spite 
of the provisions of the Hindu Law on 
the subject, the framers of the wajib-ul.arz 
thought fit to provide for the widow 
remaining in possession of her husband's 
share, it seems more reasonable to hold 
that the provision is intended to apply 
to widows who are issueless as well as to 
widows who have a daughter,. Iam, there: 
fore, ofopinion ‘that this last “la walad" 


DWAEKA V, RAGHUBANEA. 


875 


in its context means sonless and not 
jasueless. 

Then there remains the provision 
“after her death the nearest heirto her husband 
shall enter into possession of the property” (warisan 
shauhari se jo garibi hoga). 

In Lachhman Dei v. Behari Lal (1), to 
which I am a party, it was held that the 
words “khandan garibi shauhar" are general- 
ly intended to refer to the nearest male 
collaterals. I need not refer to thecase- 
law which I had discussed in that case 
or repeat the reasons given there. In my 
opinion the words “warisan shauhari se 
jo garibi hoga“ are in substance not differ- 
ent from the words which formed the 
subject of construction in Lachhman Dei 
v. Behari Lal (|). To my mind these words 
also bear the same meaning and era in- 
tended to refer to the nearest male col- 
laterals. Though the daughter comes in 
as an heir after the widow yet the use 
of the words “jo garibi hoga” are: more 
appropriate to the case of collaterals than 
to the case of daughters as no question 
of nearness really arises in their case, I 
am, therefore, of opinion that the scheme of 
succession provided for in this clause is 
one of the succession ofthe nearest male 
collaterals of the propositus in which the- 
daughters or their sons have -no place. 
The learned Oounsel for the defendants: 
respondents placed strong reliance on the 
unreported decision of this Oourt in Sa- 
cond Oivil Appeal No. 197 of 1928. It was 
held in this case that the use of the 
words “garibi shauhar” does not necessari- 
ly exclude daughters, With all respect 
to the learned Judges who decided the 
case I regret I find myself unable to 
agree with this construction, tt 


Lastly I wish to point, out that in the 
wajib-ul are which was the subject of 
construction by theic Lordships of the 
Privy Council in Balgobind v. Badri Prasad 
(3), is was ro doubt provided that the 
daughter does not get any share by 
inheritance when coexieting with sons 
but it did not contain any express pro- 
vision for exclusion of daughters when a 
co-sharer died withoutleaving a son. Their 
Lordships held that the daughter was not 
under any circumstances entitled to share 
in the property by right of inheritance 
whether he had leftsons or not. This con- 
clusion can be based only on the other 
provision of the waji-ul-arz namely that 
after thedeath of the widow “the nearest 
relation of the husband succeeds to the 
share,” 
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I would, therefore, hold that on a correct 
construction of the wajib-ul-arz before us, 
daughters and their sons must be held 
to bs excluded from succession by 
necessary implication. Hence I would 
allow the appeal, set aside the decisions 
of the lower Courts and decree the plaint- 
iff's claim with costs. 

Bisheshwar Nath & Smith, JJ.— 
(November 1, 1932)— As there is difference 
of opinion between us on the inter- 
pretation of the wayjib-ul.arz, whether or 
not it excludes daughters and their sons 
from succession by necessary implica- 
tion, itis ordered that the appeal be 
fixed for hearing on this point of law 
before a third Judge under e, 48, cl.. (2), 
Oivil Procedure Code. 

Raza, J.—(December 7, 1932)—This se- 
cond appeal has been referred to me un- 
der the proviso to subs. 2 of s. 98 of tha 
Oode of Civil Proesdure as there was differ. 
ence of opinion between the Hon’ble 
Mr. Justice Bisheshwar Nath Srivastava 
and the Hon'ble Mr. Justice Smith, 
on ‘the interpretation of a wajib-ul-arz, 
whether ornot it excludes daughters and 
their sons from succession by necessary 
implication. 

The facts relevant to the appeal may be 
shortly stated :— 

One Bisheshar Brahman died leaving 
him eurviving his widow, Musammat 
Raghubansa and his daughter, Musammat 
Shambhu Dei. Musammat Shambhu Dei 
has a minor son Ram Autar. Bisheshar 
owned a 1 anna 1 pie share, in under- 
proprietary right, in .village Daryapur 
Hardopatti, in the District of Gonda. 
Musammat Raghubansa got possession of 
the share on the death of Bisheshar. She 
executeda deed of gift in respect of the 
property in favour of herdaughter Musam- 
mat Shambhu Dei and her daughter's son 
Ram Autar,on the 16th December, 1929, 
Dwarka, a member of Bisheshar’s family 
brought a suit against Raghubansa, Musam- 
mat Shambhu Dei and Ram Autar for a 
declaration that the deed of gift was 
inoperative as against him. Ue based 
hissuit on the allegation that daughters 
were excluded from inheritance by custom. 
The learned Munsif dismissed the suit 
and the learned Additional Subordinate 
Judge, agreeing with the learned Munsif, 
dismissed the appeal. This second appeal 
was then preferred by “the plaintiff Dwarka. 

The learned Additional Subordinate 
Judge agreed with the learned Munsif's 
view on both the oral and „documentary 
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evidence produced in thie case. The oral 
evicence wes found to be insufficient to- 
establich the alleged custom. In this court 
the arguments were based upon the phrase- 
ology of the wajib ul-arz only. 

The fourth paragraph of the wajib-ul-arz 
of Daryapur, as translated by the official 
translator is as follows:— : 

“Paragraph 4.—Relating to transfer and inheritance 
—Every co-sharer recorded inthe khewat has a right 
to transfer his share by mortgage and sale but so 
long as the co-sharers in the mahal are ready to offer 
reasonable price, no stranger can purchase. The mode 
of the division of the property obtaining in the 
family is in this way that after the death of a co- 
sharer the property devolves upon his sons in equal 
shares. If a deceased co-sharer has two wedded 
wives out of whom one has only one son and the other 
two or three, even then all the sons get equal shares 
in the property. Stribhag system is not follow- 
ed, nor is there any custom about getting any 
jethansi right. If out ofthe wives one is la walad 
or has only a daughter and the other has a son then 
in that case the male issue ‘(aulad narina)’ having 
entered into possession of the property provides the 
mother deprived of issue (madar mahruma aulad) 
with maintenance (food and clothing) and meets 
the expenses of the marriage of the girl who has not 
been married. Iftwo brothers holding a joint pro- 
perty have jomt mess any one of them dies, leaving 
a la walad widow then the widow is entitled to get 
maintenance only and, even in the absence of the 
above noted particular case a la walad widow general- 
ly shall remain in posssssion of the share without 
any power of transfer. After her death the nearest 
heir to her husband (‘warisan shauhari se jo garibi 
hoga’) shall enter into possession of the property, A 
concubine or her children (‘aulad’) shall not get any 

e except maintenance allowance.” 

The word ‘la-walad’ has thus been used 
at three different places in the wajib-ul-arz 
The clauses in which the word ‘la walad’ 
has been used may be numbered ascls. 1, 
2 and 3. My learned brothers, Srivastava 
and Smith,JJ., agree that the word ‘la walad’ 
in the first clause should be construed as 
meaning issueless, _ They differ as to the 
meaning which should be given to the 
word in question in the second and third 
clauses. Mr, Justice Smith is of opinion 
that in the second clause thé context does 
not enable it to be definitely said whether 
the word ‘la walad' is to be translated 
issueless or sonless. He thinks that the 
expression ‘mahrumae aulad’ used in the 
first clause is ambiguous and appears to 
mean sonless. He is of opinion however 
agreeing with the lower Courts, that the 
word ‘la walad’ in the third clause, which 
is described as the operative portion of the 
wajib ul-arz,should be construed as mean- 
ing issueless and not sonless. He holds 
therefore that daughters are not excluded 
from inheritance by custom under the 
wajib-ul-arz in question. Mr. Justice 
Srivastava isof opinion that the word ‘la 
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walad’ in the second and third clauses 
should be construed as meaning sonless 
and not issueless. He holds that on a 
correct construction of wajib-ul-arz 
daughters and their sons must be held to 
be excluded from succession by necessary 
impliction. : 

The question of exclusion of daughters 
and their.sone ig thusto be decided on the 
interpretation of the wajib-ul-arz in 
question, 

_ The following principles should be borne 
i mind in deciding questions of cus- 
om:— 

1. A custom is a rule which in a parti- 
cular family or district has from long 
usage obtained the force of law. It must 
ba ancient, certain and reasonable and 
being in derogation of the general rules 
of law must be construed strictly — See Har 
Prasad v. Sheo Dayal (4). 

9. A custom to be valid must bə ancient, 
continuous, reasonable and definite and 
all this must bs established by clear and 
unambiguous evidence. 839 Ram Lakshmi 
Ammal v. Shi:anantha Perumal (5) and 
Parbati Kuar v. Chandrapal Kuar (6). 

3. Where a custom. is proved to exist, 
it supersedes the general lav which, how- 
ever, still regulates all outside the custom. 
See Neelkisto Deb Burmono v. Beer Chunder 
Thakoor (7), Ram Nundun Singh vy Janki 
Koer (8)and Mata Din v. Ahmad Ali (3). 

4, Although a custom of exclusion of 
daughters or their. issue from in- 
heritance. may not be exoressly recorded 
in a wajib-ul-arz, it is permissible to deduce 
the exis:ence of sucha custom by reference 
tothe various other provisions of the 
wajib-ul-arz read as a whole but at the 
same time it is a sound principle to hold 
that where a custom of exclusion of the 
daughter or the daughter's son isset up, 
not expressly but by way of implication, 
there must be very clear grounds to jastity 
the inferencs that a custom which is 89 
repugnant to the ordinary Hindu Law 
does in fact exist.—See Suraj Baliv. Tilak 
Chand (10). 

It would be wholly against all principles 
to uphold a custom by _ means of possible 

(4) 31. A. 259; 3 Sar. 611; 3 Suther 309; 26 W. R. 
P. 0. 65 (P. O.). 

(5) 14 M. I. A. 570; 12 B. L. R. P. O. 396; 17 W. R. 
P. O. 552; 2 Suther 607 (P. 0.). 


O. W.N. 57; 178 P. R. 
1902; 4 Bom. L R. 664; 8 Sar, P. O. J.351 (P. 0). 

(9) 11 0.0.1. 

(10) 36 Ind. Oas. 66; 3 Q. L. J. 327 at p. 336, 
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inference or even by probable implications, 
See Balbhadar Prasad Tiwari v. Har 
Narain Das (11). 

5. Itis always dangerous to construe 
the word of one document by the construc- 
tion of more or less similar words in 
a different document, which was 
adopted by a court in another case.— See 
Sasiman Chowdhurain v. Shib Narayan 
Chowdhury (12). On a question of the 
construction and effect of a document each 
case must be determined onits own circum- 
stances and each document must be con- 
strued according to the words which are 
contained in it—See Gobind v. Hemendra 
(13). The language of one instrument 
doesnot afford much assistance in the 
construction of another.—See Subbarayer v. 
Subbammal (14).' 

Now I proceed to decide the question 
under consideration. 


In the wajib ul-are which has been 
produced in this case there is no explicit 
statement that daughters are excluded 


from inheritance. We must see very 
carefully whether in the case before us 
there is any such necessary implication 
as has been set up by the appellant, The 
operative portion of the wajib- ul-arz on 
which the appellant relies in the third 
clause mentioned above. That clause 
is in the following terms:— i 

“Am halat men bewa la walad ta hayat apne bila 
ekhtiar intkal qabiz hissa rahe gi,bad wafat uske 
warisan shauhari se jo karibi hoga woh kabiz hoga.” 

This passage {has been translated as 
follows: — 

“A ‘la walad widow generally shall remain 
in possession of the share without any power 
of transfer. After her death the nearest heir 
to her husband shall enter into possession of the 
property." 

The main contention is as to the mesar- 
ings of the word “la walad” and_ the 
expression “warisan shauhari se jo karibi 
hoga.” It “la walad” mesos issueless then 
Musammat Raghubansa is not issueless as 
she has & daughter Musammat Shambhu 
Dei. If “la walad” means sonless then the 
provision in question helps the appellant 
to the fall extent. The expression “warisan 
shauhri se jo karibi hoga“ does not in my 
opinion help the respondents in this case. 

(11) 73ind. Oas. 727; 90.1, J. 518 at p. 528; A. L 
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(12) 66 Ind. Oas. 193; 49 I. A.25; 15 L. W. 434; 26 
O. W.N. 425; 42 M. L. J. 492; 30 M. L. T. 242; 20 A. 
L. J. 362; 35 O. L. J. 427; 24 Bom. L. R. 576; (1922) 
M. W. N. 368; A. LR, 1922 P. O. 63; 1 Pat. 305; 3 P. 
L. T. 133 (P. 0.). 

y (18) 17 O. 686; 5 Sar. 497 (P. C.). 

(14) 27 I_A. 162; 24 M. 214; 4 O. W. N. 805; 2 Bom, 

L. R. 982; 8 Sar. 782 (P. O.). 
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We find these words frequently in wajib-ul- 
araez prepared in Oudh and generally 
they are intended to refer to the nearest 
male collateral. I agree with my learned 
brother Srivastava, J., that they are in sub- 
stancenot different from the words which 
formed the subject of construction in 
Lachman Dei v. Behari Lal (1). The same 
words have been interpreted by their Lord- 
ships of the Judicial Committee in Bal- 
gobind v. Badri Prasad (3), and they should 
betaken to mean ‘the nearest mele col- 
laterals of the husband.’ lam not prepared 
to place any other interpretation on the 
words in question in the present case, 
However I agree with my learned brother 
Smith, J., thatthe word “la walad” in the 
third clause mentioned aboye should be 
construed as meaning issueless and not only 
sonless, Having examined the wajib-ul-arz 
in question very carefully, I am of opinion 
that the lower Courts were perfectly right 
in placing this interpretation on the word 
“la walaa” used therein. 

In my opinion the word “la walad” should 
be construed as meaning issuelees in all 
the three clausesin this wajab-ul arz. The 
word in question certainly means issueless 
in the first clause It means the same thing 
as “mahrumaeaulad” in the first clause, I 
886 no reason why the word “la walad” 
should be givena different meaning in the 
second and third clauses. The general 
ruleiethat ifs word occurs at several 
places inthesame document it should be 
taken to have been used everywhere in the 
same sense. This rule isof course subject 
to the qualification that the context does 


not show a contrary intention, in 
my opinion the context does not 
show contrary intention in the wajib- 


prepared to 
construe that word as meaning sonless in 
the second clause simply because that mean- 
not providing 
for the maintenance of a widow who has a 
maintenance 
is a different question. If the wajtb-ul- are 
is silent on that point the Hindu Law will 
if the word 
“la walad” in the third clause is construed 
issueless it would mean that 
the wajib-ul-arz. makes no provision for a 
widow with 2 daughter remaining in posses- 
sion of her husband's share. This may be 
80, but Isee no season why the ordinary 
rules of inheritance should not come into 
playin such a case. In my opinion it is 
difficuit to hold that a wajib-ul-arz provides 
for every contingency and should always be 
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taken to be a complete code of the ruies 
of inheritance or succession. It is not 
impossible or improbable that the framers 
of the wajib ul-arz in question had not in 
mind the cage of single widow who had not 
a son but only a daughter. . The framers of 
the wajib-ul arz in question were cer- 
tainly aware of the difference in the mean- 
ings and the significance of the words 
“issuelecs widows,” “conlecs widows” and 
“widows having daughters only.” They 
must have been aware aleo of the fact that 
daughters are not excluded from inherit- 
ance underthe Hindu Law, If the custom 
of exclusion of daughters was well known 
and well understood in that family, it is 
difficult to understand why they made no 
meniion of it explicitly in the wajib-ul arz 
and why they left it to ba determined by 
possible implications and inference from 
the context of the wajib ul- arz,subsequently: 
When the wajib ul arz contains no clear 
and unambiguous statement of the custom 
in question ithas no evidential value and 
the case must be governed by the Hindu 
Law. The appellant's learned Oounsel has 
referred to the following authorities in 
support of his argument that a custom not 
explicitly but. impliedly stated in the 
wajib ul-arz might be found to be valid: — 
Brij Nath Singh v, Rajju Singh (2); 
Sheomangal Singh v. Jagpal Singh (15); 
Balgobind v. Badri Prasad (3); Lachhman 
Deiv. Behari Lal (1). I thing it is not 
necessary torefer to these cases in detail 
for the reason that the Principle of neces- 
sary implication was not disputed by the 
learned Oounsel for the respondents. He 
contends that daughters are not excluded 
from inheritance by necessary implication 
on a Correct construction of the wajib-ul arz 
before us. I agree with him on this point, 

In Baijnath Singh's case (2), a number of 
wajib-ul-araez were considered, tkras of 
which expressly excluded daughters from 
inheritance. It was held in that case that 
among Dikhit Thakurs daughters and their 
issues were excluded from inheritance. 

In Sheomangal Singh's case (15), it was 
held that the custom of exclusion of daugh- 
ters among the Thakurs of Oudh neces- 
sarily implies the exclusion of daugh- 


` ters’ sons as well and that the custom of 


exclusion of daughter's sons from inherit- 
ence was proved amongst Bais Chaudhri 
Thakurs of village Alampur in Pargena 
Rokha, District Ras Bareli. 
In Balgobind's case (3), it was held by 
their Lordships of the Privy Oouncil that a 
(15) 2 Ind. Oas, 253; 12 0. 0. 6 
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custom isnot established by any ambiguous 
statement of it in a wajib-ul-arz. The 
custom regarding inheritance as recorded 
inthe wajib-ul-arz in that casa was as 
follows: 

«Bach ofthe two co-sharers has the right to trans- 
fer his share: but so’ long as one of them is willing to 
purchase, the other shall not sell'to a stranger. The 
rule of inheritance and division (thereof) in this 
village is that on the death of a co-sharer his sons 
become ownersof his share in equal shares and the 
daughter does not get any share by inheritance. Ifa 
co-sharer has several wives, of whom one has oneson 
and the other several, then on the death of the co- 
sharer his share will be divided equally among his 
sons. There is no customof stribhag (division accord- 
ing to number of wives). When one wife has sons 
and another has daughters only, then such other will 
not getashare. The issue of the (former) wife will 
possess the shares and maintain (in food and clothing) 
the daughters and bear the expenses of their mar- 
riage, If there is nomale issue born of the wives, 
they will remain in possession in equal shares. The 
widows haveno power to adopt; on (their) death, the 
nearest relation of the husband succeeds tothe share. 
‘An unmarried wife and her children are given main- 
tenance, they do not get (inherit) a share.” 

it was held by their Lordships of the 
Judicial Committee that the only con- 
struction to which the wajib-ul-arz is open 
is that on the death of an owner of the 
village no daughter of bis is under any 
circumstances entitled to share in the prop- 
erty by right of inheritance whether he 
had left sons or not, and if a daughter 
had no right to inherit her issue could not 
inherit. It washeld farther that when it 
is not shown by reliable evidence that 
the Settlement Officer neglected to per- 
form his duty or was misled in recording 
a custom and itdoes not appear that the 
statement of the custom isambiguous the 
record in a wajib-ul-arz of a custom is 
most valuable evidence of the custom, 
much more reliable evidence than subse- 
quent oral evidence given after a dispute 
as tothe custom has arisen. 

In Lachman Dei's case (1), it was held 
with reference to the provisions of the 
wajib-ul-araez produced in that case that 
daughters were excluded from inheritance 
by custom, . 


My attention has been drawn to an un- 
reported decision of this Oourt dated the 
7th November, 1928, ia Second Oivil Ao- 
peal No. 197 of 1928 (Shiam Kali v. Sat 


Narain). The following observatiors 
were mada in the juagment io that 
case :— 


“The clause of the wajib-ul-arz on which the deci- 


sion of the Courts below has turned deals with the 


cage where the owner of the proparty has died leaving 
awidow and that widow having no son has failed to 
make an adoption. The clause runs :— 

__ “Ifthe widow does not make an adoption then the 


DWARKA Y. RAGHUBANBA, 


879 


near collaterals of the husband on her death would be 
owners of the share.” 

“We are asked to hold that this sentence is equiva- 
lent to saying that under no circumstances can a 
daughter succeed. It was argued before us that the 
words ‘karibi shawhar’ have been mistranslated . as 
near collaterals of the husband and should be held 
to include other heirs suchas the daughter and the 
daughter's son but the same words have been inter- 
preted by their Lordshipsof the J udicial Committee 
in Balgobind v. Badri Prasad (3), as meaning ‘hear 
relations of thehusband.' We are not able to place 
any other interpretation on the words in the present 
case but we are unable to deduce from that ruling the 
conclusion that in the present wajib-ul-arz there is an 
unambiguous statement of custom that no daughter 
is under any circumstances entitled to a share inthe 
property by right of inheritance whether there are 
song or not. The wajib-ul-arz which was before their 
Lordships contained the following sentence :— 

«(The rule of inheritance and division in this village 
is that on the death of a co-sharer his sons become 
owners of the share in equal shares and the daughter 
does not get any share by inheritance.’ 

“In view of the fact that under the Hindu Law 
daughters get no sharein the presence of sons we are 
not prepared to find that thie clause merely reiterates 
the ordinary law on thesubject. On the contrary it 
appears to mean that daughters would get no share 
by inheritance even when there were no sons. As 
we have already stated in the present case there is no 
clause of a general nature referring to possible rights 
of daughters and we are not prepared to hold that 
this single clausein the wajib-ul-arz, unsupported as 
we must find itto be by any evidence, must be held 
toimply that no daughter can juherit under any 
circumstances. The practice of the exclusion of 
daughters from inheritance is not uncommon in 
Oudh either among Thakurs or among Brahmans 
but itis nota custom so general that we are able to 
infer that itis probable in any particular case. A 
wajib-ul-are does not provide for every possible 
contingency and it is probable enough that in dealing 
with a case of a widow who had made no adop- 
tion the framers of the wajib-ul-arz had not in mind 
the case where the widow has left daughter surviving 
her. We consider that the courts below have gene 
too far in reading this meaning into the words” | 

[should like to note that this decision is 
not quite consistent with the decision in 
Lachman Dei's case (1) on some points, but 
that does not affect the decision of the pra- 
gent case which is to be decided ona cor- 


rect construction of the wajib-ul-arz before 
us. 

It was held in the case of Suraj Bali v. 
Tilok Chand (10), that although a custom of 
exclusion of daughters and their issus from 
inheritance may not be expressly recorded 
in a wajib-ul-arz it is permissible to deduce 
the exietence of such a custom by referencs 
to the various provisions of the wajib ul- 
arz read as a whole. But where such a 
custom is set up not expressly but by way of 
implication, there must bevary clear grounis 
to justify the inference that a custon 80 
repugnant to the ordinary Hindu Law does 
in fact exist. In that cass the wajib-ul-arz 
dealt with the matters of inheritance as 
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` follows:— 


“Women who are without issue (aulad) are per- 
mitted to hold the shares of their husbands without 
any power of transfer. After the decease of childless 
widows the property devolves upon the uncles and 
nephews of their deceased husbands and thereafter 
upon the more remote collateral male relations. Ifa 
co-sharer or his widow, owing to there being no son, 
transfers his share during his or her lifetime to his 
daughter or her issue and puts them in possession 
of the same, then they can get it.” (“agar koi hissa- 
dar ya aurat hissadar ba wajeh na hone aulad ke 
dukhtar ya aulad dukhtari ko hin hayat apne men 
hissa apna dekar qabza karadewe to pa sakta hai”), 

It was held that the word ‘aulad’ wherever 
used alone in the above passage meaat male 
issue only; but no inference as to a custom 
of exclusion of daughters and their issue 
from inheritance could be drawn from the 
above entries. 

I agree with my learned brother Smith, J., 
that the word ‘la walad’ in tho operative 
portion of the wajib-ul-arz shonld be con- 
strued as meaning issuless and that the 
wajib-ul-arz in.question does not provide 
for exclusion of daughters and their song 
from inheritance by custom. At all eventa 
lam not prepared to hold that in the pre- 
‘sent wajib-ul-arz there is an unambiguous 
statement of custom that daugttera and 
their sons are excluded from inheritanea, 
The deed ‘of gift executed by the widow 
in favour of the nearest reversionary heir 
must be upheld on the priuciple of surren- 
der or renunciation.— Beg Ranga Sami Goun- 
dan v. Nacheapp. Goundan (16). 

1 would, therefore, dismiss the appeal 
with costs. 


Bisheshwar Nath and Smith, JJ. 


— (December 12, 1982,;—The cniy question 
which required determination in this ap- 
peal was ss regards the correct interpretation 
of tba provisions of para. 4 of the wajib ul- 
arz, Ex 6. As there was differenca of opi- 
nion between us on the interpretation of this 
clause of the wajib-u? arz, the question was 
referred to a third J udge. Mr. Justice 
Reza has agreed with the opinion of the 
junior member of this Bench, that the word 
‘la anlad' in the operative portion of the 
wajib ul-arz should be construed as mean- 
ing issueless, and that the uajib-ul-arz in 
question does not provide for exclusion of 
daughters and their sons from inheritance 
by custom. The result therefore is that we 
must uphold the finding of the lower Ap- 
pellate Oou:rt. 
As this was the only question which was 
(16) 50 Ind Oas. 498; 46 I. A. 72; 36 M. L. : 
17 A. L. J. 536; 29 Or. L: J. 539; 21 Bom. L. R. 640; 
23 O. W. N. 777; (1919) M. W. N. 262: 4954. 523: 
; 10 L. W. 10551 UP. LR. 0.) 
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argued in appeal, it follows that the appeal 
must fail. It ig accordingly dismissed - 
With costs, . 


N./A. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscellaneous Petition No 39 of 1931. 
October 1, 1932. 

SoBAEDAR AND Poxtock, A, J. Cs, 
FATESINGS anp OTHE&sS— DRRENDANTE— 
APPLIGANTS 
Versus 
UMRAO MANSUKH anp CTBE:B—~ 
PLaintirrs— Non-Appiioants. 

Civil Procedure Code (Act V of 1908), s. 152— 
Amendment of decree—Mortgage suit—Decree to be 
amended is final decree—Discretion of court in 
allowing amendment. 

In the case of a mortgage suit the decree that can 
be amended under s. 152, Oivil Procedure Code, is 
the one that has to be executed, i. e., the final decree, 
and not the preliminary decree for foreclosure. 
Gajadhar Singh v. Kishen Jiwanlal (1), Jowad 
Hussain v. Gendan Singh (2), Madhu Sudan Kundu 


aa Ahammad (3), referred to, [p. 882, 
col. l. 
Under s. 152, Oivil Procedure Oode, there is no 
right in any party to have an arithmetical or 
clerical mistake corrected The matter is to be 
decided according to the discretion of the court which 
has to be exercised in view of the peculiar facts of 
each case. [p. 182, col. 2.) : 
The rule that if a preliminary decree is" reversed 
or modified in appeal the final decree based on the 
former is automatically vacated holds good only in 
decree is passed either before 
the appeal is filed against the preliminary decree or 
during its pendency but has no application to cases 
when the final decree is made after the decision of 
the appeal against the preliminary decree, In the 
latter case the final decree stands and is irrevocable 
unless itis itself appealed against and is confirmed 
or modified in appeal, [p 882, col, 1) 


Application for amendment of decree in 
Bench First Appeal No, 3 of 1924, decided 
on the 13th November, 1925, by the Addi- 
tional District Judge, Saugor. a. 

Mr. D. N. Chowdhry, R. B., for the Ap- 
Plicante, 

Messrs. M. B. Kinkhede, R. B , and A, R. 
Kulkarni, for the Non-Applicants. 


Order.—Tbis application, under e, 152 
of the Oivil Procedure Oode is filed by the 
original defendants for amendment of the 
preliminary decree for foreclosure, based 
upon a mortgage-deed dated the 13th June, 
1923, paesed by the Additional District 
Judge, Saugor, in Civil Suit No. 96 of 
1922, and later on confirmed by a Bench 
of this Court in First Appeal No. 3 of 
1924. According to the applicants they had 
expressly excluded from the operation of 
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the mortgage the proprietary rights in 
the sir land appurtenant to the mortgaged 
village but by inadvertance the prelimin- 
ary decree which was drawn up by the 
trial Court misdescribed the mortgaged 
property by stating that the cultivating 
rights in tha sir land alone were excluded 
from the. operation of the decree, It is, 
therefore, prayed that the decres be amend- 
ed by inserting therein ‘except sir land 
and its rent’ in place of ‘except cultivat- 
. ing rights in sir’as erroneously mentioned 
therein", 

The preliminary decree was passed by 
-the trial Court on 22nd September, 1923, 
and it was confirmed by this Court in 
appeal on 13th November, 1925. This 
decree was made final on 18th November, 
1925, and possession of the foreclosed 
property was obtained by the non applicants 
(original plaintifs) on 21st January, 1927. 
It is alleged that the applicants came to 
know of the afcresaid error in the decree 
about 3rd March, 1128, when they applied 
to the lower Oourt for amendment of the 
final decree for foreclosure but that their 
application was rejected on 14th Ssptember, 
. 1928,a8 the court was of opinion that its 
decree had merged in the decree passed 
by the Appeliate Court and it had no 
jurisdiction toamend it. The present ap- 
plication, therefore, was filed by the ap- 
plicants on 27th March, 1431, aad the 
intervening delay has not at ali been ex- 
plained in the interval that elapsed 


between the psesing of the order by the’ 


lower Court refusing the amendment and 
the filing of the present application two 
suits were filed by the non applicants 
against the applicants and decree obtained 
for arrears of rent in respect of the 
- original sir. fields which had, since the pass- 
ing of the final decree for foreclosure, been 
recorded as exproprietary occupancy holding 
of the applicants. No objection was taken 
by the applicants in these two suits that they 
were still the proprietors of the sir fields 
and were not liable to pay rent thereof, and 
that the final decree for foreclosure was at 
variance with the spirit of the judgment 
in that it had misdescribed the mortgaged 
property. 

The application is strenuously cpposed on 
behalf of the non-applicants on various 
grounds. Inthe first place they contend 
that since the rights of the parties are 
governed by the final decree for foreclosure 
which was passed by the lower Court on 
18th November, 19:6, and against which 
there wae no appeal preferred to this 
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court, the preseut application for amend- 
ment of the preliminary decree for foreclo- 
sure which has now been replaced by the 
final decrees is not atall maintainable. It 
is next contended that the order of the 
lower Oourt refusing to amend the final 
decree, though wrong, had become final as 
no attempt was made by the applicants to 
have it revised by this Court. Thirdly, it 
was argued that even if this court had 
jurisdiction to amend the preliminary 
decree, assuming that it requires amend- 
ment, it should not exercise its power 
under s. 152, Civil Procedure Oode, on 
account of the long unexplained delay 
during which there were two litigations in 
which the question ifin spite of the final 
foreclosure decree ths applicants were 
still the proprietors of the sir lands, was 
not agitated by them and the rights of the 
parties were determined on the basis that 
the applicants were the ex proprietary 
occupancy tenants only. It was lastly 
contendei that on a proper interpretation 
of the mortgage-deed it would be clear that 
only the cultivating rights in sir were 
excluded from the oparation of the mort- 
gage, that the proprietary rights therein 
were not so excluded and that, therefore, 
that decree correctly describes sho mort- 
gaged property and requires no amend- 
ment, 

In our opinion there is considerable 
force in the ssveral objections raised for 
the non-spplicants against the maintain- 
ability of the present application, even as- 
suming that tha preliminary “decree for 
misdescribes ths mortgaged 
properiy as alleged by the applicants. -It 
cannot be disputed that the only decree 
which can be amended is the decree that 
has tə be executed. It is also undisputed 
that in the psesent case possession of the 
mortgaged property was delivered to the 
non-applicant in execution of the final 
decree for foreclosure which was’ passed 
by the lower court on 18th November, 1926, 
and which also misdescribed the mortgag- 
ed property in the same way. as did the 
original preliminary decree which was 
confirmed by thia court. It is undoubted- 
ly true that on the principle enunciated 
in Gajadhar Singh v. Kishen Jiwan Lal 
(1) and approved by the Privy Councilin 
Jowad Hussain v. Gendan Singh (2), it was 


(1) 42 Ind. Oas. 93; 39 A. 641; 15 A. Li J. 734. 

(2) 98 Ind. Oas 499; 6 Pat. 24: 24 A.L, J. 765; A. I 
R 1926 P. O. 93; (1926) M, W. N. 591; 44 O. L. J. 63; 
3 0. W. N 690;24L. W. 394;7 P. L.T. 575; 81 0, 
W. N. 58; 51M. L. J. 781; 28 Bom. L. R 1395; 53 T. 
A, 197 (P. G,). j 
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the preliminary decree of this court which 
was made final in the present case, but 
the point is immaterial for the decision of 
the present controversy. Sinca the amend- 
ment legally permissible in the present 
case is of the final and not of the prelimin- 
ary decree for foreclosure it was rightly 
applied forin the lower Oourt which had 
passed that decres but was wrongly dis- 
allowed by the learned Additional District 
Jadgeon a mistaken view oflaw. That 
order has now urqueationably become final 
and binding on the parties. 

Reliance was placed by Rai Bahadur 
Chowdbry for the applicants on Madhu 
Sudan Kundu v. Chhalimaddin Ahammail 
(3) and Manjurbat v, Surajmal (4) which 
lays down that if a pr-liminary decree is re. 
vereed or modified in appeal the final decrea 
based on the former is automatically vacated. 
On this analogy it was contendel that the 


amendment of the preliminary decree inthe - 


present case, if allowed, will automatically 
amend the final decres though the sams 
was not passed by this court because that 
decree was only based on the terms and 
conditions of the preliminary decree. There 
is however an apparent fallacy in this con- 
dition. The principle enunciated in the 
rulings cited holds good only in cases where 
the final ‘decree is passed either before the 
appeal is filed against the preliminary decree 
or during its pendency but has no application 
to cases when the final decree is made 
after the decision of the appeal against the 


preliminary decree. In the latter case the . 


final ‘decree stands and is irrevocable 
unless it is itself appealed against and 
is confirmed or modified in appeal, It 
is then obvious that the amendment of 
the preliminary decree inthe present case 
cannot have the effect of automatically 
amending the final decree for foreclosure. 
On this view alone the present application 
is clearly untenable. 

. Singat Raghubar Prasad v. Chhogmal (5) 
cited for the applicants has no bearing at 
all on the point under discussion. It 
simply lays down that if in a mortgage 
suit a final decreeis made upon refusal to 
extend time for payment of the decretal 
amount the defendant has an option to 
appeal either against the order refusing 
the extension or against the final decree, 
but if he follows the latter course he has to 


3) 106 Ind. Oas. 128; A. I. R. 1928 Oal. 167. 
D 111 Ind. Cas. 294; 25 N. L. R. 175; A. I. R. 1928 


Nag. 333. 
(5) 130 Ind. Cas. 98; A. I. R.1931 Nag. 1; Ind, Rul, 
(1931) Nag. 34. 
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pay the full court-fes on the memorandum 
of appeal. 

The third objection raised by the non- 
applicants is equally well-founded. Although 
according to the view taken in Chandra 
Kumar Mukhopadhya v.. Sudhansu Badani 
Debi (6) the word “may” in s. 152 of the 
Oivil Procedure Oode doəs not maka it 
discretionary with thecourt to ordar amend- 
ment of a decree, wa are in respəctful 
agreement with the following observations, 
based on Kishori Mohan v. Chhanga Lal 
(7) contained ia note (m) of Mulla’s Civil 
Proeedurs Oode, 9th Edition, page 398 :— 

“ The correct view, it is submitted, is the one taken 
by the High Court of Allahabad, namely, that under 
the section there is no right in any party to havea 
clerical or arithmetical mistake corrected. The 
matter is left to the discretion of the court and the 
discretion has to be exercised in view of the peculiar 
facts of each case.” - 

As in the Allahabad case so hərə the 
desres sought to ba amanded was allowed 
to bə made final and suffered to be ex- 
ecuted without any protest on the part of 
the judgmoent-debtors. Moreover, in the 
present case even after the applicants 
became aware of the alleged defect in the 
decree they took no effective steps to sət 
matters right but allowed the non-applicants 
to obtain decrees against them on the 
footing that there was nothing wrong in the 
final foreclosure decree under which they 
lost their propristary rights in the sir 
fields and became occupancy tenants thereof, 
Io the peculiar circumstances of the present 
case then we are: of opinion that the bal- 
anceof justice is clearly against the pro- 
posed amendment of the decree and we 
should, therefore, refuse the amendment. 

In the view we have taken of the non- 
maintainability of the present application 
itis not necessary for us to go into the 
merits of the application and decide if the 
decree really awards to the non-applicants 
than what they wera entitled to under the 
terms of the mortgage. We accordingiy 
dismiss the application with costs. Pleader’s 
fee Rs. 50 

N./A. Application dismissed, 
(6) 80 Ind. Cas. 55; 28 O. WAN. 878 at p. 875; A. I 


R. 1924 Cal. 895. 
(7) 82 Ind. Cas. 1030; 47 A. 44 at p.49; LR. 5 A. 
753 Civ.; A, I. R. 1925 All, 187. 
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_ OUDE CHIEF COURT. 
First Civil Appeal No. 106 of 1931. 
November 4, 1832. 

Raza AND Smira, JJ. 
Musammat SOGHRA BEGAM— 
DEFENDANT—APPELLANT 
versus 
Shaikh NAJMUDDIN AND oTtners— 
PLAINTIFFs—Re:PonDENts. 

Muhammadan Law—Legitimacy—Presumption. 

Where the question of the legitimacy of a person 
governed bythe Muhammadan Law is in question, 
apart from the actual oral evidence and the attendant 
circumstances supporting findings as to legitimacy, 
the ordinary presumptions of Muhammadan Law are 
in favour of legitimacy. Mohabat Ali Khan v. 
Mahomed Ibrahim Khan (1), followed [p. 884, col, 
1 


lirat Appeal against the decree of the 
Additional Sub-Judge, Lucknow, dated the 
3lst August, 1931. 

Mesera. Ghulam Hasan and Abdul Rauf, 
for the Appellant. 

Messrs. Iftikhar Husain, Radha Krishna, 
Nazimuddin and Habib Ali Khan, for the 
Respondents. 

dudgment.—These appeals are connec- 
ted, and can be disposed of by one judg- 
ment. They arise out of a decision, dated 
Blet August 1931, by the learned Additional 
Subordinate Judge'of Lucknow. The suit was 
based upon a simple morigage-deed dated 
3ist May 1920, executed by a Mrs. Pearson 
in favour of one Salimullah. The considera- 
tion of the deed was Rs. 12,000, with in- 
terest at 9 percent. per annnm, compound- 
able half-yearly. The amount alleged to 
be due at the date of the suit was Rs, 30,021, 
of which Rs, 30,000 was claimed. The 
learned lower Oourt passed a preliminary 
decree for the sale of the property concera- 
ed in satisfaction of the amount claimed, 
and decided that defendants Nos. 5 tol? in 
thesuit were entitled to their legal shares 
in the decree. We have before us appeal 
No. 106 by one Musammat Soghra Begam, 
defendant No. 12 in the suit, and appeal 
No. 111, by three of the four plaintiffs, To 
explain the matter at issue in the appeal, 
itis necessary to set out the genealogical 
table of the plaintiffs’ family. I: is as 
follows: 


Salimullah. 


Sharfuddin, Najmuldin. Shamehuddin, Bashituddin. 

Salimullah died in 1927, and Sharfad- 
din died in 129. The other three sons of 
Salimullah are alive, and so is his widow, 
Musammat Habibunuissa. ‘Those four per- 


SOGHRA BEGAM v. NAJMUDDIN, 


883 


sons were the plaintiffs in the suit. Sharf- 
uddin’s firs} wife died issueless, and he 
afterwards took one Musammat Rahmati 
either ashis mistress or his wife, and is 
said to have had by her six children, Nazam- 
uddin, Shitabuddin, Q imruddin:Jamalud- 
din, Musammat Bano Khatun and Musammat 
Zohra Begam of whom Jamaluddin and 
Musammat Zobra Begam are still minors. 
Sharfuddin afterwards married one Musam- 
mat Soghra Begam. I: was the plaintiffs’ 
case that Musammat Rahmati was merély 
the mistress of Sharfuddip, and’ that:she 
and her children, the latter baing illagiti- 
mate, were no heirs of Sharfuddin, and not 
entitled to any share in the money due 
under the mortgage. It was further alleged 
by tke plaintiffs in the course of the open- 
ing Eroceedings that Musammat Soghra 
Begam had been divorcad by Sharfuidin, 
and was therefore no heir to bim, Musam- 
mat Soghra Begam’s Oounsel moreover 
raised a question whether the six children 
who have been named were Sharfuddin’s 
issue at all. The plaintiffs (she thres surviv- 


“ing sons and the widow of Salimullab), ar- 


rayed as defendants the following parties: 
(1) Mr. Hemisphere, (2) P, Sarup Narain 
Baknshi, (3) Sheikh Mohamad Sadiq, (4) 
Sheikh Mahomad Bagar, (5) Nizamuddin, 
(6) Shitabuddin, (7) Q smruddin, (8) Jamal- 
uddin, (9) Musamm2zt Baro Khatun, 
(10) Musammat Zəhra Begam, (il) 
Musammat Rubmati Bgam, (12) Musam. 
mat Soghra Bəgam, (13) Mrs. M. 
Hare. Mrs. Pearson, the original mortgagor, 
afterwards became Mre, Hemisphere; she is 
dead. Mre. Hare is her sister, Defendant 
No. 2 i3 a subsequent transferee ‘of 
the property, and defendants Nos. 3 
and 4 are heirs of another subsequent 
transferee, Defendants Nos. 5 to 10 are the 
alleged children of Sharfuddin by Musam- 
mat Rahmati Begam, who is herself defend- 
ant No. 11. Musammat Soghra Begam is 
defendant No, 12. The learned lower Court 
found Musammat Rahmati Bsegam to have 
been the wife of Sharfuddin, and her. 


“children to be the legitimate offspring of 


Sharfuddin. It was also found that Musam- 
mat Soghra Begam was never divorced. The 
result was that the learned lower Oourt 
found the defendants Nos. 5 to 12 inclusive 
to be entitled to shares in the amount due 
under the mortgage. It is no longer con- 
tended that Musammat Soghra Begam was 
ever divorced by Sharfuddin, nor is it any 
longer suggested that defendants Nos. 5 to 
10 were not, in fact, the children of Musam- 
mat Rahmati Begam by Shrafuddin. THe 
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only points argued before us have been 
whether Musammat Rahmati Begam was 
divorcad and afterwards became the 
married wife of Sharfuddiv, and were her 
children by him therfore legitimate, or not? 
The three surviving sons of Salimullah, 
(appellants in appeal No. 111), and Musam- 
mat Soghra Begam, (appellant in appeal 
No, 106), make common cause in answering 

the above questions in the negative, and 
in denying that those parties are heirs to 
Sharfuddin. 
It must be mentioned, in the first place, 
that Musammat Rahmati Begam was ori- 
- ginally the wifeof-one Ramzan, or Ramzan 
. Khan, who, according to her. case, divorced 
her. The question whether hə did, in fact, 
divorce her is of course intimately connect- 
ed with the question whether she was the 
legal wife of Sharfuddin. Wenow proceed 
to consider the evidence bearing upon the 
points we have to determine. (Their 
Lordships here dealt with tke evidence and 
proceeded ), The result is that we see no 
reason to differ from the learned Additional 
Subordinate Judge’s findings as to Musam- 
mat Rahmati Begam's divorce by Ramzan 
and her subsequent marriage to Sharfuddin 
andas to the legitimacy of her childerer, 
defendants Nos, 5 to 10. Apart from the 
actual oral evidence and the attendant 
circumstances supporting thoee findings, 
the ordinary principles of Muhammadan 
Law srein favour of presumption of legi- 
timacy. We may refer on that point toa 
ruling of their Lordehips of the Privy 

Council, Mohabat Ali Khan v. Mahomed 

Ibrahim Khan (1). 

In view of what we hold as to Musammat 
Rahmati Begam’s divorce from Ramzan, 
it is not necessary for us to consider certain 
arguments that were addressed to us on the 
subject of what the position would have 

been if Musammat Rahmati Begam had 
married Sharfuddin without having been 
divorced by Ramzan. The argument 
advanced on her behalf was that such 
“a marriage would have been not entirely 
void, but only. invalid, and capable of sub- 
sequent validation by the death of Ramzan. 
That argument, as we have eaid, does not 
require to be considered by us. Lastly our 
attention was drawn to certain defects 
in the decres a8 prepared in the 
lower Court. The costs of defendants 
Nos.5 to lL and 12, amcuntinsy to Rs 403---0 

a 117 Ind. Oas. 17; A. I. R. 1929 P. O. 135; 56 I. 
A. 201; 10 Lah. 725; 33 O. W.N. 645; 31l Bom. L 
R. 846; 60. W. N. 517; (1929) A, L. J. 465; 30 L. W 
97; 50 O. L. J. 89; 57 M. L. J. 366; (1929) M. W.N. 
-676 (P. O.)a 
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and Rs. 409 respectively, have not been 
shown in the operative part of the decree 
as payable by the plaintiffs. The declara- 
tion in favour of defendants Nos.5to 12 
that they are entitled to their legal share 
as being the heirs of Sharfuddin, deceased, 
has also not been mentioned in the decree. 
These defects should be removed when the 
decree is prepared in this court. Oonse- 
quently both the appeals fail, and are dis- 
missed with costs. 


N./. Appeals dismissed, 


LAHORE HIGH COURT. 
Oriminal Appeal No. 588 of 1932, 
October 14, 1932. 

Aaga HATDAR, J. 

JALAL alias BI1LLA—OonvioT—APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 411—Possession 
of adi stolen articles—Separate convictions, when 
egal. 

When a person is in possession of various stolen. 
articles he cannot be convicted separately in respect 
of each article unless the prosecution establish that 
there were different acts of receiving in respect of 
these articles. Hayat v. Emperor (1), followed. 


Criminal Appeal from an order of the 
Magistrate, First Claes, (exercising enhanced 
powers under s. 30, Uriminel Procedure 
Cod: ), Gurdaspur, dated 5th January, 1932. 

Mr. Bhagwan Das, for the Government 
Advocate, for the Respondent. 

Judgment — On the lith October, 
1931, Jalal aad Barkat were found ina 
jungle by Muhammad .Shaf, P. W. No. 6, 
and. Ali Gohar, P. W. No. 7, under suspi- 
cious circumstances. Two bundles were 
lying near them, Muhammad Shafi, who 
isa Municipal Commissioner at Pathankot 
and his companion Ali Gohar arrested 
them on suspicion and asked them what 
they had in the two bundles. The two ac- 
cused offered a bribe to their captors, but 
they refused to accept it and marched them 
off to the Police Station, There the bundles 
were opened and a number of articles, 
including clothes and gold and silver orna- 
mentr, were found. The accused did not 
claim these articles as their own property, 
Witnesces have come forward and identified 
the various stolen srticles as their 
property, Tney have further stated that 
thefts had been committed in their houses 
ehortly befors the 13:h O tober, 1931. There 
cennot, tuerefore, te any doubt whatso- 
ever that the accused wera in possession of 
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stolen property knowing it to be stolen and 
have been rightly convicted. 

The trial Magistrate has referred in his 
judgment toa case reported as Hayat v. 
Emperor (1) where, Addison, J., after dis- 
cussing various rulings on the point, has 
observed as follows :— 

“Ib seems ta me that the correct view is that the 

prosecution must establish its case and that it was, 
therefore, for the prosecution to establish that there 
were three different acts of receiving.” 
This is my view also independently cf the 
decision cited above snd I, therefore, readily 
follow it. The trial Magistrate has properly 
referred to this decision; but curiously 
enough he has convicted the appellants 
in five different cages under five separate 
chalans for the offence of being in posses- 
sion of stolen property under e, 4!lof the 
Indian Penal Code. That is exactly the 
view of law whicn has been held to be 
illegal under the authority cited by the 
Magistrate and yet in direct conflict with 
this view he has solemnly tried the accused 
persons for five different offences under 
_g 411 of the Indian Penal Oode and has 
recorded their convictions, There is no 
proof whatsoever that the accused had re- 
ceived the proceeds of tive different thefts 
on five different occasions, For aught we 
know the.thief or thieves may have passed 
on the stolen property to the eccused at 
one and the same time. I, therefore, while 
maintaining the conviction of the two ac- 
cused in Oase No 5/2 of the original court, 
reduce the sentence of Jalal to three years’ 
rigorous imprisonment. I note that both 
the accused persons are previous convicts and 
have been rightly tried and convicted under 
s. 413/75 of the Indian Penal Oode. Barkat 
has not appealed, but the record is before 
me. I reduce: his sentence to eighteen 
months’ rigorous imprisonment as I con- 
sider it would meet the ends of justice. 
The conviction end sentence of Jalal and 
Barkat in the connected cases are hereby 
set aside. 

A. Sentence reduced. 

(1) 110 Ind. Cag. 673; 29 Or. L. J.73%; A. I. R. 1928 
Lush, 637; 29 P.L, R. 541; 11 A. I. Or. R. 9. 


OUDH CHIEF COURT. 
Second Civil Appeal No. 203 of 1931. 
January 9, 1933. 
Raza AND Situ, JJ, 
BHAGWATI PRASAD AND GTEHERB— 
DEFENDANTS—APPELLANTS 
versus g 
Pandit BALGOBIND AND OTHERS — 
= PrarntIrrs— RESPONDENTS. 
Dudh Laws Act (XVIII of 1876),e. 7—Oudh Land 
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Revenue Act (XVII of 1876), 8. 40—Pre-emption— 
Right of—Presumption—Communittes - constituted by 
holders of leases transferable and heritable—Oudh 
Rent Act (XXII of 1886), s. 58—Perpetual lease— 
Forfeiture clause—Whether alters nature of lease. 

Under s. 7 of the Oudh Laws Act, read with?s. 
40 of the Oudh Land Revenue Act the right 
of pre-emption should be presumed to exist 
not only in the case of under-proprietary 
communities, but also in the case of communities 
constituted by the holders of leases, which are trans- 
ferable subject tothe landlord's interference and are 
heritable. 

Where a perpetual lease granting heritable and 
transferable rights in a property contained a provi- 
sion tothe effect that if the lessee or his transferees 
or legal representatives failed to pay the instalments 
of rent at the stipulated time, they would be liable 
to ejectment at the endof the year under 8. 52, Oudh 
Rent Act: | 

Held, that the lease did not cease to be a lease 
because it contained the forfeiture clause, that the 
provision regarding forfeiture was intended merely 
as a security forthe payment of rent, that the 
lease was to be deemed to be a permanent lease 
held ata rent fixed in perpetuity, and that a donee 
of*such leasehold right was entitled to pre-emption - 
under the Oudh Laws Act. , 

Second Civil Appeal against an order cf 
the Additional Subordinate Judge, Sultar- 
pur, dated the 27th March, 1941, uphold- 
ing that of the Mansif, Amethi at 
Sultanpur, dated the 24th September, 19:0, 

Messrs. Ali Zaheer and Ghulam Imam, 
for the Appellants. 

Mr. B. P. Misra, for the Respondents. . 


Judgment.—This is the defendants’ 
appeal arising out of a pre-emption suit. 

The facts relevant tothis appeal may be 
shortly stated :— 

Thakurain Annapurna Kunwar, widow 
of B. Inder Sen Singh, taluqdar of Mewa- 
pur Dhaurwa including the village Mirpur 
Partabpur, executed a sale deed in respect 
ofcertain property, in village Mirpur Par- 
tabpur, in favour of the defendants-appel- 
lants for Rs. 500 on the 13th of February. 
1929. The plaintiff, Pandit Balgobind, 
brought the present suit on the 10th of 
February, 1930, to enforce his right of 
pre-emption in respect of the property com- 
prised inthe sale-deed mentioned above. 
His case was that he was an under-pro- 
prietor in the said village or, at least a 
member of the village community, and was, 
therefore, entitled to enforce his right of 
pre-emption against the vendees,. (defend- 
ants-appellants), who were mere strangers. 
B. Inder Sen Singh, taluqdar, had executed 
a perpetual lease in favour of one Mahabal 
Dube in respect of certain plots in the said ` 
village on the 6th of August, 1910.° By 
this lease Mahabal Dube was granted 
heritable and transferable rights -in the 
property: but it contained aleo a provision ` 
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to the effect that if the lessee or his trans- 
ferees or legal representatives failed to 
pay the instalments of rent at the stipulat- 
ed time, they would be liable to eject- 
ment atthe end of the year under s, 52 
of the Oudh Rent Act, The plaintiff ia 
the dones of the plots comprised in the 
lease from Mahakal Dube under a deed of 
gift dated the 4th of April, 1923. 

The claim was resisted by the vendees 
(defendants-appellants) on various grounds, 

The learned Munsif found that the plaint- 


iff was entitled tò pre-empt the prop- 
erty in suit as a member cf the viilage 
community. He, therefore, decreed - the 


plaintiff's claim. 

The vendees |(defendants-eppellante) ap- 
pealed but their appeal was dismiseed by 
the learned Additional Subordinate Judge 
of Sultanpur on-the 27th of March, 1931. 
The learned Additional Subordinate Judge 
agreed withthe finding of the learned 
Mureif that the plaintiff is entitled to en- 
force his right of pre-emption as a member 
of the village community, | 

The vendees have now appealed to this 


court. ash i : : 
In our opinion there is no substance in 


this appeal. 

The appeal has Lesn preesed before us 
upon ore ground only. It is contended 
that the plaintiffis not a member of the 
village community by virtue of the lease 
mentioned above, and he is not, therefore, 
entitled to claim a right of pr option in 
respect of the property in suit, 

We have examined the lease cf the 6th 
of August, 1910. The lessee was granted 
heritable and transferable rights, and the 
lease is quite clear on that point, It has 
also been found that the lessee and his 
successor have all along been treated 
by the landlord as ‘ander-proprietary per- 
petual leasees’ of the plots comprised in the 
lease mefitioned above. They were describ- 
ed as such in the receipts of rent which 
were granted to them by the landlord from 
the years 1318F to 1337F. Ng 

It isnot necessary to determine in the 
present suit whether or not the plaintiff is an 
under-proprietor in the village by virtue 
of thelease in question The appellants’ 
learned Counsel contends that the plaint- 
iff should not be treated asa member of 
the village community entitled to claim 
the right of pre-emption, as the leagein 
question contains a provision to the effect 
that if the lessee or | | 
legal representatives failed to pay the in- 
ptalments of rent atthe stipulated time 
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they would be liable to ejectment at the 
end of theyear undere. 52 of the Oudh 
Rent Act. In our opinion this contention 
is not well fonnded, and must be overrul- 
ed. The lease under ccnsideration does 
not cease to bea lease in: perpetuity simply 
because it contains the forfeiture clause in 
question. The forfeiture clause in question 
does not affect the permanency‘of the ten: 
ure, a8 long as the annual rent is paid, The 
provision for the forfeiture of the lease for 
non-payment of rent wasintended merely 
as a security for the payment of rent, The 
interest in the land, which the grantor in- 
tended to transfer to the lessee, was certain- 
ly heritable, transferable and perpetual, 
It must beheld consequently that in spite 
of the forfeiture clause the lease before us 
is a permanent lease held at a rent fixed 
in perpetuity. As pointed out by a Banch 
of this courtin Asghar Husain v. Sardar 
Husain (1), a village community under the 
Oudh Laws Act consists of the whole body of 
persons possessing rights as proprietors, 
under proprietors or heritable lessees in vil- 
lage lands. 

It was held by the late Oourt of the 
Judicial Commissioner of Oudh in 
Lachhmipal Singh v. Bhagwat Singh (2), 
that under s. 7 of the Oudh Laws Act, 
read with s. 40 of the Oudh Land Revenue 
Act, (XVII of 1876) the right of pre-emption 
should be presumed to: exist not only in ` 
the case of under-proprietary communities, 
but aleo in the case of communities consti- 
tuted by the holders-of leases, which are 
transferable subject to the landlord's inter- 
ference and sre heritable, 

We hold, therefore, agreeing with the 
lower Courts, that the plaintiff is a member 
of the village community and, as such, 
entitled to enforce his right of pre emp- 
tion in respect of ihe property in suit as ` 
against the defendants, (vendees), who are 
strangers. ; 

The result is that the appeal fails, and 
must be dismissed with costs. 

Hence we dismiss the appeal with costa. 


n/a. ; Appeal dismissed. 
(1) 112 Ind. Cas. 408;5 O. W. N.947; A. I. R. 1928 
Oudh 501. 


(2) 85 Ind. Oas. 468; A.I, R. 1925 Oudh 527; 10 O. 
& A. L. R, 1294. 
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ALLAHABAD HIGH COURT. 
Oriminal Revision No, 95 of 1932. 
August 30, 1932. 
POLLAN AND Tuom, JJ. 
FATTU AND orHERs—AcousED— 
APPLICANTS 


versus 


EMPEHROR—Opposite PARTY. 

Penal Code {Act XLV of 1860), s. 225-B—Warrant 
for arrest—Name or description of person to whom 
warrant is issued not given—Illegality of arrest— 
Release of person arrested under such warrant— 
Whether an offence—Civil Procedure Code (Act V of 
1908), O. XXI, r. 87—Procedure under—Courses 
before court. 

A warrant from a court for arrest must be 
issued to some person for execution, and where 
no name or description of that person is given 
in the warrant, the person arrested can have 
no knowledge that the person who presents the war- 
rant is legally authorised todo so. Itis of no con- 
sequence that the person who is arrested is unable 
to read the warrant and has no knowledge as to 
whether the warrant is or is not properly filled up 
but it is the duty ofthe court to issue a warrant in 
proper form,and where a warrant is incomplete 
the subsequent release of a person arrested under 
sucha warrant is not an offence under s. 225-B, Indian 
Penal Code. Jagannath v. Emperor (1) and Badri 
Gope v. Emperor (2), relied on. [p. 887, col. 2,] 

Two courses are open to the court under O. XXI, 
r. 37, either it can issue a warrantofarrest,or it 
can issue a notice giving the judgment-debtor a 
date on which to appear in court. If the court 
follows the second mode of procedure, the question 
of arrest can only arise when the judgment-debtor 
fails to comply with the notice. In this case, hi 
arrest within that period will be illegal. [p. 888 col 


Oriminal Revision against an order of the 
Sessions Judge, Meerut, dated the llth Jan- 
uary, 1932. 

Mr. Masud Hasan, for the Applicants, 

Mr. Kartar Narain Agarwala, and the 
Ascistant Government Advocate, for the 
Opposite Party. 


Pullan, d.—This is an application in- 


revision from an order of the Sessions 
Judge of Meerut, who confirmed the convic- 
tion and sentences passed upon seven appli- 


cants for an offences under g. 225-B, Indien’ 


Penal Code. A warrant was issued by a 
Revenue Oourt for the arrest of one Sarup 
Singh. Sarup Singh was arrested but he was 
rescued from the peons who arrested 
TA These facts may be taken as admitt- 
ed. 

This application in revision challenges 
the legality of the warrant. This objection 
is twofold, In the first place the warrant 
does not disclose the name or official 
designation of the person towhom the 
warrant was issued for execution ,and second- 
ly the warrant was.served simultaneously 
with a notice under O. XXI, r. 37, Oivil Pro: 
gedure Code, a 
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In our opinion, the warrant was defective 
for both the reasons stated by the learned 
Counsel. A warrant must be issued to 
some person for execution; and where no 
name or description of that person is given 
in the warrant, the person arrested can have 
no knowledge that the persons who present 
the warrant are legally authorized to do 
so, It may be that the person “who is 
arrested is unable to read the warrant and 
has no knowlédge as to whether the warrant 
is or is not properly filled up but itis the 
duty of the court to issue a warrant in 
proper form and where a warrant is incom- 
plete it has been held by more than one 
High Oourt that the subsequent release of a 
person arrested under such a warrant is not 
an offence under s. 225 B, Indian Penal 
Code. Thereisa very recent decision on 
this point by a learned Judge of this court 
reported as Jagannath v, Emperor (1). In 
that case a warrant had been issued to the 
Nazirand the Nazir without any endorse- 
ment made it over toa subordinate official. 
It was held that the warrant was defective 
and did not authoriz> the person who 
directed the peons to make the arrest, and 
that accordingly an escape from custody 
in such a case was no offence. In our“ 
opinion the learned Judge decided that 
case on correct principles and the present 
case is 8 stronger one, for in this case the 
column which should contain the name of 
the person to whom the warrant was issued 
for execution is blank. There is a parallel 
case recently decided by the Paina High 
Court „Badri Gope v. Emperor (2), in which 
a warrant, otherwise complete, was defective 
as it was afterwards found that the seal of 
the court was missing. Although this 
fact was not known to the persons who 
rescued the person arrested, the court held 
that, as the warrant was defective, they 
had committed no offence under s, 225-B. 

The second objection to this warrant 
raises a point which. as far as we are aware, 
has not previously been before any High 
Oourt, Underr, 37, O.-XXI, Civil Proce= 
dure Oode, a court may, instead of issuing 
a warrant for arrest issue a notice calling 


“upon the judgment-debtor to appear be- 


fore the court ona date specifica in the 
notice and show cause why he should not 
be committed to the civil prison. The 
second claŭse of this rule reads as follows: 


(1) 140 Ind. Cas. 118; A. I. R. 1932 All. 227; (1932) 
Cr. Oas. 225; (1932) A, L. J. 179; L.R. 13 A. 85 Or; 
Ind. Rul. (1932) All, 611; 33 Or. L, J, 887. 

(2) 93 Ind. Oas 146; A. I. R.1926 Pat.237;7P. L. 
T. 30; 5 Pat, 216; 27 Or, L. J 418, - - 5 
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“Where appearatics isnot madein obedience to 
the notice, the court shall, ifthe decree-ho]der so re- 
quires issue a warrant for the arrest of the judgment- 
debtor.” 

In the present case the court adopted 
what is,in our opinion, a most improper 
procedure, It -issued simultaceously a 
notice calling upon the judgment-debtor 
to appear before the court on the 30th 
April anda warrant for hie arrest. Both 
the notice and the warrant were served on 
the 19%th of Avril. In cur opinion this 
rule is clear. There were two courses open 
to the court;either it could issue a warrant of 
arrést, or it could issue a notice giving the 
judgment-debtora date on which to appear 
in court. If the court follows the second mode 
of procedure, the question of arrest could 
only arise when the judgment-debtor fails 
to comply with the notice. On the 19th 
April the judgment-debtor had still 11 
days within which to comply with the 
notice, and his arrest within that period 
was illegal, for the court by adopting this 
procedure hadteken away its own right 
to issue 8 warrant of arrest before the 30th 
of April. a 

.We.connot emphasizs too strongly our 
feeling that in sll these matters of the 
arrest of a judgment-debtor the procedure 
laid down inthe Coce must be carefully 
observed “by the courts. The liberty of 
the subject cannot be trifled with and 
every judgment debtor can require by 

“right that the court ordering his arrest 
shall observe to the letter the lawas laid 
down. in the Code. In the present case 
we consider that.the warrant was defective 
in itself and its issue was illegal. Oon- 
sequently. we have no hesitation in 
finding that the persons who releas- 
ed this judgment debtor from custody 
were not rescuing & person who was 
under 5 lawful arrest, and, therefore, they. 
committed no offence under s. 225 B, Indian 
Penal Code. We accordingly accept this 
application in revision, set aside the 
judgments of the courts below and quash 
the conviction and sentences. 

nda, Application accepted. 


ALLAHABAD HIGH COURT. 
Execution Firat CivilAppeal No.203 of 1929. 
June 7, 1932. 

SULAIMAN, O. J , AND BANERJI, J. 

. RAM OHARAN SAHU— JUDGMENT- 
DEBTOR—APPLIGANT 

Sr ok Versus 
JUMNA-PRASAD SAHU— 
 DROREE-HOLDÈR— OPPOSITE Parry. 


Civil Procedure Code, (Act V of 1908), 5. 47,0. >. 
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XXI, vr. 66—Sale proclamation—Order fixing 
valuation—Appealability. 

Where an order was passed by the executing 
Court in’ proceedings held under O. XXI, r. 66, 
Givil Procedure Code, to the effect that in the 
sale proclamation the valuation be fixed at 50 
times of the land revenue: 

Held, that it was nota dectee and hence not 
appealable, 

Every order passed in proceedings under O. XXI, 
r. 66 cannot be a. decree within the meaning of 


s. 47 unless it amounts to an adjudication of the - 


rights of the 

Nath (1), Nathu Lal v. Yasodha Devi (2) and, 

Shiam Lal v. Roshan Lal (3), referred to. 
Execution First Appeal. against the de- 


cision of the Sub Judge, Azamgarh, dated | 
the 26th February, 1831. ty 


Mr. A P. Bogchi, for the Appellant. `. 

Mr, Shiva Prasad Sinha, for the Opposite 
Party. : 

gudgment.—This is 
debtor's appesl purporting to be an ap- 
peal from an order passed in execution, 
The order in question is in the following 
words: 


“In thesale proclamation the valuation be fixed- 


at 50 times the land revenue.” 

“This order was passed when there was 
a dispute as to the valuation to be 
entered in the proclamation of sale. 


parties. Ajudhia Prasad v. Gopi > 


a judgment- ` 


Itis - 


obvious that there has been no adjudica- ` 
tion of the rights of tbe parties and such ` 
an order, therefore, does not amount to . 


a decree within the meaning. of s. 47 read- 


with sub-s. 2, Civil Procedure Code. This 


view is supported by the case of Ajudhia - 


Frasad v, Gopi Nath (1) and followed 
Nathu Lal v. Yasodha Devi (2). We agree 


with the view that every order passed in - 


proceedings under O. XXJ, r. 66, cannot 
be adecree within the meaning of s. 47 
unless it amounts to an adjudication on 
the rights of parties. In 


the case of- 


in . 


Shiam Lal v. Roshan Lal (3); Piggott, Ji, 
was careful not to decide this point, but - 


all the same remarked: . . 

“It might be equally dangerous to lay down 
that all orders passed by an 
in the course of proceedings held under O.XXI, 
r. 66, Civil Procedure Code, are 
pealable as such,” 


The opinion of Walsh, J. in that 
is in fayour of the appellant. We are 
however not prepared tosay that every 
order passed in proceedings held under 
O. XXI, r. 66 is a decres, In our 
opinion the order in question 


at all. 
y./A. Appeal dismissed. 
1) 39 Ind. Oas. 578; 39 A.415; 15 A. L. J. 337, 
2) 134 Ind. Cas. 833; A. I. R. 1932 All, 136; Ind, 
Rul. (1931) All, 849; (1931) A. L. J. 1084, 
(3) 35 Ind, Oas. 230; 14 A, L. J. 363.. 


decrees and ap- - 


case | 


is not a ` 
. adecres and is, therefore, not appealable - 
The appealis dismissed with costs, ' 
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ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 948 of 1930. 
March 2, 1932. - 

Moxerdi AND BENNET, Jd. 
DURGA SHANKERianp orazrs— 
DEFENDANT3—APPELLANTS 
V2ZT8SUS 
GANGA SAHAL AND orgers— 
DEFENDaNT3— RESPONDENTE. 

Transfer of Property Act (IV of 1882), ss. 82, 63, 
24, 76—Mortgagee in possession—Tree falling: from 
natural cause—Mortgagee, if entitled to take it— 
Accession—Delivery of, when possible—Evidence Act 
(I of 1872), ss. 82 (2), 84, 90—Account books over 30 
years old—Presumption—Entries, if sufficient to 
charge with liability. 

A mortgagee in possession is entitled to take the 
produce of the property and a tree which falls by 
natural causes becomes part of the produce. Section 
63, Transfer of Property Act, does not apply to 
the case, as the fall of a tree does not make the 
tree an accession to the mortgaged property, 
there being no addition to the property. Section 76 
(e) also does not prohibit the mortgagee from taking 
the wood of a tree which has fallen from natural 
causes, such wood being a part of the profits of the 
property and as mortgagee in possession he is entitled 
to take the profits. 

„It is only in case separate enjoyment of posses- 
Bion is not possible that the accession should be 
delivered with the property. 

Where during the continuance of his mortgage 
the possessory mortgagee built a stable on the 
mortgaged property and removed the materials 
thereof by breaking it without injuriously affecting 
other property: 

Held, that the mortgagor could not claim that the 
stable should not have been removed, 

Although s, 90, Evidence Act, states that in the 
case of documents over 30 years old there is a 
presumption that they are written by persons by 
whom they purported to have been written, s. 32 
(2) can only be applied in case it is proved that 
the person who wrote the document in question 
is dead or otherwise not available as a witness, and 
hence under s, 34, entries in old account books b 
themselves are not enough to charge a person with 
liability. 

Second Oivil Appeal from the decision. of 
the Additional District Judge, Aligarh, 
dated the 28th May, 1930. 

Messrs. Panna Lal and Hari Pal Varshni, 
for the Appellants, 


Mr, 5. B. L. Gaur, for the Respondents. 


Judgment.—this is an appeal by the 
defendants let party against a decree of 
redemption passed by the lower Appellate 
. Court, A large number of points have 
been argued. The mortgage in question 
was dated 31st July, 1869 and was a mort- 
gage of a shop execuied by one Magni 
Ram to Bonj Ran and Ohhote Lal for 
Rs. 1,200 for a period of five years with 
the condition that the profits were to be 
taken in lieu of interest. The suit for 
redemption was brought by one of the 
heirs of Magni Ram: and: other heirs were 
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joined as defendants second party. The 
suit was brought in 1929. The defend- 
ante-sppellants resisted the suit on the 
ground that various further sums were 
due to them in place of the mortgage 
money Rs. 1,200 and the appeal is mostly 
concerned with such claims. One of these 
claims. is in regard to three documents, 
two of which are simple bonds for Rs, 99 
executed on the 20th of July, 1870, by 
predecessors of the plaintiff and the other 
is a promissory note for Rs. 25 of 1870. 
These three sums have been disallowed 
by the lower Appellate Court. We note 
in the firat place that the appellants have 
neglected to get these documents translated 
and, therefore, they are aot strictly speak- 
ing entitled to argue in regard to the 
details contained in the documente. One 
of the simple bonds for Rs. 99 was in 
regard to the samotnt expended by the 
mortgagees on a Kiiaranja and the pre- 
decessor ofthe pidintiff agreed to pay this 
amount. This Kharanja does not come 
under the heading of repairs and it con- 
stitutes an improvement. There was no 
provision in the deed that the amount 
should be added to the mortgage money. 
In our opinion this document cannot be 
tacked on to the mortgage deed in suit 
and there was a mere personal covenant. 
The second document was a deed for 
Rs. 99 and the document states that the 
mortgagor borrowed this sum as a loan 
from the mortgagées for making certain 
repairs. This does not prove in our opin- 
icn that the money was spenton repairs; 
This document also does. not create any 
charge on the mortgaged property and it 
cannot’ be tacked on to the mortgage in 
suit. The third document was a mere 
promissory note and althotgh there are 
words in it stating that payment will. be 
made when the shop is released from the 
mortgage or previously if possible there 
is no charge expressed on the prop- 
erty in suit. We consider that none of 
the three documenta constitute any claim 
which can be enforced as a charge on the 
mortgaged property in this redemption 
suit. Another point argued by learned 
Counsel was about 8 sum of Rs, 25 which 
has been allowed to the plaintiff against 
the defendants on account of the defeñd- 
ants closing up a grainpit or Khatti. The 
lower Appellate Oourt held that the grain- 
pit had been filled up by the defendants 
and that no permission for filling it up 
was shown. Under these circumstances 
we consider that the charge was correctly 
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made against the defendants, 

- Further claims were made in regard to 

a sum of Rs. 165-9-3 on which the defend- 

ants claimed a very large sum as interest. 
“This amount was stated to have been 
“expended in repairs. In proof of the 
expenditure of this amount in repairs the 
defendants tendered only certain very old 
, account books, No doubt s. 90 of the 
Indian Evidence Act states that in the 
ease of documents over thirty years old 
there is a presumption that they are written 
by pereons by whom they purporiel to 
have been written. Learned Counsel desired 
to rely on s. 32 (2) of the Indian Evi- 
‘dence Act but that can only be applied 
in case itis proved that the person who 
wrote the document in question is dead 
or otherwise not available as a witness 
and there is-no evidence to that effect. 
Therefore, a. 32 will not apply. Section 
34 states that account bocks alone will 
‘not be sufficient to charge anybody with 
‘liability and in the present case account 
books alone are tendered for this purpose. 
‘We consider, therefore, that the lower 
Appellate Court was correct in refusing 
to allow this claim for Rs. 165-93 for 
repairs. Me 

These were the points argued on appeal. 
We dismiss this appeal with costs including 
fees of the Oounsel on the higher scale 
allowed in this court. 

The crose-objection related partly to a 
Takins, that is, a payment of two annas 
per mensem as rent tothe zemindar who 
was the owner of the site on which the 
shop- stood. The mortgage-deed was 
sitent as to the payment of this amount 
and the mortgsge deed stated that interest 
on the mortgage money and the profits 
from the property mortgaged would be 
equal, Accordingly this was a case where 
8, 77 of the Transfer of Property Act 
applied and that section states that noth- 
ing in s. 76(h) would apply to such a 
case. Learned Counsel for appellants wished 
to apply s. 76 (k) for the present case and 
claimed arrears of rent alleged to have been 
paid by the defendants. No othersection 
of the Transfer of Property Act was shown 
under which the defendants could claim 
Takina in the present case. Learned Counsel 
argued that he could get his claim under 
s. 72 cls. (a) and (b). But in our opinion 
this section has no bearirg on the points 
in question. We coneider, therefore, that 
the claim for Takina should have been 
disallowed in toto and accordingly we 
allow the claim in the cross-objection as 
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regards the amount of Takina and interest 
in toto, i 

The crose-objection further dealt with 
a claim ofthe plaintiff in regard to a Nim 
tree alleged to have been appropriated by 
the defendants, The defendants in their 
written statement had alleged that they 
bad not appropriated this Nim tree at all 
and the lower Appellate Oourt has disposed 
of the point by stating 2 

“The mortgagee has purchased the lend and 1 
think he was entitled to take the wood of the tree 
which it appears had fallen on account of wind.” ' 
Under s. 76 (e) a mortgagee in possession 
must not commit any gct which is destruc- 
tive or permanently injurious to the prop- 
erty. That means that he must not commit 
waste, such as (felling unripé timber), 
But there is no prohibition in this clause 
against taking the wood of a fallen tree 


‘which fell from natural causes. Such word 


is part of the profits of the property 
end a mortgagee in possession is eatitled 
to take the profits. When the mortgage 
provides that profits shall be taken 
in lieu of interest, as in the present 
case, s. 77 provides that s, 76 (h) shall 
not apply and, therefore, that there shall be 
ne accounting of the profits. i 


Section 63 does not apply to the case, 
as the fall of a tres does not make the 
tree an accession to the mortgaged prop- 
erty, 88 there is no addition to the 
property, The fall of the tree is like the. 
maturing of crop, as the tree has become 
ripe for harvest. lts fall makes it come 
into the position of the profit, and the 
person in possession of the property is the 
person who takes that profit. 


In other words the mortgagee in posses-" 
sion is entitled to take the produce of 
the property, and a trea which falls by 
natural causes becomes pert of the produce, 
We may note that in English Law the 
rights are more extensive. Halsbury's Laws 
of England, 1912 edition, Volume 21, page 
263 says “A mortgagee in possession has 
statutory power to cut and sell timber 
and other trees ripe for cutting, and not 
planted or left standing for shelter or 
ornament.” 

We hold, therefore, that the defendants’ 
considered as mortgagees cannot be held. 
liable for the value of the Nim tree. We 
aleo note that at the time of appropriation 
the defendants had acquired the zamindari 
tights in the site of the shops, and the 
plaintiffs merely claim to redeem the shops, 
and this is a further reason why the defends 
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ants cannot be held liable for the value of 
the Nim tree. 

On the cross-objection a further argu- 
ment was madé in regard to a stable, 
.The order of the court of first instance 
was that the possession of the stable should 
be delivered to the plaintiff on payment 
of Ra. 185 in case defendants do not. remove 
its materials. Defendants did remove the 
materials and the lower Appellate Oourt 
found 

“The stable has already been removed fand I am 
not satisfied that the breaking of the stable has 
injuriosuly affected the other property”. 

w The case, therefore, comes under s. 63 
where separate possession or enjoyment is 
possible. It is only in case separate enjoy- 
ment or:possession is not possible that the 
accessions should be delivered with the 
property. Accordingly there is no merit 
in the crosz-objection that the stable could 
not be legally removed. 

We, therefore, allow the cross-objection 
with proportionate costs to the extent 
indicated in regard to the total Takina 
amount decreed and the interest on that 
amount, E 

N, a. Appeal dismissed. 
Cross-objection allowed, 





. CALCUTTA HIGH COURT. 
Oriminal Revision No. 1143 of 1931. 
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i MoguaJi, J. 
On difference of opinion between 
. MALLIK ano Remrry, JJ. 
GIRIBALA DASI— OOMPLAINASNT 
— PETITIONER 
versus : 
MADER GAZI AND anctaza—Acovsap 
—Oprcsite PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 215, 
888, 494, cls.1 and 2—Scope of: s. 494—Withdrawal 
of case—Reasons—Court and prosecutor thinking pro- 
secution case weak—Case triable by jury—Jury trial 
not begun—Withdrawal, if can be made—Interpretation 
of Statutes—Intention of Legislature. 

It isnota correct view of the lawto say that after 
a commitment tothe Court of Session a concurrence 
of opinion between the Judge and the Public Prose- 
cutor that the prosecution case isa weak one and is 
not likely to end in aconviction is, by itself, sufficient 
to justify the Public Prosecutor in making an ap- 
plication for withdrawal and the Judge in accord- 
ing his consent thereto. On the other hand s. 494, 
Criminal Procedure Oode, contemplates action to be 
taken more often than not upon circumstances ex- 
traneous tothe record of the case, inexpediency of a 
prosecution for reasons of state, necessity to drop the 
case on grounds of public policy, credible information 
having reached the Government as to the falsity of 
the evidence by which the prosecution is supported 
and other matters of that description, [pa 895, col. 
5 p.896, 60l, 1) oes ; h Sash 
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Per Mukerji, J:—The éxpression ‘cages tried by 
Jury’ in 5,494, cl. 1, means a state of things when it 
can. be said that thereis, in fact, atrial by a Jury. 
When the accused has been committed to the court 
but a Jury trial has not begun, the case is not within 
cl. (1) of 5.494, and is within cl. (2). In such a case 
the withdrawal of the case may be permitted until 
the judgment is pronounced. Ifthe trial beforea 
Jury has actually begun, the case will at once come 
within cl (1) and that clause will then apply to it. [p. 
894, col. 2. 
Neither s. 215 nor s. 333 can be resorted to for 
construing s. 494. [p.895, col. 1.] i 
The power which an Advocate-General entering a 
nolli prosequi in a trial before a High Court, exercises 
under s 333 does not depend on the consent:of the 
court, whicha Public Prosecutor has to obtain when 
acting under s. 494, and is one of the rights and 
privileges of a very different character which the 
eh eas owns by virtue of his appointment. 
ibid] a 
Per Remfry, J.—In construing a Code the court 
should not interpret its provisions as resulting in 
repugnancy unless compelled to do so by the in- 
tractability of the language used. The language 
must be strained as far as possible before it is to be 
assumed that the Legislature in one section has enacted 
arule which cannot be reconciled with the provisions 
of another section for that cannot have been intended. 
When the language used cannot be given its ordinary 
meaning without leading to a result which there is 
no reason to suppose was intended, if that language 
is unhappy and iscapable of more than one inter- 
pretation, the court should adopt the interpretation 
which appears to be in conformity with the intentions 
of the Legislature as that appears from the Code read 
as a whole, and while straining the language to avoid 
one absurdity or repugnancy should as far as possible 
abstain from attributing to the Legislature an inten- 
tion toenact other absurdities, repugnancies or even 
anomalies, [p 892,'col. 2,] f 
Messre. Narendra Kumar Bose, Satindra 
Nath Mukherjee and Surendra Nath Bose, 
for the Petitioner. f 
Mr. Debendra Narain 
forthe Orown, >. 
Mallik, J—This Rule was directed 
against an order made by the Assistant 
Sessions Judge of Jessore on 23rd No- 
vember, 193), whereby he granted an ap- 
plication of the Public Proeecutor of that 
place under s. 494, Oriminal- Procedure 
Oode, to withdraw from the prosecution 
of two persons Mader Gazi and Arshad 
Ssrdar under s 366, Indian Penal Code, 
and ecguitted them. What happened in 
the caze was this: at the instance of com- 
plainant Giribala Dasi, Mader, Arshad 
and another man Aftab Mondal. by name 
were summoned by the Magistrate under 
e, 366, Indian Penal Oode, and the Magis- 
trate after examining a number of wit- 
nesses discharged Aftab but committed 
the other two men Mader and Arshad to 
take their trial in the Court of Session, 
An unsuccessful attempt was made to 
have the case referred tothe High Court 
inorder that the commitment’ might be 


Bhattacharjee, 
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.quashed under s. 215, Criminal Prceadare 
Code Thereafter after some adjournments 
on 23rd November, 1931 ap application of 
the Public Prosecutor to withdraw from 
the prcsecution wes. granted and: the 
-two accused’ persone were acquitted with- 
out thé charge being read. out and ez- 
plained'to them and without their being 
called on to plead. lt is against: this 
order thatthe present Rule was directed. 

The Rule in my opinion should be made 
abosulte. Under,s, 424, Oriminal Procedure 
Code, the: Public Prosecutor can with- 
draw. from the prosecution, (1) in cases 
tried by jury before the. return of the 
verdict, and (2) in other cases, before-the 
judgment is pronouncei, In the present 
case, the case cannot be said to bea case 
“tried by Jury,” Indeed no trial by jury. 
had commenced dnd no jury had even 
been empanelled in the case. The con- 
tention on behalf of the opposite-party 
was that’ the word “tried” in the expres- 
sion “tried, by Jury” should be taken to 
mean “triable; This in my opinion would 
be a somewhat violent interpretation with- 
out any justification. Mr.” Bhattacharjee 
for the. opposite party tried to support the 
Judge's action. by saying that ifthe case 
would notcome under cl.1 “cases tried 
“by Jury’ it could come undercl, 2 “in 
other cases’ inasmuch as the Judge could 
disposeof it without ,the help of a Jury. 
in the event of the. accused pleading guilty 
under e. 273, Criminal Procedure Code, 
But having regard to the words ‘ before 
judgment ia pronounced” in this cl. 2, it 
would seem that the cases.contemplated 
by this.clause are, those cases only-which 
terminate withthe pronouncement of A 
judgment. In the present case the Judge 
no doubt could dispose of the case with- 
out the aid ofa Jury in the event of the 
accused pleading guilty. But that would 
be no termination of the case with the 
pronouncement of 8 judgment—a judg: 
ment as contemplated by s. 367 of the 
Oode. 

There is another ground on which the 
order of the learned Judge cannot in 
my opinion be maintained. To allow the 
Public Prosecutor to come in and withdraw 
from the prosecution at the stage in which 
the case then waswould be to render the 
provisions of s. 215 almost nugatory. If 
@ Public Prosecutor is allowed to intervene 
in a Sessions. case and withdraw from the 
prosecution - before the commencement of 
the. trial when there is an order of com: 
mitment. it- would be-tantamount to give 
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the Sessions Oourt power to quash the 
commitment—a power which ihe High 
Court and the High Oourt alone has got 
under s. 215 of the Code. ‘The Rule: there- 
fore in my opinion should, as stated 
before, be made absoulte, 


Remfry, J.—AsI have the misfortune 
to differ from the view taken by my learned 
brother of s, 424, Oriminal Procedure Uode. 
I will state my reasons shortly. The-sug- 
gested difficulties ara that 6. 494 must 
be read with, s.. 215, and that ins, 494 
the words “oases. tried by Jury” imply. 
that thereis a trial by Jury or that the 
case is being tried by a Jury or that there 
must be a Jury. In my opinion, incon- 
struing a Oode the court should “not in- 
terpret its provisions as resulting in re- 
pugnancy unless compelled to dosa by the 
intractability of the language used, The 
language must bestrained a3 far as pos- 
sible before it is to be assumed that the 
Legislature in one section has enacted 
a rule which cannot be reconciled with the 
provisions of another section for that 
cannot have been intended, Further when 
the language used cannot be given. its 
ordinary meaning without leading to a 
result which there is no reason to suppose 
was intended, ifthat language is unhappy 
end is capable of more than one inter- 
pretation the- court should adopt the inter- 
pretation which appears to be in con- 
formity with the intentions of the Legis- 
lature as that appears from the Oode read 
as a whole; and while: straining the 
langtiageto avoid one absurdity or repug- 
uancy should as far as possible abstain from 
attributing to the Legislature en intention 
to enact other absurdities, repugaanciés or 
even anomalies. Reading ss. 215,333 and 
494, together, in my opinion 8. 215’ was not 
directed to the same, objects as. 5.. 333 
and 494; it is not.part materia. Under.s.. 
215: a. commitment: can: only be: quashed’ 
on. points of law and merely quashing' a 
commitment does not necessarily end, the. 
proceedings. 


Under se. 333.. end 494. the grounds:for 
withdrawing from- prosecution -are: léft 
to the discretion of the authorities concefn- 
ed and the result is. that. the-proceedings 
are: finally terminated:: No. light -seems-to 
be-obtainable-on- these ‘sections from- the 
procedure in England. Archibald’ never 
heard of: quashing-a commitment.. A-bill 
of.-indictment must .go.before a grandiJ ury 
and until- it: has Beon- presen téd:to-- g 
grand Jury and a true bill: found, the 


1933 
Attorney-General cannot enter a nolli pro: 
sequi so that he only intervenes after an 
indictment has been found which appears 
to correspond with a commitment under 
the Oode. My view is that the Legislature 
did not intend that under the provisions 
of s 215 the fact that there was a com- 
mitment affected the provisions of ss. 333 
or 494, Assuming however that the wide 
words in s, 215 mean that after an order 
of commitment only a High Oourt can in- 
tervens, the result must be that such a 
provision is repugnant to some of the pro- 
visions of not only s. 494, bat of s. 333, 
No, possible straining of the language 
could in.stch case evade the conclusion 
that 5. 215 was repugnant to s. 333 and 
to 8. 494, in so far as it provides for 
cases committed to a Oourt of Ssssion 
where the trial is with the aid of asses- 
sora, unless s, 333 be read asa proviso to 
s. 215, and s. 494 be read as also involv- 
ing a proviso. If not so read there is no 
obvious reason for giving full effect to one 
section and restricting the meaning of 
two other sections, and where the Legis- 
lature has clearly expressed two inten- 
tions mutually repugnant one to the 
other, in my opinion any method of re- 
conciling them is to be preferred to what 
would be a mere guess as to which of the 
two intentions should be attributed to the 
Legislature, and in my opinion quashing 
a commitment and withdrawing from a 
prosecution are different proceedings and 
that it is abundantly clear that it was not 
intended that the greater should include or 
be cut down by the less. 

As regards the wording of s. 494, it is 
doubtless unfortunate. Bat do not 
gather that without calling in aid s. 215, 
it is suggested that the words “cases 
tried by Jury” could possibly mean that 
in a case which might eventually go bəs- 
fore a Jury, the section applied before 
an order of commitment, but thereafter 
only after a Jury was empanelled. I cer- 
tainly could not agree with any such in- 
terpretation of the words as legitimate, 
taken by themselves, And if s. 215 is to 
be read as overriding s. 494, s. 494 cannot 
apply at all to a case which is before a 
Jury, for if to withdraw from the prosecu- 
tion of such a case before the Jury is 
tantamount to quashing a commitment, 
the presence of the Jury cannot alter the 
position. Reading s. 494 by itself it is 
clear that.cases committed to a Court of 
Session -where trials are held with the 
aid of assessors, come within the words 
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“other cases . . . befora judgment”, 
and the Pablic Prosecutor can withdraw 
from the prosecution with the consent of 
the court at any stage of the procasdings 
before judgment. There appears to be no 
reason for supposing that any different 
rule was intended if the case happened to 
be triable in a district where trials arə 
by Jury. That would be an anomaly. 

I see cogent reasons for holding that 
when a case must be tried by a Jury it 
cannot have been intended that an appli- 
cation under s. 484 should be made in the 
presence of the jury. 

Thera seams no reason for bringing in 
an actual Jury at all. In my ‘opinion a 
case cannot be accurately described as a 
case tried by Jury until after a verdict 
has been delivered, In the context the 
words cannot bear that meaning for the 
section cannot be read as repugnant to 
itself if there is an alternative interpre- 
tation, even if the words must be strain- 
elin order toadopt such an interpretation. 
The first part of s. 494 is only concerned 
with fixing the stage before which it can be 
called in aid. That is clear, I think, be- 
cause the section proceeds to refer to the 
stage after which there must be an acquittal. 
I cannot myself read “tried by jury” to 
mean “being tried by Jury”. The words 
might beso read by straining the language 
used if that were necéssary and if no 
more satisfactory result could be obtained 
by an equal amount of straining. In 
my opinion the words merely describe 
a class of case and do not imply 
that the trial has or has not reached: any 
particular stage. The section means that 
in cases which would ordinarily result in 
a verdict by a Jury, the Public Prosecutor 
may with the consent of the court withdraw 
at any stage before the verdict is delivered, 
just as in cases which would ordinarily 
result in a judgment, he may do so before 
judgment isdelivered, This interpretation 
hasin my opinion the merit that it assumes 
that the section was intended to be based 
on one and the same principle and avoids 
any anomaly. I think the Legislature avoid- 
ed the term “cases triable by Jury” because 
many cases are triable by Jury or by a 
Magistrate in which latter case would be no 
verdict. 

The ratio decidendi in Queen v. Inhabi- 
tants of Haslemere (t) in my opinion sup- 
ports this method of interpretation In 
that case the defeniaate pleaded guilty 

(É (1863) 3 B. & S. 313; 32 L. J. M. O. 30; 9 Jur. 
(N. 8.) 573; 7 L. T. 382; 11 W. R, 115. 
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“and the Judge: of Assize ordered costs to 
be levied out of a rate. The defendants 
‘obtained a Rule and the argument was that 
„the Statute under which the Judge acted 
only provided that “the Judge of Assize 
: before whom the indictment is tried” could 
.order such costs, and as there had been no 
trial, the Judge had no jurisdiction. The 
court held that the Judge had the power 
-although in the ordinary sense of the term 
-there had in effect been no trial. The 
“reasons given were (1) that the words used 
.were unhappy, (2) that the same section 
gave the Justices at Quarter Session such 
power and there wasno reason to suppose 
that the Legislature meant to give the 
Judge more limited power, and (3) that the 
words quoted were merely intended to “point 
out” the Judge. I think the words “cases 
tried by Jury” are merely intended to point 
_out the class of case meant and no more, I 
.would, therefore, discharge this Rule. ` 
.. Mukerji, J.—This case has come up be- 
fore me under s. 429, Oriminal Procedure 
Ooode, ong difference of opinion between my 
Jearned brothers Mallik, J.,andjRemfry, J. 
{TheJudge after stating the facts proceeded ) 
Section 494 of the Code authorizes the with- 
drawal:by a Public Prosecutor with the con- 
Sent of the court in circumstances which are 
expressed in the following two clauses: (1) 
In cases tried by Jury before the return of 
the verdict; and (2) in other cases before 
the judgmentis pronounced. 
_ Mallik, J., was of opinion that the present 
case cannot be said to be acase “tried by 
Jury”; no trial by Jary had commenced and 
no Jury had even been empanelled, and 
80 it is not a case within cl. (:)and in his 
opinion, jt-is also nor within cl.” (2) because 
it could not terminate with the pronounce- 
ment of a judgment as contemplated by 
s. 367 of the Code, even though it could be 
disposed of without a Jury in the event of 
the accused pleading guilty. He was also 
of opinion that to allow the Public Prose- 
cutor to come in and withdraw the prose- 
cution at the stage in which the case then 
was, would be tantamount to give the Ses- 
eions Court a power to quash a commitment, 
a power which the High Oourt alone has got 
under s. 215 of the Oode. He was there- 
fore of opinion that the present case did 
not come either under cl. lor under cl. (2) 
set forth above. i 
Remiry, J., was of opinion that the word; 
of ‘cl, (1) merely describe a class of case and 
do not imply that the trial has reached any 
particular stage: that the section means that 
ifa case which would ordinarily result in a 
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verdict by a Jury the withdrawal may take 
place at any stage befare the verdict ‘is 
delivered, just as in cases which ordinarily 
result in a judgment is may take place at any 
time before judgment is delivered. He was 
of opinion that the Legislature avoided the 
term “cases trjable by Jury” and used the 
words “ceses tried by Jury” bécause many 
cases are triable by Jury or by a Magistrate, 
in which latter’ case there would be no 
verdict. He was also of opinion that 5.2.5 
was not directed to the same objects as and 
is not pari materia with s. 494 or s. 333. 
Apparently, he was of opinion that the 
present case came within cl, (1) above set 
orth. é 


lam of opinion that whatever difficulty 
may at first sight appear as regards the 
interpretation of the words “cases tried by 
Jury, it disappears largely when one finds 
in a latter part of the same paragraph the 
words “either generally or in respect of 
any one or more of the offences for which he 
is tried.” The expression cannot but mean 
a state of things when it can be said that 
there is, in fact, atrial by a Jury. In my 
opinion cls (l) and (>) do not neceesarily indi- 
cate distinct clasees of cases from the point 
of view of their being triable by the Court 
of Seesion or by a Magistrate. In my 
opinion, cls. (1) and (2) together exhaust 
the whole rangs of cases conceivable: cl. (1) 
putting into onecategory only those cases 
in which a Jury trial is, in fact, being held 
and all otber cases being put intoa differ- 
ent category, namely, cl. (2). And I think 
that the Legislature has put these into two 
different.categories, only for the purpose 
of providing forthe extreme limit or the 
ultimate point of time till when the with- 
drawal can be made: in cl. (1) before the 
return of the verdict: and in cl. (2), before 
thejudgment is pronounced. When the 
accused has been committed to the court 
but a Jury trialbas not begun, the case is 
not within cl, (1), and so is within cl. . (2). 
In such a case the withdrawal may be per- 
mitted until the judgment is pronounced. 
I do not cee why an order of conviction on 
a plea of guilty or an order finally terminat- 
ing the case at that stage cannot be regard- 
ed as a judgment:the Oode does not 
define a judgment, but 8. 366 only speaks 
of a judgment on trialands 367 only says 
what “every such judgment”, that is to say, 
every judgment on trial should contain. 
Of course, if the trial before. a Jury has 
actually begun, the case would at once come 
within cl. (1) and that - clause would then, 
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apply to it. It follows, therefore, that, in 
my judgment, there was no want of juris- 
diction or illegality in the withdrawal that 
was permitted, 

Neither 8,215 nor s. 333, in my judg- 
ment, can be resorted to for construing 
s, 494, Lagree with Remfry, J., that they 
are not pari materia, The power which an 
Advocate-General, entering a noll? prosequt 
in atrial before a High Court, exercises 
under s. 333, does not depend on the consent 
of the court, which a Pablic Prosecutor 
has to obtain when acting under s. 494, and 
are indeed rights and privileges of a very 
different character which the Advozate- 
General owas by virtue of his appointment. 
The contention that s. 494 is controlled by 
s. 215, in my judgment, is not well founded. 


At the same time, I entirely agree with ` 


Mallik, J , in thinking that the Legislature 


never intended that under the garb of 8. 494 | 


and merely because the Public Prosecutor 
has applied for a withdrawal, the Sessions 
Judge would be competent to do what in 
effect isthe quashingof a commitment for 
which purpose power is given unders. 215 
to the High Oourt only and on a question of 
law. Thoe next matter to be considered is 
the propriety of the order which is complain- 
éd of. On this question, as apart from the 
question of jurisdiction or legality, the 
differing Judges have expressed no opinion. 


This omission does not relieve me of the 


necessity to go into the question, because 


the rule covers it' and it has been pressed. 
The Public Prosecutor in his: 


before me. 
application for withdrawal gavethe follow- 
ing reasons : i 

“I...That the complicity of the accused in 
alleged offencehas not been proved beyond reason- 
able doubt, inasmuch as the complainant alone, 
having regard to her history, is not a reliable 
witness. 

2...That her statement in the complaint on serious 
pointshas not been 
déposing on the point. 

3...That the testimony of the complainant is con- 
tradicted on some points”. 

| Tne Judge ing somewhat lengthy order 
in effect agreed with the grounds taken by 
the Pablic Prosecutor, as stated above, and 
concluded by saying: 

“Furthermore, the complainant herself appears 
to bea woman of easy virtue, and normally it would 
be most unsafe to rely upon her  uncorroborated 
testimony for a conviction. Regard being had to 
all the above circumstances and particularly to the 
paucity of evidence as to the complicity of the 
accused inthe offence of abduction, if there was any, 
I do not think any useful purpose would be served 


in refusing permission to the withdrawal of the © 


prosecution.” 
It is necessary also to quote two passages 


front: the, explanation which the District © 
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Magistrate has submitted in [answer to the 
rule, He has observed: ` 

“Weakness inthe evidence is a good ground 
especially ina case like this where the only witness” 
about the identification of the accused on trial is’ 
the complainant alone who bears :a shaby character.’ 
Absence of evidence isa ground for. quashing the, 
commitment, where weakness isa good ground for. 
permitting withdrawal.” 7 

And: 1 

“The Public Prosecutor andthe Judge agree on ` 
a probable issue of fact. If both of them agree- 
thatthe evidence is weak and not likely to lead tor 
conviction there is nolegal bar to the withdrawal, 
of prosecution and the Jury has ‘nothing todo im. 
the matter.” - 

The Legislature not having defined- the’ 
circumstances under which a withdrawal is’ 
permissible, it would not be right to attempt’ 
to lay down any hard and fast rule cir-: 
cumecribing the limits within which a 
withdrawal may be made. It seems that: 
the Sessions Judge when he recommend-: 
ed the question of withdrawal to the. 
District Magistrate, the Public Prosecutor.. 
when he made the application for with-. 
drawal and the District Magistrate in the- 
exlpanation that he has submitted, have- 
all been of the view that after a commit- 
ment to the Oourt of Session a concur- 
rence of opinion between the Judge and: 
the Public Prosecutor that the prosecu- 
tion case is a weak one and is pot likely- 
to end in a conviction is, by itself, sufficient 
to justify the Public Prosecutor in making’ 
an application for tithdrawal and the 
Judge in according his consent thereto. 
This however is not the correct view to 
take the law. Section 484 has been ex- 
pressed in very general words no doubt,. 
but that is so only because -it does not: 
intend tolimit the materials on which ac 
tion may be taken to :matters ‘appearing. 
on the record only. My attention has been 
drawn to the observations of Mitter, J., 
in the case of G. V. Raman v. Emperor (2)/ 
at page 1030* where he haseaidt 7 

“In the case of withdrawal by the.Public Pro-. 
secutor, the consent of the Court is necessary under | 
the Criminal Procedure Oode. The result of the autho- 
tritiesisthatiwhere the Court is considering whe- 
ther the QOhief Presidency Magistrate has-rightly 
made the order of discharge under s..494 or not,. 
one test and a very important test is whether 
in coming to decision ithas taken into conside- 
ration extraneous circumstances which ought not 
properly to_have been taken into account.” 

1 bave perused tae case to which he has 
referred, and in some of them the neces- 
sity on the part of the Judge to examine 
the record for himself has been insisted 

42) 121 Ind. Cas. 678 A.I. R. 1929 Oal. 319; 56 Oal: 
1023; 33 O. W. N. 468; 31 Or. L. J. 315; Ind Rul. (1930) 
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on, it was only because in those cases the 
ground for the withdrawal was said to 
arise upon the record itself. On the other 
hand a. 494, in my opinion, contemplates 
action to be taken more offen than not 
upon circumstances extraneous to the record 
of the case, inexpedieney to a prosecution 
for reasons of state, necessity to drop the 
case on grounds of public policy, credible 
information having reached the Govern- 
ment as to the falsity of the evidence by 
which the prosecution- is supported ‘and 
other matters of that description. Thecom- 
mitment order in the present case is a 
well-reasoned document showing & good 
deal of commendable cars and fairness 
on the part of the Magistrate who made 
it. The Public Prosecutor must have 


been misled into thinking by the remarks | 


of the Sessions Judgsa to which reference 
has. already been made, that he would be 
justified in withdrawing the case upon such 
grounds as are to be found in his petition 
grounds which would not justify even the 
High Oourt in setting aside the commit- 
ment. And the Judge who has made 
the order was clearly wrong in sup- 
posing that the position thatsno use: 
ful purpose would be served in refusing” 
the permission, sufficiently justified the 
consent that he gaye. 

This court undoubtedly has got the 
power to revise the consent which the 
Judge has given, andI think it should 
be revised in the present case, Aslam 
ordering atrial of the case I purposely 
refrain from saying anything on the me- 
rits. I desire however to say that I have 
carefully examined the materiela on the 
record, but can seeno justification fer 
stopping the trial or withholding it from 
the Jury, the questions arising in the case 
being “matters entirely within their pro- 
vince to adjudicate upon. It is unfor- 
tunate that the case has taken such a 
career and that itis now eleven months 
since the commitment order was made, & 
celay which is ‘bound to reflect upon the 
trial to some extent. The trial should 
now be held by the Sessions J udge with the 
aid of aJury and with as little further 
deley as possible. As the Public Prose. 
cutor will naturally desire to be relieved 
of the case, a special Public Prosesutor 
for the purpose of the case should be ap- 
pointed by the authorities concerned. Steps 
must betaken at once to arrest the ac. 
cused pereons and then to let them out 
on -suitable bail pending .the trial -to be 
held, The Rule is made absolute, the 
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order complained of is set aside and a 
trial as indicated above is ordered. The 
court then referred to another case against 
the accused and deleted the words order- 
ing bail. 

A. Rule made absolute. 


ALLAHABAD HIGH COURT. 
Oriminal Appeal No. 577 of 1932, 
September 27, 1932. 

PULLAN, d. 

HARIS OHANDRA AND ANOTHER — 
APPELLANTS 

tersus ‘ 
EMPEROR— Opposite Party, 

Criminal Procedure Code (Act V of 1898), s, 807— 
—Trial by Jury—Penal Code (Act XLV of 1860), s, 895, 
offence under—Jury finding accused guilty on ad- 
missible evidence—Jury refusing to accept Judge's 
view asto amount of corroboration required—Refer- 
ence to High Court, propriety of—Reference, when to 
be made. 

Wherein a trial under s. 395, Penal Code, the 
Judge in his charge to the Jury pointed out that an 
approver’s statement required corroboration and that 
it would beimproper to convict on the uncorroborated 
evidence of the approver and also expressed his 
personal view that the Jury should not hold any 
accused guilty unless they found that besides being 
named oridentified by the approver, he was also identi- 
fied by at least two other witnesses, and the Ju 
returned a verdict of guilty although the accused 
(appellant) was named by the approver and identified 
by one witness only, and the Judge accepting the 
verdict, convicted the accused : 

Held, that the verdict of the Jury was in accord- 
ance with law and based on evidence, and that the 
Judge could only refer the matter to the High Court 
if he held that the verdict was perverse and 
that on the evidence, the man was shown to be not 
guilty. , 

It isnot the duty of the Judge to refer to the. 
High Oourt a case where the Jury have found a man 
guilty on admissible evidence and evidence which in 
the eye ofthe law is sufficient to justify a conviction. 


Oriminal Appeal against anorder of the 
Sessions Judge, Allahabad, dated the 31st. 
May 1932. 

Mr. K. D. Malaviya, for the Appellants, 

The Government Pleader, for the Orown. 

dJudgment.—This is an appeal on 
behalf of two persons who were convicted by 
a Jury of an offence under a. 395, Indian 
Penal Code. They have each of them been 
sentenced to five years’ rigorous imprison- 
ment, The first ground of appeal is “that 


the Jury's decision being against 
the rules and principles explained 
by the Judge in the charge, the 


learned Judge ought to have referred the 
case under s. 307, Criminal Procedus Code,” 
and the second is “that either the J udge's 


1933 


charge to the Jury is wrong and amounts 
to misdirection or the Jury’s verdict is 
preverse and against law.” These grounds 
of appeal are based upon certain passages 
in the Judge's charge tothe Jury. This 
is one of thcse cases in which the basis 
of the prosecution evidence is the statement 
of an approver, and the Judge pointed 
out that an approver's statement required 
corroboration and that it would be im- 
proper to convict on the uncorroborated 
evidence of the approver. He went on to 
develop this by saying that the cor- 
roborative evidence should be sufficient in 
quantity and of a reliable character and 
“he stated correctly that the law has not 
fixed the quantity of evidence necessary 
to corroborate the testimony of an approver. 
He then went on to express his own per- 
gong] view in the following terms: 

“I should like to lay down as a safe rule for your 
guidance that you should not hold any accused 
guilty unless youfind that besides being named or 


identified by the approver Mathura, he is also 
identified by at least two other witnesses,” 


The Judge does not eay that this is 
the ‘law and he has not directed the Jury 
that it would be illegal for them to convict 
any person who hes not been identified 
by two witnesees in addition to the 
approver’s statement, It was for the Jury 
either to accept the personal opinion of 
the Jadge as to the necessary quantum 
of evidence or to reject it. In the case 
of one of these appellants Gajadhar, the 
Jury did not accept the Judge's view, 
jor this man was named by the approver 
and identified in Jail by one witness only. 
The Judge accepted the verdict and con- 
victed this man Gsjedhar along with the 
othere. I cannot accept the contention of the 
learned Oounsel that because the Jury did 
not accept the Judge’s view as to the re- 
quisite amount of evidence which could 
be held to ccrroborate the statement of an 
approver, it was his duty to refuss to 
accept the verdict aad to refer the matter 
to this court. Oa the contrary, the verdict 
of the Jury was in accordance with law 
and based on the evidence which had 
been placed before the Jury by the Judge 
himself and he could only refer the matter 
to this court if he held that the verdict 
was a perverse verdict and that on the 
evidence the man was showa to be not 
guilty. It was not the duty of the Jadge 
to refer to this court a case where the Jury 
have found a man guilty on admissible 
evidence and evidence which in the eyes 
of the law is sufficient to justify 8 con- 
yiction, 
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There is even less to ‘be said.about the 
other appellant Harish Chandra alias Babu 
who was identified in Jail by numerous 
witnesses and made a sort of half-hearted 
confession himself. Olearly, if the Jury 
believed that evidence, they wêre -right in 
convicting this man and there is nothing 
in the Jadge’s summing up to show that 
he directed them otherwise, and as in the 
case of Gajadhar he accepted the verdict 
and sentenced this man along with -the 
others. As to the sentence, the Jadge has: 
pointed out that this was a dacoity in 
which great brutality was perpetrated on 
an old man and a woman and that the 
old man was stabbed ‘with a knife and had 
his arm broken and the woman was 
wounded in several places with a spear. In 
my opinioa, the sentence far from being 
excessive, is barely adequate. ! according- 
ly dismiss these eppeals and uphold the 
convistion and sentencas, | 

A. Appeals dismissed. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 592 of 

1932, 
August 3, 1932. 
ABDUL QaDIB, J. , 
NURU AND anotasr—Oonvicts— 
PETITIONERS 
Versus 
EMPEROR—REPONDENT. 

Penal Code (Act XLV of 1860), sse 328, 3882—Naib 
Tahsildar going to accused's village and demanding 
revenue—Beating of Naib Tahsildar by accused's sons 
—Court considering it not improbable that accused 
was roughly treated by Naib Tahsildar—Section 882, 
if applies. h h 3 

On the Naib Tahsildar going to the village of the 
accused to demand payment of land revenue from 
him he raised an outcry and his sons came out and 
beat the Naib Tahsildar. The accused alleged that 
he raised an outery because he was beaten and his 
beard was pulled by the chaprasis who had accom- 
panied the Naib Tahsildar and underhis orders, It 
appeared that although the reason alleged was 
not satisfactorily proved, there was more than a 
probability of the accused having been treated in 
the manner alleged; 

Held, that, in the circumstances the accused were en- 
titled to the benefit of the doubt in that they tried to 
resist an illegal act of the officer and that s, 332, Penal 
Code, would not apply to the case, and that for the 
injuries caused to the Naib Tahsildar, the 
person who caused them committed an offence under 
s. 323. 


Patition for revision of the order of the 
Sessions Judge, Karnal, dated the 13th 
April, 1932, modifying that of the Magis- 
trate, First Olass, Karnal, dated the 6th 
February, 1932, 
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- Mr. Shamair Chand, for the Petition- 
ers. 

Diwan Ram Lal, Assistant 
Remembrancer, for the Respondent. 

Judgment.—Nuru and ‘smail, sons of 
Nizam Khan, and Nizam Khan, him- 
self, were chalaned under s. 307, 
332 and 353, Indian Penal Gode, for 
having murderously assaulted the Naib 
Tahsildar of Karnal, when he was on a visit 
to Gharaunda and resisted him in the dis- 
charge of his official duties, on the 3rd 
September, 1931, The trial Court convicted 
them under e, 307 read with 
Indian Penal Code, and also under s, 332 34, 
Indian Penal Oode, and sentenced each of 
them to rigorous imprisonment for three 
years under each count, but ordered 
the sentences to run concurrently. Oa 
appeal Nizam Khan was acquitted and the 
conviction of Nuru and Ismail undere, 307, 
Indian Penal Code, was altered to one under 
8.323, Indian Penal Oode, but their con- 
victions under s 332, Indian Penal Code, 
were maintained. The sentenca of Nuru 
was reduced to two years’ rigorous impri- 
sonment under s. 332, and one year's rigor- 
ous imprisonment under s, 323, Indian 
Penal Code, and that of Ismail to six months’ 
rigorous imprisonment under each section. 
These sentences were ordered to run concur- 
rently, The two convicts have filed a peti- 
tion for revision through Mr, Shamair 
Ohsand, and their main contention is that 
s. 332, Indian Penal Code, does not apply 
to the case. 

The facts briefly are that on the 2nd of 
September the Naib Tahsildar went to the 
village Gharaunda, to which the convicts 
belong. Ooertain defaulters, -lacluding 
Nizam Khan, against whom there were 
arrears of land revenue, were called by 
him for the next morniag. Nizam Khan 
owed Re, 0-126 and his gon Ismail also 
owed the same sum, as arrears of revenue. 
The Naib Tahsildar asked Nizam Khan to 
pay.and he said he could not do ao. The 
Naib Tahsildar threatened him with legal 
process being taken against him and was 
abused by Nizam Khan. He asked two of 
his chaprasis to take Nizam Khan into cus- 
tody and they did so; Thereupon - Nizam 
Khan raisedan outcry and his sons Nuru 
aod Ismail rushed to the spot, Nuru armed 
with a lathi and Ismail having a shoe in 
his hand, Nuru struck the Naib Tahsildar 
with his stick. One of the blows fell oa the 
head, another on the shoulder and a third 
on an office box, which left its mark on the 
box, Nuru was then caught hold of by the 
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by-stander, and the Naib Tahsildar, who 
was bleeding, was taken into a room the. 
door of which was closedgin order to avoid 
any further mischief. 

The version of Nizam Khanis that the 
Naib Tahsildar was displaased because the 
former had taken part in certain complaints 
against the patwari and kanungo with 
whom the Naib Tahsildar was. siding and 
that he was called in connection with a 
mutation which had already been attested. 
He added that after some talk about the 
said | mutation, he was asked to pay up 
Re 0-12-6 which were due from him as 
arrears of revenue, but on his saying that . 
he could not do so the Naib Tahsildar 
ordered him to be shoe-beaten ° and his 
beard was pulled. He, therefore, raised an 
outcry and tumult followed. He does not 
know what happened then and alleges that 
his sons were not there. 

The presence of Nuru and Ismail at the 
spot is established beyond doubt by the 
prosecution evidence and in this respect 
the statement of Nizam Khan is obviously 
false. It cannot, however, be said, with 
thesame certainty, that his version on the 
point of his raising an outcry and the rea- 
son for that outcry is incredible. The fact 
that he raised a cry is admitted by Munshi 
lambardar (P. W. No. 4) who says that the 
words used by him in his outcry are “mar 
gera, mar gera” which mean either “killed, 
killed”, or “peaten, beaten”. This is the testi- 
mony of a man, who has been treated as a re- 
liable witness by the learned Sessions Judge 
as well as the trial Court. No reasonable 
explanation of the cry of Nizam Khan is 
furnished by the prosecution, This seems 
to support the story that Nizam Khan was 
handled roughly under the orders of the 
Naib Tahsildar before he raised an oatery, 
The Naib Tahsildar and the kanungo, in 
their evidence in court have tried to sup- 
Press this fact, Ia fact they do not men- 
tion even the fact that Nizam was caught 
hold of and taken on one side under the 
orders of the Naib Tahsildar, which is’ 
deposed to by Manshi P, W. No, 4. Though: 
one can understand the suppression of this: 
incident by the two officiale, it takes away 
very much from tha value of their evidence 
against the accused. Tae learned Sessions 
Jadge, who has taken a correct view of 
the case, on the whole, and has differed in 
several respects from the conclusions arrived 
at by the trial Uourt, which according to 
the Sessions Judge, appzared to be iù- 
pressed bythe fact that it was the Naib 
Tahsildar whe received injuries, has not 
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“been able to find that the allegations of 
Nizam Khan ss.to his beard having been 
‘pulled and his having been beaten are 
‘untrue. Hesays that these allegations are 
not established satisfactorily. This is not 
‘a proper way of looking at this question. 
The possibility of this incident happening 
‘js admitted in the above observation. In 
fact I think that it is more than possible 
thatit did happen. In these circamstances 
the accused would be entitled to the benefit 
of the doubt in their favour on this point, 
that is they tried to resist an illegal act on 
‘the part of the official concerned. The 
story of the prosecution as put forward 
before ‘the trial Court was undoubtedly 
exaggerated but the trial Court wrongly 
‘accepted the whole of it as -established. 
Half of the evidence, which was produced 
to support that story, was, according to 
the findings of the learned Sessions Judge, 
‘biased or tainted, 

“The contention that s. 332, Indian Penal 
‘Gode, was not applicable to the case and 
that the Naib lahsildar was not resisted in 
the discharge of any duty that he was per- 
forming according to law, was raised by the 
accused from the outset. It is {significant 
that before the trial Oourt, the Public 
Prosecutor frankly conceded that s. 332 did 
not apply to the case; but s prosecuting 
Police Inspector, who was supposed to be 
assisting the Public Prosecutor, argued to 
the contrary and the trial Conrt adopted 
his opinion in preference to. that put for- 
ward by the Pablic Prcsecutor. 

A good deal of time has been spent on 
both sides before the two courts below in 
discussing whether the Naib Tahsildar had 
acted according to the procedure laid down 
in the Punjab Land Revenue Act and in 
the Land Revenue Manual. It seems to 
me that the procedure laid down for realiz- 
ing the arrears of land 1evenue by serving 
a writ of demand and by a formal arrest 
and: detention of the defaulter under a 
warrant properly issued has not been fol- 
lowed. In view, however, of the opinion 
I have formed as to the possibility of Nizam 
Khan .having been treated in a manner 
unauthorized by law by the chaprasis of 
the Tahsil under the orders of the Naib 
Tahsildar, it is necessary to make any 
pronouncement on the question of the 
validity or invalidity of the procedure: 
adopted by him, before the alleged incidents 
referred to above. No official can seek the 


“ shelter of s. 332 in a case of the kind des- - 


eribed above. In my opinion, ‘therefore, 
8, 332, Indian Penal Code,has been wrongly - 
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imported into this case, just as 8, 307, 
Indian Penal Code, was originally imported. 
‘he convictions and sentences of the 
petitioners under s. 33”, Indian Penal Code, 
therefore, must beset aside, _ 

There is no doubt that injuries were 
caused to the Naib Tahsildar. One of them ` 
was serious, though not grievous, and there 
is thus a clear case under s. 323, Indian 
Penal Code, against Nuru, petitioner. Oon- 
sidering the nature of the injury caused, í 
do not see any reason tointerfere with the 
sentence of one year’s rigorous imprison- 
ment awarded to him under 8. 323, Indian | 
Penal Oode, and his conviction and sentence 
under s. 323 are upheld. 

As regards the case of Ismail, I think on . 
the findings of the learned Sessions Judge, 
itis doubtful whether he has committed 
any offence. Before the trial Oourt the ' 
three accused were chalaaned together and 
the assistance of s 31, Indian Penal Oode, 
was invoked, bacause the theory ôf the 
prosecution was that they all three acted in 
concert, in pursuance of the common in- 
tention. The trial Court's opinion was that 
Nizam Khan raised a cry without any 
reason and that it was pre-arranged signal 
to bring his sona to the spot. The allega- 
tion against Nizam Khan was that though 
he did not take any partin the beating, he 
called out to his sons, when they arrived 
at the spot, to kill the Naib Tahsildar and, 
to pat an end to his demands of land 
revenues once for al). The learned Sessions 
Judge kas disbelieved both these storiee. 
It is for that reason that he has acquitted 
Nizam Khan and he is distinctly of opinion 
that the sons came on hearing the cry of 
their futher and the fact that one bed a 
lathi end the other had only a shoe with 
him shows that there were no premeditation 
for thisassault. They came as they were when. 
they heard the cry. On this hypothesis there 
can be no presumption of a common inten- 
tion on the part of both, and it is admitted 
that Iegmail-did not take any part in the 
beating, nor had an opportunity of making 
use of the shoe which he was holding in his 
hand. Section 34, Indian Penal Code, is. 
not applicable in such circumstances and 
without the aid of e. 34, Indian Penal Code, 
Ismail cannot be said to have committed’ 
an offen-e under s. 323, Indian Penal Code. 
The revision is, therefore, accepted and he © 
is acquitted and will be set at liberty forth- 
with. 


“w/a. Revision accepted, 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 327 of 1932. 
September 1, 1932. 
Puran AND Tuom, JJ. 
BADRI PRASAD—Appticant 


versus 
J HAMMAN—Opposirs Parry. 

Criminal Procedure Code (Act V of 1898), 8. 589- 
A—False allegations in affidavit of accused person 
in support of application for transfer—Liability for 
prosecution. a 

Section 539-A, Criminal Procedure ¥ Code, applies 
to any person including an accused person who 
chooses to make false allegations respecting a public 
servant and in support of those allegations swears 
an affidavit, and an accused person who does so in 
an affidavit supporting his application for transfer 
of a case is liable to punishment for the offence, 
Emperor v. Matan (5), considered obsolete. 

Oriminsl Revision against the order of 
the Sessions Judge, -Budaun, dated the 2nd 
April, 1932. 


Mr. A. P. Pandey, for the Applicant. 

Mr. N. U. A, Siddiqui, for the Opposite 
Party. 

The following order of reference to 
a Division Bench was made by, 

King, J.—This is an application in revi- 
sion against an order passed by the learned 
Sessions Judge of Budaun rejecting 
an application for revision of an order 
of acquittal under es. 193 and 199, Penal 
Code. It eppears thatone Jhamman was 
being tried before the Tahsildar- Magistrate 
for an offence under s. 323, Penal Code, and 
while the triat was pending Jhamman 
made an application to the District Magis- 
trate asking that the case should be trans- 
ferred from the Oourt of the Tahsildar on 
the ground that the Tahsildar was siding 
with the complainant, who was an influential 
person, and that the Tahsildar had openly 
stated in court thatif the accused did not 
pay Rs. 100 as compensation to the com- 
plainant he (the Tahsildar) would convict 
him. The District Magistrate obtained an 
affidvit from Jhamman in support of these 
allegations and then called for a report 
from the Tahsildar from which it appeared 
that the allegations made by Jhamman 
were false. The District Magistrate ac- 
cordingly rejected the application for trans- 
fer and ordered that Jhamman should be 
prosecuted under ss, 1t3 and 199, Penal Code, 
When Jhamman was tried for the offences 
mentioned above, the trial Court found on 
the strength of certain rulings of this 
High Oourt that even if the facts alleged 
in the sffidavit were false, nevertheless he 
was immune from prosecution. The matter 
was taken up to the Sessions Judge in 
revision but he also came to the conclu- 
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sion, in view of the authorities cited that the 
accused had been rightly acquitted ` : 

For the applicant a case decided by a 
single Judge, Baddu Khan v. Emperor (1), 
has been relied upon and it is directly in 
point. In that case it was held that ac- 
cording to the practice approved by the 
Allahabad High Oourt an accused person 
can legally tender his own affidavit in sup- 
port of an application for transfer, whether 
the affidavit is tendered and the application 
made in a subordinate Court or in the 
High Oourt, and he.can be prosecuted in 
regard to any false statement made in the 
affidavit. Ssveral other rulings hava been 
cited which take the same view, namely, 
Ghulam Muhammad v. Emperor (2), 
Emperor v. Pir Qadir Shah (3), Allah 
‘Wasai v. Emperor (4). On the other hand 
we havea ruling of two Judges of this 
court, in Emperor v. Matan (5) which clearly 
supports the view taken by the two courts 
below to the effect that the accused is 
immune from any prosecution in respect 
of any false statement which he -may make 
in an affidvait supporting his application 
for transfer. The same view was taken 
by single Judges of this court in Emperor 
v. Bindeshri Singh (6) and Ram Prasad 
v. Emperor (7). As thereis a clear conflict 
of opinion between the decisions of this 
High Oourt and one of the decisions ‘is by 
a Bench of two Judges, I refer the casa to 
a Bench of two Judges as it would not be 
proper for me to dissent from the judgment 
of a Division Bench of this Court. 


Judgment.—This is an application 
made by one Badri Prasad for revision of an 
order of acquittal passed against Jhamman 
in a caseof perjury. Jhamman was accused 
of some petty offence in the Oourt of the 
Tahsildar Magistrate. He swore an affidavit 
in connection with an application for trans- 
fer of the casa, in which he made certain 
allegations about the presiding officer. It 
is in respest of this affidavit that he was 


(1) 108 Ind. Oas. 124; A. I. R, 1928 All. 182; L. R, 
94.38 Or; 9 A. L Or. R. 91; 290r L J 


36. 
(2) 67 Ind. Oas. 351; A. I. R. 1922 Lah.113; 23 Or, 
L. J. 399; 3 Lah. 46; 4U. P. L.R. (L.) 71, 

(3) 91 Ind. Oas. 530; A.I. R. 1925 Lah, 312; 27 
Or. L. J. 98; 6 Lah. 34; 1 Lah. Oas 475. 

(4) 89Ind. Oas. 457; A. I, R.1926 Lah, 12; 1 Lah. 
Cas. 522; 26 Or. L, J.1369, 5 f 
(5) 7 Ind. Oas. 914; 33 A. 163; 11 Or. L. J. 53757 A, 

1143 - 


L. J. 1143, 
(6) 28 A. 331; 3 Cr. L. J. 225; 3 A. L. J. 98; A. W. 


N. 1908, 42. . 
Ind. Qas. 401; 35 A.58;13 Or. L, J. 169; 10 A, 


(7) 17 
L, J. 462 
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prosecuted for offences under ss. 193 and 
199, Indian Penal Code. 
The Magistrate, and in revision, the 
learned Sessions Judge, believed that the 
_case should be decided in the same way as 
the cage of Emperor v, Matan (5) decided 
by a Bench of this court ia the year 1910. 
The opinion held by that Bench was that 
no accused person could be prosecuted in 
respect of any statement made by him for 
the purposa of hia defence, and an ap- 
plication made for transfer was made by 
the: secused person in pursuance of his 
defence, At that time an accused person 
could not take oath under any circum- 
stances. We eee no reason to differ from 
the -view.taken by the Bench of this court 
in that case at that time; buts. 539 A has 
been enacted in the year 1923, and there is 
nothing to show that thst section does not 
apply to an accused person. In our opinion 
it applies to any person who choosea to 
make allegations respecting a public ser- 
vant and in support of those allegations 
swears an affidavit. If an accused person 
chooses to come within the scope of this 
section and swears an affidavit on false facts, 
we consider that he should be liable to 
punishment which can be inflicted upon 
persons who swear such falee affidavite. 
As pointed out by the learned Judge of 
this court, who referred this matter to a 
Bench, this view has already been taken in 
other High Courts, and we are of opinion 
that in view of the change of law the 


judgment of the Bench in the case of 


Emperor v. Matan (5) need no longer be 
followed. 

In the present cage we consider that the 
mátter has gone far enough, and we do 
not propose thai this case should go back 
for decision on the question which has not 
yet been tried, namely, whether the affidavit 
was or was not false, With these observa- 
tions we direct that the ‘record is returned. 

N.fá. Order accordingly. 


LAHORE HIGH COURT. 
Criminal Appeal No. 677 of 1932. 
June 27, 1932, 
ABDUL QADIR AND MONROE, Jd. 
NUR DAD AND OTHBRS—UONYIOTS— 
APPELLANTS 
versus 
EMPEROR—ReE:PonDEaT. 

Penal Code. (Act.XLV of 1860), s.800,- Hxcep k— 
Accused, when entitled to benefit of the exception == 


NUR DAD. Y. EMPEROR; 
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Criminal trial—Appeal—Plea of self-defente— If can 
be taken in appeal. 

In order to take advantage of Excep. 4 to s. 300 
of the Penal Oode, it must be shown that the 
offender did not take undue advantage or act in a 
cruel or unusual manner. ; 

There is nothing to prevent an accused from 
raising the plea of self-defence in appeal, if the 
facts onthe record would justify such a plea. 


Dr.Nand Lal and Mr. Kanshi Nath 
Aggarwal, for the Appellants. 

Mr. D. R, Sawhney, Public Prosecutor, for 
the Respondent. 


sudgment.—Nur Ahmad, a Gujjar, of 
village Gowardanwala in Gujrat district, 
received a number of injuries on the 10th 
January, 1932, at chhawela (about 8 or 9 
AM) and died at hospital, in consequence 
of those injuries, about 10 p.m. the same day. 
Four caste fellows of his, namely, Ghulam 
Muhammed alias Gaman, son of Jan 
Muhammad, Nur Dad, Allah Din and 
Muhammad Hayat were challaned by the 
Police for having caused his death and for 
having caused injuries on the same occasion 
to Raja (P. W. No. 6) and Rahmat 
(P. W. No. 7) and Rahm Din (P. W. No 9.) 
itwas alleged that these four men 
were accompanied by another man, 
named Gaman, son of Sshib Din, who 
is said to be absconding. The trial of the 
four men was for offences under s. 147, 
Indian Penal Ovde, and ss. 302, 425 and 323 
read with e. 149 of the Indian Penal Code. 

The learned;Sessions Judge has acquitted 
Allah Din, who was an old man and did not 
appear to have participated in the riot. The 
number of the accused being thus reduced 
to four, including the absconder, s. 147 and 
s. 149, Indian Penal Code, were not held to 
be applicable to the case, It has been held 
that Nur Dad was responsible for the 
injuries on the head of the deceased which 
proved fatal and he has been convicted 
under s 302, . Indian Penal Oode, and 
sentenced to death. Ghulam Muhammad 
alias Gaman, son of Jan Muhammad, has 
been convicted under s, 325, Indian Penal 
Code, and sentenced to rigorous imprison- 
ment for five years. Muhammad Hayat 
has also beer convicted under s. 325, 
Indian Penal Oode, and sentenced to two 
years’ rigorous imprisonment, The three 
convicts have appealed and their appeal 
i been argued before us by Dr, Nand 

al. 

The main contentions raised by the learns 
ed Counsel for the appellants are the 
following:— |. a 

1, The eyewitnesses are all closely 
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related to the dečeaséd and intérested in 
the prosecution. 

2. Some: independent. witnessea were 
admittedly present at the time of occur- 
rence but have not been produced. 


3. The story for the prosecution as to 


the place of occurrence has been disbeliev- 
ed by the learned Sessions Judge, who has 
preferred the story of the defence on that 
point. The version of the defence ae to. 
the manner in which the fight between the 
parties took place should have been prefer- 
red to that of the prosecution. 

4, The motives alleged by the prosecu- 
tion for the commission of these offences: 
having been disbelieved, the case for the 
prosecution must have been rejected, 

5. The party of the accused had the right 
of self-defence, 

_ 6. Even assuming Nur Dad to be res- 
ponsible for the death of Nur Ahmad, there 
is no case under s. 302, Indian Penal Oode, 
against him, but the section applicable 
would be e. 304, part 1I, Indian Penal 
Code. (After considering the evidence 
tha judgment proceeded:—)The learn- 
ed Oounsel: for ithe appellants hea 
laid great stress on the fact that his 
client Muhammad Hayat had several 
injuries on his person, including a grievous 
hurt. He wants usto infer from this fact 
that the party of the complainants were the 
aggressors, and that the injuries caused by 
any member of the accused party to Nur 
Ahmad were caused in the exercise of ths 
right of self-defence. He also emphasizss 
the fact that the learned Sessions 
Judge has not . given any finding 
as to who was the aggressor in this fight. I 
think that no question ofself-defence arises 
in this case even on the version given by the 
defence as to origin of the fight: much less 
can itarise on the version given by the 
prosecution, All that happened, according 
to the defence, was that Muhammad Hayat’s 
attempt tofix pegs was objected to and 
on that a fight between the parties: arose,. in 
which the participants on both sides hurt 
one another with sticks. No plea as to selt- 
defence appears to have been raised in the 
court below. The Oounsel for the appel- 
lanta | pointed out that he could 
raise it in appeal, if the facts on the record 
would justify such a “plea. While the 
proposition that he can raise this plea at 
thie stage is correct, Iam of opinion that 
there areno facts on the record justifying 
the raising of this plea, and I cannot gee 


how the party of the accused had the right. 


: of. Balt: -defence.. The evidence , that- they 
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produced in support of their version --as to- 
the main occurrence is quite untrustworthy 
and hss been rightly rejected by the court - 
below., i 

The court was also right in rejecting the 
evidence of.the witness who came forward 

to support Nur Dad's plea of alibi 

lt has been argued in the last resort by 
Dr. Nand Lal that the fight having been. 
caused by a sudden quarrel and the injuries - 
having been caused in the heat of the 
moment without premeditation, the benefit - 
of excap 4 tos 30U, Indian Penal Code,. 
should be given to the accused and it must: $ 
be held that whoever was responsiblə for. 
the death of Nur Ahmad committed an. 
offercə under e, 304, part II, Indian 
Penal Code, only. This argument loses - 
sight of the fact thet, in orler to take: 
advantage of the exception referred to, it. 
must be shown thet the offender did not 
take undue advantage or act in a cruel or: 
unusual manner. In the present instance . 
it appears thatthe person who committed 
the offence did actin a cruel manner, 

The post mortem examination of the 
deceased shows that he had no less than 
eight -injuries on his body, three of which. 
were contusions onthe head under which. 
the vault of the skull was fractured into 
eleven separate pieces, and in the opinion 
of the doctor, esch one of the first. three 
injuries on the head was individually fatal. 

Besides injuries on other parts of the 
body, there was a contusion on the lower 
and outer part of the left leg, under which 
the bones of the leg were fractured. Thére- 
fore the offence committed fell under a. 302, 
Indian Penal Oode, and cannot be. reduced ' 
to culpable homicide not amounting to. 
murder. 

I think according to the evidence (of the 
eye-witnesses Nur Dad has been "rightly 
held to be guilty of having caused these 
injuries on the head The witness attributed 
theee injuries to Nur Dad and to Ghulam 
Muhammad alias Gaman, son of’ Jan 
Muhammad, but it was found thatin their 
statements to the Police they had attributed 
the injuries on the l-g tothe said Gaman, 
There was thus a doubt in favour of Gaman 
son of Jan Muhammad, accused. as to his 
responsibility fer any. of the three fatal in- 
juries, and itis for that reason that he has 
been convicted under s: 325, Indian Penal 
Oode, only, as no intention higher then that 
Ma grievous hurt could be presumed against 

im, 

There ig no doubt as to the par Hopoton 

of Muhammad Heyst i in thè-fght: iT 
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I would, therefore, uphold the conviction 
.of Nur Dad under s. 302, Indian Penal 
Code, and confirm the sentence of death 
passed against him. I would also uphold 
the convictions and sentence of Ghulam 
Muhammad, son of Jan Muhammad, and 
Muhammad Hayat; and dismiss this appeal, 

N./A. Appeal dismissed. 
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MADRAS HIGH COURT. 
Oivil Revision Petition No. 1618 of 1931. ` 
August 24, 1932, 
Keisanan PANDALAT, J. 
Sree Mahant PRAYAG DOSSJEE VARU 
#— DEFaNPANT—PETITIONES 
versus 
Raja VENKATA PERUMAL RAJA 
BAHADUR VARU— PLAINTIFF 


i —RESPONDENT. - 

Civil Procedure Code (Act V of 1908), O. VI,r. 
17—Amendment of plaint to make relief originally 
intended accurate and explicit —Limitation—Amend- 
ment, if canbe granted—Estoppel—Acceptance of 
costs, when precludes party from attacking order 
made against him. : 

In a suit between two temples litigating through 
their respective trustees, the dispute related tothe 
boundary between two neighbouring villages belong- 
ing to the two temples respectively. The suit as 
originally brought was to question the correctness 
of a particular portion of the line where the villages 
touch. An amendment was sough; to bring in ques- 
tion other portions ofthe boundary line which were 
demarcated but with respect to which there were 
no land complaints. The trial Oourt allowed the 
amendment onthe ground that the suit was bona 
fide brought to set right all the errors made during 
the survey as to the boundary between the two 
villages : ` 4 ‘ 

Held, in revision, that it could not be said that 
the lower Oourt had acted illegally or irregularly, 
in granting the amendment, and that in the view 

_taken by the lower Court, the plaintiff was only 
asking that the relief originally intended should be 
accurately and explicitly demanded. 

In determining whether the acceptance of costs 
precludes a party from attacking it subsequently, 
in every particular case it must be ascertained whe- 
ther the costs or other benefit accepted by a party 
is in factand substance a part of the entire order 
of which after accepting the part favourable to him, 
a party puts it beyond his power to attack the rest. 
Orders to which the doctrine is to be applied need 
not, be themselves the result of an agree- 
ment. Ib is sufficient if by their nature or intention 
the court regarded them as an entire whole, giving 
a benefit in one respect to one party and in another 
to his opponent; in other words such that the 
benefit to one would not have been granted but for 
the corresponding benefit granted to the other. 


Petition under s. 115 of Act V of 1908 
ands. 107 ofthe Goverment of India Act, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Ohittoor, dated the 14th September, 193i, 


PRAYAG Dêbajani D. VANKATA SubwieaL. 


= É 
and made in I. A. No. 152 of 1931. in O. 
8, No. 38 of 1927, 

Mesars. V, V. Srinivasa Iyyangar and T, 
K. Srinivasathathachariar, for the Piti- 
tioner. f f 

Mr. A. Ramachandra Iyer, for the Ress- 
pondent. 

Judgment.—The learned Subordizate 
Judge’ nas, in an elaborate order setting 
out the pleadings and the nature of the 
amendment sought and numerous deci- 
sions cited to him, allowed the amendment, 
of the plaint but made it conditional on 
the plaintiff paying Re. 25 as costs to tke 
defendant which the defendant's advocate 
received 

This Oivil Revision Petition. is against 
the order for amendment, on the merite, 
4. e. onthe question whether the learned 
Juage has exercised his jurisdiction illegal- 
ly or with material irregularity. I cannot 
find that he has been guilty of any illegal- 
ity or irregularity. 1 am not sure that it 
can be ‘asserted that he used his discre-. 
tion wrongly. i 

Both parties are temples litigating 
through their respective trustees. The 
dispute relates to the boundary between 
two neighbouring villages belonging to 
the two temples respectively. In 1925 26 
there were survey proceedings az a result’ 
of which the boundary between the villages , 
was demarcated in the particular way as- 
shown by the survey plan and thie deci- 
sion was notified in’ the local offcial | 
gazette. The suit as originelly brought ' 
was to question the correctnees of a parti- ` 
cular portion of the line where the villages - 
touch as to which there had been during . 
the survey what is called a land complaint ~ 
which the Survey Officer decided against 
the plaint temple. The amendment sovght ’ 
was to bring in question other portions 
of the boundary line which were demarcat- : 
ed but with respect to which as far as now `“ 
appears there were no land complaints and 
consequently no specific decision except 
the final decision constituted by the com- 
pletion of the survey and notified under 
s.12 of the Act of 1923 differing in this 
respect from the former Act of 1897, notices 
have to be given under s. Y even in cases 
where there is no dispute about a boundary 
to those who are likely to beaffected by the 
decision. Whether such notices were 
given in respect of the portions of the 
boundary now called in question by the 
amendment does not appear. But if the 
plaintiff's allegations about his ownership 
and possession of the disputed lands .are 
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true—and they.must for the present purpose 
be assumed to be true—it-is plain that he 
would in the absence of notice have a 
good ground for not knowing that anything 
had been decidéd against him and hencea 
bona fide ground for asking for the neces- 
sary amendment’ when it became known. 
Tho ground on which the learned Judge 
has granted the amendment’ is that the 
plaintiff's suit was bona fide brought to set 
right on behalf of the temple all the errors 
made during the survey as to the boundary 
between the two villages and that the relief 
was claimed only as to two plots because it 
was then thought that that was all that 
was decided against the temple. The 
learned Judge having taken that view, I 
am not in a position to say that he acted 
illegally in doing so and if sọ he was 
justified in allowing the amendment. 

It was again pressed: as it was pressed 
before the lower Oourt that the amend- 
ment deprives the defendant of the benefit 
of the plea of limitation. That is so, only 
if anew suithad to be brought in respect 
of the other portions of the boundary asif 
it were a new matter. But in the view 
taken by the Judge the plaintiff is only 
asking that the relief originally intended 
sr Aa be accurately and explicitly demand- 
e . 

In this view the ‘objection [raised by the 
respondent that this petition is incompetent 
as the petitioner's Advocate in the lower 
Court has already received the costs so 
ordered to the defendant (petitioner) and 
mustbe held to have adopted the order 
does not call for elaborate discussion. See 
Venkatarayudu v. Chinna Ramakrishnayya 
(1). The petitioner's learned Advocate has 
placed before me the English and Indian 
Oases referred to in that decision and 

(1) 137 Ind. Oas. 337; 58M L. J. 137; 31L. W, 
80; A. I. R. 1930 Mad. 268; Ind. Rul. (1930) Mad. 
481; (1930) M, W, N. 50. 
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rightly pointed out that in every-particular 
case it must be ascertained whether the 
costsor other benefit accepted by a party is‘ 
in fact and substance a part of the entire 
order of which after accepting the part 
favourabieto him, aparty .putsit beyond his 
power to attack the rest. To thisI agree, 
But I am not prepared to go so far es to 
ssy that the orders to which the doctrine it 
applied should themselves be the resultof 
an agreament. It is sufficient if by their 
nature or intention the court regarded them 
as an entire whole, giving a benefit in one 
respect to one party and in another to his 
opponent; incther words such that the 
benefit to one would nothave been.granted 
but forthe corresponding benefit. granted 
to the other. Inthis case which was, as 
shown.by the order of the lower Court, one 
of great doubt to the learned Judge he 
after discussing the pros and cons at great 
length finally allowed the amendmeat but 
made payment of costs a condition of 
grantingit- Iam ofopinion thatthe Judge 
would not have granted the costs unless he 
allowed'the amendment and, therefore, the 
order. comes within the rule. 

It-was then-urged that the Advocate Mr, 
©. Doraiswamy Ayyangar‘ who received the 
costs had not been shown to have autho- 
rity to bind the defendant by a compromise 
and.so his: receipt- does not bind . the 
defendant. The question’ is’ really : not 
one of any compromise or special; agree- 
ment. But the Advocate. in the. ordinary: 
course of. his: employment: has undoubted 
authority to: receive-coata: paid‘by™ the other 
side, The fact, if it is a fact,.. that the 
Advocate. did not- realise the consequences 
of his acceptance of his money; cannot 
prevent the legal consequences: which courts’ 
draw from sueh an act. 

the petition fails and is diemis3zed with 
costs, 


N., K/a, Appeal dismissed, 
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; E Statutes. Arbitration Act—concld. 
` Stat. 1861—(24& 25 Vio O. 104). See Hien Courts pee FEN: : 
Act peintment by way of substitution in a case when 


— 1915—(5 & 6 Gro. V.O.-61). See GovERNMENT 
: OF INDIA ACT. 
—- 1919—(9 & 10 Gro. V. O. 101). See GOVERNMENT 
-oF INDIA AOT. : 
Adoption See Hinnu Law 164, 253,493, 771 
———~— Authority to adopt. See Hinpu Law P.C. 1 
Adverse possession. See Limitation Aor, 1908, 


Son. I, Art 144 +582 
When commences. See LIMITATION AOT 
1908, Som. I, Arr. 138 246 


Agra Tenancy Act (IH of 1926), 5. 121—Occupancy 
holding—Co-tenants—Suit to determine quantity of 
share of each—Jurisdiction of Revenue Court, 

A suit between co-tenants‘of an occupancy holding 
to determine the quantity of share of each’ co-tenant 
is covered by s. 121, Agra Tenancy Act, and is 
cognizable by the Revenue Court. BHAGWAN SAHAI 
v. RamM-OHANDAR - -- All. 851 (a) 
S. 246—Decree passed by District Judge in 

second appeal—Further appeal to High Court, if lies, 

The language of s. 246, Agra Tenancy Act, 
1926, is wide enough to authorise an appeal to 
the High Court from a decree passed by a Dis- 
trict Judge in second appeal, as such a decree 
would be an appellate decree, within the meaning 

„of the section, ABDUL WAHAB Kuan v. IBRaHIM KHAN 

. All. 425 F.B. 
Alienation by guardian for purchasing other 

properties, See MINOR Š 152 (b) 





Alteration See DEED : 520 
Amendment of decree. See Cryin PROOEDURE 
OoveE, 1908, s. 152 880 


Ancestral Property. See Ousromary law (PUNJAB) 
682 
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Abatement in-toto—How determined—Legal 
representative, meaning of. 

When the question arose whether an appeal abates 
in toto, the matter must be decided by reference to 
the decree from which the appeal is taken just as 
in suits this matter is decided with reference 
to the plaint. 

The expression “legal representatives” means and 
includes one person as well as several persons 

“according as they represent the whole interest of the 
deceased person, Kiem Onunr Lat Tursi Ram v 


Appeal. See Panau Oone, 1860, s. 300 Exorp. 4 


AMIN CHAND Lah, 649 
Appeal to Privy Councll. See Civin PROoEDURE 
Cope, 1908, s. 110 711 


——--——Oompetency of. See OIvIL Procepury CODE, 
1908, s. 109 (a) -328 
Approver. See EVIDENOS Aot, 1872, 8,114 823 
Approver's Evidence. See Evipznoe Aor, 1882, 
ss. 30, 154 87 
Arbitration—Minor— Reference by mother who 
has not been appointed guardian—Y alidity. 

Where a Burmese mother who had not been ap- 
pointed as guardian of her minor children referred 
a dispute with regardto her deceased husband's 
properties to arbitration and an award was made : 

Held, that the award was not binding on her minor 
children, V. K, N.K. Cuertyaz Firm v. Ma THAUNG 
BEwE Rang. 189 
Arbitratlon Act (IX of 1899), s. 9—Scope of— 

Arbitration clause whereby one party is entitled to 

appoint two arbitrators—S. 9,%f applies. = 

Section 9, Arbitration Act, provides for an ap- 


arbitrator. lt 
party 1s 
two 


each party is entitled to appoint an 
does not provide for the dues where one 
entitled in certain circumstances to appoint 
arbitrators. i ae 

Where an arbitration clause was inthe following 
terms, “Should the partyreceiving the. notice fail 
to nominate his arbitrator within the aforesaid time 
the-party giving notice shall be at liberty there- 
after to nominate another arbitrator. The award of 
the arbitrators when passed shall be final and bind- 
ing on the parties” : 

Held, that 8.9, Arbitration Act did not apply to 
the case and that the words“ the party giving notice 
shall be at liberty to appoint another arbitrator”, 
included liberty to appoint a substituted arbitrator, 
if the arbitrator appointed declined or , was unwil- 
ling toact. Forses Fornes OAMPBELL & Co Lr. 
v. GUL MAHOMED Mir AHMED Sind 706 

s. 11. See CIvIL ProcEDURE CODE, 1908, 8. S 

48 
— ss. 11 to 15—Decree on award—Validity— 

Application for execution of such decree— 

Maintainability—Power to treat it as application 

to executing award. ; 

The Arbitravion Act does not contain any provision 
for making a decreeon an award such as is 
contained in Sch lIi, para 21, of the Oode of Civil 
Procedure, and such a decree, if made is one without 
jurisdiction, and therefore, a nullity 

But where an application is made to execute 
such a decree the court may treat the applica- 
tion as one for executing the award, as the 
matter is one of form only and not of substance. 
JNANENDRA MOHAN v. RABINDRA NATH P.C. 324 


——s 19—Scope of—Contract containing 
arbitration clause—Legal proceedings by one party 
—Power to stay proceedings—Dismissal of suit, 
legality of. 

Section 19, Arbitration Act, only provides for 
power to stay proceedings where there is a sub- 
mission, but does not oust the jurisdiction of the 
civil Courts. : 

Where the parties to a contract have agreed to refer 
disputes arising out of the contract to arbitration, 
legal proceedings may be taken by one party against 
the other and the party sued can ata certain stage 
of the proceedings apply to the court to stay them 
and the court, if satisfied that there is no sufficient 
reason why the matter should not be referred in 
accordance with the submission, may make an 
order staying the procecdings. Guisa Ram v. BHIWANI 
SIRSA CHAMBER OF COMMERCE, LTD Lah 351 (a) 


Arms Act (XI of 1878), ss. 14, 19 (a), (f)—Nego- 
tiation for sale of arms where no delivery takes 
place, whether an offence—Possession of arms 
for which licence has not been renewed—If unlaw- 
ful possession—‘Extent’ in s. 14, if means ‘territorial 
extent’, 

Where a weapon is made over merely for the 
purpose of negotiating a sale, such possession is not 
unlawful inasmuch as it is not possession of the 
weapon with the intention of using it asa weapon. 
Such temporary possession is not possessicn as Con- 
templated bythe Arms Act. Negotiations for sale 
where no delivery takes place is no offence. 

The possession of arms of which the license has 
not been renewed is also punishable under s. 19 (7), 
of the Arms Act read with s, 14 thereof. The word 
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‘extent in s l4is not limited in’ its meaning to 
territorialextent A. MALOJLM v, IIMPEROR Cal. 522 1b) 
s 19 (a) (f). è i 
See ORIMINAL PROOEDURE ‘Cone, 1898,s 206 200 
See PENAL Oone, 1860, s 34 280 


Award. Sez CIVIL PrOGEDURE Cene, 1908, 5 33 835 
against minor member. See Co-OPERATIVE 











Societies Act, 1912, s. 21c) 487 
- filed with cousent of parties. See  OrviL 
Procepure Cops, 120+, Sca, I], Para 20 195 :b) 
—Making of award after expiry of period 


allowed — Validity of award—Travancore Civil 

Procedure Code, U. XXXIX. 

The validity of an award made under order of court 
depends upon the making of it within the period. 
allowed and itis immaterial on what date it is tiled. 
But when the award itself bears a date after the 
expiry of the period allowed, it will be set aside, 





PERUMAL PILLAY v. NAGAMMA SIVAKAMI Trav. 529 
akan Private arbitration —Legality of - Award, 
tf can be treated as agreement or compromise 


adjusting suit—Cochin Civil Procedure Code 
(iegul: Lof 1079, M. 12), s.872—Arbitrator—Allegation 

of miscunduct—Waiver by conduct of party 

impeaching 

A private arbitration is permissible in law and the 
award made in such an arbitration can be treated as 
an agreement or compromise adjusting the suit and 
recorded as such unders. 372, Cochin Civil Proce- 
dure Code, 
’ -In a case of private arbitration too precise an 
insistence on the forms of judicial procedure cannot 
be expected, and when the party impeaching the 
award has waived his objections by his conauct, he 
cannot be heard to say that the award is vitiated by 
misconduct on the part of the arbitrator. VARUTHU 2. 
Mani T Cochin 668 F. B. 
-———Validity. See CIvIL PROoCEDURE Cope, 1903 

Sou. II, PARA 20 195 (b) 


Banklng—Manager of Bank—Power to ‘back’ bills 
—Power to ‘endorse’ and ‘pay’, whether involves 
power to ‘back’—Practice of Banks—Contract 
—Mistake of fact— Suit to recover money paid by 
mistake—Essentials of cause of action—Construction 
of deeds—Omissions. 

There is no principle of construction which per- 
mits a document contrary to its actual wording 
to be read as though it followed a proposed prece- 
dent unless between the parties it has been recti- 
fied or at leastis suchas would by the court 
be rectified. 

The power to ‘endorse’ given to the officer of 
a Baak should not be construed as giving the 
officer the power to sign otherwise than as drawer 
or acceptor or holder so as to cause the Bank to 
“incur the liabilities of an indorser” under s. 56 
of the Bills of Exchange Act. Itdoes not empower 
the officer to ‘back’ bills on behalf of the Bank. 


Power to ‘pay’ cheques does not involve the 
power to promise to pay. 
Gsneral words used in a power of attorney 


must be read with the special powers given in 
the earlier clauses, and cannot be construed so as 
to enlarge the restricted powers there mentioned. 

According to ordinary banking usageit is quite 
outside’ a manager's general authority to ‘back’ 
bills on behalf of: the Bank. | 

To establish a cause of action to recover money 
as money paid by mistake, the mistake should ba 
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as to some fact causing a liability to pay. .Cash ` 
handed over under a voluntary contract hardly: 
comes within that ‘description  ADAIKAPPA CHETTIAR 
P. C. 660 
Bar Councils Act (XXXVIII of 1926), s. 10- Mis- 
conduct of Advocate—Advocate acting not for client - 
but in personal capacity~Nobody suffering by. 
action—Complaint to harass Advocate—Punishment 
—Imputations upon fairness of Judge by Advocate 
as party to proceedings—Action under disciplinary 
jurisdiction, if can be taken. H 
Where an Advocate makes false allegations involv- 
ing imputation on the fairness und impartiality of 
Judicial Officers in proceedings to which the Advocate 
himself.isa party, he should not be dealt with for 
professional misconduct under the Bar Councils Act, ` 
An Advocate was charged with having verified an 
application falsely and endeavoured to deceive the 
court and to deprive the decree-holder of money due 
tohim. Itappeared that the Advocate was not acting 
for a client in this matter but in his personal capacity 
in his own litigation, and that the complainant filed.. 
the complaintat the instance of a third. person who 
had been engaged in litigation with the Advocate, 
The Advocate had suffered heavy expenses in defend- 
ing himself and nobody had suffered by his action: 
Held, that under the circumstances suspension of 
the Advocate from practice-for three calendar months 
would be sufficient punishment. In the matter of. 
ADVOCATE OF BENARES 


return- -If can be used in favour of person filing 

return, 

Under s. $5 of the 
return cannot be used in favour 


Cess Act, the road cess 
of the person 
uséd against him. 
KHUDAN LAL SINGH v. NAFIZ UD-DIN i Pat. 43 
Bengal Embankment Act ill of 1882), s. 76, 
cls. a), ib), 80—Making repairs and placing sluice 
gate in embankment—Conviction for—Prohibitory 
notification — Publication in manner prescribed in 
s. 80—Whethr eessential—Existing embankment,’ 
meaning of. : 

Two persons were convicted of offences under s. 
76, cls. (b)and ʻe) respectively of the Bengal Em- 
bankment Act. It was urged on their bebalf that 
there was no proof that s 76 b) had been published 
as required by s. £0 of the Act, and that the accused 
did not ‘add to any existing embankment’, on the 
ground that the words ‘existing embankment’ meant 
the embankment as it existed in 1911, when the 
notification was made: 4 

Held i) thats 6 of the Act madeit clear that th 
notification applying s.76 (b) would come into effect 
the month after the date of its appearance in the Cal- 
cutta Gazette irrespective of further publication under 
the last part of s. 6 and in the manner set out in 8. 
80 which publication is directory merely and not 
mandatory: A f 

(ii) that the expression ‘existing embankment’ in 
s. 76 (b) was in contradistinction to ‘new embank- 
ment’ and meant an embankment existing at the 
time when the addition was made. i 

A sluice annexed to an embankment is under the 
definition included in the term ‘embankment’ as used 
in the Act. f ; 

(iii) that the accused in making the repairs and i 
making a sluice to the bandh rendered themselves 
liable to punishment under s.76 b}. DAMODAR NARAYAN 
CHAUDHURY V. EMPEROR Pat, 35 


All. 5645 B: ` 
Bengal Cess Act: IK of 1880), s 95—Road cess . 


+ 
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Bengal Emergency Powers Ordinance of 1931, 
ss. 33 (2), 39 see GOVERNMENT or INDIA Act, 
1915, (5 &6 Geo 2 C 61) 280 

Bengal Municipal Act (Ill of 1884), ss 85, 89— 
Personal tax and property tax imposed in same ward 
— Legality of—Personal tax, if attaches itself to 
any particular holding—Sanction of Local Govern- 
ment, if necessary for imposition of personal tax. 

A Municipality may, under s. 85, Bengal Municipal 
Act, read with s. 89, realise a personal tax from occu- 
pants of private buildings, and also assess rates on 
the wale of Government buildings in the same 
ward. 

The personal tax imposed under s. 85 does not 
attach itself to any particular holding but it isa tax 
imposed upon a person occupying a holding within 
the Municipality according to circumstances and 
property. 

Previous sanction of the Local Government need 
not be obtained for the imposition of such personal 
tax. 

The words “until the Commissioners at a 
meeting with tha sanction of the Local Govern- 
ment shall otherwise direct,’ are intended to 
enable the Commissioners with the sanction of the 
Government to make such alteration in the rate, tax 
ete., that were realised under the old Act as to remove 
them altogether, or as las been provided in the Act 
itself, change one kind of rate to another kind of 
rate, HRIDOY RANJAN Sen v MYMENSINGH MUNICIPALITY 

` Cal. 66 

Bengal Patni Taluks Regulation (VIH of 1819), 
8.8—Construction of kabuliyat—Patnidar bound 
to pay additional rerenues—Cesses to be regarded 
part of patni—Lstoppel—Plaintiff preventing patni 
sale by paying revenue—Whether can objectato 
sale subsequently—Sale—Unrestricted competitive 
bidding —Necessity of—Notice under s. 8—Essentials 
of —S. 8 (2)—‘Conspicuous’, meaning of. 

Where by the terms ofa paini kabuliyat the 
patnidar remained bound 'to pay any additional 
revenue for any newimpost which might be levied 
by the authorities on the zemindaries’; 

Held, that cesses were covered by these words and 
it was a fair construction to put on the document 
that the intention of the contract was that the ad- 
ditional impcsts were tobe treated as part of the 
patmi rent and realized as such 

For the purposes ofthe Patni Regulation the 
Commissioner is not an appellate authority in his 
relation tothe Collector, and hence the Collector 
cannot be said to have no jurisdiction to hold a 
sale despite the Commissioner's decision to the 
contrary. 

There is nothing in the Bengal Patni Regulation 
(VIEL of 1819), to justify the view that a paini 
tenure consisting of lands situated in more touzis 
than one isnot a taluk under that Regulation or 
that it cannot be sold under it. 

Where it appeared that intending bidders pre- 
sent ata patni sale were under the impression 
that there would be no sale if the money due would 
arrive in the course of the day: 

Held, that an auction-sale held under such cir- 
cumstances was nota sale free from unrestrictive 
competitive bidding and hence could not be upheld. 

For compliance with s, 8 of the Regulation, it 
is nob necessary to state in the application orin the 
‘notice any paini which may be in arrears but in 
respect of which the zemindar does not desire to 
‘proceed, though an omission to issue a general 
notice is fatal. 
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The word ‘conspicuous’ in s.§, el. 2 isa relative 
term A place inside the nezarat where such 
notices have always been affixed and the public 
have free access to the place and everybody interest- 
edin matters of this description knows very well that 
it is to be found there is a conspicuous place within 
the meaning of s. 8. BHUPENDRA Narayan v. MAHARAJ 
BAHADUR SINHA "Gal. 397 


Bengal Rent Recovery (Under-Tenures) Act VIII 
of 1865', s 16—Purchaser at sale of under- 
tenure-—Whether gets it free from encumbrances. 
Under s. 16, Bengal Rent Recovery Act, the pur- 

chaser at the sale of the under-tenure is to acquire it 

freefrom all encumbrances created by the under- 
tenure holders without the landlord's written consent 
or satisfaction, JaapisHwark DAYAL SINGH v. DWARKA 

SINGH P, C. 781 


Bengal Tenancy Act (VIII of 1885), ss. 5, 7-- 
Income from hat heldon a portion of tenure—Whe- 
ther constitutes rent—Enhancement, if permissible— 
Lessee and licensee, distinction between. 

The amount realized from sale of goods in a hat 
cannot be said to berent within the meaning of the 
term ‘gross rents’ occurring in s. 7, sub-s. (3), Bengal 
Tenancy Act, : 

The term ‘rents’ as used in s) 7, sub-s. (3) must 
have the same sense as it bears ins. 5 of the Act. 

The persons who come to the hat to sell paddy 
or cloth or curd or saltor vegetable can in no 
sense be held to be tenants, nor can the fees or tolls 
realized be classed as rents within the definition of 
those terms as given in the Bengal Tenancy Act. 

They are licensees and not lessees and the broad 
distinction between a lessee and a licensee is that 
while in the case of the lessee there is a transfer 
of interest in the land to the lessee, in the case of a 
licensee there is no such transfer of interest. KHUDAN 
Lat SINGH v. NAFIZ-UD-DIN Pat. 43 
——— sS. 35, 52—Enhancement—Additional rent 

for excess land—Land comprised in tenancy not 

measured at cadastral survey —Discretion, use of, by 
jirst Court of Appeal. 

‘The plaintiff made certain claims in suits for 
additional rent for excess area in the possession of 
the tenants, defendants in the suits,on the basis of 
areas recorded inthe last Cadastral Survey under 
Chap. X, Bengal Tenancy Act. The plaintiff asserted 
that in the year 1891, there was a compromise arrived 
at as between the landlord and the tenants, by which 
rents were fixed at a certain rate per kani The 
plaintiff let in no evidence to show that there was 
any excess land nor to show that the tenants had got 
possession of any additional lands It also appeared 
that there was no actual measurement in 1891 when 
the last assessment was made: 

Held, that if there was no measurement at any 
time, or if there was no measurement which was 
accepted by the defendants the rate per kani men- 
tioned in the plaintiff's papers, standing by itself, 
could not be of any avail to the plaintiff, if the 
area was never ascertained on proper measurement, 
and accepted by the defendants, and the plaintiff 
cannot upon the plain reading of s. 52 of the 
Bengal Tenancy Act, succeed in his claim for 
additional rent for excess area, as madein the 
suits. 

In view of the provisions contained in s. 35 of 
the Bengal Tenancy Act, the facts and circumstances 
in each case have to be taken into consideration in 
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determining the limit of enhancement, so that it 
may not be unfair or inequitable to the parties 
concerned. 

lt would not be right to say that discretion in the 
matter ofenhancement of rent, on the ground of its 
being fair and equitable, could be exercised by the 
trial Court only and that it was not Open tothe final 
court of facts to use its own discretion, based upon 
facts and circumstances of the case before it. JAGAT 
KISHORE v KAMARUDDIN Cal, 513 

S. 87 —Abandonment—Non-transferable occu- 
pancy holding—Usufructuary morigage by tenant 

—Sale for rent—Purchase by landlord—Landlord’s 

rightto re-enter. 

The tenant of a non-transferable occupancy holding 
gave ausufructuary mortgage of it to a stranger. 
On default being made in payment of rent, the 
landlord obtained a decree for rent and in the sale in 
execution, the landlord himself, purchased the 
holding. 

Held, that under the circumstances of the case, 
there was complete abandonment by the tenant and 
therefore the plaintiff had the right to resume posses- 
sion gua landlord irrespective ofthe fact that he 
himself happened to be the auction-purchaser as by 
the sale the scintilla of interest which remained in 
the tenants was finally extinguished. SARAT Kumar 
v. ABDUL Bary Cal. 33 

ss. 106, 109—Withdrawal of suit— 

Prohibition of s. 109, if applies. 

The prohibition ofs. 109 of the Bengal Tenancy 
Act applies even if the suit under s. 106o0f the Act 
was withdrawn, Girwar Narayan Manton v. KAMLA 


PRASAD Pat 113 
$. 147-A—Non-compliance, effect of, . 

Non-compliance with the provisions of s. 147-A, 
Bengal Tenancy Act, does not make the decree a 
nullity. GIRWAR NARAYAN Manton v, KAMLA PRASAD 

Pat.113 
SS. 148, 167—Nolice—Knowledge, sufficiency 
of —‘Assignee’ ins. 148, meaning of. 

Section 167, Bengal Tenancy Act, speaks of “notice” 
and not “knowledge” andso requires some intimation 
of a definite character as regards the nature and the 
particulars of the encumbrance to serve as a basis, on 
which the starting point of the period contemplated 
.by the section may rest 

Obiter :—As no form of notice has been prescribed 
by the statute,knowledge or intimation may sometimes 
be sufficient to impute notice, if the circumstances are 
such as may reasonably require the person, who has 
such knowledge or’ intimation, to enquire about the 
particulars. 

The word ‘assignee’ in 8 148 (h), Bengal Tenancy 
Act, does not include persons in whom a legal estate 
was rested by anact of the owner but who have no 
independent interest in the property. 

Though a Collector acting under s. 167 is a 
ministerial officer, there is nothing to sug. 
gest that the Oollector may not change his mind 
or that he may not subsequently do what he had 
declined to do before. Goran Lan CHANDRA v. 
AMULYAKUMAR SUR Cal. 747 
————S. 167—Sale—Inadequacy of price, effect 

of—Collector acting under s. 167, jurisdiction of. 

Inadequacy of the price is hardly a consideration 
which comes in when the question is what is the legal 
consequence that should have followed from a gale. 
Irregularities and errors regarding only the forms 
used and the statements as to the existence or 








— 
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otherwise of encumbrances cannot affect the statutory 
Consequences of the sale that was held. GopaL Lau 
CHANDRA v. AMULYA KUMAR SUR Cal. 747 

S. 170 —Rent decree—Claim—Civil Procedure 

Code (Act V of 1908), 0. XXI, r. 58—Claimant, if 

entitled to show decree was obtained against wrong 

person, or that the tenure belongs to him, 

Section 170, Bengal Tenancy Act, pre-supposes a 
rent decree. A claim may be made under O. XXI, r. 58, 
Civil Procedure Code, on the ground that the decree 
isnot a decree of the kind pre-supposed in the 
section, 

But when theclaimant while not denying that the 
decree-holder was the sole landlord of the holding in 
suit, or that arrears of rent were due in respect of “the 
holding, only contends that, the defendants against 
whom the landlord proceeded -were his under-raiyats 
and that he was entitled to show that the decree was 
not a rent-decree, it isnot open to the claimant under 
O. XXI, r. 58 to show that the decree under execution 
is not a rent decree by establishing that the decree was 
obtained against a wrong party, inasmuch as that 
would really be establishing that the decree isa 
nullity, and establishing it under O. XXI, r. 58 which 
is excluded by s. 170 of tha Bengal Tenancy Act. 

A third party cannot avail himself of O. XXI, r, 58 
against arent-decree merely on the ground that the 
tenure or holding in suit belonged to him. DEONANDAN 
Prasap v, PIRTHI NARAYAN Pat. 40 


Berar Land Revenue Code, 1896, 8. 4 (17)— 

Berar Land Revenue Code, 1928, s, 2 (2). 

Where the inam was granted in pre-British period 
tothe ancestor of the present holder as rgmuneration 
for service asa Kazi: 

Held, even if the grant meant an assignment of 
revenue and not of land, it was capable of being re- 
garded as an alienated land within the meaning of 
B. 4 (17), Berar Land Revenue Code, 1896, and s. 2 (2) 
of the Berar Land Revenue Code, 192, and the 
grantee was not a mere licensee. SYED SHAFKAT 
Hossain v COLLECTOR OE AMROATI Nag. 364 
Bombay City Municipalities Act (XVIII of 1925), 

& 15— Election petition—Judge, whether court or 

persona designata-~Revision to High Court, compet- 

ency of—Civil Procedure Code (Act V of 1908), s. 

110. 

A Judge acting under s, 15, Bombay City Muni- 
cipalities Act, does not do so inthe exercise of his 
ordinary Civil jurisdiction but asa persona designata 
and hence an order passed by a Judge in such 
capacity cannot be revised by the High Court under 
8. 115, Civil Procedure Code. JAGMOHAN SURAJMAL 
v VENKATESH GOPAL RANADE Bom 378 


Bombay Gambling Act (IV of 1887), s. 7—Hindu 
gambling on satam ‘day —Loval custom—Non-admis- 
sion of non-Hindus~—Presumption under s, 7, rebut- 
tal of. 

Where certain Hindus were found gambling in a 
house on satam day on which according toa local 
custom Hindus used to gamble and no non-Hindug 
were admitted to the house ; 

Held, that the presumption under s. 7, Bombay 
Gambling Act, was sufficiently rebutted by the 
fact that it was the satam day on which the gambl- 
ing was going on and that no  non-Hindus were 
admitted to the premises. PABUMAL v. EMPEROR 


Sind 522 (a) 
Bombay High Court 


(Original Side) Rules, 
1930, r.539. See Costs 363 


vi 


Bombay High Court Rules 


(Original: Side), 
r. 581. 


See Orvit Procepure Cope, 1908, s. 17 
130 
Bombay Local Boards Act (VI 0f1923), s.136— 
Suit against District Local Board based on breach 
of contract, whether governed by .8. 186—Special 

rule of limitation, whether available to plaintiff. 
\ A suit for damages against a District Local 
Board, based upon a breach of contract does not 
fall within the ambit of s. 136 of the Bombay 
-Local Boards Act of 1923, and consequently the 
rule of limitation prescribed in that section does 
‘not govern such a suit. District Loca BOARD oF 
Poona v Visanu RAGHOBA Bom 625 
‘Bombay Securities Contracts Control Act (VIII 
of1925),r 176—Scopeof the Rule—Transaction 


£ bermeen principal and broker, if governed by the 
Rule .. 
2ule 176 under the Bombay Securities Contracts 


Control Act, does not apply to transactions between 
‘a member -of the exchange and a clerk of another 
‘member where the relationship is merely that of 

principal ant broker. The ‘Rule only deals with 

contracts as between principal and principal. 

HIRALAL THAKOREDAS PAREKH Vv. OHHOTALAL MULCHAND 


Bom. 394 (a) 
1908, O. XXI, rR. 58, 63 
112 


See CRIMINAL TRIAL 20 
‘Burma Courts Act (XI of 1922),s.11. See CivIL 
PROOEPURE Cope, 1908, s 100 829 (b) 


Calcutta High Court Rules (Original Side) 
Chap XXXVI, cl. 20—Hzecution after final 
determingtion of suit—Practice. 

_ Under the rules of the Calcutta High Court 

(Original Side), a person to whom costs are awarded 

: by the trial Court in interlocutory matters has a 

choice between proceeding with taxation and execu- 

tion at once and leaving both taxation and execu- 
tion until after'the final determination of the suit. 

“As the latter course is more equitable, it should be 

` -followed where there are no directions to the con- 

- trary. 

©- According to the English practice in the King’s 


Burden of Proof. 
. See Orv, PROOEDURE CODE, 


- Bench Division, as inherited from the Common 
‘Law Division, the: practice has - always prevailed 
of having notaxation of costs till the termination 
-of the action, but this practice does not apply in 
‘the Court of Appeal and does not prevent taxation 
-of costs allowed by the Court of Appeal. DAULATRAJ 
y, KALIOHARAN GHOSE Cal. 76 


f Cantonments—Peshawar Cantonment—Presumption 
of ownership of sites within Cantonment area— Right 
to eject occupants on payment of compensation. 
The Cantonment Board of . Peshawar must be 

- regarded as the owner of all sites within the Peshawar 

-Cantonment and the Board isentitled to eject 

the occupants of such sites on payment of com- 

r pensation, in the absence of evidence to prove that 

«the latter had acquired proprietary rights therein. 

CANTONMENT BOARD, PESHAWAR V. SANT SARAN 
` Pesh. 657 
- C. P. Land Revenue Act (Il of 1917), s. 68 (3). 
£ See O. P TENANOY Act, 1820, 8s. 49 603 
c. P. Munlcipallties Act (II of 1922), s. 179, 
sub-s. 1, cl. (b)—Bye-law No.8 framed by Com- 
mittee under Notification No. 987-611-VII1, dated 

( 18th March, 1926, whether ultra vires | 

-, The mere fact of the Local Government having 

“signified -its approval to a bye-law will not render 
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the bye-law valid, in the absence of clear and un- 
mistakable language in the Act empowering a Com- 
mittee to make such a bye-law.. ‘ 
The bye-law framed under s. 179, sub s (1), cl. 
(b) of the O. P. Municipalities Act for regulating 
the use of grain, cotton and timber markets within 
the limits ofa particular notified area, is ultra vires 
as the Committee exceeded the power conferred upon 
it by. s 179, (1) b) of the Act in framing the bye- 
law in question. A MERCHANT AT KARELIGANJ V. 
NOTIFIED AREA COMMITTERE, KARELIGANI Nag 857 (b) 
C P. Tenancy Act (lof 1920), ss. 2 (17), 49 (2), 
95 (1,—General Clauses Acti X of 1897), s. 8 (25). 
Where a registered deed of mortgage stated clearly 
that sir rights in the village were not affected 
by the deed but contained a statement that certain 
mango trees "with trunks and blossom” standing in 
sir fields formed part of the mortgaged property, and 


it was contended that s. 49(2) of the O P. Tenancy 


Act prohibited registration of such a deed and the 
registration was therefore invalid: 

Held, (i) that there was no presumption that sir 
land included trees andthe deed though it purported 
to transfer the right in the trees, did not thereby 
purport to transfer the right to occupy any portion of 
si? land; 

(ii) that even if undera proper interpretation of the 
law the trees must form part of the sir land, the par- 
tiea tothe deed may still assert in good faith that 
they do not do so,and the registering officer acting 
with duecare may register the document under a 
mistaken view of the iaw, and the registration will 
not be invalid in eueha case KISANLAL MAHASRI V. 
Parku KUNBI _ Nag 147 
——_—s. 6 (6)—Transfer by tenant without notice 

to landlord—-Landlord’s right to possession—Date of 

accrual—Date of sale or date of deposit—hight to 

mesne profits. o 

Under s. 6 (6) of the O. P. Tenancy Act the right 
of the landlord to obtain possession does not accrue 
until he actually deposits the price fixed by the 
revenue officer and he is not, therefore, entitled to 
claim mesne profits or compensation for use and occupa- 
tion from the transferee for the period intervening the 
date of the sale and his making the deposit. 

The proper course for the landlord in such casesis to 
filea suit for rent against the tenant, since the original 
tenancy continues until the transfer is either con- 
firmed in favour of the transferee by the landlord's 
failure to make the deposit, or the landlord himself 
acquires it by depositing the price 

‘The transferee's ‘possession in such a case is 
neither that ofa tenant nor ofa transferee. BUJAN- 
SINGH v. Rao SADASHEORAO DAMODHAR Rao Nag. 358 
__——s 49-C. P. Land Revenue Act (II of 1917), 

s 68(8)—Mortgage of khudkasht— Land subsequently 

declared to be sir—Foreclosure—Mortgagor, whether 

becomes occupancy tenant —I nterest—Stipulation for 
double penalty ~ Correct procedure—Contract Act 

(IX of 1872), 8.74. 

Where lands that were khudkasht at the time of 
the mortgage have subsequently been declared to be 
sir by the Settlement Officer under 8 68 (3, of the 
O. P. Land Revenue Act, on foreclosure, the mort- 
gagee can only obtain proprietary rights over the 
land. The cultivating rights in such land wil 
remain with the mortgsgors who will become occu 
pancy tenants under s. 49 J) of the Ç. P. Tenancy 
Act. 

The correct method to 
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double ‘penalty, namely, enhanced interest on de- 
faulted instalments and then an exigibility clause 
‘in case of three defaults, is to allow the enhanced 
-interest on the defatilted instalments up to the date 
when the exigibility clause comes into operation 
and then from that toallow interest at the original 
‘rate on the.whole principal amount till the date of 
suit From the date of suit further interest may 
be allowed onthe whole sum found due until the 
date fixed for payment. RAJESHWAR v. RUKHMA 
; Nag. 603 
Child Marriage Restraint Act (XIX of 1929), 
ss. 5, 6—Parent or guardian of minor contracting 
, party—Liability to punishment--Punishment under 
, 8&5 and 6—Legality of—One party a minor— 
= Section 6,if applies 
. Where a Hindu parent or guardian takes part in 
a child marriage,he must be deemed to have done 
anact to promote the marriage, to have permitted 
the solemnization ofthe marriage or to have negligent- 
y failed to prevent the solemnization and is liable 
to punishment only under s. 6 of the. Child Marriage 
Restraint Act and not for two offences under ss. 5 and 
6 respectively. 

Section 5 ofthe Act should not. be construed go 
broadly as to include the bridegroom and the parent 
orguardian of a minor contracting party. The 
section applies to persons other than-the contracting 
parties tothe marriage and the parent or guardian 
of a minor contracting party. 

, The expression “when a minor contracts a child 
marriage” used ins 6 is wide enough to cover a case 
pf a marriage to which both parties are minor as well 
as to one to which one party isa minor, GANPATRAO v. 
EMPEROR . Nag. 277 
Ghota Nagpur Encumbered Estates Act(VI of 
, 1876), 5 12-A—Khorposh grant in favour of a 
: member of a family—Validity—Sanction of Com- 
: missioner —Necessity of —Alienation without sanction 
, void ab initin— Previous decision about validity of 
such grant~Whether operates as res judicata. 

e The object of the Ohota Nagpur Encumbered 
Estates Act is to preserve tha estate for the heir, 
and any dealings with the property which might 
have the result of keeping the heir out of possession 
attracts the operation of s. 12-A. 

_ A khorposk grant usually implies that the 
subject-matter of the grant willrevert to the 
grantor or his heir only on failure of descendants of 
the grantee in the direct line, and attracts the 
operation of s 12-A and requires for its validity 
the previous sanction of the Commissioner. 

An order of the Commissioner tefusing to sanction 
an alienation or charge is appealable to the Board 
of Revenue. 

An alienation or charge made without the sanction 
of the Commissioner being void ab initio, cannot 
be impregnated with life by a decision in a prior 
suit. Such adecision cannot operate as res judicata 
and is not binding in a subsequent suit BOGESHWARI 
CHARAN SINGH v BINDESHWARI CHARAN SINGH 
a : Pat 495 
Chota Nagpur Tenancy Act (VI of 19681, ss. 
-64(3 ,77—A pplication under 3. 64 (8) — Liability 
. as to compensation—Ghatwali tenure, incidents of 
, Twelve years’ occupation, principle of— 
| Applicability —General occupancy rights, when and 
“how accrue—S ?7, if bars application of procedural 

provisions of Act. 

, Prima facie the incidents of a ghatwali tenure or 
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holding would relate to such matters as, for example, 
its permanency, fixity of rent, heritability, and liabil- 
ity to attachment and sale in execution of decrees, 
and the acquisition of a right of occupancy {not by 
the ghatwal but) by a raiyat under him in ghatwalt 
land may also bean incident contemplated by that 
section or by the analogous provisions contained in 
s. 181 of the Bengal Tenancy Act. 

Section 77 of the Chota Nagpur Tenancy Act 
merely leaves the incidents of ghatwali tenures un- 
touched bythe Act except in so far as the Local 
Government may otherwise direct by notification, 
It doesnot displace any local custom regarding 
‘occupancy ‘rights in ghatwalt land. Such occupancy 
rights are not barred “by the principle which has 
been applied against the accrual of occupancy rights 
by twelve years’ raiyati occupation and there is no 
reason why they should not, by custom or ‘other- 
wise, accrue in ghatwali lands. -. | 

Section 64 affects procedure rather than substan- 
tive rights, and s. 77 does not bar the applica- 
tion of the provisions of the Act regarding .. proce- 
dure to ghatwali land. ` f k 

Where there is a change ofghatwal the applica- 
tion under s. 64 (3) will have to be made ‘by the 
ghatwal who is holding office at the time of such 
application On receipt of the, application, the 
Deputy Commissioner has to decide between the 
applicant and the cultivator and will have no juris- 
diction to require the former ghatwal or his heirs 
to pay compensation for the benefit of his successor. 
DIGAMBER SINGH v LENGRA MANJAT Pat 673 (b) 
———ss. 208, 211, 214—Sale of tenure under 

8 208—Impleading of all parties intergsted in the 

tenure—Necessity of —S, 211, scope of—Benefit of 

s. 214—When can be taken—Order for sale ultra vires 

—Jurisdiction of Civil Court to interfere with sale. 

In order to justify asale of the tenuré under the 
provisions of 8.208 of the Ohota Nagpur Tenancy 
Act, all parties interested in the tenure must be 
joined as defendants in thé: rent suit, or be suffici- 
ently represented by parties joined as defendants, 

Section 211, Chota Nagpur Tenancy Act, relates to 
a case where parties interested in the whole 16 annas 
of the tenure have been joined as defendants, but 
a third party claims an interest in room and place 
of oneor moreof the defendants, ‘and does not 
apply where the whole interest is not covered by the 
parties joined as defendants, and the party omitted 
should have been joined in addition. , å 

In order to take advantage of s; 214; it must be 
established that the sale was a sale made under 
Ohap. XVI ofthe Act, which includes ss. 135 to 229, 
which in effect is a question of jurisdiction, Under 
Uhap. XVI ofthe Act a statutory jurisdiction Js 
conferred on the Revenue Courts, but that jurisdic- 
tion must be exercised within thestatutory powers 
conferred | : h a 

An order for thesale ofa tenure without having 
the whole interests in the tenure represented before 
court, is ultra vires and outside the jurisdiction ofthe 
Revenue Court that orders the sale. Consequently ‘a 
Civil Court has jurisdiction to challenge the sale.” * 
JAGDISHWAR DAYAL SINGH v. DWARKA SINGH P.C. 781 
Chur lands—Title— Possession, suit for—Pleadings, 

construction of —Absence of proof of continuous pos- 
- session— Principles applicable. 

. In the case of chur lands which are constantly 

going under water and re-formiog it is very difficult, 

until a full investigation basêd on a proper survey, 
e 


_ had no opportunity of raising the plea. 


.any degree of certainty whether 


-2 Where there is no 
under O. V, r. 19, Oivil Procedure Code, that the 
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and comparison of maps is made, to premise with 
1 a claim would 
really lie onthe ground ofa new formation as 
being re-formation in situor a contiguous accretion. 
Pleadings in cases concerning such matters, should 
not be construed too strictly unless one must ds so 
for.some very good reason. 

Where there is no proof of. any continuous or 
systematic possession through tenants by which the 
title of the rightful-owner may be dislpaced, those 
principles must be applied which are applicable to 
newly formed chur lands in which both parties were 
merely scrambling for possession, namely, that pos- 
session lay with him who had title. SARAT CHANDRA 
‘Ray v. BHUPENDRA NARAIN Rat | - Cal. 525 
Civil Procedure Code (Act V of 1908),s 9. See 

U. P.. District Boarps Act, 1922, s. 35 403 

$.11—Censtructive res judicata in execution 
proceedings—Proper service, necessity of. 
declaration by the court 


notice was duly served, it 18 not a due 
service for the purpose of creating constructive 
res.judicata in execution proceedings. 
, Consequently an order for notice on an applica- 
tion cannot operateas res judicata on thè ques- 
tion whether it was within time, if asa matter of 
fact the respondent was not properly served and 
RAMASWAMI 
CHETTIAR v. CHINNAPPA CHETIY . Mad. 765 (a) 
—— 5. 11—Decision on points not necessary for 
decision of controversy—Whether operates as res 
judicata. 
. For the poro of determining the effect of a 
former suit on a subsequent one, it is not the 
issues only that should be looked into but the neces- 
sity for their decision, A decision in a former suit on 
a point not necessary for determination of the real 
dispute between the parties cannot operate as res 
judicata in a subsequent suit between the same 
parties, SUKHDEO SINGH v. Marura SINGH Lah. 606 
————S 11—Res judicata between co-defendants— 

Conditions—Omission to raise express issue and 

ubsence of active contest, effect of. 

The three conditions necessary to constitute a 
decision res judicata between co-defendants are, (1) 
there must bea conflict between the defendants con- 
cerned (2) it must be necessary to decide the conflict in 
order to give the defendants the relief claimed, and (3) 
the question must have been finally decided. The 
mere factthat no distinct issue was. struck on the 
point is immaterial So also is the fact that there 
was no active contest. ABDUL RAHIM v, Fates ULLAH 

aai Lah. 724 

s. 11—Res judicata—Question of law- Ques- 
tion, whether document is award or partition deed. 

; The question whether a document was an award 
or a partition is nota mere question of law but has 
to be determined with reference to the evidence of 
the circumstances on which the document concerned 
came to be executed and the decision in such a matter 
may certainly operate as res judicata. ABDUL RAHIM 
v. FATEH ULLAH : Lah. 724 
ss. 11, 34, 47—Construction of decree— 

Execution of appellate decree—Construction of 
. lower Court's decree, whether res judicata—Purchaser 

of equity of redemption, whether legal representative 

—Right to appeal—Principal amount of decree, 

meaning of. | ; 

A purchaser: the equity ofredemptiop from the 
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judgment-debtors, is their ‘representative’ within 
the meaning cfs. 47, Civil Procedure Code. 

The expression ‘representative’ in s. 47, Civil 
Procedure Code, has been construed in a wider 
sense than the expression ‘legal representative’ and 
includes also representative-in-interest. 

The two tests to be applied in «determining 
whether a person isa ‘representative’ within the 
meaning of s. 47, Civil Procedure Code, are (1) 
whether any portion of the interest of the decree- 
holder or of the judgment-debtor, which was 
originally vested in one of the parties to the suit 
has, by act of the parties or by operation of law, 
vested in the person, who is sought to be treated as 
representative and (2), if there haa been 
devolution of interest whether sofar as such interest 
is concerned that person is bound bythe decree, 

Where the expression ‘principal amount of the 
decree’ which occurred in a decree was construed 
by the court as including future interest, but 
the decree was subsequently affirmed by the 
Appellate Court: 

Held, in an application to execute the 
decree that the matter of the construction of thé 
decree was not res judicata. 

Held, further, on aconstruction of the decree that 
the expression principal amount of the decree. did 
not include interest after the date of the suit. 

Future interest awarded unders 34, Civil Pro- 
cedure Code, is really in tke nature of damages 
granted by the court for the plaintiffs being kept 
out of the money due to them, after the date of the 
décree. ABDUL Aziz V. ALLIANCE BANK or SIMLA, Lrp 

Lah. 408 
—— 88.11, 69 to 72, O. XXI, r. 2—Transfer of 
decree to Collector for execution—Powers of Collector 

— Liquidation scheme—Certification of satisfaction 

by Collector—Subsequent application for execution 

to Court—W hether barred by res judicata or estoppal 

—Jurisdiction of Court to consider if decree is 

satisfied, 

Although a decree is transferred for execution to 
the Collector under ss. 69 to 72, Civil Procedure Code 
it is for the Court which passed the decree and not 
for the Collector to construe the decree. All that is 
delegated to the Collector is to consider the proper 
mode inwhichthe deciee may be satisfied by an 
agriculturist-debtor, £o, as to save, if possible, the 
sale of his property, and it is for that purpose that he 
is required to formulate a liquidation scheme which 
may not be interfered with by the Court. But there 
is nothing in the Court or the rules frame thereunder 
to warrant the suggestion that the Courtis divested 
of its powers of holding an inquiry into the question 
whether the amount of the decrce has been satisfied or 
not or to order a further execution when the Collector 
has returned the papers under an erroneous belief 
that the whole amount has been liquidated 

Consequently, an application under O. XXI,r. 2 
can be made to the Civil Court which has transferred 
its decree for execution to the Collector, 

Where proceedings for execution of a mortgage - 
decree were transferred for execution to the Collector 
and the judgment-debtor applied under O XXI, r. 2 
to the Court to notify that the decree had been fully 
satisfied and on being referred to the Collector, the 
Collector certified the amount due which being paid, 
the Collector returned the papers to the Court hold- 
ing that the decretal amount had been liquidated, and 
after the court had passed an order accordingly, the 
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decree-holder applied for exccution claiming 4 
large amount as still due: 

Held, that the application was not barred either by 
res judicata or by estoppel by conduct and that it 
was competent. HIROMAL v. TINDANMAL Sind 579 

s 17—Bombay High Court Rules (Original 

Side), r. a8. 

Although the court of a Sub-Judge in British 
India cannot order the sale of property ina Native 
State even if the mortgage is valid. the Civil Proce- 
dure Code not applying to such sales, yetso far as 
the High Court is concerned the machinery to carry 
out the decree which the court might ultimately 
pass is provided inthe High Court Rules. The 
High Court can, therefore, ordera sale of property 
in a Native State because when the Commissioner 
in carrying out the decrees passed in mortgage 
suits proceeds to sell the property he does not adopt 
the machinery of the Civil Procedure Code but he 
is doing so under the rules framed by the High 
Court in that respect. CENTRAL BANK oF INDIA LTD. 
v. NUSSERWANJI H. BHARUCHA Bom. 130 


mn, 29, 0. V, r. 26, O. XXVi— Witness in 

Native Stote within 2.0 miles from court—Refusal 

to appear—Duty to issue commission. 

There is no law by which witnesses in Native 
States which have made arrangements for mutual 
service of processes within British India can be 
compelled to obey these processes and punished if 
they fail to dogo. Therefore, in the case of such 
witnesses the court would not be justified in refus- 
ing to issue a commission on the mere ground 
that the distance to the place where the witnesses 
reside is less than 200 miles from the court. SUBBIAH 


PILLAT Vv. NELLAYAPPA PILLAI Mad. 201 
——— s$. 34, 47. See O1vit PRooEDURE porii 
8 


1908, s. 11 . 
___- "5 35—Costs -Discretion of trial Court— 

Interference by High Court. 

Unders. 35, Civil Procedure Oode, costs are in 
the discretion of the trial Court and unlessa prin- 
ciple is involved on which the decision of the point 
is based, the High Court will very seldom interfere 
with the order of the lower Court. 

Where the debtor of a minor represented by his 
guardian on being asked by the minor to pay the 
amount, the guardian executed a security bend, and 
on a suit being filed plaintiff was awarded a decree 
but costs were refused: 

Held, that though the fact that guardian's refusal 
could not give an effective discharge and hence the 
defendant was entitled to ask for security might not 
bea proper ground for refusing costs, the circum- 
stance that the guardian was nota man of property 
and defendant acted on legal advice in insisting 
on security, showed that the discretion of the lower 
Courts was not wrongly exercised. RAMAKRISHNAYYA 
v, SOORAYANARAY4NA SARMA Mad. 656 


s. 35, Sch. Il, para. 16 (2)—Award— 
Objecticns rejected as timebarred—Deeree in 
accordance with award—Revision, competency of— 
Failure to exercise jurisdiction—Limitation Act 
(1X of 1908), s. 12 (2), Sch I, Art 158—-Period for 
obtaining copy of award, deduction of, in computing 
period for filing objections. 

During the pendency of a suit the parties agreed to 
refer the matter to arbitration. The arbitrators made 
the award whict was filed in court in the presence 
of the Pleaders of both parties and parties were 
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warned to file objections ifany. More than ten days 
after the filing of the award, the plaintiff filed an 
objection. After some delay in hearing due 
to various causes, the court refused to consider 
the objections on the ground that they were time- 
barred and a decree was passed in accordance with 
the award. The plaintiff applied in revision on the 
ground that the court should not have held that the 
objections were time-barred, that on the same day 
that the objections were filed he applied for a copy 
of the award and nine days elapsed before he got it 
and that if allowance were made for these nine 
days his objections would be in time: 

Held, that no appeal was competent on the order 
butan application fer revision lay against. it. 

Held, also, that where the court refused to consider 
objections to an award though filed in time, it wasa 
refusal to exercise a jurisdiction vested in him ` and 
that an application for revision against it should be 
allowed. = 

Held, further that the period requisite for obtaining 
the copy of an award should be allowed in computing - 
the period for filing objections to an award. D. E. 
Das v DAYALAL & Sons f - Rang 835 
———— s 38,0. XXI, r.11—Order for transfer of 

decree—Decree not actually trunsferred—Trans- 

ferring Court, if proper court to apply for execution 

Application in accordance with law’, meaning 

and significance of—Step-in-aid—A pplication for 

transfer, if step-in-aid—Limitation Act (IX of 

1908), Sch. I, Art. 182—Award, if and when decree 

—Arbiiration Act (IX of 1899), 8. 11. 

Where a decree is ordered to be transferred by the 
executing Court to another court but is not actually 
transferred, the executing Court remaing seized of the 
proceedings and an application for Sxecution can 
properly be filed in that court. 

In order to see whether an application is in accord- 
ance withlaw allthat has to be seen by the court is 
whether it is in accordance with the requirements 
oflaw. If any of the material particulars re- 
quired by O. XXI, r. 11, has been left out and the 
defect is not repaired in time, it may be said that the 
applicition is not in accordance with law. Even if 
the intention ofthe decree-holder in making an ap- 
plication was not to seek effective execution but 
merely to start a fresh period of limitation, 
he may succeed in his object if he complies 
with the requirements of O. XXI,r. l. 

An application for transfer of a decree isa step-in-« 
aid of execution 

‘An award is a decree on and from the date it is 
available in the court for putting it on the file, that 
js, the day on which it is received inthe court for 


that purpose. ACHRAJSING V. ACHRAJRAM SAHNI 
Sind 489 
s. 47, O. XXI, r. 2—Money  decree— 





Adjustment—Terms of adjustment, whether can be 

enforced in execution proceedings, 

Where amoney decree is adjusted between the 
parties, the terms as to the adjustment can be en- 
forced by proceedings in execution and a separate 
suit need not be filed for the purpose. SHIVAPPA 
DANDAPPA Manvi v. GURPADAPPA DODDAPPA HASIBI 

Bom. 220 (a) 
s. 47, O. XXI, rr. 22, 9O—Sale—A pplication 
to set aside, by legal representdtive of deceased 
judgment-debtor—Want of notice under 0. XXI, 
+. 22—Sale becomes invalid only to the extent of 
share of applicant. 
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- Just as a decree may be had ‘proportionate to the 
shares of those of the legal representatives of a 
deceased party who have been impleaded,a sale too 
can be upheld to the extent of the shares of those 
duly served. Where, therefore, one of the legal 
representatives of a deceased judgment-debtor 
geeks to set aside a sale on the ground ofhis not 
having been served with the requisite notice under O, 
XXI, r. 22, the sale does not become void in its 
entirety but is rendered invalid only to the extent 
of the applicant's share therein. VENKATARAMA AYYAR 
v, SOMASUNDARA VANDAYAR Mad 658 


S. 47, O XXI,r 66—Sale _ proclamation— 
` Order fixing valuation —Appealability. 

Where an order was passed by the executing 
Court in proceedings held under O, XXI, r. 66, 
Civil Procedure Code, to the effect that in the 
sale proclamation the valuation be fixed at 50 
times of the land revenue: 

Held, that it was nota decree and hence not 
appealable, 
` Every order passed in proceedings under O. XXI, 
T. 66 cannot be a decree within the meaning of 
s. 47 unless it amounts to an adjudication of the 
rights of the parties. Ram Onaran Sanu v JUMNA 
Prasap SABU All 888 
~——S 47,0. XXIV, rr. 2. 14. 

' An award under the Act directing the sale of 
property comprised in a mortgage does not militate 
against O. XXXIV, r. 14, Oivil Procedure Code. 
Laxman v. DHANIORI Cc-opgrative CREDIT SocIeTY 
Nag. 487 
: 8.47, O. XXXIV, r. 5—Mortgage suit—Final 
decree for sale—Realisation of profits by mortgagee 
‘after date qf final decree— Accounts, whether can 
:be taken in execution ~Mortgagor's remedy—Order 
for accounts —Appealability 

Where in execution proccedings in a mortgage 
suit, after the passingof the final decree’ the 
mortgagor raised an objection that the mortgagee 
had been in possession of the land and had realised 
more than the balance of the decree which was 
alleged to be still outstanding and hence the 
land could not be sold and the Executing Court 
upheld this objection and ordered accounts to be 
taken : 

Held, (i) that the order was 
s. 47, Oivil Procedure Code; 

(ii) that the question of accounting for the pro- 
fits of land cannot be raised at the stage in these 
proceedings and if the mortgagee haa ` unlawfully 
realized anything, the respondent would be entitled to 
recover it by separate proceedings. 

‘ Once a holder of a mortgage-decree asks for 
and obtains a decree for sale, he must be deem- 
ed to have given up all rights under the mort- 
gage. Consequently the profits of the mortgaged 
land cannot be lawfully realized by the mort- 
gagee after the decree for sale. Marawa MAL v. 
BUNDER SINGH Lah. 313 


777778 60 (K) (1)—Debt, meaning of—Sum standing 

` to the credit of an employee in Benefit Fund of 

` Company—Whether a debt—Attachability in 
execution. 

A debt for the purpose of attachment must be a 
debt that is payable to the judgment-debtor or to 
his estate, but a sum is not a debt, which a person 
may or may not pay in his uncontrolled discretion. 
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ed employee in the benefit fund of the Irrawaddy 
Flotilla Co, Ltd , is, therefore, not a debt within the 
meaning of s. €0, Civil Procedure Code, and is con- 
sequently not attachable in execytion. Jivan Hansrar 
V IRRAWADDY FLOTILLA Co , LtD. Rang 360 F. B. 
— +8 64—Attachment of property between dateg 
of execution of mortgage and registration—Mortgage, 
if affected—Sale in pursuance of attachment—If 
prevails over mortgage lien —Order for attachment, 
when becomes effectual— Registration Act (XVI of 

1908),s 42— Transfer of Property Act (IV of 1882), 

s. 59. 

An order for attachment does not become effectual 
till the prohibitory order is fixed on the court 
house. 

While registration is a necessary solemnity in 
order to the enforcement of a mortgage of immov- 
able property it does not suspend the mortgage until 
registration actually takes place. 

Where a property was attached in execution of a 
money decree between the dates of the execution of 
2 mortgage ofthe property and admission thereof 
before the Registrar, and the completion of the regis- 
tration on a subsequent date: 

Held, that the attachment did not affect the mort- 
gage and a purchase in auction of the property in 
pursuance of the attachment did not prevail over 
the mortgage lien. Napapwip OHANDRA Das v., 1 OKB 





Nata Roy Cal. 452 
~—ss.69to 72 See CIVIL PROOEDURE CODE, 
1908, s. 11 579 





s. 73,0. XXI, rr 11, 17— Rateable distribu- 
tion, application for—Whether application for 
execution—Power to allow amendment 
A mereapplication for rateable distribution is not 

a proper application for execution of the decree 

within the meaning of O. XXI, r. 11, Oivil Procedure 

Code. But, nnder O XXI, r 17 of the Code of 

Civil Procedure the court may allow the defect to be 

remedied and may fixa time within which it may 

be remedied. SITAL Bakusa SINGH v. JANG BAHADUR 

SINGH ; : Oudh 238 

ss 73, 115, O. XXXIV—Decree on mortgage 
in terms of award, whether money decree— 

Priority—O. XXXIV, applicability of, to decrees 

-on award- Revision—Other remedy open, 

Where a decree on a mortgage passed on the basis 
of an award in a reference without the intervention 
of the Court directed that the mortgagee would be 
entitled to realise the mortgage amount by attach- 
ment and sale of the property ifthe amount was not 
paid within a specified period and added that the 
mortgaged house would remain mortgaged as before: 

Held, that the decree was a mortgage decree and 
as such entitled to priority over the claims of rival 
money decree-holders in the proceedings for rateable 
distribution G 

The provisions of O XXXIV, Oivil Procedure Code, 
do not apply to decrees passed in accordance with an 
award on a reference to arbitration, 

There is no inflexible rule that when an aggrieved 
party has another remedy available to him, the High 





Court should not interferein revision. Mam CHAND 
v. ROSHAN LAL Lah 759 
——S. 80, O VII, r.11—Plaint, rejection of— 


Discovery of patent defect—Partition suit— Manager 
of Encumbered Estates taking charge of defendant's 
estate during suit—Notice under s. 80, tf necessary 
— Waiver— Party alleging waiver—Proof required, 
The question whether a plaint ought to be 
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rejected under O. VII, r. 11, cannot depend on 
anything which the defendant may say in his written 
statement. The defect ought to be apparent on the 
face of the plaint. Itis theduty of the court under 
O0. VII, to examine a plaint before issuing summons. 
The discovery of a patent defect should not as a rule, 
‘be deferred ùntil the summons has gone out, and the 
written statement has come in. 

Where during the pendency of a suit for partition 
the rights of a zemindar vest in the Manager, Encum- 
bered Estates, the act of the Manager in so assuming 
the rights is not such an act as would lay upon the 
plaintiff seeking partition the obligation of firat giving 
‘notice under s, 80, Civil Procedure Code. Though the 
“Manager is to be madea party, he is not more than 
‘a formal party. 

A double duty ordinarily devolves upon the party 
-who alleges that his opponent has waived any of the 
tights which the law confers upon him. The party 
-who sets up this case must make the averment and he 
must make it good. He must allegeand he must 
-prove, first that the opponent knew what his rights 
“were, and second thatheknowingly discarded them. 
LADHOMAL PREMOHAND v. BUDHO Sind 501 
S 98. See LETTERS PATENT (LAHORE), cl. a 





s. 100 -Erroneous finding of fact—Mistake 
as to documentaryevidence—Second appeal, if lies 
A second appeat should not be entertained on the 
‘ground of an erroneous finding of fact, however 
gross or inexcusable the error may appear to be. 
- A second appeal would not lie because some 
‘portion of the evidence might be contained in a 
“document or documents and the first Appellate Court 
had made a mistake as to its meaning. GURU 
‘Din SINGH v. RAMESHWAR Baxnsa Sinau Oudh 303 


S.100—Finding of fact based on wrong 
assumptions —Materia ievidence overlooked —Liabil- 
ity to be set aside in second appeal. 

A finding of fact arrived at overlooking some 
material evidence and based on wrong assumptions, 
is liable to be set aside in second appeal. Kosuan DIN 
vV. SHERA Lah. 673 (a) 
NG 8 100—Finding of fact—Interference. 

In second appeal a finding of fact cannot 
-questioned evenif the Appellate Court might be 
inclined to take a different view on the same 
evidence or if the finding of fact is actually errone- 
ous, HarakH CHAND v. MUHAMMAD ABDUL BARI 

Oudh 696 (b) 

s 100—Second appeal—Question of reason- 

able diligence on part of bailee—Finding of fact. 
5< The question whether the bailee-has used all reason- 
able diligence is one of fact and cannot be gone into in 
second appeal. SHANTI Lan v. Tara CUHAND-MADAN 
“GQOPAL i All. 691 

s. 100 —F'inding as to negligence of guardian 
—Finding of fact. 

Although negligence of a guardian ad. litem of a 
‘minor may or may not be a question of fact accord- 
‘ing to the circumstances of each case, where the 
court has cousidered all the relevant facts and come 


be 


to the conclusion that negligence was not proved, 
the finding is one of fact. Hans [AS v MANAK 
CHAND Lah 629 





-—-- S. 100, O. XLI, r. 24—Trial Court recording 
evidence but deciding case without considering some 
evidence as inadmissible— Appeal—Appellate 
Court holding evidence ‘admissible and affirming 
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decree—Second appeal, whether lies—Burma Courts 

Act (XI of 1922),s. 11. 

Where thetrial Court recorded the whole evidence 
available in a case but decided the case on the 
facts without considering some of the evidence ad- 
duced onthe ground of inadmissibility, but the 
Appellate Court treating the evidence as admiesible 

“without remanding the case affirmed the decree on 
facts after considering the whole evidence. under 
O XLI, r. 24, Oivil Procedure Oode : i 

Held, that there was no defect of procedure com- 
mitted by the lower Appellate Court in coming to 
its own finding onthe whole of the evidence, and 

that its action was entirely justified by O. XL], r. 
94 and that there was no ground for second appeal 
either under s 100, Civil Procedure Code or under 

s li of the Burma Courts Act. Mauna Ba THEIN v. 

Maune Ra Oo | . Rang 829 (b) 

——— s. T04, O XXI, r. 92, O. XLIN, r. 1:4, — 

Order under O. XXI, r. 92—Second appeal, whether 

lies. 

Anappeal from an order made under O. KAT, r 92 
lies under O XLIII, r. 1 (j) but no second appeal 
lies from an order passed on appeal. NARAYAN v. 
GAJANAN : Nag, 162 
-———— s 109 (a), O. XLI, r. 23 -~ Order of remand, 

whether ‘final order’—Appeal to Privy Council, 
competency of—Test of finality -—Special leare. 

An order made on appeal bya High Court re- 
manding a case for re-trial under O. XXI, r. 23, 
Civil Procedure Code, isnot ‘a final order’ within 
the meaning of s 109 (a), Civil Procedure Code, 
and is not appealable to His Majesty in Council 
as such, : : 

But in a proper case it is always eopen to the 
Appellate Court to give a special certificate under 
s. 109 (e) - : 

A Gi test of finality of an order is whether the 
order finally disposes of the right of the parties. The 


finality must be a finality, in relation. to the suit, 
if, after the order, the suitis still a live suit in 
which the rights of the parties have still to be 


determined, no appeal lies against it unders 109 
_(a) of the Cede. The fact that a cardinal point in 
the suit has been decided is, immaterial. ABDUL 
RAHMAN v. Cassia & Sons P.C 328 
s. 110—Appeal to Privy Council—Sub- 
stantial question of law—Meaning of—HEzistence 
of a point of law—Whether sufficient to grant 
leave to` appeal. ; 

The existence of a point of law by itself does not 
give aright of appeal to the Privy Council under 
8 110, Civil Procedure Code. There must bea sub- 
stantial question of law as between the parties in 
the case, and not merely a question of general im- 
portance The question contemplated by s. 110 must 
be one in respect of which there may be a difference 
of opinion. 

The question whether when there is a doubt as 
to the applicability ofthe Estates Land Act and a 
compromise forthe purpose of settling that doubt 
for ever, the provisions of the Act cannot be applied 
for the purpose of showing that the terms of the 
compromise are illegal isa substantial’ question of 
law Araka Narayan v Konpa CHINNA Jogubv 








Mad 711 

- § 115. RAA 
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8.115—Court-fee questions—Revision— Suit 
for recovery of possession of ryoti land— Mode of 

valuation—Madras Estates Land Act (1 of 1908), 

ss 1], 151. j 

Where a Subordinate Judge, in a suit for recovery 
of possession of ryoti land held on paita in an estate 
valued iton the value of the land as a building 
site on the hypothetical assumption that the land- 
lord would, for some Nuzzar, be willing to allow it 
to beso used as building site: 

Held, that the court was not entitled to proceed on 
2 principle, at variance with the provisions of the 
Estates Land Act, by which without the consent 
of the landlord, the land cannot be converted into one 
for building purposes and the method adopted was 

: wrong. 

When it is a question ofa principle to be applied 
to the levying of court-fees, the High Court has fre- 
quently interfered in revision, SANKARA AYYAR v. 
SAMINATHAN CHETTI Mad. 195 (a) 


———— 8._115—Onder refusing leave to sue as 
pauper—Whether an interlocutory order—Revision, 
if competent—Revision—Interference—Question of 
Jurisdiction. ‘ 

An order refusing leave to sue as pauper is not an 
interlocutory order buta ‘case decided’ and as such 
fulls within the revisional powers of the High Court 
‘under s 115, Civil Procedure Code, although an 
order granting leave to sue is an interlocutory order 
being a step towards a final adjudication. 

Section 115, Civil Procedure Code, is not directed 
against conclusions of law and fact in which the 
question of jurisdiction is not involved, but applies 
to jurisdiction alone, the irregular exercise or non- 
exercise of jf, or the illegal assumption of it. 
OHANDUMAL V. TEJULBAI Sind 379 


s. 115—Revision—Error of law. 

Where the lower Oourt had jurisdiction to hear 
‘a@ casa and exercised its jurisdiction and did not 
act illegally or with material irregularity in the 
éxercise of its jurisdiction, the High Court is not 
entitled to interfere with its order in revision, 
even it is satisfied that the point of law 
upon which the lower Oourt passed its order is ab- 
solutely wrong. Sri Ram v. Laxsamrt NARAIN 

Oudh 616 
8. 115— Revision—Petition filed after great 
delay—No reasonable explanation for delay— 

Practice. : 

It is not the usual practice of the High Court to 
interfere in revision when the petition is presented a 
long time after the passing of the order sought to be 
fevised, especially when no reasonable explanation of 
the delay is offered. KAILASH & BROTHERS v. DURGA 
PRASAD Lah. 687 
>—— 8 115, 0. XXI,r. 58—Application under 

0. XXI, r. 58—Disposal of, without considering 

evidence—Another remedy open—Interference by 

High Court. 

Where in the case of an application under O. XXI, 
T. 58,Civil Procedure Code,if the court before which the 
evidence is produced does not consider the evidence 
and decides the case on certain probabilities appearing 
from the oral evidence, the decision thus arrived at 
is liable to be revised bythe High Court even 
though another remedy may be open to the petition- 
er, viz, by way ofa regular suit. JANKI Maxton v. 
RALINATH PRASAD SINGH Pat. 628 

— $. 115, O. XXI, r. 63—Other rmedy open— 
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Same matter under consideration in lower Court— 

Revision. 

It will be highly unusual, if not improper, for 
a Court of revision to interfere in a matter involv- 
ing questions of law and fact when it is under the 
consideration of a lower Court between the same 
parties. £ 

It isnot proper for the High Court to interfere 
in revision where the applicant has a remedy by a 
regular suit under O, XXI, r. 63, Civil Procedure Code 
in which all the questions raised by him can be 
properly adjudicated upon. SECRETARY oF STATE v. 
SOHAN SINGH ' Lah. 738 


——— ss. 115, 151, 0. IX, O. XXI, r. 89, 92—Sale 
in execution—Dismissal of application to set aside 
sale—Duty of Court to ‘confirm sale—Execution 
application—Restoration of—Inherent “power of 
court—Hxecution Court decliningto confirm sale— 
Revision—Interference. 

When a sale has taken place in execution of a 
decree and either no application has been filed under 
rr. 89, 90, or 91 of O. XXI, Civil Procedure Code, 
or such an application has been dismissed, the court 
has no option but toconfirm the sale under r. 92, 
If the judgment-debtor having filed objections failg 
to prosecute them, they must be dismissed in default 
and an order confirming the sale passed automati- 
cally. For this purpose, the presence of the decree- 
holder is not necessary. 

If a sale has taken place in execution of a decree 
and the executing Court in disregard of the imperative 
rule of procedure laid down in O XXI, r. 92, declines 
to confirm the sale, the orderis liable to be setaside 
on revision by the High Court under s, 115, Oivil 
Procedure Code, 

Although the provisions of O.1X, Civil Procedure 
Code, do not in terms apply to execution proceed- 


logs, an execution application dismissed for default 


can and should be restored under the inherent 
powers ofthe Court. GANDU Man v. Tas Din 
Lah. 686 


8. 145—Suit to declare decree not binding— 
Security bond for stay of execution of decree— 
Procedure to enforce security—Necessity of fresh 
suit. 

A instituted a suit for a declaration that a mort- 
gage decree obtained by B was not binding cn her 
and applied for an injunction restraining B from 
executing his decree. The Court ordered that her ap- 
plication for stay of execution would be granted if 
she executed a security bond in a sum nct 
less than Rs. 6,000 to secure the loss of in- 
terest and such a security bond was furnished, 
Her suit was ultimately dismissed and 
B proceeded to execute his decree with respect 
to the Rs. 6,000 by sale of the property secured by 
the bond : 

Held, that as there was no order directing A to 
pay the sum of Rs.6,000 that could be executed, 
B's remedy was by a fresh suit and not by execution. 
KHAIR-UN-NISSA BIBI v. OUDE COMMEROLAL BANK 

All, 510 F. B. 
$.145—Surety for production of articles 
attached— Proper procedure for enforcing bond— 

Application for arrest, competency of. 

Where persons have become sureties for the 
production of articles attached undera decree and 
executed a bond, while &,separate suit to enforce a 
bond of this nature is not necessary yet action on 
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the bond does not fall under s 145, Civil Procedure 
Code. 

The proper mode of enforcing the bond must be 
by the court making anorder inthe suit upon an 
application to which the sureties are parties to pro- 
duce the articles A petition to arrest the sureties 
without having obtained an order of court under the 
bond, is premature. KuppuswaMI CHHTTY v 
PAKKIRI PILLAI Mad. 581 
——-—-§ 145, O. XXI, r. 43— Limitation Act (IX 

of 1908', Seh 1, Arts 65, 182—Surety for movables 

attached before judgment—Default of surety— 

Procedure— Execution against surety, competency 

of—S. 145, whether applies --Limitation—Article 

applicable—Cause of action against surety, when 
arises. 

Where a personto whom certain attached mov: 
ables were. entrusted, executed a surety bond 
agreeing to produce the said property whenever 
called upon by the court andthat ifhe failed to 
to produce, he and his heirs shall be bound by 
such orders as shall be passed by the court, and 
more than 8 years after the date of the decree 
the decree-holder applied for execution against the 
surety: 

Held, that the application was governed by Art. 
182 and not by Art. 65 of the Limitation Act and 
the cause ofaction against the surety arose on 
the date of the decree and not on the date on 
which the surety failed to produce the judgment- 
debtor on the requisition of the court and the 
application was barred under Art. 162 of the Limi- 
tation Act. 

Section 145, Civil Procedure Code, is applicable 
to security bonds executed under O. XXI, r. 43 
Givil Procedure Code. 

In the case of sucha surety bond it is not neces- 
sary for the decree-holder to get an assignment of 
the bond and institute a suit. He can proceed in 
execution, Ramr Reppr OHINNA VOYULA REDDI v. 
KETHEPALLI GURUMURTHI Mad. 368 
s. 148—Order of remand—Power to 

extend time. 

Where anorder of remand directed that the 
suit shall go back to thelower Court for re-trial 
on condition that within one month from the day 
the plaintiff-appellant shall place onthe record all 
the papers that may be necessary for measurements 
being carried out from a ‘sahadda’, and in case 
that is‘not done, theremand order sball not take 
effect and the appeal shall stand dismissed automa- 
tically upon a report being made by the court below 
that the orderof the Appellate Court for filing papers 
had not been complied with : 

Held, that the Appellate Court had power under 
s. 148, Civil Procedure Code, to extend the time 
fixed by itin the order. Srran Din v. ANANT RAM 

All, 331 F. B. 
8.151. 
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$.151—Refund of excess court-fee paid 
through bona fide mistake—Inherent powers of 
court. 

Where through a bona fide mistake a party has 
paid court-fee in excess of the required amount, it is 
open to the court to issue, by virtue ofits inherent 
powers under s. 151, Civil Procedure Code, a certi- 
ficate which will enable the party to apply to the 
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Revenue Authorities for refund of excess amount 
paid. JAWALA Sincuv GHULAM Lah. 633 
s 151—Refusal to exercise inherent jurisdic- 
tion—Order, if a ‘judgment —Letters Patent 
(Patna), cl 10 —Appeal against order, whether lies. 
Where a Single Judge of the High Court after 
hearing the parties and considering all that can be 
said one way or the other adopted a particular 
course and passed an order and subsequently one 
of the parties called upon him to recall the order 
under his inherent powers, and the Judge refused 
to exe jurisdiction under s. 151, Civil Procedure 
Code: 

Hell, that the order was nota ‘judgment’ within 
the meaniog of s. 10, Letters Patent (Patna), and 
hence was not appealable under the Lettera Patent. 

Per Courtney Terrell, C. J.—An exercise of dis- 
cretion, whatever the merits, cannot be attacked by 
way of appeal. The mere fact that a question of 
right is decided is not conclusive. BANWARI LAL v. 
SHUKRULLAH Pat 455 
s.152—Amendment of decree—Mortgage 

suit—Decree tobe amended is final decree—Dis- 

cretion of courtin allowing amendment. 

In the case ef amortgage suit the decree that can 
be amended under s. 152, Civil Procedure Code, is 
the one that has to be executed, 2. e, the final decree, 
and not the preliminary decree for foreclosure. 

Under s. 152, Civil Procedure Code, there is no 
right in any party to have an arithmetical or 
clerical mistake corrected. The matter is to be 
decided according to the discretion of the court which 
has to be exercised in view of the peculiar facts of 
each case, 

The rule that if a preliminary decree is reversed 
or modified in appeal the final decree bé&sed on the 
former is automatically vacated holds good only in 
cases where the final decree is passed either before 
the appeal is filed against the preliminary decree or 
during its pendency but has no application to cases 
when the final decree is made after the decision of 
the appeal against the preliminary decree, In the 
latter case the final decree stands and is irrevocable 
unless itis itself appealed against and is confirmed 
or modified in appeal, FATESINGH v. Umrao MANSUKH 

Nag. 880 
O.15,r. 9~Misjoinder—Cause of action in - 
which defendants are not jointly interested, whe- 
ther constitutes misjcinder — Procedure in such 
cases—Dismissal of suit, if proper. 

Where there are several causes of action in which 
two sets of defendants are not jointly interested, 
the plaintiff is precluded from uniting these several 
causes of action against the two sets of defendants 
in the same suit. 

When a suit is held to be bad for multifarious- 
ness, there is no provision in the Oivil Procedure 
Code for its dismissal. The only course open to 
the court in such a case is formally to call upon the 
plaintiff to make his election and confine the suit to 
one set of defendants. RADHESHAM V. CHHABIRAM 

Nag. 542 

0. il, r. 2, 0. XXXIV, Appendix D, Form 
9—Pledge of movables—Second mortgage—Personal 
decree in suit by second mortgagee—Su it by first 
mortgagee—Counter claim by second mortgagee— 

Redemption by second mortgagee—Legality of —Con- 

sent order in Chambers—Summons, tf to be issued. 

A borrowed a sum of money from the plaintiffs 
on pledging certain type and machinery belonging 
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to a printing press. Subsequently B advanced an- 
other sum of money toC and D, sons of A and the 
same property was charged to secure this loan. B 
filed a suit and obtained a personal decree against 
A, C, D and E, the minor son of A. asowners of 
the press. The plaintiffs then sued for recovery of 
the amount of the pledge. impleading B also. B 
pleaded for enforcement of his security against the 
press: 

Held, (1) that having regard to the provisions of 
O. II, r. 2, Civil Procedure Code, B having obtained 
a personal judgment for his debt could not, without 
the leave of the court, sue to enforce his mortgage 
security; 

(2) that O. XXXIV is confined entirely to mort- 


gages of immovable property and hence the provi- 
sions of O II, r 2 are notaffected by the provisions 
of O. XXXIV,r. 14 as regards movable properties; 


(3, tbat O. IL, r2 did not destroy B's rights 
under his mortgage and that allthat it did wan to 
prevent him from suing to enforce those rights and 
that he wasentitled to all rights thereunder which 
he could obtain without suing for the same; 

(4) that, therefore, B was entitled in the plaint- 
iff's suit to prove his mortgage and having proved 
his mortgage the court is bound to decree to him 
the first right to redeem the plaintiffs’ mortgage; 

(5) that if the properties were sold in the plaint- 
ifs suit and the proceeds brought into court and 
those proceeds are more than sufficient to pay 
plaintiff what is due to them, the balanze will have 
to be paid to B. asthe person having a first charge 
on the equity of redemption to the extent of his 
charge; f 

(6) that a defendant whose right tə enforce his 
mortgage yas barred under O. IL, r. 2, was not entitled 
to insist on provision s. 5 (a) in Form 9, Appendix 
D to Civil Procedure Oude; 

(7) that ia view of O IL, r. 2, B was not entitled 
to apply for a fival decree. 

Consent ordera in Chambers should not be passed 
unless a summons has been taken out. OFFICIAL 
ASSIGNEE OF BOMBAY v CHIMNI Ram Momi Lar 

Bom. 370 


` —— O. V, r. 26. See Civil PRecepure Cope, 
1902, s. 29 201 


O. VI, r.17—Amendment of plaint to make 
relief originally intended accurate and explicit — 
Limitation—Amendment, if can be granted — 
Fstoppel -Acceptance of costs, when precludes party 
from attacking order made against him. 

Ín a suit between two temples litigating through 
their respective trustees, the dispute related tothe 
boundary between two neighbouring villages belong- 
ing to the two temples respectively. The suit as 
originally brought was to question the correctness 
of a particular portion of the line whers the villages 
touch. An amendment was sough: to bring in ques- 
tion other portions of the boundary line which were 
demarcated but with respect to which there were 
no land complaints. The trial Court allowed the 
amendment onthe ground that the suit was bona 
fide brought to set right all the errors made during 
the survey as to the boundary between the tivo 
villages :: 

Held, in revision, that it could not be said that 
the lower Court had acted illegally or irregularly, 
in granting the amendment, and that in the view 
taken by the lower Court, the plaintiff was only 
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asking that the relief originally intended should be 
accurately and explicitly demanded. 

In determining whether the acceptance of costs 
precludes a party from attacking it subsequently, 
in every particular case it must be ascertained whe- 
ther the costs or other benefit accepted by a party 
is in factand substance a part of the entire order 
of which after accepting the part favourable to him, 
a party pute it beyond his power to attack the rest. 
Orders to which the doctrine is to be applied need 
not be themselves the result of an agree- 
ment. It is sufficient it by their nature or intention 
the court regarded them as an entire whole, giving 
a benefit in one respect to one party and in another 
to his opponent; in other words such that the 
benefit to one would not have been granted but for 
the corresponding benefit granted to the other. 
Pravac DOSSJEE v. VENKATA PERUMAL . Mad 903 
O. VII, r. 1, O XXIX, O XXX—Suit by or 

against firm or corporation—Cause title of plaint 

- Practice of Sind Judicial Commissioner's Court. 

There is nothing in O. XXIX or O XXX, Civil 
Procedure Code, or in any other part of the Code to 
suggest that inaddition tothe pleadings filed by 
or on behalf of a corporation or firm being signed 
and verified in a particular manner, the headings of 
such pleadings should give particulars of the person 
who purports to sign them. : 

Where a corporation or a firm is sued as a defend- 
ant the plaint should be accompanied by a separate. 
application under O. XXIX, r.2 or Q. X, r. 3, 
Civil Procedure Code, as the case may be, duly 
stamped stating where, in what manner and on 
wbom the plaintiff wishes the summong to be served. 
Firm NARAINDAS & Co. v. S. M. QURESHI Sind 361 
O VII, r. 6—Plaint--Plea of exemption from 

limitation—Proof of, fresh ground of exemption 

without amendment of plaint, legality of. 4 

Where a plaintiff abandons a ground of exemption 
from limitation pleaded by him in the plaint and 





~ 





seeks to put forward some other ground of exemp- 
tion which hehas not pleaded, he ought to apply 
for leave to amend his plaint and should not be 


allowed to give evidence of the 
exemption without such leave 
Order VII, r. 6 isa rule of pleading. It makes no 


exception to the general rule that a plaintifi must 


other ground of 


pleat the facts on which he relies for his case, 
PALANI CHETTY v. SEVUGAN OHETTY Mad. 193 
—— 0 VII, r.11. See CIVIL PROOBDURE Cope, 

1908, 5 +0 501 





O IX. See Orvin PROCEDURE Cope, 1908, s. 115 
686 

—O.IX.r 9,0. XVI, rr. 2, 3~Adjournment 
during examination of witnesses—Plaintiff bringing 
witnesses late—Dismissal of suit—Nature of 
dismissal—A pplication for restoration, competency 
of. 
Where inthe course of the examination of the 
plaintiff ina certain case,the case was adjourned 
to the next day and the plaintif went off that very 
day toa certain place to get his witnesses and 
returned on the morning of the next day, but was 
nearly an hour late in attending court and the 
court took some evidence and dismissed the suit i 

Held, tbat the court ought to haveacted under O. 
XVII, r 2and not under r. 3, and that the case 
fell within O. JX, C. P. O , though the Judge wrongly 
proceeded to call the defendant's evidence: 

Held, also that the case should be treated ag 
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though the decree of dismissalkad been a decree 
made ex parte. 

Held, further, that though in the case there was 
ina sense, no sufficient cause for the plaintiff being 
late, he ina wrong headed and muddle headed way 
was doing his best to have his witnesses before the 
court and that the suit should be restored. AKTAR 
HUSSIAN v. Hussent BEGAM Cal 86 
O. XI, r. 1—Interrogatories— Fishing ques- 

tions, if can be allowed. 

A party is not entitled to administer interroga- 
tories for obtaining discovery of facts which con- 
stitute exclusively the evidence of his adversary s 
case. DIVvAJIPUR TRADING & BANKING Co. LTD v 
PROBHASH (HANDRA SEN Cal. 484 
-—O XIII, r. 4. See Sramp AoT, 1899, s 40, 

Son I, ART. | 535 
——O°XVII, rr 2,3. See CIVIL PROOEDURE CODE, 

1903, 0-14, Rr 9 86 
O. XIX, r. 1—Ex parte case—Proof of document 

by affidavit—Legality 

Order XIX,r. |, Civil Procedure Code, enables 
any court to order that any fact may be proved by 
affidavit. Therefure where thedefendant does not 
appear though served, the execution of the document 
on which a suit is instituted may be proved byan 
affidavit without calling a witness SRINIVASA 
AIYANGAR V PICHUMANI AIYANGAR Mad 386 (a 
O. XX, r 4—Judgment of Small Cause Court, 

contents of. 

Although a judgment of the Court of Small Causes 
need not contain more than the points for deter- 
mination and the decision thereon, it is desirable 
that the judgment should.also contain some indica- 
tion that the Judge has actually applied his mind to 
the evidence on therecord so that the Court of 
Revision may find out whether the decision under 
revision.was rightly arrived at after weighing the 
pros and cons or whether there was merely a mis- 
take or an inadvertent omission in recording a par- 
ticular finding. TULJARAM DOWLATRAM v. WADHUMAL 
PAMANDAS Sind 844 
O. XX, r. 11--Order directing payment by 
instalments—A ppealability of. 

When an order is passed under O. XX,r. 11 
directing payment by instalments, it forms part of 




















the decree and is capable of appeal as such. 
AMTUL RASUL v Karim BAKBSH Pesh. 833 
- —O. XXI, r. 2. See Orvin PRooEDURE (ODE, 
1908, s 11 | 579 
———0. XXI, r. 11. See CivIL PROO0EDURE CODE, 
1908, s 39 489 
O. XXI, rr. 11, 17. See CIVIL PROORDURB 
Gonz, 1908, 8. 73 238 
— 0. XXI, r. 17—Amendment of execution 
petitions. 


Under O. XXI, r 17,of the Oivil Procedure Code 
the executing Court clearly has a discretion to allow 
the amendments of execution petitions. _ ABDULLA 
ASGHAR ALIv, GANESH Das Vie P.C. 326 
‘ O. XXI, r. 17—Application to execute decree 

—Rejection as being incorrect—Absence of express 

finding that application was not in accordance 

with law—Effect—Whether sufficient to save 

limitation—Limitation Act (IX of 1908), Sch. I 

Art. 182, 

Where onan application to execute a decree, the 
court ordered, “Decree-holder absent: Application 
is reported to be incorrect. It is rejected ”: 

Held, that the order did not contain a finding that 
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the application was not in accordance with law and 
hence was sufficient to save limitation, being one in 
accordance with law. i 
An order of rejection inorder tobe a conclusive 
order must contain a finding that the application is 
not inaccurdance with law. GULAMALI V. RAJKUMAR 
Nag. 762 
O. XXI, rr. 22, 90. See Civin PRooEDURE 
Cope, 1908, s. 47 j 658 
O. XXI, r. 32 See RESTITUTION OF OONJUGAL 
BRIGHTS 151 


—_——-O. XXI, r, 37—Procedure under—Courses 
before court ; 
Two courses are open to the court under O. XXI, 

r. 37, either it can issue a warrantof arrest, or it 

can issue a notice giving the judgment-debtor :& 

date on which to appear in court If the court 
follows the second mode of procedure, the question 
of arrest can only arise when the judgment-debtor 








fails to comply with the notice In this case, his 
arrest within that period will be illegal. Farru v. 
EMPEROR All 887 


——— O. XXI,r. 37, cls 1 and 2—Notice and 
warrant of arrest—Simultaneous issue of — Whether 
proper—Judgment-debtor's refusal to accept notice 
Obstruction ‘to arrest—Whether an offence— 
Legality of warrant . : ey 
Though under O. XXI,r 37 (ly) and (2), Civil 

Procedure Code, the court may either issue a notice 
upon thé debtor to show cause why be should not 
be committed to prison, or a warrant for his arrest, 
yet having decided to issue a notice it should not 
deprive the judgment-debtor of the opportunity which 
the notice affords him. 

Where the executing Court simultane@usly issued-a 
notice to the judgment-debtor to appear and also.a 
warrant to arrest him in casehe intended not to ap- 
pear and the judgment debtor refused to accept the 
notice and offered resistance with the help of others 
when the warrant was sought to be executed, and he 
and his associates were convicted under s. 225-B and 
ss. 358 and 225-B, Penal Code, respectively: g 

Held, that a mistake was made by the Executing 
Court in exercising its discretion to issue to the 
peons a warrant of arrest after it had already 
issued a notice for appearance and before the expiry 
of the term specified in the notice, hut it was the 
duty of the peons to execute that warrant and it 
was no part of their duty to ascertain whether the 
Executing Court had properly exercised its undoubt- 
ed legal discretion to issue that warrant, and that 
the apprehension of the judgment-debtor having 
been a lawful one, escape from and obstruction 
to that apprehension were unlawful. Puna MAHTON 


v. EMPEROR : Pat. 160 
——— oO. XXI, r. 40, scope of. See PENAL CODE, 
242 (a) 


O. XXI, r. 43. See Crviz PROCEDURE CODE, 
1918, 5 145 : 368 
O. XXI, r. 43—Mere non-compliance with 

High Court Rules—Whether vitiates warrant, 

Mere non-compliance with the procedure for effect- 
ing attachment prescribed by High Court General 
Rules does not vitiate a warrant of attachment, and 
legalise obstruction by the judgment-debtor to the 
officer attaching. BIRDHO CHAND V, DARBARI JAYASWAL 

Pat. 144 
——— O. XXI, rr. 53, 89, O. XXXIV, r 5,as 
amended in 1929—Deposit to set aside sale— 
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Creditor of mortgagee decree-holder attaching and 

Withdrawing part of it—Mortgagee, if barred from 

thallenging validity of sale—Estoppel, if exists— 

Sale, when to be confirmed | 

Where a creditor of a mortgagee decree-holder, on 
6Xecution of his own decree against the mortgagee, 
attached and withdrew a part of the amount de- 
posited by the mortgagor under O. KAT, r. 89, Civil 
Procedure Code, in spite of the mortgagee's pro- 
tests : 

Held, that under the circumstances, O. XXI, r. 
‘53, did not apply and hence the mortgagee was not 
debarred from challenging the validity of the 
deposit, and that he was not estopped for having 
taken a benefit from the deposit as his creditor's 
withdrawing the part of the deposit was nota volun- 
tary act of the mortgagee. 

Held, further, that until the mortgagee 


brought 
into court the sum his creditor 


had withdrawn 





and -placed itto the credit of the mortgagor 
the sale could not be confirmed and that the 
mortgagor had no right of redemption be- 
tween the datesof sale and its confirmation. 
Asia KHATUN V. NURJAHAN KHATUN Cal. 125 
=~ O. XXI, r. 58. 

See BENGAL Tenancy Act, 1885, s. 170 40 

See Civir, PROOEDURE Oone, 1908, s. 115 628 


-———— 0O. XXI, rr. 58, 63—Dismissal of claim—Suit 
under O. XXT, r, 68— Burden of proof. ; 
Where the plaintiff had filed objections in the 

executing Court under O. XXI, r 58, Oivil Proce- 

dure Code, and these objections had been dis- 
missed after a summary enquiry on the ground that 
the gift relied on was made to defraud the creditors: 

Held, that the burden of proof lay on the plaintiff in 
the present” suit to prove not only that there was an 
ostensible deed of title in her favour, but also that 
the transaction was genuine. BHAGWANTI v. LAOHEMAN 

SINGH i .Lah 112 

O. XXI, r. 63. See CIivIL PROCEDURE Copz, 

1908, s. 115 738 


O. XXI, r. 63—Dismissal of claim—Suit 
‘under O. XXI, r 63, scope 0j—Title at the time 
of suiit, whether sufficient for releasing aitachment. 
In a suit under O. XXI, r. 63, Civil Procedure 

‘Code it is open to the plaintiffto assert the title 

which he has at the time when the suit was 

instituted to show that the order of attachment 
should not have been made. PAKIRAYYA v. KAMASASTRI 








Mad. 395 
-~—————-0. XXI, r. 66. See Civin PROCEDURE Cops, 
1998, s 47 888 


O. XXI, r. 72—Sale—Decree-holder obtaining 
permission to bid—Whether subject to exceptional 
restrictions. 

A decree-holder who has obtained the permission 
of the court to bid atan auction-sale, is in the 
same position as any other purchaser subject to no 
exceptional restrictions. Ram DAL Misra v. RAJENDRA 
Nata SANYAL Oudh 595 
—— 0. XXI, rr. 89, 92. See CIVIL PROCEDURE 

Cope, 1908, s. 115 : 686 
— 0. XXI, r. 92. See CIVIL PROCEDURE Cops, 
1908, s. 104 : 162 
——— 0O. XXI, r. 92—Appeal from order confirming 

sale—Auction-purchaser, if a necessary party. 

Where a sale has been confirmed and an appeal 
is preferred from the order confirming the sale, the 
suction-purchaser being the principal person inter- 
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ested is anecessary party to the appeal. NANAK 
CHAND v. RAJA SINGH g Lah. 623 
O. XXI, r. 100—Delivery of possession only 
symbolical—Rule, applies. 

Order XXI, r. 10 only applies avhere there has been 
actual dispossession and a person whether holding 
under a judgment-debtor or any one else is not en- 
titled to apply under this rulein a case where there 
has been only symbolical delivery of posession. GosTHA 
BEHARI Dev v. INDRA CHANDRA DEY Cal. 152 (a) 

O. XXII, r. 2—Suitin personal capacity and 
as shebait—Son's rights left undecided by decree— 

Death of defendant ~Abatement—Son's right to 

continue. 

Where certain persons sued the defendant in his 
personal capacity and as shebait ofa temple for a 
declaration of their right to certain properties, indi- 
vidually or in the alternative as shebaits and a decree 
was passed in the suitin the terms of “an award 
which expressly left the rights of the defendant's 
son undecided and during the pendency of an appeal 
by the defendant the defendant died: 

Held, that the adjudication being entirely a persa- 
nal one so far as the defendant was concerned the 
defendant's son was not entitled to be broughton 
the record as the legal representative of the deceas- 
ed Barenpra KRISHNA v. DWIJENDRA KRISHNA 

Cal. 50 


~——— 0. XXHl, rr. 2, 3, 4 -Death of party—Legal 
representative already on record—Procedure— 

Formal application to bring him on record, whether 

necessary. 

In all cases where the right to sue is fully 
represented by the surviving plaintiff or defendant 
already on record r. 2- applies; and when it 
would not be fully represented unless some person 
not already on record is added asa party, r.3or.4 
applies. . 

Accordingly, where a person on record fully 
represents the interests of a deceased party in the 
subject-matter of the suit and theright to sue 
survives against him alone, the case would fall under 
O. XXII, r. 2, Civil Procedure Code and not within 
r. 3 or 4, and it is not necessary to make any 
application to bring him on the record asa legal 
representative. The court has only to makean entry 
that he was on the record as a legal representative. 
Laxmi Bal v AMRITLAL Nag. 347 
——— oO. XXII, r. 3 (3) (6). See Civin , PROOEDURE 

Cope, 1808, s. 1C0 629 
———O. XXII, rr. 4, G—Ignorance of law—If 

sufficient cause within O. XXII, r. 9—Death of 

respondent—A ppeal—Abatement—Arplication to set 
aside not made in time—Reasons for delay~— 

Limitation Act (IX of 1908), s. 5. 

Mere ignorance of the law that an application is 
necessary or mere ignorance of the death of a res- 
pondent is not sufficient cause within the meaning of 
O. XXII, r. 9, Civil Procedure Oode. 

Where more than 150 days have elapsed since the 
death of the respondent before an application under 
O. XXU,r. 9 to set aside abatement is made, the 
sppellant is boundio ask for the application of-s. 5, 
Limitation Act. It is the duty of the appellant to 
explain the delay forevery day that elapses beyond 
the period allowed by the Limitation Act for filing 
an appeal. 

If within 90 days from the d:ath ofa respondent 
no application has been made to implead his legal 
representative, the appeal against him abates autos 
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matically, and unless that abatement is set aside on 
an application under ©. XXH, r. 9 of the Code, 
within 60 days from date of abatement or a per od 
further extended in virtue of s 5 of the Limitation 
Act, the appeal is dead and it is not necessary that 
anorder should have been passed declaring that an 
abatement has in fact taken place. Firm Onunr LAr- 
Tost RAM v. AMIN CHAND Lah. 649 

O. XXIII, r. 3. See Contract Act, 1812,8 74 








419 

= O,XXVI. See Cıvıu PROCEDURE CoDE, 1908, 

s. 29 201 

— O XXIX, O. XXX, See CIVIL PROCEDURE Cope, 

1908, O. VII, R. 1 361 

———0. XXX, r.1—Scope of —Provision, if merely 
permissive 


Order XXX, r. 1, Civil Procedure Code, is merely 
permissive if it is followed then O. XXX, r. 4 applies 
and not otherwise, Where two persons are sued not as 
a firm but in their personal capacity it is necessary to 
bring the representatives of the deceased defendant on 
record Firu OHUNI Lau TULSI Rawv. AMIN CHAND 

Lah 649 
———- Q. XXXII, r. 3 (3), (6)—Appointment of 
stranger as guardian—Whether list of relatives 
should be exhausted before such appointment. 
Under O. XXXII, r. 3, sub-r. (6) Civil Procedure Code 
an official of the court can be appointed guardian of 
a minor even before the list of relatives mentioned 
in sub-r. (3) has been exhausted. Hans Rag v. MANAK 
CHAND Lah. 629 
O. XXXII, r. 7— Applicability to execution 
proceedings. 

Order KANIL, r. 7 Sch. I of the Code of Civil 
Procedure, applies to execution proceedings. 
MUTHALAKKYMMAL V. NARAPPA REDDIAR 

Mad, 622 (b) F. B. 
——— 0. XXXII, r. 7—Compromise on behalf of 
minor — Duty of Court in giving sanction, 

Though it is not practicable to lay down a definite 
or hard and fast rule as to what particular material a 
Judge may call for before he is satisfied that the com- 
promise is for the benefit of the minor, yet he must 
exercise a judicial discretion as to the propriety, in the 
interests of the minor, of the proposed compromise.. 
Hayat BiB1 v. MOHABAT KHAN Lah. 751 
O. XXXIV. See C1v1L PROOEDURE Cope, 1308, 

3. 13 759 
———— 0O. XXXIV, Appendix D, Form 9. See Cryin 

Proospore Cope, 190%, O. II, R 2 370 
- —-—-—Q0. XXXIV r. 5. See CIVIL PROOEDURE CODE, 

1908, s 47 313 
-————-0O. XXXIV, r. 5 (as amended in 1929), 

if retrospective in effect. 

Order XXXIV,r. 5, Civil Procedure Code as 
amended in 1929, isnot retrospective in operation. 
Asia KHATUN v. NURJAHAN KUATUN Cal. 125 
——0. XL, r. 1,0. XLI, r. 1 (S)—Order appoin- 

ting Receiver—No individual appointed by name— 
Appealability of order. 

Where an order ismadeina case that a Receiver 
is to be appointed, the order is appealable under O. 
XLIII, r. i (s) even though no particular individual 
is named as a Receiver, NRISINGH CHARAN NANDY v. 
RAJNITI PRASAD SINGH Pat. 300 

O. XLI, rr. 11, 30, 31—Dismissal of appeal 
under O. XLI, r. 11— Jurisdiction of lower Court 
to amend decree 

Where an appeal is dismissed under O. XLI, r. 
11, Oivil Procedure Code, the court which passed 
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the decree appealed from has jurisdiction to amend 
the decree. 

Order XLI, rr 30 and 31 relating to judgment and 
r 35 relating to decree have no application when an 
appeal is dismissed under xr. 1l. SHEOLAL V. MoHAM- 
MAD ISMAIL Nag. 143 
— —O. XLI, r 19—Appeal adjourned—Adjourned 

date correctly entered in cause list—Absence of 

appearance of appellant on adjourned date— 
. Dismissal of appeal—A pplication to restore— 

Summary dismissal of, if proper—Opportunity to 

be givento appellant to prove his case. 

Where although the adjourned date of hearing of 
an appeal was correctly entered in the cause list, 
the appellant did not enter appearance and the appeal 
was therefore, dismissed and subseguently his 
application for restoration was dismissed by the 
court relying on the entry in the cause list : 

Held, that the lower Court overlooked the fact 
that a bona fide mistake might have been made about 
the date, and that an opportunity should have been 
given to the appellant to prove his case and the ap- 
peal should not have been dismissed summari- 
ly. ` RAMNATH MANDAL v. ATAL MANDAL Pat. 576 

O, XLI, r. 23. See Civm PROOEDURE CODE, 

1908, s. 109 (a) 328 

———0O. XLI, r. 24. See OWIL PRoczpuRE CODE, 


1908, s. 100 ; . 829 (b) 
—— 0. XLI, rr. 30, 31. See Civin PRoOEDURE 
Cope, 1908, O. XLI, R. 11 143 


———— 0O XLIII, r. 1 (j). See OIvIL PROCEDURE Copz, 
1908, s. 104 162 
O. XLIII, r.1 (S;—Receiver—Order removing 

Receiver—Whether appealable by Receiver himself. 

A Receiver cannot appeal from an ordeg removing 
him from his office, though the order can be appealed 
from by the parties to the suit. Mano MOHAN v. 
SURENDRA Kumar Ray Cal. 79 

O. XLIV, r.1—Application for leave to appeal 
in forma pauperis—Applicant’s right to be heard. 

An application for leave to appeal in forma 
pauperis can be dismissed summarily without 
hearing theapplicant ifthe Judge, after reading the 
judgment appealed against, does not see reason to 
think that it is contrary tolawor to some usage 
having the force of law or is otherwise erroneous or 
unjust. Ram KUMAR v. GIRDHARI LAL All, 856 
O. XLVII, r. 1—Misapprehension as to nature 

of jurisdiction, whether sufficient ground for review. . 

Where a single Judge of the High Court dismniss-. 
ed an application for revision but granted a review 
of his judgment onthe ground that both the 
Pleaders and the Judge himself were under a mis: 
apprehension as to the nature of the jurisdiction he 
was entertaining and that there was, therefore, an 
error on the face of the record: 

Held, that the order of review was not illegal 
Firu Gusar MAL-KUNDAN LALU, Nanak OHAND-KALU 
MAL s Lah. 640 
Sch. |, Arts. 65,182. See Oivm PROCEDURE 

Copr, 490s, 8. 145 - 368 
—_———Sch. Il, para. 1—Reference to arbitration— 

Joint applicationby all parties, necessity of, 

In order that a reference to arbitration under 
para 1, Sch. I, Civil Procedure Oode, may be valid, : 
not only the writing out of an application to refer 
a pending suit to arbitration but the presentation’ 
of it also must have the concurrence of all parties’ 
concerned MUHAMMAD YASIN v, ALAH DIN-MUBSAJI 

. Lah. 678 
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———— Sch. ll, para. 16 (2). See CiviL PROCEDURE 
Cope, 1908, s. 35 835 

para. 20—Pending suit—Re ference 
without intervention of court—Award—Validity— 
Award filed with consent of parties—Objection in 
appeal—Maintainability —J urisdiction—Estonpel. 

Where a reference was made to arbitration with 
regard to matters in dispute in a pending suit 
without the intervention of the court and the award 
was filed with the consent ofthe parties, but at 
a later stage on the validity of the procedure being 
attacked by one ofthe parties, the other party 
pleaded (i) that the point was never taken in the 
court below and beinga mixed question of law 
and fact should not be allowed to be raised for the 
first time in appeal and (ii) that the appellants 
were estopped from challenging the validity of 
the award as they accepted it at the hearing of the 
appeal and agreed to a decree being passed in terms 
thereof in that appeal : 

Held, (i) that as the error was patent 
record it could be urged in appeal; 

(44) that mere consent of the parties could 
give jurisdiction to file the award and there was 
also no estoppel asthe matter was one of mere 
law. ABDUL RAHMAN v, ISHAR Kaur Lah. 195 b) 


Cochin Civil Procedure Code (Regn. tof 1079), 
S. 104—Ex parte decree against minors not properly 
represente— Application to set aside—~Competency 
of—pplication to appoint guardian—\Whether can 
be enter ained after decree. 

Section 101, Oochin Civil Procedure Code is 
applicable to the case of an ex parte decree passed 
against a minor who is not properly represented in 
the suitan@ theremedy provided by the section is 
available also to a minor defendant aggrieved by 
an ex parte decree passed in such circumstances. 

When a guardian ad litem has once been appointed 
his appointment enures for the whole of the litigation. 
The appointment is for the purposes of the entire lis 
which means the lis in allits ramifications and during 
the whole period it should subsist in any form. The 
court before which the lis may be in any form at any 
particular time has seisin of the lis for the time being 
and ipso facto has alsothe power to remove the 
guardian ad litem for the time being and appoint 
another in his place. VAREED v. SANKARAN NAMPURI 

Cochin 433 

5. 328. See EKEOUTION 188 

S. 331. See Cochin Limitation Regulation, 

ss. 4, 15. 

s. 372. See AWARD 668 


Cochin Companies Regulation, ss. 3,4—Associa- 
tion registered under Cochin Regulation If of 
1088—Original intention not to carry on business for 
gain—Profits accruing from subsidiary provisions— 
Registration, tf necessary — Mortgage — Money 
advanced coming from out of proceeds of illegal 
kuri—Mortgage, tf gets tainted with illegality 
Where the substantial purpose of aa association is 

not to carry on business for gain, the fact that gain 

may accrue incidentally or may arise from merely 
subsidiary provisions, doesnot make registration 
necessary. 

In such cases the primary and original object of 
the association has to be looked into and noregard 
should be paid to the circumstances that developed 
later on. 

Where the money which was 


on the 


not 
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executants ofa mortgage came from out of the 
proceeds ofa kuri, which, being in the natureof a 
lottery, was illegal, and it was contended that the 
taint of illegality attached to the mortgage: 

Held, that the illegality arising out of the kuri 
applied only to such matters as were connected 
with oras arose out of the contract by, which the 
relationship of starter and subscriber was started 
and could not extend further and affect matters 
quite outside that contract. 

Held, further, that the action on the 
was not founded onthe kuriand was 
lateral to it and hence the mortgage 


mortgage 
wholly col- 
should be up- 


beld, DHARMA PARIPALANA Yo@aM v., ‘THOMMAN 
Cochin 92 
Cochin Insolvency Regulation (Vil of1098 M. 
E.). See INSOLVENOY 802 


Cochin Limitation Regulation, ss. 4, 15—Suit 
on security bond of surety executed in Court— 
Time for obtaining assignment of bond—Whether 
can be excluded in computing limitation—Ex- 
haustiveness of the Regulattion—Hxemptions not 
covered by Regulation—Whether can be imported to 
relieve party from limitation bar—Cochin Civil 
Procedure Code, s. 331, 

Where ina suit ona security bond executed in 
court by the surety of a judgment-debtor under s. 331, 
Oivil Procedure Code, the plaintiff in order to over- 
come the bar of limitation, sought to exclude the 
period taken by the plaintitfto get the bond assigned 
in his favour on the ground that he should be taken 
to have been prosecuting with due diligence another 
civil proceeding in acompetent court against the 
defendant under s. 15, Limitation Regulation: 

Held, thats. 15 was not applicable to the case 
inasmuch as the application to the court for getting 
the bond assigned was not a proceeding founded upon 
the same cause of action as that for the suit instituted 
on the bond itselfand that the other condition re- 
quired by thesection, that the court should be unable 
to entertain itcould not be applied to the caseat all. 

Held, also that it was not impossible for the party 
to bring suit in time. 

The Limitation Regulation, is an exhaustive Code 
governing the Law of Limitation and the cases in which 
a running of limitation can be suspended are contain«- 
ed in the sections ofthe Regulation itself. It will be 
dangerous to lay down generally that there is some 
principle outside the Limitation Act under which 
limitation can be suspended. 

Isxemptions not covered by the provisions ofthe 
Regulation should not be imported to relieve a party 
from the bar of limitation. Nor can any equitable 
ground for suspension of a cause of action be added to 
the provisions of the Regulation. 

The principle that when the law creates limita- 
tion and the party is disabled to conform to that 
limitation without any default in him and he has no 
remedy over the law will ordinarily excuse him,cannot 
prevail against the express provision of s. 4 of the 
Regulation. Sankunny MENON v. PARAMESWARA MENON 

Cochin 23 

Companles Act (Vil of 1913), s. 40—Entry as 
member in company's books—Presumption of mem- 
bership. 

Where a person’s name is entered in the register 
of members of acompany the entry casts the onus 
on him to provethat he was not dulya member of 
the company. AMAR SINGH v. Kuausa Bang Lt, 
GUJRANWALA Lah. 704 (b) 
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-——— 8. 185—Company—Winding-up—Power to 
require managing agents to produce cash balance in 
court—Power to make interim order where agents 
claim lien—Inherent powers of court to preserve 
property in dispute— Civil Procedure Code (Act V 
of 1908), s. 151. 

When a winding-up orderhas been made, if the 
books of the company show that there is a cash 
balance in the hands ofthe managing agents, the 
court has ample power under s. 185, Companies Act, 
to make an order against the managing agents to 
deposit such amount in court, 

Where the managing agents claim a lienitis not 
necessary for the court to enter into an elaborate 
enquiry into the merits of their claim’ before making 
such an order, but the court may in the interests 
of justice pass an interim order against them for 
depositing the amount in court pending the final 
adjudication of their claim on the merits. 

Even apart from s. 185 of the Gompanies Act, the 
court possesses ample powers ex debito justitie to 
pass interim order for protection and preservation 
of the subjéct-matter in dispute, pending the resut 
of the litigation Harrpans PRASAD v. NATIONAL 
Suras Miris, Lro., DELHI Lah.766 
s 186—Winding-up—Claim by liquidator 

against contributory — Limitation — Principles— 

Article applicable—Claim barred on date of appli- 

cation, whether can be enforced by court—Powers 

of court unders 186—Money due’, meaning of— 

English and Indian law—Claim, whether suit. 

In order thata court may make an order under 
s. 186, Companies Act, against a contributory it is 
necessary that the money claimed by the liquidator 
snould have been ‘money due’ at the date of the ap- 
plication, and consequently, the court has no power 
to make an order under that section if the claim is 
such that ifthe liquidators had onthe date of 
their application under s. 186 instead of proceeding 
in their own name as applicants under s. 186, had, 
in pursuance oftheir powers under s. 179 (a), 
instituted a suit inthe name of the Company by 
the presentation of a plaint, the court must of 
necessity have dismissed that suit under the Indian 
Limitation Act, 

In considering the meaning and effect of s. 186, 
Companies Act, three features of the section call for 
notice: (1) It is concerned only with moneys due 
from a contributory, other than money payable by 
virtue of a callin pursuance of the Act, A debtor 
who is not a contributory is 
Moneys due from him are recoverable only by suit 
jn the Company's name. (2) It is a section which 
creates a special procedure for obtaining payment 
of moneys ; it isnot a section which purports to 
create a foundation upon which to base a claim for 
payment. It creates no new rights (3) The power 
of the court to order payment is discretionary. It 
m3y refuse toact underthe section, leaving the 
liquidator to sue in the name of the Company, and 
it willreadily take that course in any case in which 
it is made apparent that the respondent under this 
procedure, if continued, would be deprived of some 
defence or answer open to him ina suit for the same 
moneys 

In a proceeding under s, 188 every objection is 
just as open to the person sought to be charged as 
it would have been ifa suit had been filed. 

In England the corresponding section does not as 
operate as to deprivea man of a defence to aclaim 
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made by the liquidator which would have beer 
effective against the same claim if brought against 
him byan actionin the Oompany’s nameand the 
position in Indiais the same. 

The view that once the winding-up commenced 
there could be no further application of therule of 
limitation in regard to any debt due tothe company 
and not then already time-barred jis erroneous. 


In this respect there is no analogy between the 
position of a debtor to, and a creditor of, a Com- 
pany in liquidation. Hansras Gupra v. OFFIOIAL 
Liguipator or HED D M. E.T,Co Lm. P.C. 7 
Compromise. See MINOR 113 
Confession 

See CRIMINAL PROCEDURE CopE, 1898,s.£97 639 

See ÜRIMINAL TRIAL 20 


Contract—Agreement to sell to nominee of firm— 
Conveyance in favour of nominer-—ouit for 
unpaid purchase-money—Members of firm, if per- 
sonally liable—Liability of purchaser—Limitation 
— Limitation Act (IX of 1908), Sch. I, Art. 116. . 
A company agreed to sell to a certain firmor their 

nominees or assigns certain immovable property and 
a sale-deed was executed by the company as vendors 
the conveyance being made by the direction of the 
firm to Aas their nominee. The amount of considera- 
tion was agreed to be paid three months after regis- 
tration of the sale-deed. On default of payment, the 
company instituted a suit against the partners in the 
firm and the purchaser A forthe amount and interest 
and in default of payment for sale of the property, 
with a personal decree against the defendants for 
any deficiency: 

Held, (i) that inasmuch as under the original agree- 
mant the company had bound themselves to accept.as 
purchaser either the firm or a person nominated as 
such by the firm, and there was no provision that 
in the case of a nominee the firm were to remain liable 
for the balance of the purchase money, the agreement 
could be regarded only as a substitution of A for the 
firm and as leaving no liability upon the members 
of the firm, and consequently, the members of the 
firm were not personally liable; 

(it) that A's liability arose, in virtue of the con- 
veyance, upon a contract in writing registered within 
the meaning of Art.116, Limitation Act, and that the 
six years period allowed by Art. 116 applied and the 
suit was in time. Ram RAGHUBIR LAL v. UNITED 
REFINERIES (BURMA), LTD. P.C. 788 


——— C I. F. Contract —Agreement that sellers. 
may tender goods—Validity—Tender of goods alone 
—Breach of contract by buyer—Evidence Act 
(I of 1872), 92, Proviso 4—Admissibility of such 
agreement. . 
When payment isto be made against the tender 

of documents and not against the tender of gooda 

and when none of the relevant documents are. 
tendered at the time ofthe payment butonly the 
goods are tendered, the parzhaser commits no 
breach of the contractin not taking up the goods, 

But where the evidence showed that the parties 
had agreed thatthe respondent firm should release 
the goods at the Indian Port and bring them up 
to Delhi and that the goods themselves should be 
tendered in Delhi where payment was to be demand- 
ed, and the sellers had duly tendered the goods: ~ 

Held, that the contracts in question were not 
normal C.I. F. contracts and that the procedure 
carried out by the respondents was in conformity 


` 
. 
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with the settled practice of the parties and the 
tender of the goods was valid and lawful. 

Held, further, that under proviso 4 to s. 92 of 
the Evidence Act, such an: oral agreement as 
was setup inthis case was not prohibited. 

A clause inan indent ina O, I.F. contract that 
the sellers could, in case of need, substitute for 
the draft and relevant shipping documents their 
own invoice is lawful and in such cases invoice 
could be legally tendered. Durea Darr-Jagant NATH 
v. R. J. Woop & Co, DELRI Lah. 413 
-—----— Oontainiug arbitration clause. See ARBITRA- 

TION Act, 1899, s. 19 351 (a) 

Mistake of fact—Suit to recover money paid 

by mistake. See BANKING P.C. 660 
- Specific performance— When can be 

granted—Specific Relief Act (I of 1877), 8. 21 (c). 

__ lt the essential terms of a contract are settled 
the contract may well be regarded as complete and 
concluded and may beenforced or specifically per- 
formed, either as consisting of those terms only or 
together with such other terms and conditions as 
may be regarded as being usual in contracts of 
that description, Goran SRIDHAR MAHADER v. SABHI 
Buussan SARKAR Cal. 465 
Suit on alleged contract—Contract not 
proved—Quantum meruit, absence of prayer for— 

Jurisdiction to grant relief on quantum meruit. 
. Where in a suit for recovery of a certain amount 
of money on an alleged contract, there is no alter- 
native relief on the footing of quantum meruit and 
the contract has not been proved, the court has no 
jurisdiction to grant relief by way of quantum 
meruit. SATHIVEL PILLAI V. StvaSaMI PILLAT Mad, 683 
Seveepstake—Condition that members shall 

accept the decision of the Stewards—Suit in Civil 

Court for declaration that plaintiff was, winner 

—Maintainability. 

Where in a suit for declaration that the plaintiff 
was the prize-winner in a sweepstake and for recovery 
of the prize it appeared that the ticket, which em- 
bodied the contract on which he sued, expressly 
required him, asa condition of the sale to him of 
his ticket,to accept as final the decision of the 
Stewards of the Trinidad Turf Club on any dispute 
arising with respect to any matters connected with 
the drawing of the sweepstake or the awarding of 
the prizes ; 

Held, that it was a condition precedent of any 
right of action by the holder of a ticket that any 
dispute connected with the drawing of the sweep- 
stake or the awarding of the prizes should first be 
determined by the final decision of the Stewards of 
the Trinidad Turf Club and the suit was not main- 
tainable. 

It is not essential in order to exclude a right of 
action at law thatthe contract should in terms pre- 
scribe thatthe awardof the specially constituted 
tribunal shall be a condition precedent of any legal 
proceedings, ARTHUR ANDREW CIIRIANI v. MACDONALD 
BURNETT P. C. 561 
Contract Act (IK of1872), s. 2—Consideration— 

Settlement of accounts by partners more than three 

years after termination of partnership—\ alidity— 

Limitation Act (IK of 1908), Sch. I, Art. 106, effect 

of. 
Tore was a partnership between the plaintiffs 
and the defendants in a contract which ran from 
September, 1916, to March, 1920. The accounts of 
the parties were not finaliy adjusted until the year 
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1924, and at that datea settlement was arrived at 
between all the partners. The plaintiffs sued 


in 1927, for the amount due under the settle- 
ment it was contended ‘that inasmuch as 
this settlement owas arrived at more than 


three years from what is said to be a dissolution of 
the partnership, namely, the determination of the 
joint adventure, there was no consideration for 


it: 

Held, that the fact that the partners could only 
have asked foran account under Art. 106 within 
three years of March, 1920, has no bearing at 
all upon the question when in fact they have 
come together and have agreed to an account be- 
tween themselves, and have made mutual promises 
to abide by such settlement. There is ample con- 
sideration in such a case for the promise given by 
each partner in the mutual promises made by the 
other partners. Rocai Ram v, FAIZULLAH KHAN 

P. C, 549 
— 8. 23—Agreement not to bid at public auc- 
tion against each other—If opposed to public policy 

—Object fraudulent, effect 

An agreement between two persons not to bid 
against each other at an auction-sale is perfectly 
lawful and cannot be considered to be opposed to 
public policy. 

But when the object of the secret arrangement . 
arrived at between the parties was to deprivea 
rival decree-holder of his legitimate share in the 
amount which was to be paid by the defendant to 
the plaintiff over and above the amount which he 
was to get as his share in the rateable distribution 
made by the court, or in other words to benefit 
ne plaintif at the expense of the decree-hol- 





er: 

Held, that the arrangement wasa secret arlifice 
for the purpose of defrauding athird person, the 
rival decree-holder and that the object of the 
agreement was fraudulent and hence void under 
s. 23, Uontract Act, Kam Lan Misra v. RAJENDRA 

Nata SANYAL Oudh 595 

$.23—Consideration, unlawful nature of— 

Suit for registration of bond—Matntainability— 

Evidence Act (I of 1872), ss. 65, 91—Evidence as to 

existence of agreement—Secondary evidence--Ad- 

missibility. 

ln a suit for registration of a usufructuary mortgage 
bond or in the alternative to directthe defendant to 
execute and cause to be registered a bond identical 
with the bond in suit, or to refund the money said to 
have been advanced with interest, the lower Courts 
found that the money was advanced by the plaintiff to 
the defendant to enable the latter to pay to the 
plaintiff's mistress partly in satisfaction of her decree 
and partly to prevent her from taking criminal 
proceedings against him: 

Held, that inasmuch as the plaintiff was, through- 
out the proceedings in the previous suit of his 
mistress, acting as her tadbirkar and in consideration 
of the circumstances of the case, the object of the 
consideration for the bond was unlawful and no relief 
was therefore, available for the plaintiff, 

Held, also that it was doubtful whether in the circum- 
stances of the present case, and haying regard to the 
provisions of ss. 91 aud 65 of the Evidence Act 
it would have been prover to allow any secondary 
evidence regarding the nature of the alleged agree- 
ment to have been given in these proceedings, 
PROBADHA GAOLIRI v. Banka BEHARI Monpat Cal, 520 


Vol, 149} 


. Contract Act—contd. 


s. 49— Place of performance—Creditor and 
debtor, 

Where no application has been made by the debtor 
to appoint a place forthe performance of the pro- 
mise, the place of performance is to be determined 
with reference to the intention of the parties, and 
in doing so regard should be had to the fact 
that the obligation to pay the creditor involves the 
further obligation of finding the creditor so as to 
pay him. TuLJARAM Downatram ~v. WaDHUNAL 
PAMANDSA Sind 844 
———-s 55~—Agreement tosell leasehold property 

—Consent of lessor to be obtained before transfer 

—Vendor not obtaining consent—Vendor, if can 

claim specific performance—Purchaser taking 

possession —Notice to complete contract—Time, if of 
fd essence of the contract—English and Indian 
aw. 

The lease of a godown from the Bombay Port 
Trust for a term of 25 years from December 25th 
1915, contained a covenant against assigning the 
demised premises without the consent in writing of 
the trustees of the Port Trust. The defendants in 
1924 agreed to sell to the plaintiffs this leasehold 
property for Rs. 39,000 The plaintiffs were given 
possession either on the date of the contract or 
soon after The contract contained a clause that 
the pucca documents were to be got registered in 
favour of plaintiffs within six months from the 
date of the contract. The plaintifis in 1995 attempt- 
ed to obtain the consent of the Port Trust to the 
transfer, but they were asked to obtain letters of 
administration to the estate of one of the defend- 
ants who had died. They could not persuade the 
heirs of the deceased defendant to obtain letters 
of administration and on July 21, 1925, the plaintiffs 
called on the defendants to obtain the required 
Letters of Administration and also the consent of 
the Port Trust and made time the essence of the 
contract. As a result of non-compliance the plaint- 
iffs cancelled the contract on August 26, 1925. 
Meanwhile after having obtained the Letters of 
Administration, the defendants wrote to the plaintiffs 
saying they were ready and willing to complete the 
contract On January 22, 19 6, plaintiffs sued to 
recover the purchase money Rs. 30,000 from defend- 
ants, The defendants while contending that plaintiffs 
were not entitled to it, set up a counter-claim for 
the specific performance of the contract: 

Held, (1) that at the date of the contract the 
whole of the purchase money was paid and posses- 
sion was given and that it really made very little 
difference to the purchasers whether the matter was 
completed by a formal assignment within six 
months as provided by the contract, or within any 
reasonable time thereafter, and hence time was not 
of the essence of the contract; 

(2) that by July 21 there had been no unreason- 
able delay on the part of the vendors, and the 
purchasers were not justified in serving a notice mak- 
ing time of the essence of the contract; 

(3) that defendants were not entitled to an order 
for specific performance as they had not obtained 
the consent of the Bombay Port Trust for the 
transfer on the date when they set up the counter 
claim; 

(4) that the vendors (defendants) having failed 
to prove that they were entitled to specific per- 
formance had no answer to the plaintiffs’ claim 
for the return of the money, 
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The rules laid down in s. 55 of the Contract 
Act do not vary from the English rules, and that 
the section lays down no principle which differs 
from those which obtain under the lawof England as 
regards contracts to sell land, TEJU KAYA & Co. v. 
GANGJI Nenszy & Co. Bom, 381 


— 5. 65—‘Agreement discovered to be void, 
significance of. 

In the absence ofspecial circumstances the time 
at which an agreementis discovered to be void 
within the meaning of s. 65,Contract Act, is the date of 
the agreement, HANSRAJ GUPTA Vv. OFFICIAL LIQUIDATION 








oF THE D D M. E.T Co Lop. P.C. 7 
- 8.74. See O. P. Tenancy Act, 1920, s. 49 
603 


S.74—Compromise decree containing penalty 
—Power of executing Court to give relief—Civil 
Procedure Code (Act V of 1908), 0. XXIIT, r. 8. 
Section 74 of the Contract Act is applicable to a 

compromise decree and it is open to a court exe- 
cuting such decree to go behind itso as to interfere 
with a stipulation by way of penalty contained in 
the compromise. 

Per Mukerjee, A.C. J.—In entertaining a plea that 
one of the terms of the compromise contains a penal 
clause, the court executing the decree does nat 
really go behind the decree, but it finds out,as it 
is entitled to find out, on payment of what amount 
the decree should be discharged. 

Per Niamat Ullah, J.—S. 74 of the Contract Act 
viewed in its proper perspective, does not involve 
any interference with the decree when applied to 
a compromise on which a decree is passed; far 
from interfering with the decree the coum is giving 
effect to it in accordance with its real legal import. 
Mour Uppin v. KASHMIRO BIBI All. 419 F. B 
——s 74—Enhanced interest from date of 

default—Whether penal. 

The question whether a stipulation to pay interest 
at an excessive rate from date of default is or is not 
penal in any particular case depends on the facts and 
circumstances of that case. 

Where a mortgage deed stipulated interest of 
twelve annas per cent. per mensem, and in case of 
default in payment of interest annually, the mort- 
gagor made himself liable to pay interest at the rate 
of two per cent per mensem on the unpaid interest till 
the payment of the entire mortgage money: 

Held, that the provision for interest on interest 
was intended only as compensation to the mortgagee 
in the event of default on the part of the mortgagor, 
and that if the provision was considered penal, the 
plaintiff could reasonably claim compensation at the 
rate charged by him. Ganea Prasap v. BISHUNATH 
Sinan Oudh 821 


Ss 151,152,189, 214—Bailment—Standard 
of diligence required of bailee—Bailee's duty to 
communicate with bailor in case of emergency. 
The standard of diligence required of a bailee is 

that of the average prudentman and where the 

bailec has taken the same care of the property entrust- 

edto him asa reasonably careful man may be ex- . 

pected to take of his own goods of the same bulk, 

quality and volume as the goodsbailed, he is not 
responsible forthe loss,destruction or deterioration 
of the thing bailed. No cast-iron standard can be 
laid for the measure of the care due from him and the 
nature and amount of care must vary with the posture 
of each case. Where the goods bailed are destroyed 
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-by an unprecedented flood, the bailee cannot he held 
responsible. 

In an’ emergency, the bailee has much the same 
power to act as an agent unders. 189, Contract Act, 
and in cases of difficulty he is under the same duty 
as has been cast upon the agent under s. 214 of the 
Act which makesit incumbent on the agent to use all 
reasonable diligence in communicating with his 
principal and in seeking to obtain his instructions. 
“SHANTI LALU Tara OHAND MADAN GOPAL All. 691 
i —88 230, 233—Principal and agent— 
_ Contracts entered intoin agent's name—Undisclosed 

principal—Suit for compensation jrom principal 

- — Right of indemnity of agent—Ezxtent of. 
” When a commission agent conducts his business 
in sucha manner that it is virtually impossible 
without an exhaustive enquiry to ascertain the 
manner in which the liability for which indemnity 
is sought has been, or is being discharged, if the 
surrounding circumstances point to the likelihood of 
the agent making a profit out of the , contract of 
indemnity, the agent will apply for equitable relief 
in vain. 

It is not necessary thatan agent should have 
disclosed himself as an agent in the contract to 
enable the agent to prove that contracts entered 
into in his name were entered into on the principal's 
behalf. TorALDAs v. KmrosaL DEWANDAS Sind 52 

S. 237. See PRINCIPAL AND AGENT 465 

——S. 247—Minor—Creation of partnership with 

minor—Validity—Scope of 3. 247. 

Although under s. 247 of the Contract 
minor may be admitted to the benefits of 
nership, and, ifso admitted, his share 
where the partnership is based on contract, the 
privilege conferred by the section does not give 
him the power to create afirm, ‘that isto say, a 
partnership based on contract must be in existence 
before the minor can be admitted to its benefits. 
Devi Ditra Maz v. Firm Tuau Mat Parga Ram i 

Lah. 203 
Co-operative Socleties Act (IV of 1912), ss, 2 C) 
43—‘Member’, whether includes joint fomily— 
ova against minor member—Validity —Auari on 
mortgage—Decree not giving 6 months’ — 
es of Rules ae ks 
he term ‘member’ ins. 2 (c) of the Co-operativ 
Societies Act, 1912, is ‘side. anon to instads à 
joint Hindu family and an award passed by the 
Registrar against a joint family consisting of 
minor members is not invalid merely on that 
ground 

“At any rate the court executing such an award 
has no right to question the validity, of the award 
on this ground i 

Rules framed under s. 43 of ths Act are not 
ultra vires merely because they deprive a mortgagor 
of his right to a period of six months to pay up 
the mortgage decree. I axMAN v DHAMIRI Oo-OPERATIVE 
CREDIT Society Nag 487 
Copyright— Infringement — Tests — Similarity of 

plan, of omissions, of phrases and mistakes, evidenti- 

ary value of—Hxpert evidence, value of. 

In the case of two literary works similarities like 
omissions, of plan, of phrases and of mistakes and 
similar intrinsic evidence derived from a comparison 
of the works may be suffcient to establish a case of 
copying, even ifthe direct evidence is all the other 
way and appears to be evidence that can be accepted 
but such evidence must be of the most cogent force 
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before if can be accepted as’ against the oath of 
respectable and responsible people whose evidence 
otherwise would be believed’ by the Court. The 
suggested similarities can be explained by the nature 
of the work, which has common elements, and by 
the fact that both writers must have had recourse to 
authorities which were common to both.. 

In copyright cases it is not permissible to admit 
as evidence the opinion of literary gentle- 
men that the defendant did copy from the plaint- 
iffsbooks This is not a matter for expert testi- 
mony ab all. Frorencu A. Dxexs v. H.G. WELLS 

P. ©. 815 
Costs—Interlocutory proceedings—Taxation of costs 

—Whether can be allowed before termination of 

action. 

Costs in a suit ought to be set off between the 
parties, and it is wrong that either s plaintiff or a 
defendant, who may be amanof straw, should be 
paid costsupon interlocutory applications, and 
should execute orders for costs forthwith made 
upon interlocutory applications, when it may be that 
the party will lose the suit in the end, and it will 
be found that he has nothing with which to meet 
the final order for costs which may be made against 
him. DAULATRAJ v. KALICHARAN GHOSE Cal. 76 

Necessity Jor application arising from . 
applicant's default— Rule for awarding costs. 

The ordinary rule that costs should follow the event 
cannot be appliedin a case where the neceesity for 
the application has arisen due to the failure of the 
applicant's Pleader to place his principal argument 
before the court. D. B. Das v. DAYALAL & Soxs 

Rang. 835 
Taxation as betwecn party and parity— 

Principles—Solicitor’s right to recover costs against 

his own clients—Separate defendants having one 

solicitor but separate Counsel—When proper— Tests 

—Taxing master's discretion—Interference by court— 

Propriety of. . 

Generally speaking, in taxation, as between party 
and party, only those costs are allowed which are 
strictly‘necessary for the purposes of the prosecution 
of the litigation, while in taxation as between attorney, 
and client a party is allowed as many of the charges 
which he would have been compelled to pay to 
his own solicitor as being costs of the suit which fair 
justice to the other party would peri: it. ia 

A solicitor’s right to recover ccsin as siti his 
own client arises out of his professional employment, 
and it is the solicitor’'s duty to see that his client 
does not run up unnecessary costs witbout proper 
advice. If, therefore, he claims items in excess of 
party and party costs from his own client, the ex- 
penses must be such as are not unusual or extraordi- 
nary, unless the solicitor takes care to protect himself 
by the express authority of his client which he must. 
obtain after he has clearly explained to the client that 
the costs in respect to such expenses will probably be. 
disallowed as between party and party. lf he does not 
do so, such costs may be altogether disallowed, unless 
thesolicitor is able to show some valid reasons for 
incurring the expenees without obtaining the necessary’ 
authority. : 

No hard and fast rule can be laid down for deter- 
mining what expenses may be called unusual or, 
extraordinary. Each case depends on its own facts - 
and upon tbe rival contentions of the parties there- 
to. 

If an unueval expense is about to be incurred in 
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the course of an action, it isthe duty of the solicitor 
to inform his client fully of it, and not to be satisfied 
simply by taking his authority to incur the additional 
expense, but to, point out to him that 
such expense will or may not bə allow- 
ed on taxation between party and party what- 
ever may be the result of the trial. 

“Tt cannot bə said that because ons Counsel could 
have represented all the defendants in acase at the 
hearing it was not necessary to brief Counsel sepa- 
rately. The proper test in such cases is whether 
there is a reasonable probability of there being a 
substantial difference in thetwo defences and whe- 
ther, therefore, the solicitor is reasonably justified: 
in briefing two sets of Oounsel 

As a rule the Ohamber Judge does not interfere with 
the discretion of the Taxing Master, except in extreme 
oases where there has been gross abuse or a serious 
mistake, or when the Taxing Master has acted on a 
wrong principle or applied an altogether wrong con- 
sideration, QORAKHRAM SADHURAM V PIROZSHA 

Bom. 353 
———T axation —Bombay High Court (Original Side) 

Rules, 1930, r. 539--Taxing Master's Report— 

Payment of costs of taxation—Discretion of court. 

Although the Taxing Master himself may not go 
against the express provision of r 559 of the 
Bombay High Oourt (Original Side) Rules, there is 
nothing to prevent him. from certifying or report- 
ing to the court asto the special circumstances, if 
any ofa case and recommending that even where 
more than one-sixth has been taken off the Bill, the 
solicitor need not be made to pay the costs of taxa- 
tion and in some cases actually get the costs 

The court may then on perusing his report make 
such order as to costs of taxation asit may think 
fit. It may in its discretion deprive the solicitor of 
the costs of the taxation although less than one- 
sixth has been taxed of, or allow him the costs 
though one-sixth or more has been taxed ofi. 

Rule 559 does not jaterfere with the discretion 
of the court in those cases in which the Taxing 


Master has specially certified or reported the cir- 
cumstances of the case. GoRAKHRAM SADHURAM V. 
PIROZSHAH MANEOKJI JAVERI Bom. 363 

Taxation—‘Cosis of this suit’ in decree— 


Meaning and construction of—Costs due to joining 

of additional defendants. . 

The words ‘costs of this suit’ in a decree, should 
be construed as meaning all costs of the suit in the 
absence of any qualifying words in the decree, and 
includes plaintiff's costs incurred due to the implead- 
ing ofan additional defendant against whom no 
relief is obtained. 

If the facts and the circumstances of the cage are 
such that in a state of uncertainty it isreasonable 
for a plaintiff to join both the defendants in order to 


ascertain which ofthetwo isthe really guilty one, - 


then ‘it is part of the reasonable costs of the 
action that the costs of the action which you have 
launched against one of thoss defendants, and who 
has succeeded in defending himself, should be borne 
by the man who is to blame,” RAMGOPAL KEsHavpas 
v. SECRETARY oF STATE FoR INDIA IN CounxciL Bom 367 


Court-fees—Power of court to levy deficit court- 
fea after disposal of cases. 
There is no power in the court under the Court 
Fees Actor otherwise to levy deficit court-fee on 
a memorandum of objections after the appeal bas 
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been disposed of. In re OoLLEOTOR OF COIMBATORE 
Mad. 25 
———~Provident Funds Act (XIX of 1925), s 4 (i) 

(e) fii —Provident Fund—Amount over Rs. 5,000 

—Claimant neither nominee nor dependant— 

Application for succession certificate—Court-fee 

payable. 

A claimant for the provident fund of a deceased 
person, other than a nominee ora dependant, where 
the sum claimed is more than Rs. 9,000, can obtain 
the amount only on production of probate, letters 
of administration or a succession certificate, 
and on an application for a succession certificate in 
such case the claimant has to pay court-fee on the 
amount claimed. In re Coses FERNANDEZ Sind 359 
Court Fees Act (VII of 1870), s. 7 (iv) (¢)—Ezecu- 

tion of document of shankalap by plaintiff—Plaint- 

iff continuing in possession—Suit to declare deed 
invalid and ineffective—Allegation of coercion and 
undue influence—Court-fee payable. 

Where the plaintiff's case was that she executed 
a document of shankalap in favour of the defend- 
ant, but that she wasstill in possession of the prop- 
erty to which the deed related and prayed- that it be 
declared invalid and ineffective as against her on 
the ground that she executedit under coercion and 
undue influence exercised by the defendant : 

Held, that having regard to the nature of the 
suit and the relief prayed for, a court-fee of Re.1 
on the plaint was sufficient PATERAJI v., BADHIKA 
BAKHSH SINGH Oudh 699 (a) 
———s. 7 (iv) (c)—Valuation of plaint—Plaintiff 

not at liberty to put arbitrary value—Suit to 

cancel documents—Valuation—Suits Valuation Act 

(VII of 1887), s. 8. f 5 

The plaintiff instituted a suit for the cancellation 
of two documents, a sale deed in which the con- 
sideration was stated to be Its 700 and a promissory 
note for Rs. 500. The suit was valued for purposes 
of jurisdiction and court-fee at Rs 100. 

Held, that from the value of the documents sought 
to be cancelled, it was manifest that there was no 
reasonable ground for placing such a low value on 
the relief sought by the plaintiff. 

In such cases although the value put by the 
plaintiff on his suit prima facie determines the 
jurisdiction on the plaint, the plaintiff is not at 
liberty to place an arbitrary value of the suit, 
Marne Nog v. Maune Kua PU Rang. 705 
————s. 7 (Iv) ic), Sch I, Art, 17 (itl)—Mortyage 

suit—Appeal seeking declaration of priority of 

mortgage—Article applicable—Proper court-fee. 

The appellants were impleaded as defendants in a 
suit for sale on a mortgage upon the allegation that 
they were subsequent mortgages. They claimed to 
be prior mortgagees but the trial Court found that 
they were subsequent mortgagees and decreed the 
plaintiff's suit against all the defendants. The appel- 
lants appealed praying for declaration that the 
mortgage deeds held by them were prior to that of 
the plaintiff and though the appeal was valued at 
Rs. 1,600, a court-fee of Rs. 10 only was paid: 

Held, that Art. 17 (iii) of Sch. li of the Court Fees 
Act had no application to the cass and the appellant 
was bound to pay an ad valorem- court-fee on the 
value of the subject-matter in dispute in the appeal. 
KUNDAN Lat v. DULI CHAND A All. 770 

s, 7(V)—Suit for possession of math properties 

—Court-fee payable—Value of temple to be excluded 

—Applicability of s. 7 (Y). 


xxiv. 
Court Fees Act—contd. DA Oa 


Section 7, cl. (v), Court Fees Act, is applicable to 
suits for possession of immovable property and no 
distinction ismade between asuit for possession asa 
beneficial owner, and a suit for possession as a trustee 
or as the manager of a religious endowment. 

<The plaintiff alleged that the defendant who was 
a mahant of a math, kad lost his title to mahantship 
owing to his marriage, illegal transfers of properties 
and other wrongful acts and that the plaintiff had 


been duly elected mahant in his place, and he sued . 


for possession of the properties attached tothe math 
and those which had been transferred by the defend- 


ant: 5 

Held, that court-fee was payable ad valorem . 
under e. 7,cl (v) on the value of the properties of the : 
math and that in calculating the value,the value of the. 


temple itself should be excluded, as it had no market 
value. PALSOTTAMANAND GIRI v. MAYANAND GIRI 
Cle lary Bes i ; All. 251 
s. 11, Sch. |, Art. 7—Suit for mesne -profits 
¿—Preliminary decree jointly against defenants— 





-Appeal by some defendants—Court-fee required. 
-—I*inal decree—Appeal against final decree—- 
<Valuation—Court-fee payable—Entire decree, if. 


-value of appeal—Allowance for payment 
‘twice over—Applicability of s. 11. 

A suit for mesne profits was valued at Re. 13,000 
and 4 final decree. for Rs. 16,011-5-0 was passed as 
against all the defendants jointly. Some of the 
defendants preferred an appeal from the preliminary 
decree adopting a valuation calculated on the 


made 


proportion which the area held by them bo-s to the- 


total area of which the plaintiff had been dispossessed. 
Subsequently when the final decree was passed, they 
preferred an appeal therefrom valuing their appeal 
inthe same wayand paying ad valorem court-fee 
on the difference between this value and that of the 
appealfrom the preliminary decree. On a reference 
by the Taxing Officer: 


Held, (4) the decree being joint, the value of the. 


decree was the value of the whole decree, that the 


liability of the defendants could not be split up and. 
being. 
therefore Rs 16,011-5-0, Court-fee must be calculated; 


“apportioned and: the value of the appeal 


ou this amount; i 
(ii) that the defendants were not to pay court-fee 
twice over and allowance should be made for court- 


fee already paid-over the memo of appeal from the. 


preliminary decree. 

(iii) that unless court-fee were paid advalorem in 
this appeal, the memo. of appeal from the preliminary 
decree would be -considered to be insufficiently 
stamped. 

The second part of s. 11 of thé Court Fees Act 
whether it applies to appeals or not, applies only to 
a claim for mesne profits accruing subsequently to 
the date of suit, of which the plaintiff is unable to 
calculate the approximate value, because he cannot 
say for how long a period heis likely to be kept 
out of posses3ion, and to acase liks this, in which 
the mesne profits calculated in execution exceed the 
original claim. The rule applies to ths present case 
only +> this extent that the plaintiff must pay 
additional court-fee before hecan execute his decree 
but it does not apply to mesne profits accruing before 
suit on which a definite valuation has been placed in 
the plaint. : 

An appeal differs from a mere application for 
ascertainment of mesne profits, and a memo- 
randum of appeal of this kind is liable to ad valorem 
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court-fee under Art. fof Sch. I of the Oourt-Fees . 


Act. 
Quere.—Whether a Division Bench has 


question of-whethera memorandum of appeal . which 
is before them has been sufficiently stamped or not. 


power. 
under s, 28 of the Court Fees Act,to enquire into the. 


A Taxing Judge is bound to decide a question . 


referred tobim as he cannot refer to'a Division 
Bench. DuHANUKDHARI PRASHAD v. RAMDHIKARI 


ss. 13, 19, cl (xx)—A pplication for refund 
.of court-fee— Whether chargeable with court-fee 
-An application for refund of court-fee uncer s. 13, 
Court Fees Act, is covered by s. 19, cl. (xæ) there- 
of, and hence ro fee is chargeable on such an ap- 
plication JAGNARAIN PANDE v BADAL All. 16 
——- 8.17. See PUNJAB Court FEES AMENDMENT 
Act, 1922, Son. II, Art, 22 s 641 


———Sch |, Art 1—Partition 
Claim for higher amount than what was awarded 


-—Court-fee payable— Limitation Act (IX of 1908, 


s -Bona fide mistake—Jirtenston of time, 

“In an appeal from a partition suit if the appel- 
lant claims that he should have been’ awarded a 
certain amount more than what was awarded, court- 
fee must be paid ad valorem on the amount claimed. 

Where the only question is that the court-fees are 
payable advalorem ona particular amount, there is 
no bona fide mistake justifying extension of time for 
appeal. PESHAURI LAL v. dar Kisaan Das 

Lak. 829 (a) 
Art 1—Suit on promissory noie— 

Claim for set off on ground of damages for breach 

of covenant—Court-fee payable—'Set off, whether 

includes equitable set off. 

In a suiton a promissory note the defendant 
claimed, in his written statement, a specified sum 
of money by way of damages setting out the parti- 
culars of the claim made by him as arising 
from the sale which led to the execution of the pro- 
missory note, and by reason of the breach.of 
covenant alleged to have been committed by plaintiff: 

Held, that for purposes of court-fec, the claim by 
way of set offeame under Art. i,Sch. 1, Court Fees Act 

The set off mentioned Art. 1, Sch 1 is not con- 
fined only to legal set off coming under OQ. VIII, 
r. 6, Civil Procedure Code but incluccs an cunitable 
set off also Sirarama AYYAR v, RAMANUJA N UJADIAR 

Maud. 719 

— Art 4—Application for review of 

portion of decree—Proper court-jee, 

Under Art. 4 of Sch, Lofthe Court Fees Act the 
court-fee payable on an application for review is the 
court-fee, payable on the plaint or memorandum of 
appeal in which the judgment is sought to bere- 
viewed was passed even though the review relates’ 
only to some only of the reliefs. lt is not sufficient 
to pay court-fee only on tbe relief claimed in the 











application for roview. IBRAHIM ALI v. ASHAN 
Hussain Nag. 416 
— - ——Art 7. See Courr Fers Act, 1870, 

s. 11 617 





son ll, Art, 17 Gi. See Court Feres Act; 
1870, s 7 (tv) (c) 770 
Court Fees Act (VIl of 1870), as amended py 
Madras Act V of 1922, $. 7 (IV-A), (Vj—Suit for 
cancellation of sale-deed and for possession and 
mesne profiis—Relief Jor possession only ancillary — 
Court-fee payable, : 


Pat 617 


“suit—Appeal— - 


Vol. 142) 


Court Fees Act as amended by Madras Act— 
concld. 


` In a suit for cancellation ofa sale-deed -and for 
recovery of possession of the land comprised in the 
deed and for mesne profits, the claim with respect 
to possession is only ancillary to the main claim, 
viz, the setting aside of the sale-deed, and consequ- 
ently, court-fee need not be paid on the relief with 
regard torossession, THANGACHI AMMAL V. MOBAMMAD 
MoIDEEN Mad. 29 
Criminal Law Amendment Act (XIV of 1908), 
_ $17 (1). See PENAL Cong, 1860,s. 71 21 
Criminal Procedure Code (Act V of 18981, s. 
46 (1). See Evrpence Act, 1872, ss, 24to27 474 

s. 46 (1)—Statement to Police Officer, effect 
` of—Criminal trial—LUvidence— Strength of evidenc 
to be considered before conviction. < 

When a person states that he has done certain 
‘acts which amourt to an offence, he accuses him- 
self of committing the offence; and if he makes 
the statement to a Police Officer, as such, he sub- 
mits to the custody of the officer within the 
meaning of s 46 (1) of the Code of Oriminal Pro- 
cedure, and is then in the custody of a Police 
Officer within the meaning ofs. 27 of the Evidence 
-Act. | 

The strength of the evidence against the accused 
is a matter to be considered before but not after 
conviction. 

Where a Sessions Judge having convicted the 
‘accused of a murder by assassination, sentenced 
“them to imprisonment for life instead of to death 
on the ground that the evidence was not of a 
sufficiently convincing character to justify the 
latter punishment : : 

Held, that the Sessions Judge was wrong in not 
- giving the capital sentence. SANTOKHI BELDAR v. 
EMPEROR Pat. 474 

s 75—Warrant, signing of—Officer directing 
issue of warrant—Whether should necessarily sign 
warrant—Warrant signed by another Magistrate 
during absence on duty of Magistrate issuing 
warrant—Resistance to execution—Offence—Penal 

Code (Act XLV of 1860), ss. 224, 225,858. 

. The Presiding Officer who alone can sign a war- 
rant ,under s. 75, Oriminal Procedure Code, is not 
. necessarily the officer who has taken cogvizance of 
the offence. He must, therefore be the officer who 
presides in the court at thetime when the warrant 
< comes to be signed and not necessarily the Magis- 
trate who has presided the Court at the time when 
< cognizancsa was taken of the offence. 

Where a Sub-Divisional Officer receiving in- 
formation of an alleged offence took cognizance of 
the offence and directed the issue ofa warrant, but 
after directing issue of the warrant, he went away 
from the station on duty and the warrant was 
ultimately signed during his absence by a First 

_ Olass Magistrate with powers under ss 190 (a) and 
(b), 143, 144 and 192, Criminal Procedure Code, and 
who performed the functions of the Sub-Divisional 
Officer during his absence : 

Held, that the warrant waslegal and that resist- 
ance to the execution ofthe warrant constituted an 

| offence under ss 221,225 and 353, Penal Code, 

- KARTICK OHANDAR V. EMPEROR Pat.192 

—— ss. 88, 145—Dispute as to immovable 
property—Attachment by Magistrate—-Interference 
an revision—Discretion of court—Attachment, mode 
-of —Attachment of movables, legality of. 

`- Where a Magistrate considers a caseto be one of 
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-emergency and orders attachment, the matter being 


one within his, discretion the action 
him for maintenance of peace cannot be 
interfered with. 

In a proceeding under s. 145, Criminal Proce- 
dure Code, a Magistrate can effect attachment of the 
the Police and order 
them to take possession: attachment by prohibitory 
orderis not the only mode of attachment contemp- 
lated by the Criminal Procedure Code. 

Where a dispute relates not merely to a building 
but alsoto the goods and other movable proper- 


taken by 
lightly 


ties within the building, a Magietrate acting under 


s 145, Criminal Procedure Code; has power to 
attach the movable property as well. Prem Kaur 
v. Benarst Das Lah. 207 
s. 103—Penal Code (Act XLV of 1860), 8. 
8382 —Search— Duty of Police to permit occupant 
to attend—-Police excluding occupant—Resistance 
and hurt to Police— Offence. 
In conducting a search the Police are bound to 
allow the occupant of the place to attend during the 


search. 


Where the Police refuse to allow the occupant to 
enter the house which is being searched and be pre- 
sent at the time of the search, the Police cannot be 
said to beacting inthe discharge of their duty and 
if the occupant causes burt to a Police Officer in 
attempting to enter into his house on physical resist- 
ance being offered by the latter, the occupant is not 
guilty of an offence under s 332, Penal Code, or under 
any other section of the Code BHIKUGIR v. TIMPEROR 

All 790 
—-—s 103 (2)—Search witnesses, when to be 

called—Omission to call, effect of. x 

Under s. 103 (2), Criminal Procedure Code, search 
witnesses are not to be called except on the special 
summons of the court. The Statute lays it upon 
the prosecution to explain why it desires the search 
witnesses to be called: and does not lay it upon 
the prosecution to explain why it does not call the 
search witnesses MOSADDI Rsiv EyPEROR a 

£ Pat 841 (b) 

s 107—Person doing lawful act in lawful 

manner—Injury to susceptibilities of person of 

different faith — Whether warrants proceedings 
under s. 107. : 

Where a breach of peace is anticipated between 
two parties and one of them complains and the breach 
is anticipated to be committed by the other side, 
the only point to be seen is whether the act which 
brings about that breach of peace is wrongful in 
itself. The fact that a person doesa lawful actin a 
lawful manner and by so doinghe has injured the 
susceptibilities of a person of a different faith would 
not in itself be sufficient to warrant proceedings 
against him unders 107, Criminal Procedure Code, 
Proceedings unders 107, Criminal Procedure Code, 


“are intended to be preventive and not punitive, the 


object being to prevent persans from doing some- 
thing which likely to occasion a breach of the peace 
or disturbance of public tranquillity in the immediate 
or near future BABU Ram v. EMPEROR Lah 796 
— ss. 110,256, 257—Principle of s. 256—~ 
Security cases—Applicability of s. 236—Applica- 
tion under s 257—Discretion of Magistrate to 
grant or refuse—Right to re-call witnesses forex- 
amination or cross-examination, 
The principle underlying s., 256, Criminal Proce- 
dure Code, is that an accused person in a warrant 
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cassis not informed of the exact case which he is 
required to meet until the charge has been framed, 
‘and it is, therefore, considered just and right that 
he should, afier the framing of the charge, be allow- 
edto further cross-examine the witnesses for the 
prosecution. 

In security cases the order passed by the Magis- 
trate under s 112 is equivalent to a charge ina 
warrant case, aud the Magistrate had no power to go 
beyond the terms of his order. Therefore. the person 
against whom the order is made is fully aware of 
what is alleged against him, and as the evidence of 
the prosecution.witnesses is recorded in his pre- 
sance he has every opportunity uf cross-examining 
them. There is consequently no conceivable reason 
why he should be allowed the right of a second 
cross-examinatien and protract the proceedings un- 
necessarily. 

So long as the application under s 257 is not 
made for the purpose of vexation or delay or for 
defeating the ends of justice the applicant has a 
right to re-call any witness either for the purpose of 
examination, or cross examination and this is a matter 
entirely within the discretion of the Magistrate who 
may grant or refuse the application. Zamin v. EMPE- 
ROR Rang 752 
———s 144—Ezercise of powers unders. 144— 

Guiding principles—Power must be exercised to 
: protect rights not to suppress them—Power of 

Magistrate to delegate inquiry to another. 

The Legislature bys. 144 of the Cr. P. Oode has con- 
ferred very large powers upon Magistrates who have 
to deal with urgent cases of nuisance or apprehend- 
ed danger. ‘hat section enables a Magistrate to 
make temperary orders, irrespective of the rights of 
the partiesconcerned. But as the power is wide, 


there is great necessity to be cautious about its 
` exercise. a : 
Gourts civil as well as criminal, exist for the 


protection of rights, and, therefore, the authority of 
a Magistrate should ordinarily be exercised in 
defence of rights rather than in their suppression ; 
when an orderin suppression of lawful rights has 
to be made it ought notto be made ‘unless the 
Magistrate considers that other action that he is 
competent to take is not likely to be effective ; and 
the order, if made, should never be disproportionate 
to but should always be, as far as possible, com- 
mensurate with the exigencies of any particular 
situation. 

„The amendment introduced by the Act of 1932 
by deleting sub-s. (3) from 8,435 which till then 
existed has made the order of the Magistrate open 
to revision, and as a Court of Revision the High 
Court has to consider not merely the legality of such 
orders but their propriety as well. 

It is competent for a Magistrate, who has to 
make an order unders 1440f the Code to depute 
another Magistrate to make an enquiry and submit 
a report and then toact on the reportso submit- 
ted though he cannot delegate his magisterial 
functions to another. 

[On the evidence their Lordships held that the 
materials on the record were not sufficient to justify 
the orders complained of and the orders were 
set aside.] Francis DUKE COBRIDGE SUMNER V. JoGENDRA 

Cal 319 

See ORIMINAL Procepure Cops, 
8 207 
————s, 145 —First Class Magistrate—Jurisdiction, 


INDIAN OASES. 


[1933 


Criminal Procedure Code—contd. 


whether confined to his ilaga ‘or extends to whole 

District —Proviso tos. 145 (4), scope of. 

Where a First Olass Magistrate has been invested 
with powers over a whole -District, the mere 
fact thatthe District Magistrate has for the sake 
of convenience divided the District into ilagas 


and a particular ilaga has been aliptted to a 
First Class Magistrate does not deprive him of 
jurisdiction to hear a case under s, 145, arising 


out ofanother ilaga of the District. 

Where no order under s 145 (1), Criminal Pro- 
cedure Code, has been passed, the first proviso to 
s. 145 (4) cannot be resorted to. GHULAM HUSSAIN v. 
SagawaL SHAH Lah, 430 


—- —— SS. 145 (1, 435, 439—Criminal Procedure 
Code as amended in 1928, s3. 435, 489—Proceedings 
under— Possession delivered by Civil Court in favour 
of one party— Jurisdiction of Magistrate, to draw up 
proceedings—Interference by High Court—If proper, 
Where a Magistrate drew up proceedings under 

s 145, Criminal Procedure Code, overruling an ob- 

jection that one party helda decree against the 

opposite party in respect of the disputed Jand in 
pursuance of which possession had been delivered 
to him and he applizdto the High Court in revision 

against the order: . . 

Held, that the Magistrate had jurisdiction to act 
under s. 145 and even ifhe decided that the opposite 
party wasnot dispossessed bythe delivery of pos- 
session, that decision would still be a decision which 
he had jurisdiction to make. 

Held, also, that the decision even if wrong would 
not be one without jurisdiction but thatif it would he 
grossly erroneous, the High Oourt could, under ss. 
435, 439, (as amended in 1923), interfere with the 
decision 

Held, further, that at the stage in which the case 
waa, it was premature forthe High Court to inter- 
fere. Ras NANDAN Missin Vv. CHHEDI THAKUR 

Pat, 157 


145 (Scope of— Provisions, if 
mandatory— Failure of Magistrate to state in order 
of notice that there is danger of breach of peace— 
Proceedings, if vitiated—Order, setting aside of. 
The provisions of s. 145 (3), Criminal Procedure 

Code, requiring a Magistrate to make an order in 

writing stating the grounds for his being satisfied 

that a dispute likely to cause a breach of the peace 
exists, are mandatory. 

Section 145, is enacted in order that a Magistrate 
may prevent a breach of the peace arising from a 
dispute as toimmovable property. He has not juris- 
dictionin such a matter, which primarily appertains 
to a Civil Court, unless he is fully satisfied that there 
is a danger ofa breach of the peace, and this must, 
therefore, be put inthe forefront of his proceedings 
and he must give the parties notice that it is to 
prevent a breach of the peace that he is taking action 
under the section. If he fails to do so, the object of 
the Legislature in enacting the section is defeated and 
the proceedings will be vitiated and any order passed 
thereon should be set aside. EMPEROR v HIRA LAL 

All, 775 

——~——8s.145 (1), 537—Omission to record order 
in strict accordance with s. 145 (1)— Effect— 
Validity of subsequent proceedings—Revision—Setting 
aside of order—Discretion. 

The Magistrate’s omission to record in his order 
under s. 145 (1), Oriminal Procedure ode, the 
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grounds of his being satisfied that a dispute likely 
to cause a breach of the peace exists concerning some 
immovable property will not vitiate the subsequent 
‘proceedings unless such omission has caused a 
failure of justice. 

A Court of Revision is absolutely prohibited from 
setting aside an order under s 115, Criminal Pro- 
cedure Oode, on account of any omission or irregu- 
larity in the proceedings, unless such omission or 
irregularity has occasioned a failure of justice. 
BARMHA SINGH vV, (JMPEROR All 532 
————ss 145,192,537—Proceeding under 3 145 

—Omissionté6 comply with s 145 (1)—Validity of 

proceedings ~-Illegality,if cured by s 587. 

Where a City Magistrate on the presentation ofa 
petition unders. 145, Oriminal Procedure Code, ex- 
amined the petitioner on oath and ordered a Police 
enquiry ‘to be made and on receipt of the report trans- 
ferred the case to another Magistrate as he was 
very busy : 

Held, that he must be deemed to have taken cogni- 
sance of the case and the transfer was not invalid. 

The omission, on the part of the Magistrate to 
record the fact that he was satisfied that a dispute 
likely to cause abreach ofthe peace existed and 
further to record tbe grounds on which he was ec 
satistied, does not deprivea Magistrate of his juris- 
diction to proceed with the case. Nor is it an illegal- 
ity which cannot becured by s. 537, Oriminal Pro- 
cedure Code, Kapoor CHAND V. SURAJ PRASAD 

All. 537 F. B, 
————s 148 (3)—Orderas to costs after disposal 
of case—-Validity. 

Section 148 (3) does not fix any limit of time for 
passing the order as to costs All that is needed is 
that the Magistrate passing the decision should make 
an order as to costs. An orderfor costs passed a few 
days after the decision of the case is not an illegal 
order. 

Section 148 (3) does not expressly state that a 
party snould have an opportunity of being heard 
before an order for costs is passed against him, and 
the Magistrate, therefore, cannot be held guilty of 
an “irregularity, where he passes an ex parie order. 
KAPOOR CHAND V. SURAJ PRASAD 537 F.B. 

ss. 162, 172— Police diaries—Accused's right 
to inspect—Order permitting defence to inspect all 

Police diaries relating to an enquiry, legality of. 

Under ss. 162 and 172 ofthe Oriminal Procedure 
Code if at any time the court itself on inspection of 
the Police diaries considers that certain sources of 
enquiry are revealed by those diaries or that a certain 
Police Officer should disclose further to the court the 
steps taken by him or if it becomes necessary to 
contradict the said Police Officer, the court may use 
the diaries for these purposes, but until the court 
has done so the defence are not entitled to inspect 
those diaries 

16 is, therefore, improper to make a general order 


permitting the defence to inspect all the Police 
diaries relating to a particular inquiry. EMPEROR v. 
DHARAM VIR Lah 854 


———ss. 162, 172, 194 (2)—Ex officio in- 
formation, when to be resorted to—Nature of such in- 
formation—Necessity of formal charge—Allegations 
of opinion of executive authorities, propriety of. 
An ex oficio information under s. 194 (2), Crimi- 

nal Procedure Code, should contain a statement of 

the charge as certain and detailed as an indictment. 
This unusual procedure should not be re- 


QHNHRALINDEX, 


are quite out of place in a criminal 
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sorted to in cases which could be 
ordinary procedure. 

Allegations as to the opinion of the executive 
information, 
likely to be very prejudicial to the accused, and 
ought never to bə included. DWARKANATII VARMA v. 
EMPEROR P c. 335 

s. 164. —Power of Magistrate to administer 
oath to deponent—Statement recorded by Magistrate— 

Whether can form subject ofan alternative charge 

for perjury— Penal Code (Act XLV of 1860), ss. 

193, 19h. 

In recording a statement under s. 164, Criminal 
Procedure Code,a Magistrate is empowered to ad- 
minister to the deponent an oath or solemn affirma- 
tion and the statement so recorded can form’ the 
subject of an alternative charge under the perjury 


tried by the 


sections of the Penal Code. EMPEROR v. Parma NAND 
Lah. 776 

—~—$,192. See CRIMINAL PROCEDURE CODE, 1898, 
s. 145 537 





ss. 195 (1), 235—Sub-Inspector confining 
persons to extort confession— Subsequent altering . 
of diary to save himself—Acts, if form one 
transaciion— Forged document produced in court in 
prosecution founded on it—Sessions Judge, if can 
take cognizance without complaint of Committing 
Magistrate. 
In order that certain acts may form the 

transaction, there must be a continuity 

and purpose 


same 
of action 
Where a Sub-Inspector of Police beat 
and confined certain persons so that they might 
confess their share in a theft into which he was 
enquiring and they might produce property, and 
subsequently when criminal proceedjngs were in- 
stituted against him for these acts, he altered his 
diary so as to save himself from the series of his 
own acts: f 

Ileld, that the series of acts could be said to be so 
connected together as to form the same transaction. 

Where a document which is alleged to be forged 
is produced in court not in connexion with any 
other case, but ina prosecution founded upon it, 
for the purpose cf convicting the accused ofan 
offence in relation toit, it isopen to the Sessions 
Judge to take cognizance of the offence of forger 
without the Committing Magistrate's complaint. 
Sangiv Ratnapra v EMPEROR Bom. 386 b) 

88.195 (3), 476-B—Appeal from Munsif's 

Court under s ` 476-B~Subordinate Judge not 

entitled to hear, | 

Under ss. 195 (3), Criminal Procedura Oode, the 
District Judge's Court is the court to which the 
Munsif's Court is subordinate and hence an appeal 
under e, 4/6 B can be heard only by the District 
Judge DULARI Korrt v. Favzpar Kuan Pat. 621 
———s 199—Complaint by father for enticing 

away married girl—Absence of circumstances 

justifying complaint by father and not by husband 

—Complaint, if can be entertained —Penal Code (Act 

XLV of 1860}, 8. 498. 

Where the father of a married girl with whom she 
was residing, filed a complaint under s. 498, Penal 
Code, alleging that he had to complain as the hus- 
band of the girl was ill atthe time, but there was 
nothing to show that atthe time when the complaint 
was lodged, the husband was really ill, nor were 
there any circumstances that justified the lodging 
of the complaint by the father : 

Held, that the complaint being in contravention 


s 
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of’ the terms of s. 199, Oriminal Procedure Code, 
was not ehtertainable. MAHENDRA LAL Bost v. Goran 
-CHANDRE Dry Cal. 150 
— sS 206~Penal Code (Act XLV of 1860), 

ss. 802, 807—Arms Act (XI of 1878),s 19-’— 

Charge for offences not exclusively triable by Court 

of Session—Committal, when legal. 

Where a Magistrate with s. 30 powers committed 
two persons to the Sessions, the charges being 
respectively murder and a charge unders.19-F of 
the Arms Act against the first accused, and attempt- 
ed murder and asimilar charge under the Arms 
Act against the second accused, and the Sessions 
Judge after disposing of the case against the first 
accused for murder, recommended that the com- 
-Mittal for the other charges be quashed: 

Held, that the Magistrate acted rightly infram- 

ing charges and passing committal orders under both 
the Arms Act andthe Penal Oode and sending the 
cases up for trial to the Court of Sessien. EMPEROR 
V, UJAGAR SINGH Lah 200 
———-88 215, 333,494 cis 1 and 2—Scope of 
s, 1494—Withdrawal of case—Reasons—Court and 
prosecutor thinking prosecution case weak—Case 
triable by Jury—Jury trial not begun—Withdrawal, 
if can be made. 
,. It isnota correct view of the lawto say that after 
a commitment tothe Court of Session a concurrence 
of opinion between the Judge andthe Public Prose- 
cutor that the prosecution case isa weak one and is 
not likely to end in a conviction is, by itself, sufficient 
to justify the Public Prosecutor in making an ap- 
plication for withdrawal and the Judge in accord- 
ing his consent thereto On the other hands. 494, 
Criminal Procedure Code, contemplates action to be 
taken more often than not upon circumstances ex- 
traneous to the record of the case, inexpediency of a 
prosecution for reasons of state, necessity to drop the 
case on grounds of public policy, credible information 
having reached the Government as to the falsity of 
the evidence by which the prosecution is supported 
and other matters of that description. 

Per Mukerj1, J.—The expression ‘cases tried by 
Jury’ in 8.494, cl. 1, means a state of things when it 
can be said that thereis, in fact, atrial by a Jury. 
When the accused has been committed to the court 
but a Jury trial has not begun, the case is not within 
el (1) ofs 494, and is within cl. (2), In such a case 
the withdrawal of the case may be permitted until 
the judgment is pronounced.’ Ifthe trial before a 
Jury has actually begun, the case will at once come 
within cl. (1) and that clause will then apply to it. 

_ Neither s. 215 nor s. 333 can be resorted to for 
construing s. 494. : 

. The power which an Advocate-General entering a 
nolli prosequi in a trial before a High Court, exercises 
under s 333 does not depend on the consent of the 
court, whicha Public Prosecutor hasto obtain when 
acting under s. 494, and is one of the rights and 
privileges of a very different character which the 
Advocate-General owns by virtue of his appointment. 
GIRIBALA DASI v. MADER Gazi Cal 891 
—~——— 88. 225, 537-—Penal CodelAct XLV of 

1860}, s. 147—Unlawful — assembly—-Charge— 

Omission to state common object—Trial, if vitiated 

—Common object to attack some persons—Persons 

taking refuge in another's house—Trespass into his 

house and assault, whether within common object 
of unlawful assembly. 

Though in charges under s. 149, Penal 


Code, it 
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is desirable that the common “object should be 
mentioned so asto give the accused clear notice of 
the charge against them, yet the omission is only an 
irregularity and does not constitute contravention of 
any express rule of law, Where a charge of such 
an offence is framed after the whole prosecution evi- 
dence has been recorded and the accused, are fully 
cognizant of the case against them, the omission to 
specify the common object does not cause any 
failure of justice and the trial is not vitiated. 

Where the accused had the common object of 
attacking a certain person, and some others, the 
latter of whom ran away and took refuge in an- 
other's house, and the accused trespassed upon his 
house and assaulted him : 

Held, that the act of trespass and assault could not 
be said to have been within the common object of 
the unlawful assembly. Guazruppin V EMPEROR 

Oudh 684 


—S8 226,227, 437—Order of discharge— 
Revision—Committal on certain charges—Addition 
of cherges against accused—Legality of—Power of 
Sessions Judge to add charges—Section 227, when 
becomes applicable, 

A Court cannot revise its own revisional orders. 

Anorver under s. 437, Criminal Procedure Oode, 
must bs paseed on the examination of the record of 
any case as it stands when a Sessions Judge takes it 
up for consideration, 

Under s. 226, Criminal Procedure Code, a Sessions 
Judge is not authorised to frame an additional 
charge against the accused when the charge against 
them atthe time of commitment is neither imper- 
fect nor erroneous. š 

Section 227, Oriminal Procedure Code, appliesonly 
after some evidence has been taken at the trial in 
the Sessions Court. In re BHOGI REDDI ANKAMMA 

Mad 138 

—88. 234, 239-—Penal Code (Act XLV of 
1860), ss. 898, 894—Joinder of offences under ss, 
898, 894, legality of—Joint trial for offences not 
forming part of same transaction—Validity. 

Section 234. Oriminal Procedure Code, does 
not admit of the trial together of offences punishable 
under ss. 393 and 394, Penal Code. 

Where the accused were jointly tried for three 
charges, the first in respect of an offence to rob A 
near village X on 25th May, 1931, the second, to rob 
B at village Yon the same night and the third, to 
rob Cat village Z while armed with deadly 
weapons, on a subsequent day : 

Held, that the joint trial was not legal as the acts 
did not form part of the same transaction. AJAIB SINGH 
v. EMPEROR Lah. 820 


—— ss 236. 237—Penal Code (Act XLV of 
1860), ss. 194, 201, 802—Charge for murder~A cquittal 
of murder but conviction under s. 194—Legality of. 
The accused were charged of murder under s. 302, 

Penal Code, and of noother offence. They were 

acquitted of the chargeof murder by the Sessions 

Judge, but convicted under s.194, Penal Code: 
Held, that this wasa case in which such acon- 

viction should not have been passed as the accused 

person had not been asked to plead to the charge 
of fabricating false evidence. 

An offence under g. 194, Penal Code, brings into 
the field anentircly different set of circumstances 
and involves the fabrication of a false charge 
against a third party, whichis inno way involved 








Vol. 142) 
Crimlnal Procedure Code—contd, 


in a case of murder orin acase of causing the evi- 
dence of murder to disappear. QABUL v. EMPEROR 

All. 803 
s. 237— Conviction for offence not charged 
with—Penal Code (Act XLV of 1860:, ss. 828, 898 
--Charge for dacoity—Evidence showing offence of 
simple hurt only—Alteration of conviction to one 
under s 828—Legality of. 





Where the accused are charged with an 
offence under s. 395, Penal Code but they are 
shown to have committed an offence under 


B. 323 only, their conviction should be altered, in view 


of the provisions containted in s. 237, Criminal 

Procedure Code, to one for an offence under s 323. 

Baspzo Prasan v, EMPEROR Oudh 702 
s 256. 

See ORJMINAL PROGEDURE Cope, 1898, s. 110 752 

See EVIDENCE AOT, 1872, 3. 135 479 


S. 257. See CriminaL PROCEDURE Cope, 1898, 

8. 110 752 
——— 8 288—Scope of. 

Under s. 288, Criminal Procedure Code, subject to 
the provisions of the Evidence Act as to admissibility, 
the Sessions Judge has the discretion to treat as 
substantive evidence, the evidence of a witness duly 
recorded by the Committing Magistrate. Wherea 
witness retracts or contradicts his original statement 
in the Sessions Court, the Court must decide as to 
whioh is the true version and act upon it. Nea 
NYEIN v. EMPEROR Rang. 87 

S 297—Judge expressing opinionin charge 
tojury and warning them it is not binding— 

Whether constitutes misdirection—Criminal trial 

It is open to a Judge ina trial by Jury to express 
his opinion to the Jury provided he makes it clear 
that his opinioa on the facts is not binding on 
them. Wherea Judge expresses, in his charge to 
the Jury, his opinion but warns them that his opinion 
was not bound to be accepted by them if it did not 
fit in with theirs, there cannot be said to be any mis- 
direction in the charge, Eusur ALI v. EMPEROR 

Cal 653 
————$8, 297,342—Hvidence Act (I of 1872), 

8. 24—Confession caused by inducement, threat or 

promise—Admissibility of, to be determined by 

Judge and not Jury—Statement of accused under 

s. 842, Criminal Procedure Code~—Omission of 

Judge to put it specifically—Charge, if rendered 

defective—Criminal trial—Evidence— Irregularity 

of search—Admissibility of property found. 

In a trial by Jury itisfor the Judge to decide 
for himself whether prima facie the confession of 
the accused appeared to have been induced by 
threat or promise and for that reason to be inadmis- 
sible. If he comes to the conclusion that it is in- 
admissible he must exclude itfrom the considera- 
tion of the Jury. If, however, he considered the evi- 
dence admissible it would still be his duty to point 
out to the Jury that the fact that he considered 
the evidence as admissible did not necessarily mean 
that it was true and it was forthe Jury to make 
up their mind whether they should accept the con- 
fession and in doing so they should naturally be 
guided to alarge extent by their opinion on the 
question whether the confession was voluntary or the 
reverse. 

When a search is conducted irregularly it will 
merely go to the weight which the Jury will attach 
to the finding of the property but will not make it 
inadmissible in evidence. A 

Where the statement of the accused only amount- 


GENERAL INDEX. 


e 
xxix 
Criminal! F rocedure Code—cont 


ed to an assertion of his innocence and an explana- 
tion of how tLe accused had made aa retracted con- 
fession, ard the Judge omitted to put this state- 
ment to the Jury but it appeared from the language 
used by the Jury that the Jury must have throughout 
appreciated what the defence was and the reasons 
for which the Jury was to disregard the confes- 
sion: 

Held, that no harm was done by the omission of 
the Judge to deal specifically with the statement 
of the accused. BALDEO Bin v EMPEROR Cal. 639 

s.307—Trial by Jury—Penal Code Act 

XLV of 1860), s. 395, offence under—Jury finding 

accused guiliy on admissible evidence—Jury refusing 

to accept Judge's view as to amount of corroboration 


required— Reference to High Court, propriety of— 
Reference, when to be made. 
Wherein a trial under s 395, Penal Code, the 


Judge in his charge to the Jury pointed out that an 
approver's statement required corroboration and that 
it would beimproper to convict on the uncorroborated 
evidence of the approver and also expressed his 
personal view that the Jury should not hold any 
accused guilty unlessthey found that besides being 
named or identified by the approver, he was also identi- 
fied by at least two other witnesses, and the Jury 
returned a verdict of guilty although the accused. 
(appellant) was named by the approver and identified 
by one witness only, and the Judge accepting the 
verdict, convicted the accused : : 

Held, that the verdict of the Jury was in accord- 
ance with law and based on evidence, and that the 
Judge could only refer the matter to the High Court 
if he held that the verdict was perverse and 
that on the evidence, the man was sh@wn to be not 
guilty. . 

It isnot the duty of the Judge to refer to the: 
High Court a case where the Jury have found a man 
guilty on admissible evidence and evidence which in 
the eye of the law is sufficient to justify a conviction. 


Haris CHANDRA V. EMPEROR All. 896 
s. 333. See CRIMINAL PROOEDURE Cops, 

1892,8 215 891 | 
——s. 342. See ORIMINAL PROCEDURE Cops, 
1898, s. 297 639 


s.342—Accused not questioned on certain. 
matters—Adverse inference against accused, if can be 

drawn. i 

In a criminal trial it is not proper for the Judge 
to take into consideration certain circumstances ap- 
pearing in the prosecution evidence against the 
accused without drawing his attention to them in 
his examination under s. 342, Criminal Procedure 
Jode. and calling upon kim for an explanation. 
Eaperor v. BALIRAM Nag. 785 

s, 342 — Examination of faccused—Duty of 
court toask for explanation of material points 
appearing against accused. 

Under s. 342, Criminal Procedure Oode, for the 
purpose of enabling the accused to explain any 
circumstances appearing in the evidence against him | 
the court shall question him generally on the case 
after the witnesses for the prosecution have been 
examined, and if there isa material point in the 
evidence against the accused itis the duty of the 
examining Judge to call the accused's attention to 
this point and ask for an explanation. A 

lf the Judge omits to doso, the argument that 
the accused had failed to explain it does not carry 
much force. DWARKA Nata VARMA v, EMPEROR 

P.G, 339 
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-——- $. 342-—Omission to examine  accused— 
Validity of trial—Summons case tried as warrant 
case— Omission to examine accused—Legality of 
procedure. - 

Section 342, Criminal Procedure Code, is impera- 
tive and omission to comply with the provisions 
of the section is fatal to the trial irrespective 
of the question whether the non-compliance has 
or has not prejudiced the accused on the merits 
of the case, 

When an enquiry has commenced as a warrant 
case the proceedings must continue as such, and 
the procedure of a summons case cannot be 
adopted to the prejudice of the accused although 
the caseshould have heen tried asa summons case. 
Still less can an actual grave omission in warrant 
case procedure be constrvel as consonant with 
summons case procedure. EMPEROR v AMIRBI 

Nag. 393 


s. 367— Judgment -— Mutilation of, by 
referring officers, condemned—Criminal  trial— 
Libellous remarks in judgment against persons 
without opportunity toexplain—Careto be taken by 
Judicial Officers. 

Once the judgment has been sealed, signed and 
delivered, it should remain (except for the correction 
of any accidental clerical error) in the shape in 
which it was originally published. Practice of 
mutilating of judgments of other courts by referring 
courts condemned. 

Even though it may often be the duty of a 
Sessions Judge to comment adversely on the conduct 
of an investigation, great care should be taken by 
him, when itis necessary todo anything of this 
kind, that no “disparaging or libellous remarks 
should be made upon any person who has had no 
opportunity to defend himself and who has not 
even appeared in the witness-box. TEJUMAL NARAIN- 
DAs V EMPEROR Sind 587 


ss. 383, 397—Anteda‘ing of sentence— 

Whether warranted by the Code. 

There is no provision in the Oriminal Procedure 
Code for the antedating of a sentence of imprison- 
ment and such antedating if adoptedis against the 
spirit of ss. 383 and 397 of the Oriminal Procedure 
Code, EMPEROR v, NGA Po Min Rang. 728 


—— 8. 386 (a), (b)— Attachment of delinquent's 
share in joint family property—Procedure. 

The attachment of theshare of a delinquent in 
the movable propertyof a joint family for the 
realization of fine cannot be effected by ordering the 
Police to seize the property in the joint family 
house. The proper procedure is not under s. 386 (a), 
but under s. 386 (b) Criminal Procedure Code. The 
court which imposed the fine may issue its warrant 
to the Collector ofthe District, and that officer 
may proceed as thé law directs. Where the whole 
property does not exclusively pertain to the delin- 
quent, the seizure of the whole is not justified by law. 
Pritampas v. EMPEROR Sind 524 


$.417—Appeal from acquittal—Interference 
by High Court, when proper—Acquitial by trial Court 
and acquittal by Appellate Court—Distinction 
between. 

Before the High Court interferes in an order of 
acquittal passed by the lower Court, it must ke 
shown not only that the judgment of the lower 

ourt was wrong, but that it was so wrong that 
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its maintenance would constitute a miscarriage of 
justice, There is, however, .some slight distinction 
to be made between acquittals passed bya trial 
Court and those by an Appellate Court. As the 
trial Court would have the advantage of hearing 
and seeing the witnesses and is to that extent in 
a better position to judge the value to be attached 
to their evidence, the High Court will be less 
reluctant to interfere with acquittals in appellate 
than in original cases, EMPEROR v, CHATTAR SINGH 
Pesh. 312 
S.418—Offence triable with assessors—Case 
tried by Jury—Conviction—Appeal lies only on 
matiers of law—‘When the trial was by Jury,’ 
meaning of. i 
When an offence, which ought to be tried 
with assessors, is tried by aJury, and a conviction 
follows, an appeal lies on matters of law only’and not 
on matters of fact. The words ‘when the trial was by 
Jury'in s 418, Criminal Procedure Code, mean when 
the trial was in fact by Jury and not when the trial 
should have been by Jury. Dakwanrv EMPEROR 
All. 800 
s. 423—Alteration of conviction—Cheating 
to criminal breach of trust—Appellate Court's 
power, 
An Appellate Oourt is competent to alter a conviction 
of cheating to one of criminal breach of trust. 
JAGANNATH Misra v. EMPEROR Pat. 704 (a) 


8.423 (1)(b)—Alteration of conviction— 
Power of Appellate Court—Penal Code (Act XLV 
of 1860), ss. 108, 802, 866—Conviction under s. 302 
—Whether can be altered to one under s3. 866-109. 
Under s. 423 (1) (b), Oriminal Procedure Code, 

the Appellate Court may inan appeal from convic- 

tion ‘alter the finding’ and this power is not in any 

way qualified or restricted by ss. 236, . 237 and 238, 

Criminal Procedure Code. It is open to an Appel- 

late Court, under proper circumstances, to alter a 

conviction under s. 302, Penal Code, to one under 

ss. 366 and 109, Penal Code, if nonew facts are 
charged and no prejudice or injury is thereby 

caused to the accused. SHARIF Vv, EMPEROR Pesh, 182 

s 423 cl. (d)—Power of High Court to award 
costs—Hix parte order, legality of—Transfer of 
case-- Validity. 

Section 423, cl. (d) of the Criminal Procedure Code, 
read with s,439 does not authorise the High Court, 
in revision, to award costs of the proceedings before 
it. Kapoor Cuanp v, Suras Prasad All, 537 F. B. 


———S. 431—Interference of High Court in pending 
cases—Alleged offence not committed within 
jurisdiction of court where complaint is filed— 
Duty of High Court to interfere. 

Although the High Court will interfere in pend- 
ing cases only in extraordinary circumstances, if 
on the face of the complaint the offence alleged against 
an accused person appears not to have been com- 
mitted within the jurisdiction of the court in which 
the complaint is filed, then it would certainly be 
the duty of the High Court to interfere and save 
waste of public time and needless expense. SALEH 
SUMAR v. EMPEROR Sind 590 
ss. 435, 439 as amended in 1923. See 

CRIMINAL PROCEDURE Cove, 1898, s. 145 (1) 157 
———S. 437. See CRIMINAL PROCEDURE Oone, 1898, 

ss. 226, 227 138 
——S, 439. See Prenat Oone, 1860, s. 325 624 
—— 8. 439—Reference by District Magistrate 
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questioning propriety of judgment of Sessions Judge, 

legality of. 

A District Magistrate cannct make a reference 
direct tothe High court questioning the propriety 
of an order passed by a Sessions Judge. EMPERGR V. 
WALI Lah. 622 (a) 
———s 476—Complaint filed by Subordinate Judge 

on direction by District Judge—Legality of— 

Objection to formalities not being complied with 

—-When to be raised—Absence of evidence to prove 

non-compliance—Presumptron 

Every irregularity or illegality does not ipso facto 
vitiate a trial orcall for interference by an appel- 
late or revisional Court. 

There is nothing ineither s 476 or s. 476-A, Cr. P. 
O., to warrant the suggestion that where a Sub- 
ordinate Judge has asked for directions from the 
District Judge he becomes functus officio and 
that any complaint subsequently filed by him 
under s. 476 is probibited by the Statute. 

Where the accused has failed to place on record 
sufficient materiel to satisfy the court that the 
preliminaries laid down by s. 476 had not been 
complied with before the complaint is filed, the 
presumption is that all legal formalities had been 
properly complied with. If the accused desires 
to raise at any stage the contention that no finding 
has been recorded under 8.476 or that the finding 
is nota proper one, it is for him to prove the 
contention in the trial Court. MOOLCHAND BAOHOMAL 








V, EMPEROR Sind 74 

-§ 476-B. See OriminaL PROGEDURE CODE, 

1898, s. 195 (3) 621 
s. 494 


,cls. 1 and 2. See ORIMINAL Pro- 
CEDURE Conk, 1098, 8. 215 891 
„————s 509—Lahore High Court Rules and 

Circulars Chap, XXIV-A, para, 5—Deposition of 

medical witness—Omission of Magistrate to append 

certificate—Admissibility of deposition. 

The failure of a Committing Magistrate to append a 
certificate to the deposition of amedical witness that 
it was taken by him and signed by him in the pre- 
sence of the accused has not the effect of making the 
evidence of the medical witness recorded by the 
Committing Magistrate inadmissible if it olherwise 
appears that the statement was recorded and attested by 
the Magistrate in the presence of the accused. NAWAB 
v. EMPEROR Lah. 577 
s 526—Magisirate examining witnesses at 

9 p. m—Lahore High Court Circular Letter 

No. 2167-G dated 2nd April 1924—Transfer of case. 

Where a Magistrate was found to have examined, 
onhis own admission, certain witnesses after 9 
P.M. in contravention of the directions of the High 
Gourt as contained in its Oircular Letter No, 2167- 
G, dated 2nd April, 1924 : 

Held, that the directions contained in tne above 
letter were quite clear that no new case should be 
taken up by the Subordinate Courts after 4 P N, 
and that the case might be transferred to some other 
court, SHAMSHAD ALI KHAN v. MOHAMMAD AMIN KHAN 

i Lah. 696 (a) 





s. 537 
See ORIMINAL PROCEDURE Cope, 1898, s. 149 

537, 532 
See ORIMINAL PROOEDURE Cope, 1898, s. 225 684 
s 539-A—False allegations in afidavit of 
accused person in support of application for transfer 
—Liability for prosecution. 
Section 539-4, Griminal Procedure 
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to any person including an accused person who 
chooses to make false allegations respecting a public 
servant and in support of those allegations swears 
an affidavit, and an accused person who does s0 in 
an atfidavit supporting his application for transfer 
of a case is liable to punishment for the offence, 
BADRI Prasad V. ? HAMMAN All. 900 
=s, 540-A -Incapable of remaining before the 

court’, meaning of--Person not incapacitated but 
. wishing to goto another place for private reasons— 

Permission, if can be granted. 

The words ‘incapable of remaining before the 
court’, in s. 540-A, Criminal Procedure Code, cannot 
be made to include thecase ofa person whois in 
no way incapacitated from attending the court but 
who wishes to goto aremote place for private rea- 
sons. It would create a most dangerous precedent 
to grant exemption to such a person for reasons 
which are not covered bys. 540-A, Criminal Proce- 
dure Code. M. Q. DESAI v. JIMPEROR All. 853 


___——~-s, 561-A—Complaint before Magistrate— 
Case prima facie of civil nature—Vexatious nature 
of complaint—Quashing of proceedings. 

Where a complaint filed before a Magistrate is 
puroly vexatious and prima facie one for disposal 

y a civil Court, it is open to the High Court to 
quash the proceedings under s. 561-A, Criminal 

Procedure Code. BAGH ALI v, KARIM BAKHSH 

: 7 h Lah, 575 

———s. 562—Discretion under, exercise of— 
Offence of cattle lifting common in the locality— 
Fact of accused being first offender—Punishment, if 
to be lenient, 

The exercise of the discretion given _ to Magis- 
trates under s. 562, Criminal Procedure Code, needs 
a considerable sense of responsibility, and 
Magistrates should not allow themselves to be misled 
into the use of this section by misplaced leniency 
and sympathy. 

An offence of cattle-lifting, ifit is very common 
in a locality should be repressed with condign 
punishment, and in a case of that sort the fact that 
the accused has not been convicted before is not 
itself a sufficient reason for inflicting no penalty 
upon him; and it cannot be doubted that the know- 
ledge that a firstoffence will yo unpunished is 
very apt to lead the young into a course of crime. 
EMPEROR V. JHANGI Sind 544 
Criminal trial. 

See CRIMINAL Procepure Cope, 1898, s. 297 639 
_ See PENAL Cone, 1880, s. 300 Exorpr 4 901 
——_-_———-Appeal—Relying on evidence disbelieved by 

trial Court, propriety of. . 

In a criminal appeal it is not desirable in most cases 
to rely upon the evidence which has been definitely 
disbelieved by the trial Judge for good reasons and 
to try to support the conviction of an accused person 
on such evidence. BANTA BINGI v, EMPEROR Lah. 20 
———— Appellate Court, Powers of, See ORDINANCE 

1932, ss. 82, 48 (2) 310 


-—-——Confession—Must be taken as a whole— 

Self-defence—Burden of proof. 

Where there is no other evidence to show afirma- 
tively that any portionof the exculpatory element in 
aconfession is false, the court must accept or reject 
the confession as a whole and cannot accept only the 
inclupatory element while rejecting the exculpatoy 
element as inherently incredible. 

Though asa general rule it is the duty of the accused 
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to make out a case of self-defence, the court has to 
look into the facts and circumstances of each 
case. Banta SINGH v. EMPEROR Lah. 20 

Evidence—Murder—Absence of eye-witnesses 

— Death sentence, if can be inflicted—Circumstantial 

evidence, value of. 

In a criminal trial the question of the soundness 
or unsoundness of the evidence is a matter to be 
taken into consideration before the verdict. 

There is no rule of law that if there be no eye- 
witnesses to a murder, the accused should not be 
sentenced to death. ; 

Circumstantial evidence may be and frequently 
is, more cogent than the evidence of eye-witnesses. 
TULSI GANGOTA V. EMPEROR Pat. 613 (b) 


———-Identification—Boy identifying witness— 
Identification of only three suspects against four 
‘wrong men’'—Value of the identification pro- 
ceedings—Lvidence, if entitled to consideration. 
Where an analysis of the identification proceedings 

in which a boy identifying witness took part, shows 

that inall,at different times, he identified only three 
suspects as against four “wrong men”, it cannot be 
said in the circumstances that the identifications made 
by the boy are sufficient to supplement the rest of the 
evidence against the accused, which evidence was 
either discarded by the lower Oourt or regarded as 
untrustworthy. TULA v. EMPEROR Oudh 831 


———Jury—Duty of Judge to elicit from Jury 
reasons for characterising evidence as unsatisfactory. 
In a trial by Jury, the Judge should elicit from 

the Jury their reasons for characterising the evi- 

dence as unsgtisfactory and he is not entitled to 

speculate upon the existence of certain reasons on 

the part of tlie Jury. EMPEROR v, BALIRAM 
Nag.785 


Practice of granting numerous adjournments 
in petty cases condemned. 

The practice of granting numerous adjournments 
in petty criminal cases is to be condemned. BIRDHI 
OHAND JAIPURIA V. DARBARI JAYASWAL Pat.144 

Sentence, See PENAL Copp, 1860, s. eee 

2 
Identification evidence, value of—List of 
stolen properties made during investigation— 

Admissibility —Evidence Act (I of 1872), ss 21, 26— 

Ural confession, admissibility of. 

Onthe value of identification by witnesses each 
case has to be judged on its own particular facts. 
Where a long period intervenes between the 
arrest ofthe appellants and their identification and 
it has not been conclusively shown that the wit- 
nesses had no opportunity of seeing the appellants 
before they identified them in the presence of the 
Magistrate, no ground is made out for discarding such 
evidence. 

A list of stolen properties made and handed over to 
the Police in the course of the investigation cannot 
be admitted in evidence. 

A statement made by an accused to the Magistrate 
that a particular window was the window through which 
they effected their entrance is admissible in evidence, 
SUOHA SINGH v. EMPEROR Lah. 699 (b) 
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—Effect—Suspicion— Prosecution case not sub- 
stantial—Benefit of doubt. ; 
Conduct like that of absconding, 

may raise presumptions, is at most corroborative, 


INDIAN GASES. 


Subsequent conduct of accused—Asbsconding- 


though it: 


11933. 
Criminal trial—concld, 


and is not in itself sufficient to substantiate a charge 
in the absence of substantive evidence. 

Suspicion, however strong, is not suflicient to 
justify a conviction when the tase for the prosecu-. 
tion is not substantial. Jn such cases, the accused 
is entitled to the benefitof doubt. RAHMAT Suan v. 
EMPEROR - Pesh 392 
Crimina! Tribes Act (VI of 1924), ss. 3,29, 30 

— Order refusing to remove names of certain persons 

from register of Criminal tribes—Whether a 

judicial order—High Court, rf can interfere with 


order—S. 29, scope of—Discretion of Local 

Government. 

Where a District Magistrate refuses to direct 
removal of the names of certain persons from a 


register maintained under the Criminal Tribes Act, 
he is not performing any judicial function but is 
acting as an executive officer and consequently the 
High Court cannot interfere with his order. 
Section 29, Criminal Tribes Act ouly, means that 
no court canenter into the question in any form 
whatsoever as to whether in fact the application of ~ 
8. 3 was justifiable The matter is one entirely 
within the discretion of the Local Government. 


Bipesar MIAN v. EMPEROR Pat. 298 
Crown Grants Act (XV of1895), s. 3—Sale by 


Secretary of State—Whether immune from claim for 

pre-emption. 

Held, by the Full Bench (Bisheshwar Nath, 
J., dissenting) that a sale by public auction. 
of land acquired for public purposes, made by the, 
Secretary of State for India in Council is 
immune from a claim for pre-emption by reason 
of the Orown Granta Act, the law of pre-emption 
as enacted in the Oudh Laws Act being inapplic- 
able thereto. Gur BAKHSH SINGH v. HARNAM SINGH 

Cudh 566 F. B. 
Custom—Central Provinces -—Muhammadans of 

Satpura plateau—Inheritance—Husband's relations 

or grandsons, whether exclude widow, 

There is no local customamong the Muham- 
madans of the Satpura plateau by which male 
relations ofthe husband suchas brothers or grand- 


sons exclude the widow from inheritance ABDUL. 
HALIM Kuan v ABDUL MAJID Kaan Nag 27 
———-Waish Aggarwals See HINDU Law 211 


Custom (Punjab)—Reference to arbitration, effect 


of. See HINDU Law 693 
Customary Law (Punjab}—Ancestral propzrty— 

Land gifted to next heir. 

On thedeath of a person land was mutated in 


the name of his widow. ‘The reversioner brought a 
suit disputing the widow's claim, the matter was 
compromisedand half the land was mutated in the 
reversioner’s name : 

Held, thatthe land given to the reversioner was: 
ancestral property in his hands 

A gift of ancestral property to the next heir does 
not make the property cease tobe ancestral inthe- 
hands of the alienor. Pars Ram v, Kear SINGH - 
Lah 682. 
Sansi Jats of Amritsar District—Widow— 

Power to alienate self-acquired property. 

There isno special custom among the Sansi Jats 
of Amritsar District whereby the widow does not 
possess the right to dispose of her own self-acquired 
Property. The riwaj-i-am of the District is against 

custom and such custom is also contrary to the 





suci 
general custom of the agricultural tribes of the 
Punjab, UTTAM SINGH v, DATOR Kaur Lak. 680 


Vol, 143] 
-Customary Law (Punjab) —coneld. 


Shamilat—Sale of land by proprietor, whether 
conveys shamilat righis—P:esumptions and tests— 
Construction of deed. 

In considering whether on a sale of lands in a 
village by one ofthe proprietors of the village 
shamilat rights attaching to the lands sold were 
also conveyed to the purchaser or not, each case 
must depend on its own particular facts and cir- 
cumstances, and it is impossib'e to lay down a hard 
aad fast rule which would be applicable to all 
cases ' 

The mere fact that-thesale-deed’ did not expressly 
mention the transfer of shamilat rights will not be 
conclusive against the vendee The court has to 
look also at the surrounding circumstan~es including 
the subsequent conduct of the parties 

The smallness of the price paid for the land 
does not necessarily raise auy presumption, or ia- 
deed afford reliable evidence, regarding the inten- 
tion of the parties with respect to the disposal of 
rights in the appurtenant shamilat. 

. (Their Lordships held on the evidence that shami- 
lat rights were also conveyed by the sale-deed in 
question in this case.] Rup CHAND v. Sarpar KUAN 
Lah 227 
Succession—Brahmins of Delhi VDistrict— 

Daughter's sons v. Collaterals. 

Among the Brahmin agriculturists of the Delhi 
District distant collaterals excluie danghter's sons 
and, therefore, a gift by the widuw to her daughter's 
son cannot be regarded asa merə aceleration of 
succession and can be challenged by the vullaterals. 
BADLU v Umrao Kave Lah, 284 
Succession — Gujranwala  District—Widows 

and unmarried daughters, rights of. 

According tothe Oustomary Law of the Gujranwala 
District, compiled in 1914, in the présence of sons, 
widows and unmarried daughters do not succeed. 
Hayat BIBI v, MOHABAT KHAN Lah. 751 


Succession—Kambos of Amritsar—Gift by 

widow to daughters—Validity. i 

Among tbe Kambos of Amritsar District collaterals 
succeed in preference to daughters, and a widow 
has therefore, no powerto makea gift to the daughters 
in the presence of collaterals Hak DEVI v MOHAN 
SINGH Lah 68 
Damages—Liability of prosecution witnesses. See 

MALICIOUS PROSECUTION 235 


————-Principle of Rylands v. Fletcher— Limits to 
applicability of—Growing a tree on one's land— 
Natural user of land—Absence of liability to grower 
apart from special reasons. 

The principle of Rylands v.. Fletcher does not 
apply to every use to which the land is put. It 
must be some special or non-natural use bringing 
with it increased danger fo others and not merely 
the ordinary use of the jandor such a use as is 
proper for the general benefit of the community. 

Growing a tree on one’s land is a natural use 
of the land and it cannot be said that in growing 
a tree on a person's land he is bringing on his 
land any dangerous substance or matter on his 
premises which he-is bound to keep at his peril 
within the principle of Rylands v. Fletcher. 
THoMA OHAKKO V GOMATHY AMMAL Trav. 305 
Decree—Challenging decree—Circumsiances making 

it void to be proved. 

Once a decree is passed it is for those who want to 
challenge it to prove the circumstances which would 
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make it void. Girwar Narayan Manron v Koma 
PrasaD Pat. 113 
Construction—Decree setting apart house for 
widow's residence with power to` executors to sell if 
it became necessary—Effect of decree on executors’ 
right to sell—Mere advantageous offer, whether neces- 
sity for sale 

Ina suit instituted by the widow of a testator 
against the executors a decree was passed directing 
the executors to set apart a particular house for 
the widow's residence with a condition that in case it 
became necessary for the executors to sell the said pre- 
mises or in case the said premises were not available, 
for any reason, for the plaintiff's residence, the defend- 
ants would out of the estate of the said deceased in their 
hands pay to the plaintiff a further sum of Rs 400 per 
month in lieu of such residence. The executors al- 
leging that they had obtained an advantageous offer 
forthe building and that therefore a necessity had 
arisen, applied for an order against the widow for 
possession: 

Held, {i that the effect of the decree was to with- 
draw this particular property from the residue and 
to release it from the trust to sell during the widow- 
hocd of the appellant or until such time as it became 
necessary for the trustees to sell in orderto effectuate 
some immediately operative purpose of the will; 

(ii) that the trust to sell from which the property 
was released by the decree did not re-attach merely 
b:cuuse an advantageous offer was received. A sale 
in those circumstances might’ no doubt, be one for 
the benefit of the estate, but it would not bea sale 
compelled by necessity. 

Obiter:—The necessity contemplated by the will 
need not, however, be one dehors the will? It might 
arise under the will as where the trusts could not be 
carried out unless the property was sold. Bat 
KRISANABAL v Frawroz Evonsi DINSHAW P.C. 545 
Deed —Alteration—Suit on deed, whether maintain- 

able, 

Where a document has according to the plaintifi's 
own case, been tampered with, no suit based on it is 


maintainable. FROBADHA GooLINI v. BANKA BEHARI 
MANDOL j Cal. 520 
Oonstruction See WILL 95 


Construction— Discrepancy between area and 
boundaries—Rule of falsa demonstratio—Transfer 
of land—Buildings, whether pass to transferee— 
Transfer of Property Act (IV of 1882), s. 8. 

A mere mis-statement of the area of land sought 
to be conveyed is not to be regarded as anything 
more than a “false demonstration,” if the space 
to be conveyed is precisely defined by boundaries 

Unless a different intention is expressed or neces- 
sarily implied, a transfer of immovable property 
passes forthwith to the transferee all things 
attached to the land including the buildings 
situated therein. Leon Gon Kyo v Maune Mauna 





GYI | Rang. 12 
— Interpretation—Partition deed—-Clause that 
parties shall not claim that anything is left in 


respect of partitioned properties ~Suit for partition 

of properties left out—Maintainability. 

Where 8 deed of partition between a brother 
and sister contained a clause to the following 
effect :—“the said brother and sister agree and 
promise that after they have thus partitioned 
and taken (the properties) neither of them 
shall at any time say that he or she has still 
a right to claim, that he or she still wantsto claim 
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and that there is something yet left to be got or 
recovered in respect of the properties which have 


been partitioned and taken” and the sister subse- 
quently filed a suit for a certain. property which had 
been left out: 

Held, that on a true construction of the clause the 
parties had not precluded themselves from making 
any claim inrespect of properties which had not 
been partitioned and taken. Maune Maune GYI v. 
Ma Nyt Ma Gyr P.C 550 
Divorce. See MUHAMMADAN Law (Sura SoHoon) 46 
Easement—Light—Holes in joint walls— Enjoy- 

mentof easement for over twenty years— Joint owner 

building up against the holes, legality of, 

Where for over twenty yeas a person has been, 
through certain holes in his wall, enjoying light 
from the adjoining land of his co-owner, the lat- 
ter as a joint owner of the wall is not entitled to close 
the wall, and if he builds up against the holes 
thereby stopping the access of light and air, his ac- 
tion is illegal and unauthorised. MAHAMMAD UMAR 
HAYAT Kuan v MUHAMMAD ZAMAN Lah. 764 
Right of way—Immemorial user —Plaintiff 

alleging circumstances to show immemorial user— 

Whether defendants to be given further opportunity 

to meet the case. 

Where ina suit foran easement, the plaintiff has 
alleged circumstances to show the user of the path- 
way by himself and his ancestors for forty or fifty 
years, the defendant should not be given a further 
opportunity of meeting the case of immemorial user 
even though immemorial user was not specifically 
pleaded in the plaint Manmataa Nars v. RAKHAL 
OHANDEA MANDAL Cal. 458 
Easements Act (Vof 1882), s 2 (b)—Easement, 

customary easement and customary right distin- 

guished—Right of villagers to pass with cattle over 
another's land, whether easement—Reasonableness 
. and certainty of right. 

A claim by the residents of a villagetoa right 
of passage for themselves and their cattle through 
fields in the village belonging to the defend- 
ants-appellants in order totake their cattle to graze 
in the adjoining Government forest is not 
an easement buta customary right and such a 
custom is neither unreasonable nor uncertain. 

A customary easement, however, still remains an 
easement and can exist only: for the beneficial enjoy- 
ment of other land. It is merely appurtenant to 
the dominant heritage and cannot exist in gross. A 
right over property that exists in gross and not for 
the beneficial enjoyment ofother property is not 
an easement, though it may be a customary 
right. Such rights exist independently of the 
Easements Act and are expressly excluded from its 
operation by s. 2 (b). 

A custom in order to be valid must be ancient, 
invariable, reasonable and certain, whereas an 
easement need not be reasonable. GANPAT v. NARAYAN 
PRASHRAM 5 Nag. 153 

S. 13—Natural rights—Right to light-— 

Stipulations in razinama, construction of. 

Where a razinama stipulated that a cross- 
wallshall be shifted to a point further south and 
that the defendants shall only be allowed to enter 
the lane for the purpose of executing repairs it 
does not deprive the defendant of his natural 
right to put doorsor windows in his wall, al- 
though it may restrict his use of them. SUBBARAYA 
QHETTIAR V. SELLAMUTHU ASARI Mad. 548 
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Electoral Rules—Mandalay Municipality—Enquiry: 
by District Judge—District Judge acting as persona 
designata— Opinion of District Judge—Rerision to 

- High Court, if lies— Civil Procedure ode (Act V of 
1908), 8 115. 

Under the Mandalay Municipél Electoral Rules, the 
person or authority appointed to consider the ques- 
tion referred under the Rules is not the Judge of the 
District Court, but the District Judge* acting as a 
persona designata and his opinion is not subject to 
revision by the High Court under s. 115, Civil Proce- 
dure Code. 

The Rules do not allow of the substitution of the 
opinion of the High Court or of any other Court or 


body, for that of the District Judge. U Ba PE. 
U Ba SHWE Rang. 80 
Estoppel. : 
See BENGAL PATNI TALUKS REGULATION, 1819, s. 8 
. 397 
See Civin PROOEDURE Cope, 1908, Sos, IT, PARA. 20 
195 (b) 
Evidence, 
See CRIMINAL. PROCEDURE Cope, 1838, s. 297 639 
See CRIMINAL TRIAL 613 (b) 
See PROVINOIAL SMALL OAUSE Courts Act, 1887, s. 25 
Si 463 
Calling for records of another case— 


Procedure. 

The mere request of a Counsel that a record should 
besent for does not by itself result in placing on 
evidence every document contained in that record, 
ApvuL RAHIM v Faren ULLAN Lah, 724 


———Oath—Refusal to special oath— 

Evidentiary, value of 

Although refusal to take a special oath is conduct 
which the court is entitled to consider along with 
other evidence in the case, such refusal should not ` 
automatically be allow: d to outweigh the positive 
evidence which has been adduced. RAMESHWARDAS V. 
GoPIJI Nag. 137 
- Objection to admissibility of evidence—N ot to 

be taken for first time in appeal, 

Objections on the ground of admissibility of evi- 
dence are not entertained by courts when they are 
taken for the first time in appeal. Eusur ALI“ Dm- 
PEROR Cal 653 


Evidence Act (lof 1872), ss. 9,114—Accomplice— 
Conviction on uncorroborated testimony of accomplice 
— Propriety of—Trial by Jury—Charge— Omission to 
warn Jury as to nature of approver's testimony—If 
constitutes misdirection, 

Although it is unsafeto convict on the evidence of 
accomplices unless corroborated in material particulars 
still all persons coming technically within the 
category of accomplices cannot be treated as on 
precisely the same footing. The natureof the offence 
and the circumstances in which the accomplices make 
their statements must always be considered. 

There is no hard and fast rule that a conviction 
cannot be supported which proceeds on the uncorrobor- 
ated testimony of an accomplice, and that a court 
has to decide with reference to the facts of each cage 
whether the presumption of unreliability arising 
from the suspicion which an accomplice’s testimony 
invites, has been rebutted Indeed, s 114 of the 
Evidence Act itself indicates that it is for the 
court to consider whether the maxims given in 
the illustration do or do not apply to the particular 
case before it. 

Ina charge to the Jury it woüld amount to mis- 
direction either to omit to give the Jurya suitable 


take 
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warning or to tell the Jury that an approver's evi- 
dence against a particular accused has received in- 
dependent corroboration when this isnot in fact the 
case. RAGHUNATH PANDE vV. EMPEROR Pat. 809 


ss. 15, 167—Charge for criminal 
misappropriation—Defence of bona fide payment to 
wrong persons—fvidence of other transaction 
showing misappropriation by accused—Whether 
admissible -Admission of inadmissible evidence— 

Re-trial—Conduct proved against accused capable 

of more than one interpretation—Evidence of 

similar acts—Admissibility of—Penal Code (Act 

XLV of 1860), 8. 409 

‘Where on being charged under s. 409, Penal 
Code, the accused pleaded that payments were made 
to persons who were not entitled to receive them 
but he acted bona fide and under misapprehension, 
and the prosecution tried to adduce evidence of 
other transactions in which the accused had appro- 
priated sums of money out of funds entrusted to him 
to his own use: 

Held, that s. 15, Evidence Act, did not apply to 
the case and the evidence so sought to be adduced 
would merely show dishonesty and as such would 
be irrelevant for rebutting the accused's defence of 
bona fide payments to wrong persons. 

-Held, also, that if the trial Court convicts on 
evidence part of which was so wrongly admitted, 
and the conviction is upheld excluding the wrongly 
admitted evidence but by theadmission ofa large 
body of inadmissible evidence the trial has taken a 
course substantially different from that contemplat- 
ed by the law the case falls outside the purview of 
8., 167, Evidence Act, and should be sent back for 
re-trial. 

‘In cases where the conduct alleged and proved 
against the accused is capable of more than one 
interpretation, it is permissible forthe prosecution 
to call evidence of similar acts on the part of the 
accused forthe purpose of showing that his con- 
duct is systematic, and, therefore, not capable of a 
favourable interpretation. O. G. LLOYD v. EMPEROR 








Cal. 274 (b) 
$. 18. See OCOUPANOY RIGHTS 720 
8 21—Minor—Admission by guardian— 


-Whether binding on minor. 


An admission made on behalf of a minor by his 


guardian is binding on the minor under s. 21, 
Evidence Act. BAGESHWARI OHARAN SINGH v. 
BINDESHWARI HARAN SINGH Pat. 495 
— ss. 21,26. See ORIMINAL TRIAL 699 (b), 





; $.24. See ORIMINAL Proogpure Cops, 1s9x, 
s 297 639 


ss. 24 to 27 — Person in authority’, meaning 
of —Confession by inducement, exclusion of —Custody 

‘of Police Officer. 

The words ‘person in authority’ins 24, Evidence 
Act, have reference to a person who has authority 
to interfere inthe matter under enquiry. Generally 
speaking, & “person in authority” within 
the meaning of s 2t is one who is engaged in the 
apprehension, detention or prosecution of the accus- 
ed orone whois empowered to examine him”. 

“Section 24 excludes a confession procured by in- 
ducement, threat or promise having reference to 
the charge, only when the inducement, threat or 
promise is sufficient to give the accused person. 
reasonable grounds for.supposing that’ by making 
it ho would gain any advantage oravoid any evil 
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in reference to the proceedings against him. SANTOKHI 
BELDAR e. EMPEROR Pat. 4745 B. 
———-—s8 27—In the custody of a Police Officer, 

meaning of. See ORIMINAL PROCEDURE Cope, 1898, 

s. 46 (1) 474 
—ss 30, 154—Approver's evidence—Whether 

can be corroborated by confession of co-accused— 

Approver and co-accused retracting statements— 

Court's duty to scrutinize very carefully— Evidence 

duly recorded before Committing Magistrate- Dis- 

cretion of Court to treat witness as hostile. 

In India there is no rule of evidence which prevents 
an approver's evidence from being corroborated by 
the confession of a person who is being tried jointly 
with the accused for the same offence, implicating 
both himself and the accused. This principle applies 
even where both the approver and the confessor 
subsequently retract their statements In such 
cases, hewever, the court should scrutinize the corro- 
boration with very great care. 

The power given by s. 154 of the Evidence Act isa 
discretionary one, and will not be reviewed by the 
Appellate Court, provided there was some material on 
which such discretion could be exercised 

The mere fact that a witness does not adhere to, or 
subsequently makes a statement different from his 
previous statement, does not, of itself, justify the 
employment of the power given by 8.154 of the Evi- 
dence Act Nea NYEIN v. EMPEROR Nag. 87 


——— sS. 32 (2), 34, 90—Account books over 30 
years old—Presumption—Entries, if sufficient to 
charge with liability. a 
A'though s. 90, Evidence Act, states that in the 

case of documents over 30 years old ethere is a 

presumption that they are written by persons by 

whom they purported to have been written, s. 32 

(2) can only be app.ied in case it is proved that 

the person who wrote the document in question 

is dead or otherwise not available as a witness, and 
hence unders 34, entries in old account books by 
themselves are not enough-to charge a person: with 

liability. DURGA SHANKER v Ganaa Samar All. 889 

s. 32, cl. (5)—Horoscope— Astrologer having 
had special means of knowledge relating to date 
of birth—Astrologer dead—Admissibility of 
horoscope in evidence. 

Where a horoscope has been prepared by an as- 
trologer who has had special means of knowledge 
relating to the date of birth of a person, and the 
astrologer is dead, the horoscope is admissible in 
evidence under s.32,cl. 5, Evidence Act. NIRMALANALINI 
Deviv KAMALABALA DASSI Cal 36 


s. 35—Oral admission recorded in judgment 
—Admissibility. i 
Although where a deposition ofa witness had 
been recorded inthe ordinary way, that record and 
not an abstract of the evidence in the judgment is 
the proper evidence to giveof the statement, and if 
the court acts upon an oral admission and records 
it in its judgment, which constitutes the only 
official record of it, it will be admissible in evidence 
under s. 35, Evidence Act. SupparayA OHETTIAR v. 
SELLAMUTHU ASARI Mad 548 
—ss 86, 91—Depositions—Mode of proof. 
Depositions are matters required by law to be 
reduced to the form ofa document within the mean- 
ing ofs 9], Evidence Act, and the only way they 
can be proved is under the provisions of s, 80 of the 
same Act, and this isonly when they are taken in 
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accordance with law. Eusur ALI v. EMPEROR 
Cal. 653 
- § 88--Document— Original not proved — 
Admissibility of document. g 
Section 88, Evidence Act, does not bar a document 


being considered along with other evidence though 
the original may not be proved as the document is 








admissible under s. 9, Evidence Act. RAGHUNATH 
PANDE v EMPEROR Pat. 809 
- -5 90 See HvIDENOE Aor, 1872, ss. 32 (2), 34 

889 


s 90—Ancient document—Admission by trial 

Court—Interference in revision. 

When a document has once been admitted in evi- 
dence under s. 90 of the Evidence Act by the 
trial Court, the Appellate Court is, as a rule, slow in 
interfering with the discretion exercised by the trial 
Judge in admitting the document and itis only in 
those rare cases when that discretion has been, on 
the face of it, pervereely exercised that an Appellate 
Court would set aside the finding of the Judge of the 
trial Court and eliminate the document from conside- 
ration in the stage of appeal. Kuazan SINGH v. 
LAOHHMI Lah. 13 

s. 91. See CONTRACT Act, 1872, s. 23 520 
8.92. See Contract Act, 1872, ss. 230, 233 
52 
s. 92— Evidence to prove contracts entered 
into on principal's behalf— Admissibility. 

An agent can perform acts on behalf of his 
pupae either disclosing or concealing the fact that 

e is an agent and there is nothing in s 92, Evidence 
Act; tv prevent an agent in a suit for compensation 
from his principal from leading evidence to prove 
that contracts entered into in the agent's name were 
entered into on the principal's behalf. Fie oF 
TOTALDAS © KHIOMAL Dewanpass i Sind 52 
——5. 92— Letter indicating lease to be executed 

later—Admissibility of— Registration Act (XVI of 

1908), s 49. 

A lettér which is clearly in the nature 
memorandum and which doesnot include all ihe 
terms but shows that a lease embodying all the 
terms was to be executed later, cannot attract pro- 
visions of s, 92, Evidence Act or s. 49, 1 egistration 
Act. SUNDAR SINGH v. Ram SARAN Das Lah.754 
s. 92, proviso 4—Admissibility of agree- 

ment that sellers may tender goods in respect of 

O. I. F.contract See Oonrracr 413 
—— ss. 106, 114 (g)—Applicability of s. 106 

confined to parties to suit—Non-production of 

documents—Adverse inference, when arises. 

Section 106, Evidence Act, which lays down that 
the onusof proving a fact within the special know- 
ledge of a person lies upon him, only applies to the 
parties to the suit. 

The circumstances under which the court would be 
entitled to draw inferences unfavourable to a 
party from the non-production of documents are 

rovided for by s. 114 (g) of the Evidence Act and 

fore an adverse inference can be drawn under that 
section, the court must be satisfied that tlie documents 
are in existence and could be produced. MAHABIR 
BINGH v, ROHINI RAMANADHWYJs PRASAD SINGH 
P. C. 220 (b) 
6.114. See Hvipence Aor, 1872,8. 9 809 
s. 114—Approver—Unsorroborated testimony 
—Whether can afford basis for conviction— 
Approver's wife—Statement of—Whether sufficient 
gorroboration. 
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The rule that itis not safe to convict upon the 
uncorroborated testimony of an approver is based on 
long experience of the Courts of India. 

The testimony of an approver's wife does not 
afford reliable independent corroboration of the ap- 
prover’s evidence. SULTAN v. EMPEROR Lah 823 
~S. 114 (g). See Evipenos Act, 1812; 8 106 

220 (b) 
s 135—Prosecution witnesses, cross-examina-~ 
tion of—Order in which to be cross-examined— 

Discretion of court—Exercise of, in favour of 

defence—Criminal Procedure Code (Act V of 1898), 

s. 256. 

Where on the ground that the examination of the 
complainant before some other witnesses will 
embarrass and prejudice the defence, the 
defence wanted to cross-examine the witnesses for 
the prosecution in a particular order and prayed that 
the cross-éxamination of the complainant should 
therefore be allowed to be postponed: 

Held, that the mere fact that the complainant who 
was asickly man was present in court on that day 
and might not come on some other day due to his 
ill-health, would not justify the court in refusing to 
accede to the request of the defence, and tbat the 
discretion of the court should be exercised in favour 
of the defence in such a case Mocsa HAJI ABDUL 
SHAKOOR v EMPEROR Cal 479 


———s 164— Scope of—Inspection of document— 
Failure to produce document—Whether debars 
party from using it in cross-examination— S. 164, 
whether applies to criminal proceedings 
When a party is called upon to produce a docu- 

ment for inspection and does not do sv, he cannot 

be prevented from putting the document to the other 
side in cross-examination. 

Section 16+, Evidence Act, does not contemplate the 
production of documents for inspection The section 
only contemplates that one party should call upon 
another in court to produce a document of which 
the first party has given the other notize to pro 
duce Jt doesnot give him any right at any siage 
to call upon his opponent to produce the document 
and use it cr not as he sees fit. 

Section 164 does not apply to criminal pro- 
ceedivgs. Suam Das Karur v. EMPEROR Cal 57 
s 167. See EvipENox Act, 1872, s. 15 

274 (b) 


Executing Court — Power to enquire into validity 

of decree--Lunacy of judgment-debtor— Whether 
“may be enquired into. 

it is not competent for an executing Court to 
enter into anobjection that the judgment-debtor 
was-a lunatic at the date of the decree and was 
not properly represented especially when any irdi- 
cation of such lunacy is not apparent on the face 
of the decree or the record of the original suit. 

It is not competent for the executing Court to go 
behind the decree and enquire intoits validity, at 
least in acase where there is no want of jurisdic- 
tion, pecuniary, territorial or in respect of the judg- 
ment-debtor’s person which appears on the face of 
the decree andthe papers relevant for the purpose 
of understanding it KALI CHARAN SINGH v BIBHUTI 
BHUSAN SINGHA Cal. 60 


Power to go behind decree—Mortgage decree 








Objection in execution that property was 
inalienable inam, competency of. — 
When there isno want of jurisdiction apparent 
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on the faceof the decree the party in execution 
cannot raise a disputed point of fact which if his 
contention is true would have deprived the court of 
its jurisdiction to pass a decree in that matter, for 
instance, whether: the land for the sale of which a 
decree has been passed was service inam and not 


alienable. RANGA AYYAR v. SUNDARARAJA AYYANGAR 
` Mad. 643 
——— Power to question decree—Court having no 
jurisdiction. 


In order thatan executing Court may question the 
validity of a decree the fact of the court having no 
jurisdiction to pass a decree ought to appear on the 
face of the decree or must be capable of being 
gathered without the necessity of an enquiry into 
facts. 'axmaN ~v DHAMIRI Co-oPERATIVE OR8DIT 
Soclety Nag 487 
Execution—Attachment—Claim petition—Order re- 

jecting claim petition—Suit for cancellation of 

order—Onus of proof—Travancore Civil Procedure 

Code, 0. XXI, r. 61. 

ln a suit for cancellation of an order reject- 
ingaclaim to property attached in execution, 
the onus of proofis on the defeated claimant who 
institutes the suit and he cannot succeed unless 
he establishes his claim to the properties attached. 
Antony OHANTHA Kuruso V. ANTONY GABRIAL 

Trav. 733 
Compromise between parties during execution 

—Instalment payment and ‘default clause—Decree 

in accordance with compromise—Hxecution file kept 

pending—Default by judgment-debtor—Lxecution, 
application for—Maintainability. 

During the execution of adecree a compromise 
was arrived at by the parties according to which 
whils the property was to remain under the attach- 
ment of the court, the judgment-debtor was to pay 
the amount due in instalments. A default clause 
was als) embodied inthe compromise that in de- 
fault of any oae instalment ths decree holder would 
be entitled to recover the whole sum due by sale 
of the property attached. A decree was passed 
accordingly and the file was kept pending, The 
judgment-debtor defaulted and decree-holder applied 
for execution, It wascontended that no decree 
could be passed in execution either on the agree- 
ment or on,compromise of parties and hence the 
execution application was not maintainable: 

Held, that the execution proceedings were not 
fully disposed of and the file was kept pending in 
execution at the instance of the parties, and that 
therefore, the application could not pe deemed to 
be a fresh one, nor the prozeedings deemed to have 

“been taken for the execution of the new decree 
pass3d during execution proceedings. BALKISHENGIR 

V. AHMED HHAN Hyd. 26 

Mortgage decree—Mortgagor’s power toyrant 
lease—Transfer pendente lite—Transferee, if can 
resist delivery of possession—Cochin Civil Proce- 

dure Codz,s 828. 

A mortgagee cannot, after the. dateof the mortgage 
and in the abserca ofan express power in that behalf 
or the concurrence of the mortgagee, create a 
lease or 
and if he purports to create such a lease or tenancy, 
the mortgagee may proceed to eject the lessee or 
tenant. Uonsequently when during the pendency 
of a suit instituted by a mortgagee for sale of the 
mortgaged property a transfer is effected, the trans- 
feree is bound by the decree and such transfer cannot 
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affect the rights that the mortgagee might obtain by 
the decree. N 

Sich a transferee cannot either resist delivery of 
possession or seek delivery under s. 328, Cochin Civil 
Procedure Code. 

Though while a mortgage suit is pending the mort- 
gagor may have power in the ordinary course of 
management of his property to grant leases, he cannot 
effect transfers by way of leases to enure beyond the 
time when the property passed by sale to his mort- 
gages. Jacop Mamsen Kassim Sattv. KUNHI THOMA 

Cochin 188 
—Mortgage decree—Order in which properties 
are to be sold laid down in decree—Hxecuting 
Court, if can change the order—Order passed 





without jurisdiction—Power of High Court to 
vacate order. 
Although a court which passes a mortgage 


decree may also in certain circumstances and hav- 
ing regard to the equities of the case prescribe 
the order in which the mortgaged properties are 
to be sold, once the court passing the mortgage 
decree has definitely laid down the order in which 
the mortgaged properties are to be sold, the exe- 
cuting court cannot ignore the original decree 
and proceed to sell the properties in a different 
order in spite of the objections of decree-holder 
as well as some of the judgment-debtors. 

Where the lower Court refuses to vacate an 
order which is entirely without jurisdiction and 
his order is appealable, itis open to the Appellate 
Court to vacate the order. E 

It is the privilege and prerogative of the High 
Court, once a record is before it and itis found 
that the order passed is erroneous and so erroneous 
as manifestly to amount to an injuS8tice, to exer- 
cise its power of superintendence to revise such 
order, or set it aside and direct such further pro- 
ceedings to be taken as justice may require. 
MexpatTunnissa Becas v Sewak RAM Pat. 865 

Sale, setting aside of—Incorrect valuation 
given in sale proclamation—Material irregularity 

—Whether sufficient to set aside sale—Sub- 

stantial injury, absence of —Sale not to be set aside 

—Travancore Civil Procedure Code (Regul. VIII 

of 1100), O. XXI, r 87. 

The circumstance that the valuation fixed in a 
sale proclamation was incorrect, though a material 
irregularity will not by itself give a judgment- 
debtor a right to get the sale set aside. He has to prove 
that as a consequence ofthe material irregularity 
he sustained substantial injury within the meaning 
of O XXI, r. 87, Travancore Civil Procedure Code, 
MAHAMMAD Metaaru Kongo v. KOOHAPPA THARAKAN 

Trav 418 
Factories Act (XII of 1911), s. 2 (3) (a)—Scope of 

—‘Factory’ interpretation of. . 

Section 2 (3)(a', Factories Act, is intended not 
to cover merely individual business ia any pre- 
mises but is intended to denote any premises asa 
composite whole with a central source of power, 
i. e, either steam, water or other mechanical or 
electrical power. JAIOHAND v. BAJIROO Bom 630 
General Clauses Act iXof 1897, 8. 3 (25) See 

O. P. Tenanoy Aor, 1920, ss. 2 (17), 49 (2) 95 (1) 147 
Government of Indla Act, 1915, (5 & 6 Geo. 

V,c 61), s 107—Power of superintendence—Scope 

of—Bengal Emergency Powers Ordinance of 1981, 

ss. 88 2), 89—Whether takes ‘away High Court's 

power of superintendence, ___& | 


xxxvill 
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The power of superintendence that the High Court 
derives from s. 107, Govefnment of India Act is 
not taken away notwithstanding the wide language 
of s. 39, Bengal Emergency Powers Ordinance, 
The general superintendence which the High 
. Court has overall jurisdiction subject to appeal is 

a duty to keep them within the bounds of their 
authority, to see that they do what their duty 
’ requires and that they do it in a legal manner. 
` It does not involve responsibility for the correct- 

ness oftheir decisions, either in fact or law. 

The power of superintendence 18 a power of a 

“known and well recognized character and should be 
' exercised upon those judicial principles which give 
in its character. Manmatua Nara Biswas v. Em- 

PEROR Cal 280 

Government of Indla Act, 1919, (9 & 10 Geo. V, 

CG 101), $. 72—Ordinance .II of 1982), s. 21— 

Ordinance (X of 1982),s 80—Sentence for more than 

siz months under Ordinance II of 1982, whether 

ceases to have effect onexpiry of Ordinance—S. 2l, 

whether ultra vires—‘Anything done’ whether 

includes penalties imposed. 

In enacting s. 72 of the Government of India Act 
the Legislature cannever have intended that sen- 
tences authorised by an Ordinance should not extend 
beyond the term of the Ordinance, or that such sen- 
tences should automatically expire with the ex- 
piration of the Ordinance. Therefore, the provi- 
sions ofs. 21 of Ordinance II of 1932, authorising 
the court to pass sentences of imprisonment which 
would continue beyond the date of expiry of the 
said Ordinance are not ultra vires of 8. 72 of the 
Government of India Act of 1919. 

It is true that a penal Statute should be strictly 


construed, Wht it is none-the-less true that every. 
Statute, whether penal or not, should be construed 
in amanner consistent with common sense, and 
that ifthe intention of the Legislature is not ap- 


parent from the words of the Statute itself, it ought 
to be presumed to have been such as is consistent 
with reason and justice. 

The expression ‘anything done in pursuance of 
any provision’ in s. 80 of Ordinazee X of 1932 
covers, and was intended to cover, the case of penal- 
ties inflicted under Ordinance If and the other 
expiring Ordinances referred to in Ordinance X, 

A sentence of imprisonment for more than six 
months paased under Ordinance II of 193?, did not 
cease to have effect on the expiry of the said Ordi- 


mance JOoOGENDRA CHANDRA ROYO, SUPERINTENDENT 
OF THE Dom Dum SPECIAL JAIL Cal 204 
——S. 72—Urdinatice (X of 1982), s. 77— 

Ordinance (II of 1982), s. 63— Press Emergency 


Powers Act (XXIII of 1981), ss. 4 (1), 28— 

Ordinances—Duration—Re-enactment of Ordinance 

after siz months Legality —Powers of Governor- 

General—Question of emer gency—Finality  ọf 

Governor-General's decision—Seditious article— 

Interpretation. 

There is nothing in 8,72 of the Government of 
India Act which may be construed as indicating 
that an ordinance, which, under it, is to remain in 
force for six months, cannot be repeated, 

Once a situation of emergency is created, it 
does not follow itis the same emergency that con- 
tinues ; on the other hand, the same conditions, 
which may at one time create an ‘emergency, may, 
whether they continue or disappear, well be regard- 
ed as again creating an emergency. 


INDIAN ÔASEÀ. 
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Whether at any particular moment there is a 
state of emergency or not is a matter entirely for 
the Governor-General to judge. 

Section 77 of the Special Powers Ordinance X of 
1932, is not, therefore, invalid though it reproduces 
8. 63 of Ordinance II of 1932. 

Where the expressions used in an article assume 
the preserce of an agency whichhas oppressed and 
humiliated the country, has uplifted its hand for op- 

reesing ber further, and has been persecuting her by 
Line her under subjection and being heedless of 
the yiteous wails of her suffering people: 

Held, the only agency for which it was possible 
to behave in that way was the Government establish- 
ed by law, and the expressions, having been used 
with reference to it, obviously tended to bring it into 
hatred or contempt and were calculated to 


excite 
disaffection towards it. In the. matter of DAINIK 
Nayak & SWADESH PRESS Cal. 225 F. B. 
Grant—Land granted to pujari—Whether in lieu 


of wages or burdened with services— Pujari neglect- 

ing duties and alienating land—A lienations, validity 

of— Dismissal of pujari, if proper. 

The ancestor of the defendants was appointed 
priest or pujari of the plaintiff idols by the shebait 
of the idols and certain properties were made over 
to the pujari in order that he should meet the daily 
and occasional expenses of the worship of the idols 
out of the usufruct of the properties and thatthe 
pujari should be ableto remunerate himself out 
of the usufruct and would generally act under the 
supervision of the idols’ shebaits. The defendanis 
granted a permanent lease in respect of certain of the 
properties eo made over and granted an usufructuary 
mortgage in respect of certain other items,and on 
these allegations and on the plea that there had 
been neglect by the defendants in the performance 
of their duties as pujaries, plaintiffs instituted a suit 
to declare that the alienations were not binding as 
against the idols and that the shebait was entitled 
to, dismiss the defendants from ` their office as 
pujaries, they having been guilty of misconduct: 

Held, that in the circumstances of the case the 
grant was one in lieu of wages and not one burden- 
ed with services. | 

Held, also, thatthe plaintifis had not made out a 
sufficient case for the removalof the defendants 
from the office of pujaries, and that if the defend- 
ants were willing to provide for the expenses of the 
worship out of the ueufruct of the lands, they might 
be allowed tocontinue as pujaries, and that if by 
conduct they be found tobe recalcitrant in their 
duties, it would be open to plaintiffs to take steps for 
their removal. 

Held, further, that the plaintifis were entitled to 2 
declaration that the alienations were not binding 
upon the idols, as against the alieneesas well as 
against the defendants. JAGANNATH JEw THAKUR v. 
ANANTA ADHIKARY Cal 105 
Sale of zemindari—Whether covers right to 
resume village granted to third persons 

The sale of a mere zemindari may not cover the 
right to resume and to recover possession of a vil- 
lage granted to third persons, not in the possession 
of the vendor and as to which no order of Tesump- 
tion had been passed, ALAKH NARAYAN v. KONDA 
CHINNA JOGUDU Mad. 711 

Construction —‘For your maintenance’, 

significance of—Malik mustakil, meaning of. A 

The words ‘for your maintenance’ used ina gran 
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of land to a Hindu female do not necessarily mean 
that the grant was tobe limited to a bare right of 
maintenance, but are quite capable of signifying that 
the gift was made for the purpose of enabling the 
grantee to live in comfort. . 

The word “malik” alone, unless there is some- 
thing definite to the contrary in the surrounding 
circumstances to qualifiy the meaning of the expres- 
sion, indicates an absolute estate. ‘Malik’ followed by 
the word ‘mustakil’ makes it even stronger. BISHUNATH 
Prasan SINGH v. ORANDIKA Prasan KUMARI P.G. 6 


High Gourts Act, 1861, (24 & 25 Vic.c 104), 
S 16—Prohibition and mandamus, if sole forms of 
superintendence. 

Prohibition and mandamus are not the sole forms 
of superintendence which ao Indian Court should 
bear in mind asa guide to the character of the 
power conferred by s. 16 of the Act, 1861. Defect 
of jurisdiction, fraud on the part of the prosecutor 
and error on the face of the proceedings are all 
good grounds for certiorari, HANMATHA Nata Biswas 
» EMPEROR Cal. 280 
Hindu Law See WAJIB-UL-ARZ 872 
Adoptlon—Authority to adopt—Prohibition 

against adoption of widow's ‘Khandani rishtadar' 

—Adoption of widow's brother's son—Validity— 

‘Khandani rishtadar’, meaning of. 

A Hindu by his will gave power to the wife of the 
testator to adopt, with a clause prohibiting adoption 
of any son of the relations of her family (khandani 
rishtadaran). The widow adopted a sonof the 
daughter of her brother and the High Court upheld 
the adoption on the ground that in the case of a 
Hindu, his “khandan” consists of his lineal ascen- 
dants and descendants and his collaterals in the male 
line, that sisters and danghters after marriage 
are transplanted from the family and avquire the 
lineage or gotra of their husband, and that therefore 
the adopted son was not a ‘khandani rishtadar’ of 
the widow. Onappeal, Held: on a construction of 
the will, that the testator was using the word 
“khandan”, whichis a word in general use, in a gene- 
ral sense as applying to blood relations of the ladies 
named, and that, accordingly, the respondent was 
within the prohibited class and his adoption was 
invalid KALAWATI Devi v. DHARAM PRAKASH 

P.G. 1 


Effect—Loss of rights in natural 
family—Mere continuation of names in revenue 
registers—Whether amounts to adverse possession. 
A member of an undivided Mitakshara family 

completely loses his right in the co-parcenary prop- 

erty as soonas he is given away in adoption into 
another family and the mere continuance of his name 
in the mutation register would not legally justify 
the conclusion that he was in adverse posssssion of 
his share Mansu Bat v. GULAB Rao Nag 493 


Impartible estate— Primogeniture— 
Mother giving sole surviving memberin adoptior— 
Rights in natural family—Extinction of-—Daughter 
of adoptee born before adoption—Rights of—Mother 
adopting another person after giving her son in 
adoption—Adoption, if valid. 

Atalukdar died leaving his widow and a son P. 
The talukdari estate devolved on the son by 
rule of primogeniture. The son also took the vanta 
Jands in British India and sold some of them to 
his mother and someto his wife. The mother 
subsequently gave P, in adoption to the Bhamaria 
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Thakurate, and adopted A. The plaintiff, the paternal 
uncle of P, claimed both the estate and the vanta 
lands : 

Held, (i) that the vanta lands were P's separate 
property and it was open to him to alienate them 
before his adoption; 

(ii) that by P's adoption he lost all his rights to his 
natural father's property including the property that 
had vested before his adoption: 

(iii) that the impartible estate went to the plaintiff, 
being the next eldest male heir according to the 


rule of primogeniture; 


(iv) that the adoption by the mother of A was invalid 
as she could not divest the properties which had vested 
in others 

(v) that P's daughter who was born before P's 
adoption, inherited the undisposed vanta lands. 

In the Bombay Presidency in the case of adoption 
by a widow, other than the widow of the last male 
holder, two conditions necessary for its validity have 
to be satisfied, first, she must not divest any other 
estate than her own, and, secondly, that even though 
she divests no other estate but her own, her power 
of adoption has notcome toan end. Rar KESARBA v. 
SHIVSANGJI Bom. 253 
—Adoptlon—Joint Hindu family—Widow of 

brother authorised toadopt—Oral will of surviving 

brother directing property to be divided between 
his widow and brothers widow—Partition of 
property—Estate taken by widows, mature of— 

- Adoption by widows of first brother—Validity of— 

Oral will—Onus of proof—Severance of status, if 

effected by oral will—Bombay Presidency —Rules 

regarding adoption. 3 

One of two brothers of ajoint Hindu 
family empowered one of his two,gwidows to 
adopt, and directed his brother to givea half-share 
to that widow. The survivor of the two brothers 
by an oral will directed half share to be given to 
the widow. On his death, the widows ofthe two 
brothers partitioned the property among themselves, 
the two widows of the elder taking one-fourth 
share each. The widow authorised by her husband 
to adopt did so. Her co-widow also adopted a boy. 
The second brother's widow adopted S who sued to 
recover possession of the property transferred to 
the widows ofthe elder brother by tbe partition 
deed and for declaration that the adoptions made 
by them were invalid : 

Heli, (i) the power given by the elder brother to 
his widow could be exercised during the life time 
of the younger brother so long as the joint family 
was in existence, but it could not be exercised after 
he left a widow to continue his line; 

(ii) the fact that the younger brother made a be- 
quest dividing the property between his own 
widow andthe widow of his brother vould not make 
adoption by her valid. 

Held, further, that the intention of the younger bro- 
ther was to give an absolute estate tohis brother's 
widow and the widow of the elder brother also 
took an absolute estate under the partition deed, and 
that the oral will of the younger brother made by 
the last surviving member of the joint Hindu family 
was binding on the pl.intiff 

The instructions of the surviving brother dividing 
the property didnot effect a severance of the joint 
preperty. j 

The test as tothe validity of an adoption is not 
or does not 
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divest the estate of any other person but also in- 
volves the question whether the powerof adoption 
if the widow is merely suspended or isatan end 
and has become incapable of being revived, 

“In the Bombay Presidency, the rule that an adop- 
tion can be made oniy to the last male holder 
does not apply to coparcenary property In the 
case of a separated member the rule that an adop- 
tion can be made to the last male holder is modifi- 
ed so as to allow adoption by a mother succeeding 
as heir to her son who died without leaving any 
heir except himself The question in each case is 
whether the power of adoption is in abeyance or 
merely suspended, or isat an end and has become 
incapable of being revived. 

_ A party relying on an oral will has to establish 
it in the same way asif he is propounding it for 
probate. 

Per Tyabji, J--Even assuming thatthe surviving 
brother's will may be taken as indicating his con- 
sent to the adoption, his consent cannot affect the 
life of a power derived from another co-parcener 
nor has the principle of consent validating adop- 
tions been so favourably considered by the courts 
as to permit of its being extended to cases not 
already covered by the decisions. SHIvAPPA v. RUDRAVA 

Bom. 164 

—Adoption—Plurality of adoptions, legality of 

— Widow—Assent of sapindas— Consent of Govern- 
ment, whether necessary for validity of adoption. 

There is no text of Hindu Law which prohibits 
the plurality of adoptions, 

Where two persons areadopted into a family and 
the sentiments and usages of the people are towards it 
and the Royal-House has sanctioned it, the adop- 
tions cannot be considered tobe inany way against 
Sastraic infunctions and ought not to bediscarded or 
disregarded merely on account of decisions of Courts 
of Justice in British India to the contrary. 

In the case of an adoption by a widow merely be- 
cause the sapindas had so much confidence in the 
widow's good sense and good faith as to give her 
tha widest discretion as tothe time cf adoption and 
the boy to be adopted, it cannot be said that the 
authority cannot be availed of by the widow when 
she made the adoption almost immeciately after she 
got tue authority and whenthe sapindas who gave 
the authority were allalive and had not withdrawn 
their " authority.” 

_ Under Hindu Law, it is not necessary for the valid- 

ity of an adoption that theconsent of the Govern- 

ment should have been obtained. PAPPI AMMA v 

Kcrisana PILLAI Cochin 771 F B. 

——~—Contract on behalf of aeity -1f capable 
of specific performance — Anulogy of minority of 
deities a pure fiction 

The analogy of minority of deities is 
fiction for which there is no authority in 
Law and there is no principle on 
analogy, a contract otherwise good aad valid can 
be taken out of the class of contracts of which 
specific performance may be granted under the law 
GOPAL SRIDHAR MAHADEB v. Sasi BHUSAN SARKAR : 

: Cal 
————Debts—Aniecedent debts— Manager of pate 

Hindu family cther than father—Whether can bind 

family by discharging pre-existing family. 

The question whether a debt is antecedent or not 
arises (nly when the father makes a transfer. It 
isthe privilege of the father alone to burden the 
family estate by a mortgage, by discharging an 
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antecedent debt, which must be a debt of hia’ 
own A manager of the family, who is not the 
father, cannot bind the estate merely by discharging 
a pre-existing debt of the family. CHIRANJI LAL V 
BANKEY LAL All. 333 F. B 


—— —Debts—Son's liability—Proof of connection 
between debt and immorality, necessity of -“Avya- 
vahsarika’, meaning of— Mortgage by father-- Major 
portion of debt binding—Procedure—Son's right to 
redeem. 

Under the Hindu Lawif the money obtained by 
incurring loans is proved to have been spent on 
immori! or illegal purposes the son would not be 
bound to pay such debts but itis not the character 
of the father but the nature of the debt which has 
to be proved and though it may: be impossible to 
trace out the items spent on indulgeuce of vice, yet 
it must in any case be proved that the ,money was 
borrowed for immoral purposes, that the father was 
in the habit of spending money for immoral or 
illegal pursuits and that there was no-evidence that 
the money wasspent properly. Mere general proof 
of immoral conduct is not enough. 

The word avyavaharika does not merely com- 
prise debts which are illegal and immoral only, but 
all debts which the court regards as inequitable or 
unjust in point of Hindu Law to makethe son 
liable Ib means, not supportable as valid by legal 
arguments and on which no right could be estab- 
lished in the creditor's favour in a Oourt of Justice, 

Where amortgage was executed by a Hindu 
father, of joint family property, for Rs. 5,000 and 
out of this Rs 3,448 were found to have been bor- 
rowed for discharging proper antecedent 
debts: 

Held, that wbile as a co-owner with the father 
the son was entitled to redeem the whole joint family 
property on payment of the entire debt, it was equal- 
ly open tohim to redeem his own half share on 
payment of a moiety of Rs. 3,488, that is, Rs. 1,144 
with interest. RAJESHWAR v. MANGNIRAM GANGABISHAN 


Nag. 242 ib) 
Impartible estate. See HINDU 3} aw— 
ÅDoPTION 253 


——- Inherltance —Dwyamushyayana adopted 
son dying unmarried—Adoplive mother and natural 
mother inherit as co-heiresses 
Under Hindu Law, where a dwyamushyayana 

adopted son dies unmarried, there is no valid ground 

for preference in favour either of the adoptive mother 
or the natural mother and they will therefore inherit 
to him equally as co-heiresses. BAFAPPA v. GURLINGAWA 

Bom. 634 

—-—— —— Gosavis, if governed by Hindu Law 
— Custom— Legal representative—Status of, in dispute 
—Status material to case— Issue regarding status of 
legal representative—Necessity of framing in suit. 
Gosavis are governed by the ordinary laws of 

inheritance under Hindu Law unless custom is 

proved to the contrary. j 
The question whether the Gosavis of one sect 

will be the heirs of Gosavis of another sector not 

and the relationship inter se will depend upon the 
proof of custom. 

Where the status of a person as the legal 
sentative of a deceased man is not admitted and 
where the status of the legal representative of the 
deceased will affect the merits of the case, an issue 
must be framed inthe suit as regards the status of 
the legal representative so that apart from the 


repre- 
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summary procedure relating to legal representative 
which is adopted for the continuation of the suit, 
the parties may kave sufficient opportunity to 
adduce evidence and to rebut in the matter of 
succession in the suititself. GANESHGEER v PARVATI 
Bal Hyderabad 70 
— ——yJomtfamily —Debis contracted by grand- 

father—Execution against manager—Whether 

binding on grand-sons—Antecedent debt—Debts con- 

tracted by grand-father—Whether antecedent debts. 

A debt incurred by a grand-father in a Mitakshara 
family, can be an antecedent debt as against the 
grand-son, and a debt incurred by a great-grand- 
father in a Mitaksharafamily can be an antecedent 
debt as against the great-grand-sons It is not 
necessary fora debt to be an antecedent debt that it 
should have been contracted by the father alone, and 
not by the grand-father and the great-grand-father. 

Where executicn was taken out against the manager 
of a joint Hindu family on account of a debt con- 
tracted by the grand-father of the plaintifis ‘other 
members ofthe family) who failed to establish that 
the debt was contracted for illegal or immoral pur- 

O88 : 

? Held, that the decree was binding on the plaint- 
iffs. GURU DIN SINGH v, RAMESHWAR BAKHSH SINGH 

Oudh 303 

—-—— -—--—Grant to brothers—Estate conveyed, 

whether joint tenancy or tenancy-in-common— 

Grantees, whether take severally or as members 

of joint family—Construction of grant—Presumption, 

The estates of a Raja were confiscated by 
the Government and subsequenily certain villages 
were granted to his two eons under three grants The 
limitation in the first grant was ‘to you and your 
heirs’; in the second, to the two sons ‘their heirs 
executors,administrators and assigns in full hereditary 
and transferable proprietory right’; and in the third, 
to them ‘and their heirs, successors and assigns’: 

Held, (i! that the principle of jcint tenancy is un- 
known to Hindu Law except in the case of the 
joint property of an undivided Hindu family 
governed by the Mitakshara Law which under that 
law passes by survivorship, and there could therefore 
be no question of these grants creating a joint 
tenancy aS opposed to a tenancy-in common, even 
if according to Boglish Law the terms of these instru- 
ments admitted of such a construction; 

(ii) as regards the first grant, property granted 
to one of the two brothers and his heirs would 
ordinarily be taken by himas his separate property 
and the fact that this grant was made to the two 
brothers and their heirs was not a sufficient reason 
for placing a different construction upon the grant 
or holding that it was intended that they should 
take as members of a joint family; 

(iii) that the second grant to the two brothers 
“their heirs, executors, administrators and assigns 
in full transferable and proprietary right” and the 
third grant to them “and their heirs successors and 
assigns” were expressed in terms even less favourable 
to the view that the brothers took as members of a 
joint family. 

Where grants are made to certain persons con- 
stituting a joint family the question whether they 
were made tothe grantees severally or as members 
ofa joint family, depends on the intention of the 
donor as- expressed in the grants Prima facie a 
gift to a member of a joint Hindu family is his 
separate property and will only become joint family 
property when it descends to his sons, unless he 
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himself has made it joint family property by throw- 
ing is into the common stock. BAHU RANI v. RAJENDRA 
BAKHSH SINGH P.C.3 


————Jolnt famlly —Intention to separate—Tempo- 
rary separate residence—If sujficient—Certain mem- 
bers in possession of certain portions of property— 
Whether evidence of separation—Separate acquisition 
by members—Proof of adequate nucleus—One 
member acquiring property—Presumption—Fstoppel 
—Mortgage—Attachment and sale in execution 
against one member—Knowledge of other members, 
effect of. 

Where the wife and family of a member of a joint 
Hindu family have been living in the family house and 
the man himself was looking after the management 
of the estate of his maternal relations in anear-by 
place, his residence at that place must be deemed 
to have been ofa temporary character and such 
residence cannot suggest any intention of causing 
a disruption in his status asa member of the joint 
Hindu family. 

The mere faci of certain members of the family 
being in possession of certain portions of the family 
property cannot by itself prove separation 

There is no provision iu Hindu Law preventing 
a member of a joint Hindu family from acquiring 
property for himself independent of the joint family 
and if he acquires such property he is also compe- 
tent to transfer it ordeal with it in any way he 
likes. 

An adequate nucleus being proved any acquisi- 
tion made by a member ofthe joint family must 


be presumed to be joint property unless this pie- 
sumption is rebutted by proving that the property 
in question had been acquired out of his separate 


income ° 

Where certaia members ofa joint Hindu family 
were aware of the fact of the attachment and putting 
up for sale of certain mortgages in favour of the 
family, and raised no objections in executi.n, but 
one member thereof applied for extension of time 
to pay the debt : 

Held, that such conduct constituted a clear re- 
presentation that they had no objection for the sale 
and that they were estopped from maintaining a 
suit for a declaration that the mortgage-deeds were 
joint family property and that the sale was, there- 
fore, void, SaDDHA SINGH V. MANGAL SINGH Oudh 860 


—~—-Manager—Competency to give dis- 
charge —Limitation Act (IX of 1908 ,s. 6 
It cannot be predicted of every Hindu family 
that an adult brother assoon ashe becomes major, ' 
becomes the manager and, therefore, necessarily 
competent to give adischarge Payment to one may 
not in every case operate as a dis harge This 
depeals upon several questions of fact and a variety 
of circumstances varying with different families 
and unless the necessary facts are properly alleged 
and proved by the party who wants to deprive the 
person under disability of tbe benefit of 8.6 of the 
Limitation Act, the claim cannot be thrown out as 
barrel by limitation. Lan CHAND v. GIAN CHAND 
d Lah. 295 
Manager sued in personal capacity— 
Necessity to implead legal representatives on death . 
—Suit against members of firm in personal capacity 
—Legal representatives to be impleaded on death 
of one member 
Although in a suit against the manager ofa joint 
Hindu family he sufficiently represents all the other 
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members cf the joint family in a suit against him in 
his personal capacity, itis not so. Where a Hindu 
father and son, members of a joint Hindu family are 
sued in their personal capacity, on the death of the 
father all his legal representatives must be brought 
onthe recordin time. The fact that the son who 
was already on the record became the manager does 
not obviate the necessity of impleading the legal 
representatives of the father. Firm OHUNI LAL TULSI 
Ram v Amin CHAND Lah 649 
Joint family—Partnership, how to be 
proved. 

From the mere fact that a person carrying on 
business is a co-parcener in a joint Hindu family 
it does not necessarily follow that all his co-parce- 
ners are his partuers in that business The fact of 
partnership must be proved by evidence showing 
that the persons alleged to be partners have agreed 
to combine their property, labour and skill in the 
business and to share the profits and lossesin the 
same. DINAJPUR TRADING & BANKING Co LTD. v., 
PropasH OHANDRA SEN Cal. 484 
Presumption of jointness—Common 

ancestor—Question to be considered in reference to 

parties in the action. 

The question of the presumption of jointness of 
a Hindu family is to be considered in reference to 
the parties inthe action, and such presumption 
becomes weaker when the parties are several 
degrees removed from the common ancestor. 
MUNA Mauro v. RAGHUNATH MAHTO Pat. 610 
Self-acquisitrons— No presumption 

that family possesses joint property. 

Where the sons ofa Hindu contended that the 
properties mortgage‘i by the latter were ancestral : 

Held, thatethere was no presumption that a family, 
because it was joint, possessed joint property, and it 
was for the sons of the mortgagor to allege and 
prove that those properties were joint family prop- 
erties. SHapr LaL v. LaL BAHADUR P. ©. 739 
——— —- Malntenance — step-nother — Step son 

succeeding to father's property—Duty to maintain 

step-mother. 

Where the step-sons are in enjoyment of income on 
account of property which belonged to their father, it 
is equitable that they shouid be legally bound to 
devote a due proportion of that income to the main- 
tenance of the step mother and a personal decree can 
be made against them ın such a case. GHANARaAS 
v. Tarr Bat Nag. 274 \a) 
Marrlage—Sagotra marriage—Validity— 

Custom among Waish Aggarwals—Gotra, definition 

of—Distinction between gotras of Brahmins and 

of other castes. 

The custom of sagotra marriages is a well estab- 
lished and recognised custom among the Waish 
Aggarwals It carries with ifno sort of stigma or 
evil conseyuences and the issue of such marriage is 

- perfectly legitimate. ie 

The gotrasof the Brahmins are the various 
branches descended from the different rishis There 
is, therefore, in theory a blood connection between 
such descendants. The gotra of the Kashatriyas and the 
Waishas 18 the gotra of the family purohit, and 
nothing more. There is, therefore, no link of blood 
between such disciples and the idea of the gotra 
am .ngst .these two latter castes was that of congre- 
gations as opposed to families. SRI Krisuzv v. 
SHAM SUNDAR Lak. 211 

———Minor—Natural guardian contracting loan 
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for purposes binding on minor's estate—Liability of 

minor's estate. 

The guardian of a Hinduinfant has power to 
contract loans on behalf of the minor for the neces- 
sities of the estate or for the benefit of the estate. 

Where the natural guardian of a Hindu minor 
executed a hand note and received a loanand the 
creditor in hissuiton thehand note shows that 
the loan was contracted for purposes binding on 
the minor, although the guardian alone is personally 
liable for the loan, the minor's estate is nonethe- 
less liable. Sucair CHAUDHURI v. HARNANDAN SINGH 

Pat 38 
Mitakshara—Benares School—Succession— 

Paternal uncles of  propositus—Whole blood 

excludes halj blood. 

Under the Benares School of the Mitakshare, in 
the matter of succession, as between paternal uncles 
of the propositus the whole blood willexclude the 
half-blood. Garuppas V. LALDAS P C. 807 
————Partition— Illegitimate son of sudra—Suit 

for partition of family property —Maintainability . 

An illegitimate son ofa sudra is entitled to sue 
the legitimate sons and other descendants for parti- 
tion of the family property in the absence of col- 


laterals. His right is not confined to the self- 
acquired property of the father. Rasu THAMBIRAN v 
Mad 597 


ARUNAGIRI THAMBIBAN 

—_— Mere assertion of intention to divide, 
whether severs status—Custom (Punjab)~ Reference 
to arbitration, effect of—Effect of partition on 
decree against futher on pre- partition debts, 

Where subsequent to the execution of a mortgage 
by a Hindu father, there was a partition between 
him and his sons and the mortgaged property was 
sold in execution of a decree on the mortgage to 
which the father alone was a party: 

Held, that the partition which intervened between 
the date of the mortgage, when the charge was 
created on the property, and the date of the sale, 
did not affect the situation in any way and thesons 
co:ld cnly avoid the effect of the sale by proving 
that the mortgage had been effected by their father 
for some immoral or \legal purpose. 

Where there was a mere reference to arbitration 
of the question of division of properties, which 
became abortive: j 5 

Held, that this did not amount to an unequivocal 
declaration of intention to divide 

Quere —Whether the mere assertion ofan inten- 
tion to divide would effect separation of status in 
the Punjab Hest Ras v. BASHESHAR Das Lah. 693 
——-—~ Religious Endowment — Transfer by 

mahant of math property—Suit by succeeding mahan». 

A transfer by a .nahant of the entire math and its 
properties stands on a different footing from a transfer 
of an item of property appertaining to the math In 
the former case an assignment is void and would in 
law pass no title, with the result that the possession 
ofthe assignee will be perforce adverse fromthe mo- 
ment of the attempted assignment 

In the latter case the transfer apart from any ques- 
tion of necessity will continue during his tenure 
of office of mahant of the math, with the result that 
adverse possession of the particular property will 
only commence when the mahani who had disposed of 
it ceases to be mahani by death or otherwise. This 
ruleis in no way confined to the grant of a lease, 
but covers thecase of a purported out and out grant 
ofthe property. Whatever the intended duration 
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of the attempted grant may be, itis good, but good 
only for the limited period indicated. - 

A mahant is at liberty to dispose of the property of 
a math during the period of his life and a grant 
purporting tu befora longer period is good to the 
extent of the mahant's life interest. Ram CHARAN Das 
v Navranar DAL PG. 214 


Widow — Maintenance — Agreement to 
maintain—Reduction of maintenance—If can be 
made on equitable consideration—Right to mainte- 
nance against divided brothersoj husband—Family 
arrangement—Validity of. 

Wherea Hindu widow is able to establish that 
her right to maintenance rests on a valid and 
binding contract and not merely on her status 
as a Hindu widow, the courts will give effect to 
the intention of the parties in accordance with the 
terms of the contract, and will not reduce the 
amount of maintenance agreed upon even,in view 
of changed circumstances of the defendant; where 
no such contract exists, reduction of maintenance 
may be made on grounds of equity. 

A family arrangement which has been acted upon 
for along time and which has been made for 
consideration zannot be allowed to be repudiated. 

A Hindu widow is entitled to maintenance from 
her husband's brother whether separated or not 
notwithstanding the non-receipt by the latter of her 
husband's assets. JasopaBal V. DHARAMDAS THAWERDAS 

Sind 271 


Will—Bequest of property subject to charges 
—Trust, if created—Construction of will—Con- 
siderations—Joint donees under will, whether 
tenants-in-common or joint tenunts—Incidents of 
possession same irrespective of nature of tenancy— 
Onus of proof of intention to waive separate rights. 
Where a will executed bya Hindu governed by 

the Mitakshara Law provided that the  testator's 

sister shall enjoy the immovable property and shall 
spend fromthe income thereof paddy and money 
towards the upkeep of certain ceremonies and 
charities and give to the wife ofthe testator a cer- 
tain amount by way of maintenance, and also pro- 
vided, “In this manner my sister Parvati and her 
male heirs and their descendants from generation 
to generation shall defray the aforesaid expenses and 
take the balance of the income for themselves”: 

Held, that the testator’s intention was to place 
these two charges upon the same footing, and that 
the property was bequeathed to the sister subject to 
the charges specified. $ 

In determining whether the will of a Hindu gives 
the testator’s estate to an idol subject to a charge 

in favour of heirs ormakes the gift to theidol a 

charge upon the estate, there is no fixed rule de- 

pending upon the use of particular terms in the 





will; the question depends upon the construction 
of the will as a whole. 
Except in the case where the donees in the ab- 


sence of any testamentary disposition, would have 
taken the property as ancestral property, they would 
take as tenants-in-comm.n, unlessa contrary inten- 
tion was shown by the testator. 

Where the incidents of possession of property are 
the same whether the tenancy is joint or in common, 
the burden of proof to establish a clear intention 
to waive the separate rights tothe property is upon 
the party who asserts it. KRISHNASWAMI v, AVARAMBAL 
ANMAL Mad. 721 
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Hyderabad Limitation Act (I! of 1322-F),s. 76. 
See PRINGIPAL AND AGENT 428 
Hyderabad Negotiable Instruments Act} (V of 

1318 Fasll),s.118. See PROMISSORY NOTE 

202 (a) 
Inams—Service inam. See LAND ACQUISITION ACT, 

1894, ss 23, 3lo 364 
Income Tax Act (XI of 1922), ss 3, 10— 

Money-lending business—Mode of assessing profits— 

Mortgage—Execution of fresh mortgage for principal 

and interest— Whether amounts to receipt of interest 

—Sale and purchase of mortgaged prope:ty—Lfur- 

chase, whether amounts to receipt of interest— Time 

when profits are received, whether date of sale or 
date of confirmation of sale—Sums paid by mortgagee 
to rival claimants and prior undisclosed mortgagees, 
whether deductible—Expenses for getting delivery of 
possession and completing title, whether allowable— 

Correct method of computing value, market value or 

price paid by mortgagee. ° i 

Jncome may be received in kind as wellas in 
cash and the receipt of an equivalent of cash 
may be a receipt of income. But the essence of the 
matter is that there must be an actually realised 
or realisable profit. Receipt of a new and substituted 
security is not enough. 

In 1904 there was due to the assessees under a 
mortgase of 1t94 a sum of Rs.” 4,33,135 being 
Rs. 2,0,0 0 of principal and Rs 2,33,135 of interest. 
The debtors borrowed a further sum of Rs. 3,0,010 
and executed a fresh mortgage tothe assessees in 1°04. 
In 1614 they executed another mortgage to the assessees 
for Rs 3,0v,000. For the principal and interest-due’ 
on these mortgages which amounted to Rs, 27,12,349 
the assessees obtained a decree and the property was 
put up to sale and purchased by them for Rs 26,65,,00 
in 1925, Ina suit by a cliimant the assegsees ‘had to 
deposit a one-eightu share of the price of the pro- 
perties in court, but hisclaim was finally established 
only in 1927, Another person wasalso able to establish 
a prior charge tothe extent of Rs. 1,50,818, and to get 
a decree therefor but it appeared that the asseseees 
had knowledge of this claim when they purchased. 

Held, (4) that the assessees did not by virtue of the 
t-ansaction of 19U4 receive payment of the arrears’ 
of interest amounting to Ks  2,33,135 then out- 
standing on the mortgage of ,894: that the assessees 
were not liable to be taxed on this sum’ as being 
income received when the new mortgage was granted; 
and that this sum of arrears of interest (though after 
1901 secured by the new mortgage) continued to 
retain its character and remain due to the assessees 
downto the time of the judicial sales; . 

(ii) that the assessees were not entitled to a 
deduction of the one-eighth share of the price which 
they had to deposit. It was notin its nature a 
deduction from the purchase price, for the purchase 
price was paid in the knowledge of the claim; nor 
was ita sum actually expended in the year 1925-26, 
sgo as to be a debit in thatyear in the books of the 
assessees, which were kept ona cash basis, for it was 
then at most a contingent liability; and in no res- 
pect does it answer the dcscription of expenditure 
incurred in the year 192*-:6 by the aesessees solely for 
the purpose ofearning the profits or gains of that 
year within the meaning of s. 10 (2) (iz); 

(iit) that for similar reasons the amount of 
Rs 1,50,818 was not an admissible deduction in 
computing the assessees’ profits; . 

(iv: when the assesees purchased ‘the property in 
court sale they received a transfer of the property 
at the value of the purchase price in satisfaction pro 
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tanto of the liability of the mortgagors for principal 
and interest and to the extent, therefore, that the pur- 
chase price exceeded the principal sum due there was 
a realisation of interest that is, a payment of interest; 

(v) that when the assessees as the result of the 
judicial sales received payment in atcount of the sum 
of Rs. 7,33,135 due under the mortgage of 18th July, 
1904 they then received payment for the first time of 
the arrears of interest included in that sum. To the 
extent of Rs 2,33,1385, therefore, the sum of 
Rs. 7,33,155 represented an income receipt and must, 
as already indicated, be brought into computation as 
such by the assesseesfor tax purposes; 

(vi) that wherea mortgagee purchases the mort- 
gaged property in court sale and thus realises the 
amount due the profits must be deemed to have 
arisen on the date of confirmation of the sale, not on 
the date of decree or date of actual sale; 

(vii) that the expenses incurred by the assessees in 
completing their title and entering into possession 
after the sales had become absolute were not deductible 
by theassessees from their taxable profits; 

(viii) that the price which the assessees bid for the 
property at the public sale must be taken to be its 
market value thuugh the Commissioners had valued 
the property at a lower figure before the sale. 
RAGHUNANDAN PRASAD V COMMISSIONER OF INCOME Tax, 
BIHAR & ORISSA P. C. 446 


ss 3,10 (2), 12,13—Suspense accounts— 
Receipts allocated to interest in subsequent years 
—Modeof computing taxable income—Assessment of 
actual receipts of interest and sums allocated to 
interest by assessee from previous un-taxed receipts, 
legality of — Payment by debtor to assessee—Assessee's 
right to appropriate towards interest, limits of—- 
Purchase of mortgaged property in court auction, 
whether amounts to receipt of interest on mortgage 
debt—Execution of hand-note by debtor, whether 
amounts to payment of debt—Right to appropriate— 
Assignment of lease-hold to assessee— Payment of 
undisclosed arrears of rent by assessee, whether 
allowable deduction. 


Where an assessee keeps his books on a cash basis 
disclosed to the revenue authorities and the officer 
accepts that basis, itis clear that the calculation 
must be based on actual receipts in the year of 
computation Where, however, the assessee keeps his 
pooks on a hybrid system and it is his practice 
to enter sums a3 he received them in a deposit 
register not mae available to the revenue authori- 
ties, without discriminating between interest and 
capital payments, and thea subsequently to allocate 
and treat as income certain portions of these sums 
which he attributed to interest, the income-tax 
authorities will not ba acting illegally in computing 
the total income of the assessee for a particular year 
as consisting in part of actual receipts in that year 
and in part of sums carried by the assessee to in- 
come account in that yearout cf the receipts of 
previous years which have been held in suspense 
and no part of which has previously been returned 
as income 

In dubio what the assessee himself chooses to treat 
as income may well be taken to be income and to 
arise when he so chooses to treat it. 

A debtor paid Rs 2,78,(00 to the assesses in Fasli 
1332, the year of assessment. The total interest due 
to the assesses on that date amounted to Rs 3,09,281. 
Payments made before this date had not been 
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allocated towards interest or returned to the income: 
tax authorities. The assessee claimed that he waa 
entitled to credit the payment against the princi- 


pal: 

Held, that the Income Tax-Officer was entitled 
in the circumstances to treat this sum of Rs 2,78,000 
as applicable tothe outstanding interest to the 
extent of Rs. 2,71,190, and accordingly. to treat the 
payment to that extent as income of the assessee in 
the year of payment. 

A tiability to pay interest, like a liability to make 
any other payment, may be satisfied by a trans- 
ference of assets other than cash and a receipt 
in kind may be taxable income But for this to be 
so it is essential that what is received in kind should 
be the equivalent of cash or, in other words, should 
be money’s worth. A debtor who gives his credi- 
tor a promissory note for the sum he ,owes can in 
no sense be said to pay his creditor; he merely 
gives him a document or voucher cf debt possessing 
certain legal attributes. 

A debtor owed the assessee Rs 32 lacs principal 
and Rs. 6 lacs odd as interest in respect of an 
unsecured loan. The assessee took over assets 
worth +0 lacs odd and hand notes for 17 lacs odd. 

Held, (i) that the execution of hand-notes for !7 


lacs odd was nota payment and to this extent 
there was no taxable income at all; 
(ii) that having regard to the nature of the 


transaction, the assessee was entitled to say that he 
has accepted the first six items in discharge pro 
tanto of his debtor's capital liability and that the 
capital debt now stands discharged to that extent. 
No part of the sum of Rs. 20,74,973 accordingly 
was received by the assessee as taxable income, 

In a question with the revenue the taxpayer is 
entitled to aj propriate payments as between c pital 


and interest inthe manner least di-advantagecus 
to himself 
Where there is an arrangement affecting the 


whole indebtedness whereby certain assets are 
accepted in part satisfaction and promissory notes 
are taken for the balance, the basis of the pre- 
sumption, pamely, that itis to the creditcr’s ad- 
vantage toattribute payments to interest in the 
first place, leaving the interest-bearing capital out- 
standing, is gone 

A debtor transferred to the assessee a 
colliery as of the value of Rs. 7,37,33) repre- 
senting it to be free from encumbrances. The as- 
sessee subsequently discovered that there were 
arrears of fixed or dead rent due to the superior land- 
lord to the extent of Rs. 67,~72. [he assessee paid this 
sum to the superior landlord and claimed to deduct 
it from his assessment: 

Held, that thesum overpaid by the assessee for 
the colliery could not properly be described as a loss 
sustained by him on income account. It is a sum 
which was payable by him inorder to get posses- 
sion of the colliery, not a sum expended by him in 
the carrying on of the colliery. It is not rent for 
any period of his possession, nor is it an expendi- . 
ture incurred by the assessee for the purpose of 
earning the profits or gains of the colliery business 
and, therefore, it could not be deducted from the 
taxable income 

When amortgagee purchases at court sale the 

roperty which was the subject of his mortgage 
fe in effect receives a transfer of -the property in 


satisfaction pro tanto of the lability of the mort- 
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gagors for principal and interest and to the extent 
the purchase price exceeds the principal sum due 
there is a realisation of interest. COMMISSIONER OF 
Income Tax Broar & ORISSA v. KAMESHWAR SINGH 

P.C. 437 


s.7--Employee's bonus scheme—Bonus shares 
transferred to trustees—Transfer of shares to 
employee on termination of service— Whether ‘pay- 
ments, perquisite or profits’ received by employee. 

Where a company had a bonus scheme for em- 
ployees under which each year à bonus equal to 
that proportion of his salary represented by the 
dividend for the year on the company's shares was 
set aside for every member of the company’s Provi- 
dent Fund and with this bonus shares in the company 
were purchased, which when purchased were 
transferred’ into the joint names of the Company's 
Managing Agents and the employee on whose behalf 
they were purchased, on areference by the Income 
Tax Commissioner : 

Held, the transfer by the trustees of the shares to 
an employee at the termination of his employment 
was nota payment, perquisite or profits thereunder 
received by the employee in addition to his salary 
or wages, which were paid by or on behalf of the 
company within the meaning of s. 7 of the Inccme 
. Tax Act OoMBISSIONER oF Income Tax, BURMA V 
“RANGOON ELEOTRIO TRAMWAY & SUPPLY Co. LTD 

Rang 239 F B. 
——s 9 (1) (4)—Deposit of 'title-deeds with 
creditur—Chargeon property,if created—Transfer 

of Property Act (IV of 1882),s 59. 

Deposit with the creditors of a person of title= 
deeds relating to property for the purpose of borrow- 
ing money for the purchase and extension of property 
does not constitute a charge onthe property within 
the meaning of 8 9 (li, cl (4), Income Tax Act 

A mere deposit of title-deeds outside the towns 
mentioned in s. 59, Transfer of Property Act, will 
not amount to creation of a charge. on the properties 
to which the deeds relate Basant LAL-THAKAT SINGH 
y. COMMISSIONER oF INcomE Tax, U P. All 864 

s.10. See Income Tax Aor, 1922, s 3 446 


~8.28—Mazximum penalty that can be imposed, 
extent of—Inquiry under s. 28—Evidence as to actual 
income, relevancy of. i 
The maximum penalty that can be imposed 
under 8.28 (1), Income Tax Act, is a sum represent- 
ing the difference between the tax on the income 
declared by the assessee and the tax on the income 





ascertained under the Income Tax Act,in respect 
of which the assessment has been made 
In an inquiry under s 8 asto whether penalty 


cught be imposed, evidence adduced by the assessee 
purporting to disclose the real income of the assessee 
is relevant and admissible, notfor the purpose of 
varying or affecting the assessment made for the 
purpose of imposing the tax under the Act, but in 
order to show either that no penalty ought to be 
imposed, or that the amount of the penalty ought to 
be less than the maximum prescribed under s. z8, 
and the Income Tax Officer will not be justifiedia 
refusing to admit such evidence. CoMMISSIONER or 
Income Tax, Burma v. OHETTYAR Concern, Mavsin 
Rang 758 F.B. 





questions of law, propriety of. 
The practice of stating questions of law in an abstract 
form divorced from the facts of the particular case 


Git. AL INDER. 


s 66 (2)- Reference—Statement of abstract - 


e 
gle 
Income Tax Act—1922-—conceld. 


deprecated, RAGHUNANDAN PRASAD V. COMMISSIONER OF 

Income Tax, BIHAR & ORISSA P C.446 

——— 5 66 \5)—Reference--High Court framing 
points to be decided, propriety of. 

The duty of the High Court under s. 66 (5) is to 
“ decide the questions of law raised” by the case 
referred to them by the Commissioner and itis for 
the Commissioner to state formally the questions 
which arise. The practice of the High Court itself 
formulating questions to be decided deprecated. 
COMMISSIONER oF Income Tax BIHAR & ORISSA vV. 
KAMESHWAR SINGH P. ©, 437 


Indian Securities Act (X of 1920), 5. 18, effect of. 

Section ls of the Indian Securities Act (X of 
1920), does not give the plaintiff more time than he 
would otherwise have under the Limitation Act. 
That section says no more than that- when the 
Government has madea payment due upon a se- 
curity it shall be discharged from all liability in 
respect of the security after the lapse of six 
years from the dateon which the payment was 


due. SECRETARY OF STATE FOR [DNIA IN COUNOIL v. 
KUNKI KRISHNA VARMA VALIA RAJA Mad. 286 
Inheritance, See HINDU Law 70 


Insolvency —Endorsee for collection—Whether a 
creditor within the meaning of Cochin Insoivency 
Regulation (VII of 1098, M. #.j—Lecree as endorsee 
— Effect of. 

An endorsee for collection is not a creditor within 
the meaning of the Cochin Insolvency Regulation 
and he is, therefore, not competent to prove in insol- 
vency. Suchan endorsee's position is not in any way 
improved by the circumstance that he has also ob- 
tained a decree as endorsee, all that is dnvolved in 
obtaining such a decree being only that the form of 
the debt undergoes a change. SUBBAYYAN v. NARAYANA 
SARMA A Cochin 802 

Foreign adjudication orders, effect of — 

Attachment of debtor's properties in British India, 

before foreign adjudication order—Attaching credi- 

tor's right to proceed with execution—Secunderabad 

Court, whether foreign court—Attachment, whether 

creates lien. 

The British Cantonment in Secunderabad still 
remains part of Hyderabad State and the property 
of the Nizam and the administration of justice ac- 
cording to British enactments by the District Court 
established there doesnot render the orders of that 
court anything but the orders of a foreign court in 
relation tothe Courts of British India 

An adjudication order by a foreign court will not 


be allowed to interfere with any process at thein- 
stance of a creditor already pending, even though 
such process is incomplete, ;rovided that at that 


date he bankrupt’s freedom of 
affected by the process that he could not have 
assigned the subject-matter of the process to the 
Receiver Therefore, where a creditor has attached 
the debtor's properties, a foreign adjudication order 
passed at a subsequent date cannot prejudice the 
attaching creditor's rights 

The analogy of a British Indian adjudication 
order is notapplicableto a foreign adjudication 
order, for a British Indian order operates vi statuti 
but the foreign adjudication order does not operate 
in British India vt statuti, but only under the rule 
of private international law. 

It is settled that no adjudication order is recognis- 
ed as having the effect of vesting in the Receivey 


disposal was so 


, e 
zlvi 
Insolvency—concld. 


any immovables in another country, ANANTAPADMANA- 
BHASWAMI © OFFICIAL RECEIVER OF SECUNDERABAD 
‘ P. C. 552 


Insurance (Flre)—Renewal—Acceptance of renewal 

‘premium after destruction of premises—Effect— 
` Liability of company—Nature of renewal. 

An insurance company, by accepting the renewal 
of a policy of fire insurance out of time does not 
take the risk of an accident having happened in 
the meantime unknown to itself 
. The policy of fire insurance provided that if the 
premises insured were destroyed or damaged by 
fire at any time between November 3, 1927, and 
November 3, 1928, “or during -any subsequent 
period for which the insured shall pay to the 
company, and thecompany shall accept the sum 
required for the renewal of this policy `“, the com- 
pany will make good the loss or damage. On 
November 1f, 1928, the insured senta cheque in 
payment of the renewal premium and the amount 
was accepted bythe company on November 26, 
Meanwhile on November 20, the properties were 
destroyed by fire When the company came to 
know thatthe properties had been destroyed on the 
20th they repudiated their liability In a suit on 
the policy : 

Held, that the company when they accepted the 
premium on the 26th could not be held to have 
undertaken to insure a building which wasnot in 
existence on that date and the plaintiff was not,. 
therefore, entitled tc recover on the policy 

“Held, further that the fact that the company had 
accepted premium ‘for the period between the 3rd 
and the 26th did not make any difference as the 
properties had been destroyed before the date of 
acceptance of the premium, 

“Tt is not usual when stipulating for fire insurance 
to stipulate with reference to the 
to be guarded against is arisk in the future.” 
Ram SINGH v, Century Insurance Uo I Tp. 

Cal 505 


Interpretation of Statutes. 


See O1vIL PROGEDURB Oone, 1908, O.1I,r 2 370 
See CRIMINAL PROCEDURE CODE, 1898, s. 215 891 
See U. P. Distrior BOARDS Act, 1922, s. 35 403 


Intention of Legislature. 

: Per Remfry, J.—In construing a Code the court 
should not interpret its provisions as resulting in 
yepugnaocy unless compelled to do so by the in- 
tractability of the language used The language 
must be strained as far as possible before it is to be 
assumed that the Legislature in one section has enacted 
arule which cannot be reconciled with the provisions 
of another section for that cannot have been intended. 
When the language used cannot be given its ordinary 
meaning without leading to a result which there is 
no reason to suppose was intended, if that language 
is unhappy and is capable of more than one inter- 
pretation, the court should adopt the interpretation 
which appears to be inconformity with the intentions 
of the Legislature as that appears from the Code read 
as a whole, and while straining the language to avoid 
one absurdity or repugnancy should as far as possible 
abstain from attributing to the Legislature an inten- 
tion toenact other absurdities, repugnancies or even 








anomalies. GIRIBALA Dasi v MADER Gazı Cal. 891 
Marginal Notes. h 
. Where the termsofa section of a Statute are 


apbiguous or obgcure, reference to the marginal notes 


INDIAN Gasik: 


past The risk - 
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is permissible. GANPATRAO DEVAJI V EMFEROR 
Nay. 277 
Preamble—Headings of chapters 
The preamble of a Statute has been said to be 
a good means of finding out its meaning, and, as 
it were, a key to the understanding of it: and, as 
it usually states, or professes to state, .the general 
object and intention of the Legislature in passing 
the enactment, it may legitimately be consulted to 
solve any ambiguity, or to fixthe meaning of words 
which may have more than one, or to keep the 
effect of the Act within its real scope, whenever the 
enacting part isin any of these respects open to 
doubt. But the ıreamble cannot either restrict 
or extend the enacting part, when the language and 
the object and scope of the Act are not open to 
doubt. f 
Oourts are entitled to look atthe heading in order 


to confine the generality of the language used in 
the body ofthe Order. OFFIOIAL ASSIGNEE oF BOMBAY 
v. CHIMNIRAM MOTILAL Bom. 370 





Proceedings in Council —-Special remedies. 

Where the statute which creates the right also 
prescribes a particular remedy for the infringement 
of that right, that remedy, and that remedy alone, 
can be pursued by the person conplaining of the 
infringement of the right for the redress of the 
alleged wrong doneto him. 

In construing an Act it is not proper to refer to 
the proceedings of the Legislative Council or the 
opinions expressed by its members Jorr Prasap v 
AMBA PRASAD All, 493 

— Statutes taking away jurisdiction of 
ordinary courts—Strict construction. 

Whether or not that be the intention of the Legis- 
lature, statutes and provisions which take away 
the jurisdiction of the ordinary courts must be con- 
strued strictly. DIGAMBER SINGH V LENGRA MANJHI 

Pat. 673 (b) 
Validity of sentences passed under temporary 

Statutes ` | 

It is a recognised rule of construction which 
applies with equal force to Statutes that had heen 
expressly repealed and to temporary Statutes the 
terms of which hadexpired that transactions that 
have been completed, rights that have been acqnir- 
ed and penalties that have been incurred while a 
Statute is in force, are not, (in the absence of an 
express provision tothe contrary), affected by the 
mere fact of the Statute having ceased to bein 
force. JOGENDRA OHANDRA Roy v SUPERINTENDENT oF 
THE Dum Dum ‘SpeoraL JAIL Cal. 204 
Jurisdiction. See Orvıu ProcepurE Oops, 1908, 

Sou, 11, para. 20 195 b) 
————Judgment of court having jurisdiction— 

Whether can bea nullity Question of jurisdiction 


not raised in trial—Effect—Question of juris- 
diction, if can be raised collaterally. 
Acvurt, which is empowered by law to try a 


suit, has power to 
ly; the validity of a decree does 


try it either rightly or wrong- 
not depend on 


whether it embodies acorrect decision. A judge 
ment of a court having jurisdiction over the 
subject-matter and the parties of the suit 


erroneous, cannot be a mere nullity and 
be collaterally cha'lenged 

~. If the question of jurisdiction is to be decided 
by the court itself with reference to the exist- 
ence or otherwise ofa particular factin bar of 
the trial, there isno want of inherent jurisdige: 


however 
cannot 
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tion, andthe judgment pronounced may be er- 
roneous but not void and cannot be collaterally 
impeached. The question of jurisdiction in such 
a case is, like other questions of fact or law 
to be decided by the court itself which otherwise 
has jurisdiction to try the suit. Ordinarily if a 
party does not raise the question of jurisdiction 
during the trial, he should not be allowed to do 
so after the proceedings were carried to com- 
pletion provided the question of jurisdiction depencs 
upon the decision of some fact or poiut of law, 

The question of jurisdiction cannot be ra'sed col- 
laterally, except where there is a total lack of 
jurisdiction in the court which passed the decree 
Girwar Narayan Manton v. KAMLA Prasad Pat, 113 
Jurisdiction of Magistrate. 

The jurisdiction of a Magistrate arises from the 
fact that he has received certain information and 
that he is satisfied as to the truth of that information. 
The jurisdiction of the Magistrate does not depend 
on how he proceeds. Kapoor CHAND v. SURAJ PRASAD 


537 

Jurisdiction of Revenue Court 
See AGRA TENANOY ACT, 1926, 8, 12! 851 (a) 
“See PUNJAB Tewanoy Act, 1887,8 77 (d) 857 (a) 
Jurisdiction of Small Cause Court See 


PROVINOIAL SMALL Cause Courts Act, 1587, Sou. 11, 
_ ArT 28 613 (a) 


Jury trial—Charge for several offences of fabrication 
— Direction that if one offence is proved accused 
-may be found guilty—Omission to draw attention 
of Jury to offences separately - Misdirection— 

alidity of conviction 

The accused were charged of making false entries 
in diaries under five different dates as well-as 

‘making an alteration in the post-mortem report. 
This charge involved at least six different offences 
and the falsity of each entry and the intention with 
which each was made required to be separately 
ascertained and established in each case to the 
satisfaction of the Jury. The distinct offences 
were separately charged in the information 
sufficiently to comply with s. 233 of the Oriminal 

Procedure Code. The presiding Judge, however, 

directed the Jury that ifany oneitem were estab- 

lished against the accused they could give 

a general verdict of guilty on the charge of fabri- 

cating evidence The various considerations affect- 

ing the separate offences were not brought to the 
notice of the Jury; 

Held, that there was a misdirection and the 
conviction should be setaside Dwarxa NATH VARMA 
V., JIMPEROR P.C 335 
Lahore High Court Circular Letter No. 2167-G 

‘dated 2nd April 1924. See ( RIMINAL PROCEDURE 

Cons, 1898, 8, 526 696 ia) 
Lahore High Court Rules and Circulars, Chap. 

XXIV-A, para 5 See Oriminat PROOEDURE CODE, 

1898, 8. 509 577 


Land Acquisition Act (I of 1894), ss. 23, 31— 

Inam land—Mode of valuation—Effect of 

‘inalienability—Section 81(8', scope of—lnam grant 

»—Grantee, status of. 

‘In determining compensation payable for inam 
land acquired under the Land Acquisition Act tie 
element of non-transferability of the land cannot be 
taken into consideration After the declaration under 
B. 6, Land Acquisition Act, inam land stands on 
tlie same footing as any freehold land. 
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The fact that the land was service inam cannot be 
ignored merely because no action was taken under 
s 31 (3) of the Land Acquisition Act. Section 31 
does not exclude the - operation of s. 23 of the J] and 
Acquisition Act: on the other hand it pre-supposes 
the determination of the pecuniary value of the 
right or interest in the land held by the claimant in 
accordance with the direction contained in s. 23. 
SYED SHAFKAT HUSSAIN v. COLLECTOR OF AMRAOTI 

Nag 364 
Landlord and tenant—Account of rent not kept in 
separate book—Account, if mutual open and current 

— Limitation Act (IX of 1908), Sch I, Art. 85. 

Jn a suit for rent by the lessor against the 
lessee, the mere fact that the items of rent are not 
entered ina separate account book cannot be held 
sufficient to show that there was a ‘mutual, open and 
current, account’ between the parties. 

The plea that aa account is mutual, open and 
current being one of fact, cannot be raised at the 
stage of arguments if not raised earlier or put in 
issue. SUNDAR SINGH v. Ram Saran Das Lah. 754 
Lease—Agricultural Land. See Transrer or Pro- 

PERTY AOT, 1882, s. 117 81 
Legal Practitioner—Fees—A pplication for leave to 

appeal to Privy Council—Whether Counsel can claim 

lien for outstanding fees on amount deposited as 
security. 

A Counsel who files an application for leave to 
appeal to the Privy Council in a certain case, is not 
entitled to claim a lien for the outstanding fees on the 
amount which the appellant had deposited is security, 
this amount not having been the subject-matter of 
the appeal nor the fruit of the action 

Quære.—Whether since the passing, of the Bar 
Councils Act the status of a Barrister of England is 
identical with thatof an ordinary Advocate of India. 
RASHID AHMAD vy ANIS Fatima All. 241 

Misconduct—Allowing clerk to enter into 
contracts for sharing in proceeds of litigation— 

Punishment. 

Where an Advocate allowed his clerk to enter 
into agreements with his clientsto finance the iti- 
gation about property which they launched against 
others, the clerk was to be compensated for his 
labour and expenses by being given a sharein the 
property in dispute if the cases be ultimately de- 
cided infavour of his clients, and in pursuance of 
this the Advocate appeared for those clients without 
receiving any feesin advance: 

Held, that his conduct in allowing his clerk to 
enter into sucha transaction called for severe cen- 
sure, but his conduct in advising him in the matter 
and then appearing for the litigants without receiv- 
ing the usual fees in advance amounted 
to professional misconduct and such conduct 
constituted a reasonable cause for the suspension of 
his license to practise as an Advocate. 

Counsel is expected to be free from any personal, 
as distinguished from professional, interest in litiga- 
tion. In the matter of ALIM-UD-DIN "Lah 689 
Unauthorised retention of clients money— 

Payment on pressure by cheque— Cheque dishonoured 

—Previous instance of malversation of clients’ money 

—Concellation of license to practise—Sind Courts 

Act (XII of 1866), s 16. 

Where a legal practitioner retained a considerable 
sum of his clients’ money which when demanded by 
the client he gave out that he would pay after 
obtaining court's sanction, but in fact it was noh ` 
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necessary to obtain sanction, and when further pressed 
he paid part of it and gave a cheque for the balance 
ona bank and the cheque was dishonoured: 

Held, that the legal practitioner dishonestly retained 
in his possession the moneys of hisclient: 

Held, also that, the fact, thatthe legal practitioner 
had previously been guilty of malversation of 
client's money, aggravated the circumstances of the 
case and it was proper that his license to practise 
should be cancelled. Inre B,a BARRISTER 

Sind 593 
Letters Patent (All), cl. 10—Sudgment’, meaning 
of—Order of remand by Single Judge— Letters 

Patent appeal, whether lies. 

An appeal lies under cl 10 of the Letters Patent 
of the Allahabad High Oourt against an order of 
remand passed bya Single Judge of the High Court 
under O XLI,r. 23, Oivil Procedure Code. 

The word “ judgment ” incl. 10 of the Allahabad 
Letters Patent or cl 15 of the Letters Patent of the 
Bombay, Madras and Calcutta High Courts, should 
not be read, as meaning only a “ decree" and not 
also a final “order”. Siran Din v. ANNANT Ram 

All. 331 F. B. 
Legal Practitioners Act (XVIII of 1879), s. 13 

(b)—Pleader defending accused in whose case 

Pleader is interested—Obstruction of the course of 

justice—Covert attacks on Magistrate for unfairness 

and partiality—Conduct of Pleader ‘unseemly, 
contumacious and impertinent — Punishment. 

U, a Pleader who had been granted a timber 
license in respect of a certain area, had employed 
anotheo person as his agent for carrying on work 
under tne license. The latter was charged with 
offence in connection with the selling of timber in 
areas and in #manner not permitted by the license. 
U appeared for the defence in the case and it 
appeared from the records that he allowed himself 
tobe “swayed too much by his owa feelings” in 
thecourt of the trial, and conducted the case for 
the defence in a manner that made manifest his 
intention improperly to obstruct the course of jus- 
tice. The record was replete with frivolous objec- 
tions and open and covert attacks upon the presiding 
Magistrate for alleged unfairness and partiality. 
When called upon to answer the charge of improper 
conduct, the Pleader urged that he was provoked 
to commit the improprieties of which he was guilty 
by the trying Magistrate who was prejudiced against 
him from the outest because he had consented to 
appear forthe accused in acase in which he was 
himself “deeply involved”: 

Held, that the defence was unsustainable and 
that the Pleader was guilty of grossly improper 
conduct in the discharge of bis professional duties. 

Held, also that the conduct of the Pleador was 
‘unseemly, contumacious and impertinent’ and hav- 
ing regard to his grossly improper conduct he should 
be suspended from practice for two years. 

For the due administration of justice itis essential 
that order and decorum in the .conduct of judicial 

roceedings should be maintained. In the matter of 
U, a HIGHER GRADE PLEADER oF TouNaoo 

Rang 828 

Letters Patent (Bombay, cl. 12- -Equilable 

mortgage in Bombay by persons in Bombay of 

property in Baroda—Bombay High Court's juris- 
diction to entertain suit—Sale, if can be ordered. 

The Bombay High Court can enforce an 
equitable mortgage of property situate in a Native 
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State (Baroda State) effected in ‘Bombay by persons 
residing in Bombay, although the laws of the Native 
State may not recognise the mortgage. The High 
Court can also pass an order for the saleof the 
property onthe mortgagor's failure to pay the 
mortgage amount within the time provided in the 
decree. í ENTRAL BANK oF INDIA LTD. v NUSSERWANJI 
H BHARUOHA Bom. 130 


Letters Patent Lahore, cl 26 -Civil Procedure 
Code(Act V of 1908), s. 98—Division Bench of 
High Court—Difference of opinion—Cl. 26, appli- 
cability of. ' 
When the Judges ofa Division: Pench of the 

High Court differ, even in the case of appeals from 

the mofussil the case is governed by cl 26 of the 

letters Patent and not bys 98, Civil Procedure Code. 

M. D Purr & Sons v. | yoxg Cinema I tp. Lah. 427 

Letters Patent (Madras), cl 15—Order to bring 
person on record as legal representative, whether 
appealable 
An order directing. the respondent in an apyeal to 

be brought on the record as the legal representative 

of the deceased original appellant is nota judgn ent 
within the meaning of cl. 15 of the Letters Patent 

(Madras) and is not appealable under the Letters 

Patent, for it is nota judgment which finally settles 

the rights of parties but has the effect of allowing 

litigation which is proceediug to further proceed to 

a final adjudication 
Such an order stands on a different footing from an 

order setting aside an abatement. APPAJI hEDDIAR 


v THAILAMMAL Mad. 679 
Letters Patent (Patna’, cl 10. See CivIL I'Ro- 
CEDURE C'opg, 19° &, s lol 455 


Letters Patent (Rang.', cl 13—Suit on morigage 
— Property outside jurisdiction—Court's order 
regarding jurisdiction— Whether ‘judgment'—A ppeal 
—Testsas to whether an order is a ‘judgment 
—K ffect of order as made. : 
Where in a mortgage suit filed in the High Cuurt 

with regard tv immovable property situated cut- 
side the jurisdiction of the court, on a preliminary 
objec ion as to absence of jurisdiction to try the 
suit, the court held that it had and decided the 
suit on merits, and an appeal was preferred only 
against the prelimin.ry order on the point of juris- 
diction: 

Held, thatthe order of the court on the point of 
jurisdiction was not a judgment within the mean- 
ing of cl 13, Letters Patent (Rangoon), as the 
order neither finally determined nor purported to 
determine the rights of the parties nor put an 


end to the suit, but merely determined that the 
court had jurisdiction to try the suit 
Whether any particular order is a ‘judgment’ 


within the meaning of cl. 13, Letters Patent, or 
not depends upon the effect of the order as 
made. RAMAN CHETTIAR v. BLNK or CHETTINAD, Lp. 


Rang. 58 

Limitation 
See CIvIL ProCEDURE Cows, 1908, O. VI, R.17 903 
See PRINCIPAL AND AGENT 428 
Limitation Act, (IK of 1908, s. 2 (9), Sch. l}, 
Art. 80. See NEGOTIABLE INSTRUMENTS ACT, 1881, 
E4 286 


—— ss. 3, 5, 29—Time for appeal fiacd by 
Ordinance—If can be extended. 
In view of the terms of s 29, Limitation Act, a 5 
thereof cannot be applied to extend the time foġ- 
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filing an appeal prescribea by the Bengal Emer- 
gency Powers Ordinance, and the High Court is 
prohibited by s. 3, Limitation act, from entertain- 
ing an appeal filed after that period. HANMANTHA 
Nata Biswas v EMPEROR Cal 280 


~S. 4—Presiding officer on leave—Court, 
whether ‘closed’. 
The mere absence of 





the presiding officer on 
leave is not tantamount tothe court being closed 
within the meaning of 8. 4, Limitation Act, if the 
office of the court was open and documents could 
have been presented during the period. 

‘fhe question whether the court was closed owing 
to the absence of the presiding officer on leave is 
purely a question of fact. Hira LAL v. BOJAN CHAND 

Lah. 307 

Fres AoT, 1¢70,Sca. J, 
829 (a) 

s. 5— Appellant prosecuting case in good faith 

and with due diligence—LDelay in filing appeal, if 

can be condoned--Provincial Insolvency Act (V 

of 1920), ss 4, 68—Dismissal of objections without 

notice to objectur—Legality of. 

Where the appellant has been prosecuting his 
case in good faith and with due diligence, but the 
case has not been tried un merits and the appellant 
has been sent from cuurt to court without the matter 
in controversy being decided the delay in filing 
appeal could be condoned under s8. 4, Limitation Act. 

An order by the snesolveacy Judge dismissing 
an objection pstitiun in the ovjector's absence and 
withuut giving him any notice of the hearing, is 
irregular and illegaland must be set aside ABID ALI 
Kuan v. KIDAR NATH Oudh 826 


——s. 5, Sch. |, Art 168—Application for 
restoration of appeal dismissed for want of pru- 
secution—Articie applicable—Condonation of delay 
—Principles—Inherent powers, limits of —Advocate’s 
mistake, when sufficient excuse Reasonable care, 
necessity of—Civil Procedure Code (Act V of 1908), 
s. 10 1. 

An application for restoration of an appeal which 
has been dismissed for want of prosecution is gov- 
erned by Art. 1i8 of the Limitation Act ands. 5 of 
the Limitation Actis not applicable to such an ap- 
plication. 

section 151 of the Code of Civil Procedure is 
very wide in its terms and may be used in suitable 
circumstances for the prevention of clear cases of 
miscarriage ofjustice But great care should be 
exercised before the provisions of this section are 
utilised and the səctiou should never be utilis- 
ed sv as in elect to nullify any general principles 
applicable tothe lawof lixitation Delay inthe 
case of such an application should not be excused 
unless the case issuch that where the provisions of 

s. 5 of the Limitation Act, are applicable, sufficient 

cause would have been shown for the delay. 

Where an Advocate on proceeding to England 
left the matter of an appeal entirely tohis clerk 
and his clerk misappropriated the copying charges 
sent by the client during his absence and absconded 
and the Advocate did not look into the mattereven 
for three months after his return : 

Held, that as reasonably due care had not been exer- 
cised by the Advocate the delay could not be excused, 

In the case of a mistake ofan Advocate in order 
that the provisions of s. 5 of the Limitation Act may 
be invoked in favour of anappellant, it must be 
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s.°5. See Court 
Art. 1 
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fcund that the error which caused the delay was 
one that might easily have occurred even if reason- 


ably duecare and attention had been exercised by 
the Advocate. Ma Sern v S T. R.M Firm 
- Rang.185 
—3 6 See FINDU Law 295 
———ss 6, 9,19—Mortgage—Suit by mortgagee's 
son within three years of becoming major—Morigage 
becoming time-barred—Acknowledgment in another 
mortgage during plaintiff's minority —Plaintiff, if 

entitled to benefit of s 6 

‘i he plaintiff, within three years of his becoming a 
major, instituted in 1928 a suit on a mortgage execut- 
ed in favour of his deceased father in 1910 He 
relied on an acknowledgment by the mortgagor in 
a second mortgage executed in 1413 at a time when 
the plaintiff's father was dead and he was a minor, 
and claimed the benefit of s.6, Limitation Act: 

Held, that the mortgage of 1913 wasa clear ac- 
knowledgment of liability and when this was made 
the plaintiff s father was dead and he himself being 
a minor was under a disability within s. 6, Limitation 
Act, and the plaintiff was therefore a minor “at the 
time from which the period of limitation is to be 
reckoned > and he might therefore institutethe suit 
within the period of three years after his disability 
ceased CHANDRABHAN V. RAJKUMAR All. 794 

s 7— Failure of Hindu manager to sue— 

Whether affects minor members—S.7, whether covers 

rignts to immovables. 

Where in a suit for recovery of possession of 
property which the _plaintifis alleged had been 
given in trust tothe defendants. during the plaint- 
ifs’ minority the defendants contended that, as: 
the manager of the family, one of the pMintiffs, had 
failed to sue within three years after attaining 
majority, the whole suit was barred under 8. 7, 
Limitation Act, but this contention was rejected 
on the ground that the manager of the family was 
not competent to give a valid discharge in the cir- 
cumstances of this case as there was obviously no 
benefit to the family in not instituting a suit for 
the property in dispute and allowing it to remain 
in the possession of the defendants: 

Held, that 8 7 could not be held to be inapplica~ 
ble on the ground alleged by the lower Court. 
The factthat the actof manager was not for the 
benefit of the family was immaterial for the purposes 
ofs 7. 

Section 7 is not confined in its operation to dis- 
charge of debts but is wide enough to cover rights 
to immovable property. LAL Cuanpv Gian CHAND 

Lah. 295 
——— s. 12—Period between date of application 
and date of despatch—Ixclusion of, from limitation, 

The time which may be legitimately excluded 
from limitation under s. 12, Limitation Act, is that 
between the date of the application for the copy of 
judgment and decree and the dateon which it is 
despatched, whether by ordinary post or V.P.P., 
from the copying department. No further extensicn 
of time is allowable under the discretionary powers 
vested inthe court bys. 5, Limitation Act. SULTAN 
Din v. PARTAB SINGH Pesh. 230° 
s. 12 (2), Sch l, Art 158 See Civin Pro- 
CEDURE Cope, 1908, s 35 835 

S. 19—Mortgage— Suit for redemption after 
sixty years—Entry in dakhalnama filed in execution 
proceeding against  mortgagors—Validity of 
acknowledgment. 
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A suit for redemption of a mortgage was instituted 
more than sixty years after the date of the mortgage. 
The plaintiff relied on an acknowledgment contained 
in a dakhalnama filed in court in an execution pro- 
ceeding against the mortgagors where after describ- 
ing what -property the auction-purchasers had pur- 
chased,they expressly stated that that property did 
not include an 8 bighas and odd area which wasin 
their possession as mortgagees and which belonged 
to the mort gagors' representatives: 

Held, that thereby the mortgagees clearly admitted 
that they were in possession of the area belonging to 
specific persons as mortgagees,and there was, therefore, 
the necessary implication that the mortgage was 
subsisting and they were in possession as mortgagees, 
and that it wasa valid acknowledgment within the 
meaning of s. 19, Limitation Act. Musamman RAFI v. 
KIRPA RAMJI All 784 

Sch. |, Arts. 62, 96—Goods sold to one 

person entered by mistake in another's name— 

` Refusal to pay— Presentation of demand to the other 

eee for recovery of amount— Art 52, applicability 
of, 

Where a person, who was dealing in business with 
two brothers doing business independently, sold and 
despatched to one of them certain goods at his 
request, but entered the debit by mistake in the 
name of the other, and on refusal by the latter to 
pay, ibe mistake was discovered and the dealer 
presented a demand to the former and filed a suit 
for recovery of the price of the goods: 

Held, that the suit was really one for price of 
gocds sold and delivered and hence was governed 
by Art. 52e and not by Art. 96, Limitation Act. 
NARUMALU NANUMAL Sind 470 
——— Arts. 74, 75, 80—Instalment bond 

— Failure to pay interest— Whole amount becoming 

due—Suit on bond—Limitation—Applicability of 

Arts. 74,75, 80—Option .o sue, effect of. i 

A bond was executed on the lst December, 1925. 
According to the terms of the bond interest was to 
be paid monthly and principal am-unt was to be 
paid in certain instalments after the lapse of the 
first three years. Tbe suit was instituted on the 
22nd November, 1930. It was found that the defend- 
ant had paid interest only for six months: ` 

Held, that the bond could not be said to fall strictly 
within the purview of Art 74 or Art. 75 of the 
Limitation Actand the proper article applicable was 
Art. 80 and since the whole amount fell due on the 
lst June, 1926, the suit was barred under that 
Article. 

Even in cases where the creditor is given the 
option toclaim the whole amount in the event of a 
default, limitation begins to run as soon as the first 
default occurs and mere forbearance to sue does 
not amount to waiverof such default. 

Articles 74 and 75, Limitation Act, deal with cases 
in which the suitis based on a default in payment 
of the instalments as regards the principal 
amount of the bond and not to cases where the claim 
is based on a default in payment of interest SHAM 





Sunpar Lau v. BABU LAL Lah 851 (b) 
——Art 85. See LANDLORD AND TENANT 
754 


maan Art. 85—Mutual, open and current 
account—Tests—Shifting balance, whether conclusive, 
Where the plaintiffs held a mortgage from the 
defendantand the defendant sent tea to the plaintiffs 
tobesoldonthe understanding that the amount 


Limitation Act—contd. 5 
realized through the plaintiffs’ agency were to be 
utilized in paying off tbe plaintiffs’ mortgage : 

Held, that the account was nota mutual open and 
current account within the meaning of Art. 85 of the 
Limitation Act. 

Held, further, that a shifting balance is not necessari- 
lya conclusive test of mutual dealings between the 
parties lt is necessary to show that the dealings 
were of such a nature thatthey might lead to such a 
shifting balance SETH GoxuLpas v RADHAKISAN J.4D 

Nag 123 

——— Sch. | Arts. 91,144—Sale of self-acquired 

property—Suit for possession by reversioner against 

vendee— Limitation — Article applicable—Necessity 
for setting aside sale 

Where the plaintiff sued for possession of prop- 
erty impeaching a sale and the property was found 
to be the self-acquired property of the vendor. 

Held, that it was necessary for the plaintiff to obtain 
a cancellation of the sale-deed before he could claim 
possession of the land and, therefore, Art ¥Ylof the 
Limitation Act would apply to such a suit though 
the main prayer in the suit was a decree for pos- 
session of the land Hassu v BAZIDA Lah. 586 


—-— Art. 96. See LIMITATION Act, 1908, 
` Scu I, ART. 62 470 
Art. 103. 


A suit for dower is governed by Art 103, I imita- 
tion Act and the period of limitation is three years 
from the date when dower becomes payable. AMTUL 
RasuL v Karim BAKHSH Pesh 833 
Art 106, effect of. See OONTRACT a 

5 


Art.116. See Contracr 788 
Art. 120. See TRANSFER OF PROPERTY 
Act, 1882, 8. 55 (5) 83 
—_—__—_—_—-Art. 120—Suit for partition of estate 
- of deceased Muhammadan—Demand for accounts of 

income from manager for more than six years— 

Maintainability. 

Where ina suit for partition of the estate of a 
deceased Muhammadan, his widow asked for accounte 
and profits of her share from the brother's son of 
the deceased who was managing the estate for a 
period of ten years: 

Ileld, that the right to sue for partition, being a 
continuing one, arose when there was a demand and 
a refusal for accounts and profits, and that the 
plaintiff's right to demand an account of the income 
could not beheld to be barred under Art. 120, Limi- 
tation Act though the period for which it was 
demanded was mere than six years Lrvvar ROWTHER 
v SYED AMMAL Mad 708 


Art. 132 — Mortgage — Mortgagee 
entitled to sue on default of payment of interest--: 
Mortgagee also given option not to sue—Cause of 
action, when accrues— Mortgage money, when ‘becomes 
due’ f 
Where under the terms of a mortgage deed for a 

specified term it was provided that if interest for any 

year were not paid, the mortgagee had power 

to start foreclosure proceedings and enter into pos- 

session of the property irrespective of the term : 
Heli, that the money under the mortgage did not 

‘become due’ under Art. 132 Limitation Act, until 

both the mortgagors’ right to redeem and the mort- 

gagee's right to enforce the security had accrued and 

a suit for foreclosure filed within twelve years of 

expiry of the term ofthe mortgage, was not barred 











“1872, 6.2 
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under Art. 132, Limitation Act even though default 
had been made in the payment of interest during 
the term. PARBATI v, MOHAMMAD ABRAHIM 
Oudh 64 F. B. 
Sch |, Art. 1832—Mortgagor allowed to 
redeem within three years—Whether gives right of 
foreclosure to mortgagee—Limitation. 

A provision in a mortgage deed allowing the mort- 
gagor the right to redeem earlier than the stipulated 

eriod is one in favourof the mortgagor and for his 
Benefit and does not give to the mortgagee any right 
of foreclosure before the expiry of tha stipulated 
period. GANGA PRASAD v. BISHUNATA SINGH 

Oudh 821 

Arts 132, 148—Mortgage—Second 

mortgagee authorised to redeem prior mortgage—Suit 
for redemption Limitation. 

Article 14%, Limitation Act, isnot limited tn suits 
by the mortgagor but governs all suits for redemp- 
tion by parties entitled to redeem the mortgage. 

K mortgaged a property to the ancestors of defend- 
ants Nos ito 3in 1-90 In 1893, K created a 
second mortgage onthe same property in favour of 
H authorising him to redeem the prior mortgage of 
1891, The successors-in-interestof H instituted a 
suit in 1930, against defendants Nos.1to 3 forre- 
demption of the mortgage which K had created in 
their ancestor's favour in !491: 

Held, that Art 14+ and not Art. 13? wasthe ap- 
propriate article governing the case and that the suit 
was within time SUNDAR Das v. BELI Raw - 

Lah 805 

Arts 138, 144--Suit by auction- 
purchaser of mortgage decree against auction- 
purchaser of money decree—Money decree after 
mortgage suit and decree—Adverse possession—W hen 
commences— Applicability of Art. 144—Onus of proof 

under Art 144 

In pursuance of a mortgage decree passed in 1888 
and affirmed in appeal in 1903, the mortgage property 
was purchased by B in 1918. The sale was confirmed 
in 1912 and B obtained writ of delivery of possession 
in 1915. But in attempting to take possession, he 
was resisted by R who had purchased the same pro- 
perty in 1890 in execution ofa money decree after the 
suit on the mortgage and the decree thereon. In 
1927, within twelve years of his obtaining the writ of 
delivery of possession B instituted a suit for declara- 
tion of title and recovery of possession against R: 

Held, thatthe plaintif being the purchaser in exe- 
cution of the mortgage-decree had a superior 
title. 

Held, also, that Art. 138, Limitation Act, did not 
apply, the plaintiff having obtained a writ of delivery 
of possession from the executing Court, but 
Art. 144 governed the case, and the defendant's 
possession became adverse from thedate of delivery 
of possession and not from the dateofsaleor date 
of confirmation of the sale 

Per Wort, J —!n a case under Art, 144, the onus is 
upon the defendants to show that they had got a 
titleat the time of the action by adverse possession. 
Ram PRASAD v. BAKSHI BINDESHWARI PRASAD 


Pat. 246 
Art 144. 


See LIMITATION Act, !903, Sou. I, Arr. 91 586 
See LIMITATION Act, 1908, Soa I, Arr 138 246 

———_—— Art. 144~—Adverse _ possession— 
Essentials — Permissive possession, when becomes 
adverse—Transfer of Property Act (IV of 1882), 
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s. 54-—Sale for less than Rs. 100—Property in 
vendee's possession—Registered deed, whether neces- 
sary. 

Where delivery of possession is not possible a 
sale-deed to be valid must be registered even if the 
consideration be less than Rs. 100. 

Mere delivery of title deed is not enough to con- 
stitute delivery of possession. 

Where a daughter executed an invalid sale-deed 
in favour ofher mother of property which was in 
the latter's possession and on her death, the mother 
succeeded her as heir : h 

Held, in a suit by the daughter's husband that 
the possession of the moth: r was not adverse to him 
that possession in order to be adverse must be by 
a person claiming as of right as against the true: 
owner; it must be continuous for the statutory 
period and open and notorious; it would not doif 
the possession is merely permissive nor will it do 
if the person against whom adverse possession is 
sought is not entitled to immediate possession, nor 
will it do if the circumstances show that person 
had no knowledge of the hostile claim. KALIRAM v. 
Durar RAM Cal. 582 


—— Sch. |, Art. 144— Limitation — Article 
applicable—Possession, when becomes adverse— 
Difference between transfer o' entire math and of 
some properties only. : 

The mahant ofa math executed a permanent les e 
on December 21, 1909, of certain, properties which 
belonged to the math and subsequently sold them on 
February 11, 1911, The mahant died in July, 1913, 
and his successor sued for recovery of possession of 
the properties in May, 1921, on the ground that nei- 
ther of the transactions was for legal necessity or 
forthe benefit of the math: 

Held, (i) that the suit was governed by Art. 144 and 
not by Art. 134 of the I imitation Act; 

tii) that the possession of the alienees became 
adverse within the meaning of Art. 144 only on the 
death of the mahant who alierated the properties and 





the suit was not time-barred. Ram Caaran Das v. 
NAURANGILAL P C 214 
— Art. 168. See LIMITATION Act, 1908, 

8. 5 185 








Art. 181, applicability of—S. 8, scope 
of—‘Suit’, meaning of. 

The word “ suit" ordinarily means, and apart 
from some context must be taken to mean, a civil 
proceeding instituted by the presentation of a plaint. 

An application by the liquidators in the compulsory 
winding-up of a company under s. .186 of the 
Companies Act for recovery of money from acon- 
tributory is not a suit within the meaning of 8 3, 
Limitation Act. Even if sucha claim against such 
a Company could be held by virtue of the explana- 
tion to s. 3, Limitation Act,to be a “suit instituted” 
there is nothing in the explanation to justify a similar 
holding in regard toa claim by such a company, 

The explanation to s. 3, Limitation Act, is not 
concerned with the question of what isa suit, or is 
to be considered a suit, withins.3. It assumes the 
existence of asuit which has been instituted by the 
presentation of a plaint, and is concerned only with 
the point of time at which that suit is for the pur- 

ose of 8. 3to be treated as being instituted, 

The latter portion of the explanation only means 
that in the case of a suit against a company which 
ig being wound-up by the court, the institutioy 
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of the suit is (for the purposes of s.3) advanced 
also toan earlier date, viz, the date when the 
claim was first sent in to the Official Liquidator. It 
does not extend the meaning ofthe word ‘suit’ in 
that section soas toinclude mere applications in 
winding-up. 

Article 181 only relatesto applications under the 
Code of Civil Procedure, in which case no period 
of limitatiun has been prescribed for the applica- 
tion. Even ifthat article applies to an application 
under s 1x6, Companies Act, the period of limitation 
prescribed by that Article is three years from the 
time when theright to apply accrued, which time 
would be notearlier than the date of the winding- 
up order. HANSRAJ GUPTA v. OTFIOIaL LIQ» OF THE 
D. D. M. E. T. Oo. LiD. P.C 7 

Sch l, Arts. 181, 182—Application for 
execution—Stay by Appellate Court— Fresh applica- 
tion after disposal of appeal—Limitation— Revival 

—Continuation. 

Where pending an application for execution an 
appeal was filed and the execution was stayed and 
no final orders were passed thereon and after the 
disposal of the appeal the decree-holder made an 
application to continue the previous application : 

Held, that the petition was really one to revive 
the previous execution application and that in de- 
fault of any specific section or Article of the Limi- 





tation Act, the general Art. Iki applied so thata 
decree holder had three years from the date on 
which stay came to an end, namely the date of dis- 


posal of the appeal. BAYYA Narko v. DESETTI Krupa 
Mad. 534 


489 


8 
See O1vIL Prooenure Cope, 1908, O. XXT, R. 17 5 
62 
R — Art. 182 (2)—‘Final order of 

Appellate Court’, meaning of—Order declaring 

appeal had abated, whether final order and gives 

fresh start for Lmitation. 

When an order is judicially made by an Appellate 
Court which has the effect of finally disposing of an 
appeal, such an order givesa new starting point for 
the period of limitation prescribed by Art 182 (2) of 
the Act of 1908. 

Consequently where there has been an appeal from 
adecree andthe Appellate Court has made an order 
that the appeal bas abated, such an order is ‘a final 
order of the Appellate Court’ within the meaning of 
Art. 182 (2) of Sch I, of the Limitation Act; and the 
period of limitation for the execution of 
the decree runs only from the date of such order. 
ABDULLA ASGHAR ALI v. GanEsu Das Vie P.C 326 
———— Art. 182 (5)—Fxecution— Applica- 

tion jor transfer of decree to court having no 

pecuniary jurisdiction—Whether a step-in-aid— 

Application for transfer—Horm of--Formal defect 

in execution application. 

When a decree-holder asks a court to do athing 
which the court is not empowered to do, such an 
application cannot be held to be step-in-aid of execu- 
tion. i 

An application for transfer of a decree to another 
court for execution need not be in any particular 
form. An application for executing a decree and 
application for transferring a decree to another 
court for execution arə two differentand distinct 
applications. Whether a particular application is an 
application for execution or for transfer of a deeree 
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is to be decided inthe nature of the prayer made 
and not on the choice of a particular form, An 
application for transfer of a decree for execution 
cannot become an application for execution simply 
because the form ofthe latter has been adopted. 

An application for execution presented toa court 
which had no jurisdiction toexecute the decree is 
not a step-in-aid cf execution and, therefore, will nut 
save limitation. 

Some formal defect or some superfluity added to 
an execution application will not take away that 


application from tke purview of sub-cl. (5) of Ari, 
382 of the Limitation Act. SITAL PRASAD SHUKUL v. 
Basu | ALSHUKUL rat. 155 


—-— Sch. I, Art 182 (5)—'Final order’, meaning 
of—Order closing case, whether gives fresh start— 
Application in accordance with law—Omission to 
state nature of notice required effect of. 

Where a decree-holder applied for execution asking 
for issue of notice against the judgment-debtor and 
the «Judge ordered notice to issueand on the 
date on which the notice was returnable the case 
was closed at the decree-holder's request: 

Held, that the ‘final order’ passedon tho application 
within the meaning of Art 182 (5) of tle Limitation 
Act was the order closing the case and subsequent 
application within three years from that date was 
not barred by time. 

An interim order cannot be a final order in the 
light of subsequent events. 

The fact that the application for execution is with- 
drawn or struck off at the request of the decree- 
holder does not preventitfrom giving rise to a new 
starting point for the period of limitation 

An omission to state what form of notice was 
wanted is nota defect so vitalas to warrant the ap- 

lication being termed as one not in accordance with 
aw. As to whether an application is or is not an 
application in accordance with law, every case must be 
decided on its own merits. KaDIRESAN CHETTIYAR vs 

Maune San Ya Rang 435 

————- Art 182 (5;—‘Step-in-aid'—A pplica- 
tion for transfer—Objection by judgment-debtor— 
Batta memo, application to proceed with execution, 
Horr ig in appeal by judgment-debtor, whether steps- 
in-aid . 

A decree-holder applied fortransfer of a decree 
on August 20, 1923, The judgment-debtor contend- 
ed that the decree was satisfied. The court ordered 
the decree-holder to produce his accounts The 
decree-holder on 5th December, 1923, put in an 
affidavit, Ex. C, in which he said he had not kept 
his day-books and ledger with him and stated “as 
prayed for in the petition, orders are necessary for 
taking out execution”, Transfer was ordered on 7th 
December, 1923, The present execution petiticn 
was filed on 22nd November, 1926: 

Held, (4) thatthe Ex O wasnota step-in-aid of 
execution as the prayer tothe court to proceed with 
the execution of the petition was entirely unneces- 
sary since the court was bound to dispose of it; 

(ii) that the batta memo put in by the decree- 
holder for witnesses in the enquiry was also not a 
step-in-aid; 

(iii) a vakalat filed by the decree-holder in an 





appeal by the judgment-debtor against the order 
made on such enquiry would not bea  step-in-aid 
as the appeal was only a continuation of the pre- 


vious proceeding and the vakalatis filed to oppose 
it. 


Vol. 142] 


Limitation Act—concld. 


As a counter application to remove the obstruc- 


tion caused by the judgment-debtors who stated 
that the decree was satisfied is not a step in 
execution, to file battafor witnessesin the enquiry 


necessitated by this plea would not be a step-in- 
aid of execution. 

The defending of an appeal preferred by the 
judgment-debtor in execution proceedings isnot a 
step-in-aid of execution within the meaning of Art. 
182 of the Limitation Act. SARKARU MUNISAMI V 
OHIKKA VEBRAPPA Mad.197 


Madras Estates Land Act (lof 1908),ss 3 (5) 
(10), 6—Zamindarse—Grant of private land to 
adopted son—Land recorded as ryoti—Tenants 
settled on land, by grantee, status of—Acquisition 
of occupancy rights. 

Gertain lands which were originally private lands 
belonging to the Raja of Pithapuram were granted 
to an adopted son of the Raja for his maintenance. 
During the settlement the revenue officer found that 
the lands were ryoti lands, that the building which 
it once contained had disappeared and that the land 
was being cultivated with dry crops by the tenants 
of the grantee It was accordingly registered in 
those terms as ryoti land with the grantee as 
Jandholder and with the two tenants as his ryots 
being specifically described as Dharimilla inam: 

Held, that in these circumstances the 
_ only conclusion to be drawn was that from the point of 
view ofthe Madras Estates Land Act it had remained 
ryoti land throughout, although it was temporarily 
deron a purpose more characteristic of private 
and. 

Beld, further, ona construction of the terms of the 
grant that a life-estate was given to the adopted son 
in this.property, and not a mere license to 
occupy, that the interest conveyed was suffci- 
ent to constitute him landlord within the meaning of 
the Madras Estates Land Act, and the tenants admit- 
ted by him acquired occupancy rights. 

The use of the term haveli denotes that the lands 
were reserved for the zamindar's personal use and 
were not available for grant in the ordinary way. 
MAHARAJAH OF PITHAPURAM V. VENKATAMAHIPATI 





Mad 744 

————ss. 11,151. See Orvit Procepure Cong, 1°08, 
s. 115 195 (a) 
s3. 26 (3', 52 (3), 53,77—Grant by 


melwaramdar reducing rent—If binds his successor 

—Continuance of vulid patta—Suit for rent— 

Effect of patta—Rent as given in patta, if 

conclusive. 

Where ina village rent was payable in kind and the 
rate mentioned in the deeds of grant by melwaram- 
durs in favour of raiyats permanently fixing money 
rents for the leases of the melwaram, worked out at 
less than the value of the share of the produce repre- 
senting the rent: 

Held, that the grants cannot bind the successors of 
the grantor, 

The consequence of a valid patta continuing in 
force by reason of s 53, Estates land Act, is only 
that the land-holder cannot distrain on the raiyat's 
movables orsellhis holding except for the amount 
mentioned, in the patta Where in the Act it is 
stated that in suits for rent under s. 77 for the 
purpose of determining the proper rent the rent 
mentioned in the previous patta is conclusive and that 
the only way for demanding a different amount except 
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under certain sections such as es. 25, 30, 42 and 45 is 
to have previously exchanged a frėsh patta and 
muchilika, the only effect of there being a patta 
which remains in force by virtue of s. 52 (3),so far as 
suits for rent are concerned, is that,except in special 
cases falling under ss 25, 30, 42 and 45 which require 
the order of the Collector for determination of rents 
the rent mentioned in the patta will under ss 27 and 
28 be presumed tobe the proper rent until the con- 
trary is shown. In other words, except in those’ 
excepted cases, it is opento the land-holder witboub 
tendering or exchanging or getting decreed a fresh 
patta to show to the court in which the suit for rent 
is filed that he is legally entitled to a different amount 
or rate of rent from that mentioned in the old patta. 
R Fovunxes v. KanpaswaMI PILLAI Mad, 99 


Madras Local Authorities Entertainments Act 
(XX of 1927), s. 4—Selling tickets for above 
4 annas without stamp—Offence—Accused, whether 
entitled to plead that fee for admission alone was 
less than 4 annas, 

For the purposes of 8 4 ofthe Madras I ocal Au- 
thorities Entertainments Act such things as program- 
mes, seating accommodation, lighting, ventilation by 
electric fans etc., if they are provided to persons 
who frequent entertainments, must necessarily be 
regarded as accessories to those entertainments and 
included in the price of the tickets which give admis- 
sion to it and the purveyor of an entertainment who 
issues tickets costing more than 4 annas without a 
stamp showing that tax has been paid cannot be 
allowed to plead in defence to a prosecution under 
s. 4 that the cost of admission to his entertainment 
was no more than four annasand that the rest of 
the cost of the tickets was to go towards certain 
accessory expenses which the affair committed him to. 
In reDr R P. O’HEARN Mad. 191 
Maintenance—Claim for maintenance and claim 

for ownership—Inconsistency. 

A claim for maintenance is inconsistent with a 
claim for ownership of the estate. MAHABIR SINGH v. 
RoHINI RaMANADHWAJ PROSAD SINGH P. C 220 ib) 


Malabar Law— Maintenance to junior member— 
Delay in making claim, whether amounts to waiver 
or abandonment—Fixing of rate—Principles— 
Private income of member—Discretion of court in 
fixing rate—Liability of karnavan. 

Mere delay in the matter of claiming mainten- 
ance and the mere omission to make demands 
would not be sufficient to draw an inference as to 
waiver or abandonment Over and above these factors 
it must be clearly shown in each case that there 
are justifiable grounds for inferring that the claim 
for arrears of maintenance was abandoned. 

In fixing the maictenance allowable to a member 
of a tarwad the circumstances of each member in 
respect of his private acquisition should be taken 
into account, if the income of thetarwad would be 
insufficient to provide a suitable subsistence for 
all the members. 

Where arrears of maintenance for more than six 
years are claimed, there is a discretion vested in 
the court to fix the rate, though the considerations 
that prevail in reducing the rate in respect of 
arrears may not be taken as the guiding factors 
in any claim for future maintenance. 

The karnavan as manager of the tarwad is 
bound to maintain the other members out of the 
family income only. Therefore, in the absence 
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of proof of malversation or misappropriation of the 

income by thé karnavan he should not be made 

personally liable for maintenance and other such 
dues, VASUDEVAN ÑAMBI V. GovInDAN NAMBI 

Mad, 735 

Marumakkathayam family— Agreement to 

divide, whether sufficient to‘break up the joint 

holding—Travancore Nair Regulation (II of 1100 

M. E), s. 89. 

An agreement to divide by all the members of 
a tarwad governed by the Travancore Nair Regu- 
lation, is enough to break up the joint holding. 

Where a junior member of a Nair tarwad in- 
stituted a suit for setting aside a lease deed execut- 
ed by the karnavan who died during the pendency 
of the suit, and before his death the karnavan had 
executed a release in favour of his wife and son with 
regard to the plaint property alleging that he had 
effected a partition of the properties and taken the 
plaint properties for his share : . 

Held, that the karnavan had attained the status 
of division by the agreement of partition and hig 
wife and son were entitled to come in as his legal 
representatives, NARAYANAN v. CHEMPAKARAMAN 
VELAYUDHAN Travan 659 

Sthanams—Succession to assets of sthani 

In the case of Malabar sthanams on the death of 
a Valia Raja, such of his assets as originated 
from the income of the sthanam goto the kovila- 
gam from which he sprang. They do not under the 
ordinary law pass as accretions or otherwise to the 
sthanam, SEORETARY OF STATE FOR INDIA IN CouNoIL 
v, Kunwar KRISHNA Varma VALIA RAJAH Mad 286 
Malabar Tenancy Act (XIV of 1930).s. 33— 

Tenant building larger house than  permitted— 

Right to compensation—Applicability of s. 83. 

The fact that the tenant may have built a larger 
house on the property than he was allowed to 
build by the marupat is ofno avail if he comes 
within the specific words of s 33 of the 
Malabar Tenancy Act inasmuch as there is no 
qualification in s 33 which says that he cannot 
avail himself of this sectionif his occupation has 
not been in conformity with the original terms of 
the lease. AMBUKCTTI VAIDIER v Koorrampata KELAN 

Mad. 592 
Malicious prosecutlon—Essentials of action— 

Reasonable and probable cause—Damages—Liability 

of prosecution witnesses—Conspiracy among defend- 

ants, evidence of—Damages—Ex penses of Criminal 
case—Injury to mental feelings. 

In an action for malicious prosecution the plaint- 
iff hasto prove, (1) thathe was prosecuted by the 
defendant, (11! that the proceedings complained of 
terminated in favour of the plaintiff, if from their 
nature they were capable -of so terminating, (iii) 
that the prosecution was instituted against him 
without a reasonable and probable cause, (iv) 
that it was due to a malicious intenticn of the 
defendant. and not withthe intention of carrying 
the law into effect. : 

Where certain persons (plaintiffs) were charged 
with having committed dacoity at the time of 
attachment of a property of the defendants in exe- 
cution of a decree, and itwas established that no 
dacoity or any other offence was committed at the 
time of attachment and that it was one of the 
defendants who invented and instigated the whole 
proceeding for prosecution : i 

Held, that the prosecution was instituted against 
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the plaintifis maliciously without, 
or probable cause. 

In a suit for damages for malicious prosecution 
where it is found that the plaintiff has not spent 
anything towards the expenses of defence, the amount 
being paid by another person, and there being no 
legal liability to re-pay the amount so provided, 
no damages can be awarded, the plaintiff having 
failed to prove that he had sustained any damages 
as the result of the prosecution. 

In a case of malicious prosecution where there is 
no reliable evidence to establish any conspiracy 
amongst the defendantsin that connection, the 
mere fact that the defendants are closely related 
to one another doces not lead to a presumption of 
such conspiracy. 

No civil action lies against a witness 
false evidence, andthe fact that the evidence is 
given in pursuance ofa conspiracy to obtain the 
couviction of the accused person does not make any 
difference. The mere fact that certain persons had 
given evidence on behalf of the prosecution, does 
not make them liable for damages ina subsequent 
action for malicious prosecution. 

The plaintiff in a suit for malicious prosecution 
may beallowed some compensation. as a solatium 
for injury to mental feelings. INDAR BAHADUR SINGH 
V. SUKHDEO PRASAD Oudh 235 
Markets—Right to hold ‘hats’ in Bengal—Proprietor 

of old ‘hat'—Monopoly 

In Bengal there isno such thing as a market 
franchise or the rightto hold a market conferred 
by grant from the Crown, nor can such right be 
acquired by prescription, and the proprietor of an 
old hat, therefore, has no monopoly or privilege 
which is entitled io protection and ` no immunity 
from competition Francis Doke SUMNER v. JoGENDRA 


any reasonable 


for giving 


Kusar Roy Cal 319 

Minor. 3 
See Conrraot Act, 1872, s. 247 203 
See HINDU Law 38 


Alienation by guardian for purchasing other 
properties—Major portion of consideration binding 
on minor— Validity of sale. 

Where a guardian gold land belonging toa minor, 
for Rs. (00 for the purpose of purchasing another 
piece of land and it was found that out of this sum 
Rs 400 was binding on the minor : 

Held, that the sale must be held to be binding cn 
the minor inasmuch as the preponderance of the 
purchase money was for a binding purpose. 

Tn such cases it must be within the discretion of 
the court as to what proportion should be found to 
be binding in order to constitute the sale binding as a 
whole. Minor ‘HaNcavELD ~v. Nacmu NARAYANA 
PADAYACRI Mad. 152 (b) 


Minor described as major—Natural guardian 
appearing and filing compromise—Absence of 
formal order appointing guardian—W hether vitiates 
decree—Compromise—Authority to effect and file, 
difference between. 

Certain minor defendants in a case were sved 
as sui jurisand when the fact of their being 
minors was brought to the notice of the court, the 
court ordered the plaintiffs to take the necessary 
steps but before any steps could be taken, the 
minor defendants appealed through their natural 
guardian and filed a written statement. Sub- 
sêguently, she compromised the spit with court's 
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sanction onthe same terms as were accepted by 
the major defendahts. But the cause title was 
not amended. On the question as to whether 
the minor defendants were properly represented: 
Held, that they were, and that the non-amending 
of the cause title, and omission to pass a formal 
order appointing guardian was a mere irregulari- 
ty and did not vitiate the compromise decree. 
There is’ a difference between an authority 
to effect a compromise and an authority 
to file a compromise petition. The latter may be 
covered by general authority to represent a client 
in court, whilethe former stands upon a different 
footing. Giawar NARAYAN MAHTON V. KAMLA PRASAD 
Pat. 113 
Reference to arbitration by mother who has 
not been appointed guardian—Validity. See ARBI- 
TRATION 189 
Mortgage. See LIMITATION Act, 1908, ART. 132 GA 





Adjudication of mortgagor as insolvent— 
Mortgagee in possession of property with consent 
of mortgagor—Right to sell property without inter- 
vention of Insolvency Court. : 

Where a mortgagor is adjudicated insolvent, & 
mortgagee who is in possession of the mortgaged 
property with the consent of the mortgagor, has the 
right to sellthe property without the intervention 
of the Insolvency Court, if the mortgagor after a 
proper notice is given to himto re pay the money 
fails to doso. In re AHMED ALIMAHOMED KROJA 

Bom. 56 

Further charges—Subsequent bond  stipu- 
lating for payment before ‘redemption of prior 
mortgage, whether creates charge— Purchase of part 
by mortgagee—Suit by subsequent purchaser from 
mortgagor for rede uption of whole —Maintainabdility. 
An agreement ina bond executed by a mortgagor 

to the mortgagee that the mortgagor shall pay the 
amount dueon the subsequently executed bond 
before he redeems the prior mortgage is an agree- 
ment creating acharge on the property previously 
mortgaged 

Further a stipulation on the part of the mort- 
gagors that they would not mortgage or sell the 
property previously mortgaged till the money due 
on the subsequently executed document had 
been paid means that the previously 
mortgaged property was made security for the 
payment of the money subsequently borrowed. 

Where after the execution of such bonds by some 
of the mortgagors, the mortgagees purchased a share 
in the mortgaged property anda subsequent pur- 
chaser of a portion of the equity of redemption 
sued to redeem the whole mortgage: 

Held, that he was entitled to redeem his share only 
as the integrity ofthe mortgage had been broken up 
by the previous purchase by the mortgagee. JAGAN- 
NATH KUNWAR V. JAIPAL All 410 F.B. 


“Interest, whether charge on property— Contract 
tothe contrary. 

A mortgagee is entitled to treat interest due 
under a mortgage asa chargeon the property in 
the absence of any contract to the contrary A mere 
recital in the deed that in default of piyment of 
interest it may be recovered from the person 
and property of the mortgagor by itself does 
pot necessarily mean that interest ceases to be a 
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ALIA v. RAM CHAND | . 
Lah. 309 
—___*-Mortgagee of simple mortgage —Property in 
possession of usufructuary mortgage—Right to get 

Receiver appointed—Legal and equitable mortgages. 

The mortgagee in the case of a simple mortgage 
merely has the right to sue upon the personal coven= 
ant or to bring the property to sale; he cannot 
satisfy his claim out of the rents and profits of the 
mortgaged property nor can he acquire the absolute 
ownership of the estate by foreclosure. In this 
respect he is in a position different from that of an 
English legal mortgagee who has acontractual right 
to the possession of the mortgaged property, and 
from an equitable mortgagee who is entitled by 
contract to be put into the position of a legal mort- 
gagee with the privileges appertaining to that posi- 
tion. Byreason of his right to possession direct or 
indirect the Courts on the application ofa legal or 
equitable mortgagee, may appoint a Receiver. 

A Receiver cannot be appointed in a suit to enforce 
a simple mortgage of a property in the possession of 
a usufructuary mortgagee. 

The right of an equitable mortgagee to have g 
Receiver appointed is based on his right to be put by 
the court into the position ofa legal mortgagee. The 
same difference therefore between a simple mortgagee 
under Indian Law and a legal mortgagee under 
English Law exists between a simple mortgagee and 
anequitable mortgagee NRISINGHA CHARAN NANDY 
v. RAJNITI PRASAD SINGH Pat. 300 
Movables, mortgage of —Validity—Decree, if 

can be passed in enforcement of mortgage—Subse: 

quent mortgagee of movabl s and immovables— 

Remedy of—Prior mortgagee's lien. 

A mortgage of movable property is validand a 
decree can be passed in enforcement af that mort- 
gage Where there is a decree for sale of the mort- 
gaged property and the decree-holder is given the 
right to sell, the deeree-holder can bring the mort- 
gaged property to gale without resorting to a separate 
suit. . 

Where a mortgagee of movable property obtained 
a decree for sale but subsequently another mort- 
gagee of the movable and immovable properties ob- 
tained a decree having made the former a party to 
the suit: 

Held, that even assuming that the mortgagee of 
movables had only a lien as regards the movable 
property, being a party tothe decree, his rights 
could only be subject to this lien and he could not 
be heard to say that his rights should ba recognised 
first and thatthe rights of the decree-holder in the 
mortgage suit should be recognised only later. 
DWARAMPUDI BASLVIREDDI V. GADI KAMARAJU 

Mad. 96 


Usufructuary mortgage — Clause enabling 
mortgagee to sue for sale if possession were interfer- 
ed with —Possession given only of some properties 
—Suit for sale—Maintainability. 

Where a clause in a usufructuary mortgage pro- 
vided that if the possession of the mortgagees was inter- 
fered with in any way, the mortgagees would have 
power to bring a claim for delivery of possession, 
damages and costs or to realize the entire amount' 
of the mortgage due under the mortgage-deed with 
interest and the plaintiffs instituted a suit for sale 
on foot of the mortgage, on the ground that out of‘ 
the properties mortgaged they were not put in pog- 


charge on the property. 
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session over some, and, therefore, under a clause of 
the mortgage, they were entitled to recover the 
mortgage money with interest by sale of the mort- 
gaged property, andin the alternative, they asked 
for possession and mesne profits : 

Held, that the clause presupposed the possession 
of the mortgagees, and that the only relief to which 
the mortgagees were entitled to was for possession 
and mesne profits, Gauri Sınan v. BEOHU SINGH 

All. 779 
Muhammadan Law-—Dower—Prompt dower— 

When becomes payable— Specifice and unconditional 

demand— Necessity of—Suit for dower 

Although prompt dower may be demanded at 
any time-after‘the marriage, the wife is under no 
obligation tomake such demand at any specified 
time during coverture, and it is only upon her 
making such demand that it becomes payable The 
demand must be specific and not conditional or 
ambiguous. No amount of opposition on the hus- 
band’s part will be sufficient to constitute a cause 
of action unless the wife has made a previous de- 
mand. It is for the wife to choose the time at 
which she would make the demand andifshe does 
not do it, the husband's opposition, however strong- 
ly expressed, will be immaterial. 

Where a jirga was sent to a woman, who had 
applied for execution of a maintenance decree 
against her husband, with the idea of getting her 
to return to her husband, and she expressed possible 
readiness to accompany her husband if he would 
pay her the dower: 

Held, that these facts: would not constitute a 
definite demand for dower soas toset the statute 
of limitation running against her AMTUL RASUL v. 
KARIM BAKHSH Peshawar 838 


———Gift*In lieu of dower—Conditions for valid- 
ity—Donor remaining in posseseion and making 
transfers of gifted property—Validity of gift. 
Under Muhammadan Law, for the validity of a 

gift in lieu of dower, two conditions are necessary: 

(1) an actual payment of the consideration on the 

part of the doneeand (2) abona fide intention on 

the part of the.donor to divest himself in presents 
of the property and to confer it upon the donee. 

Although in the case of a hiba-bil-ewas, delivery of 

possession at the time of the gift is not necessary, 

yet the fact that the donor has remained in posses- 
sion ofthe property for many years during which 
time he has made.transfers of iton the footing of 
his being the owner, is enough to show that he had 
no bona fide intention to divest himself of it and the 
gift, though proved willbe invalid. KHAIR up-Nrsa 
v Karamat ULLA Oudh 42 


Legitimacy—Presumption, 

Where the question of the legitimacy of a person 
governed bythe Muhammadan Law is in question 
apart from the actual oral evidence and the attendant 
circumstances supporting findings as to legitimacy, 
the ordinary presumptions of Muhammadan Law are 
in favour of legitimacy. Sogura BEGAM v, NAJMUDDIN 

= : Oudh 883 

Mosque—Sajjadanashin and mutawalli, 

respective rights of—Sajjada’s power to call for 
accounts and give directions. 

The status of a sajjadanashin is higher than that 
of a mutawalli. He isthe head of the institution and 
as such is not only the teacher of religious doctrines 
and rules of ife but also the manager of the institu- 
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tion and tbe administrator of its charities. The 
mutawalli,on the other hand, is merely in charge of 
the secular affairs of the institution. He isa mana- 
ger or a superintendent, but has no beneficial inter- 
est in the endowment and is not connected with the 
preaching of religious doctrines The sajjadanashin 
has all the powers of amutawalli, when there is no 
separate mutawalli. When aseparate mutawalli is 
appointed these powers will naturally be exercised 
by the mutawalli The sajjadanashin is, however, still 
the head of the institution by virtue of his office, 

A sajjadanashin would, therefore, be within bis 
rights, in requiring the mutawalli to submit accounts 
or to furnish necessary infcrmation, and to issue 
suitable directions, when necessary. SARDAR ALI 
SHAH v. GEHNE SHAH _ Lah 847 


‘Shia School)—Divorce—Incompatibility of 
temper—Whether ground for divorce at wife's 
instance : 

Under the Shia School of Muhammadan Law, 
mere incompatibility of temper is not a ground for 
dissolution of marriage by a decree of the court at 
the instance of the wife, where thereis no mutual 
agreement tothat effect between the parties. 
Mostara Becam v. Kazim Raza Kuan Oudh 46 
——— Wakf—Sale by son to mother—Mother 

succeeding also as heir—Creation of wakf in 

accordance with sale—Sale held void—Wakf, whether 
attaches to share as heir—Construction of deed-.. 

Transfer of Property Act(1V of 1882), s. 8 

A Hanafi Mubammadan executed a document 
purporting to be a saleof two villages in favour of 
his mother for Rs, 2,00,000 witha direction that she 
should spend Rs. J,90,000 out of the consideration 
for charitable purposes. On his death his mother 
became entitled to one-third as one of his heirs. 
She executed a wakfnama of the villages sold to her 
creating a charge on the income of the property to the 
extent of Rs 25(C0 fer charity. After his death- 


litigation ensued between the heirs, the result 
of which was that the sale of the villages 
was in December, 1917, held to be void, as being, 


under the cloak of a sale, in reality a death-bed gift in 
fraud of the heirs. On the question whether the wakf 
was valid to the extent of her one-third sbare 
though the sale was void: 

Held, (i) that in order to.ascertain the intention 
of the lady in executing the wakfnama, the whole 
transaction must belooked at,and that her intention 
was tosettle only what she thought had Leen 
entrusted to her by her son; 

(44) that the sale by ber son and the execution 
of the wakfnama must be regarded as integral parts 
of one transaction, andthe sale being held to be 
void, the wakfnama fell with it and wakf did not 
attach to herone-third share. 

Quwre—Whether s & Transfer of Property Act, 
héd any application to the case. HAR JRASAD v. 


FAZAL AHMAD P. C. 217 
Murder. See CRIMINAL TRIAL _ 613 ib) 
Negotiable Instruments — Endorsee neither 

holding in due course nor for consideration ~ 


Whether affected by defect in endorser's title. 


Endorsees ofa pro note who are nct holders in 
due course nor holders for consideration are 
jie:luded from contending that they are not 


affected by the defects in title of the endorser. 
G. Sankaran Pottr v. SANKARARAMA SuBRAMONEY IYER 
z Travancore 17. 
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Negotlable Instruments Act (XXVI of 1881), s. 4. 
See Sramp Act, 1893, 8. 2 122) 121 
———SS. 4, 66, 64, 69—Limitation Act (IX of 
1908), s. 2 (9), Seh. I, Art 80—War bonds whether 
promissory notes—Suit on war bond—Limitation— 
Starting point, date of majority or date of present- 

ment. . 

A war bond isa promissory note within ihe 
Negotiable Instruments Act,and for purposes of 
limitation, since the provision with regard to the 
place of presentment excludes it from the special 
Arts. 69, 72 and 74to 76 the residuary Art. 80 for 
a “suiton a bill of exchange, promissory note or, 
bond not herein expressly provided for” must 
apply and time runs from the date when 
the bill, note or bond becomes payable. 

A war bond doesnot become payable within the 
meaning of Art. “0 until presentment at the 
specified place has been made and time runs 
only from the date of presentment. 

In the’case of Government securities such as 
war bonds the Government lies under no duty to 
seek out and pay its creditors, but they must 
present their promissory notes at the place appoint- 
ed for payment. 

Per Sundaram Chetty, J.—Where a promissory 
note suchas a war bond is expressed to be pay- 
able on a certain date it must be deemed to have 


` attained maturity on the third day after that 
date; it must be presented for payment at the 
specified place onthat day andthat day is the 
correct starting point for limitation under Art. 
80, SRORETARY or STATE FOR INDIA IN COUNCIL v. 
KUNHI KRISHNA Varva VALIA BAJA Mad 286 


—— S 20—Payee's name not contained in 
instrument —Suit on instrument — Competency of. 
Under s. 20, Negotiable Instruments Act, it is open 

toa payee whose name is -not mentioned therein to 

fillin a blank instrument, but unlesshe does so 
he is not entitled to ob aia any decree. BRIJBHUSAN 

PANDE v. KamsanaM KUER Pat 163 

S 27—Promissory note by partner of firm in 
indwidual capacity—Other partners, if liable— 

Claim on original loan —Amendment of plaint at late 

stage. 

Where a promissory note is executed by one of the 
partners of a firm not inthe name of the firm but in 

is individual capacity, it is binding only on the 
executant and not on the other partners of the firm. 

Where there is a negotiable instrument, prima facie 
the suit is on it, unless there are circumstances, such 
as an antecedent debt, and the suit isso framed as 
to base the cause of action on a fact independent of 
the negotiable instrument; and where the suit is ona 
negotiable instrument alone it can only bind those 
appearing on the face of the document, 

Where in a suit on a promissory note there is no 
clear indication in the plaint that the suit is based in 
the alternative on the debt which was the considera- 
tion of the promissory note, amendment of plaint 
should not be allowed ata late stage, SHARANBASAPPA 
v. RAOHAPPA Bom 837 
——-—-8S. 64,66,69 See NEGOTIABLE INSTRUMENTS 

Aor, 188], 6. 4 ; 286 


8. 80 - Hundi—Rate of interest—Proof of 
custom of interest above 6 per cent.—Validity, 

By mercantile custom at Bombay after dis- 
honour of a kundi therateof nakrai shakrai is 
Re 1-3 per cent and the rate of interest after 
nakrai shakrai is ten annas per cent. per mensem 
go long as the money is not paid. Notwithstand- 
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ing the provisions of s 80, Negotiable Instruments 
Act, it is permissible in the case of a hundi to 
set upand prove a usage for the payment of in- 
terest ata rate exceeding 6 per cent. per mensem. 
Har Narain SAHIB Ram v BIHARI LAL-OHARANJI LAL 

Lah. 729 


Occupancy rights—Mutation in favour of third 


party alleged tobe adopted son—Landlord attesting 

mutation— Subsequent suit by successors of landlords 

—Attestation by landlord,if binding on landlord or 

successors —Fresh occupancy tenancy, if created— 

Admission—LHvidence Act (I of 1872), s. 18. 

On the death of an occupancy tenant, leaving him 
surviving a widow, mutation was made" in’ favour 
of A, hisdaughter’s son on the allegation of the 
widow that her husband had adopted A and had 
agreed to get mutation effected in his name. L,a 
lambardar who was present at the time, attested 
the mutation. After the death of the widow, L's 
descendants sued for possession of half the oc- 
cupancy rights as landlords as regards their share, 
as the landlord of the other half had obtained a 
similar decree. It washeld therein that A's adop- 
tion had not been established. 

Held, that although L was present at the muta- 
tion proceedings, the mere fact that he was recorded 
as having attested the mutation could not be regarded 
as his having created a fresh occupancy tenaucy in 
A's favour and that evenif L's having attested 
could be regarded as anadmission by him of the 
adoption, the admission being based on an erroneous 


state of affairs, would not be binding on or his 
descendants Mam CHANDY RUPA Lah 720 
Onus ofproof See HINDU Law 164 


Ordinance (If of 1932), s. 21; See è GOVERNMENT 

or INDIA Act, 1919 (9 & 10 Guo. V. O. 101), s. 72 

204 
S 28—Fine imposed on guardian —Legality 

—Ordinance V of 1922,3s 4—Cunviction under s. 4 

—dbsence of express finding that the offence was 

in furtherance of a movement prejudicial to public 

safety—-Effect —Court's power to take judicial notice 
of movement being prejudicial to public safety. 

The very fact that the court of ‘a Special 
Magistrate has passed an order convicting a peace- 
ful picket under s. 4 of Ordinance 1 of 1932, 
shows that the court was of opinion that the act 
constituting the offence was committed in furtherance 
of a movement prejudicial to the public safety or 
peace, as otherwise thecourt ‘would have had no 
Jurisdiction. Therefore, the fact that there was no 
express finding to that effect, would not vitiate the 
imposition of a fine on the guardian of the accused 
under 8 28 of Ordinance IL of 1932. The accused's 

lea of guilty to the offence charged, in sucha 

ase involves an admission that the act was com- 3 
mitted in furtherance of a movement prejudicial to 
the public safety or peace 

The court is entitled to take judicial notice of 
the fect that the ‘present political movement’ is a 
movement prejudicial to public safety or peace. 

Quere,—Whether under s. 107 of the Govern- 
ment of India Act, read with s. 65, the provision 
that no court shall have authority to revise any 
order or sentence passed under Ordinance II of 
1932, is ultra vires, PROBODH CHANDRA OHAKRAVARTY v. 
EMPEROR Cal. 351 (b) 
——S. 63. See Governmenr or INDIA AOT, 1919, 

8.72 225 
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Ordinance V of 1932—Sentence of fine—Recovery’ 


of fine from father, legality of. 

A fine imposed on a person above 18 years on 
conviction under s. 4 of Ordinance V of 1932 cannot 
be recovered from the property of his father, though 
he lives and works jointly with his father. SALIG Ram 





V. EMPEROR Lah, 846 
s. 4. , 

See ORDINANOE II oF 1932, s. 28 351 (b) 

See Pekar Cope, 1860, s. 71 21 


Ordinance X of 1932, ss. 32, 48 (2)—Trial by 
Special Judge—Questicn whether offence was com- 
mitted in furtherance of movement prejudicial to 
public safety—Duty of Judge to referto Government 
—High Court's power to refer—Ordinance, validity 
of—Criminal traal—Appellate Court, powers of. 
Ordinance X of 1932 is not invalid and ineffsc- 

tive on the ground that it contravenes the provisions of 

the Government of India Act which vests original 
criminal jurisdiction in the Caleutta High Court 
within the limits of thetown of Oalcutta. 

It is within the power of the Indian Legislature - 
to alter and amend the Letters Patent and consequ- - 
ently within the ordinance making power of the 
Governor-General under the Government of India 
Act. 

Where the question whether the offence with 
which the accused is charged ‘was committed in 
furtherance of a movement prejudicial to the 
public safety or peace’ is raised before the court of 
a Special Judge under Ordinance X of 1932, he is 
bound to refer the question to the Local Govern- 
ment under s. 48 (2) ofthe Ordinanse, He cannot 
refuse to refer merely on the ground that this 
course would be futile in view of the declaration 
contained in the order directing the form of the trial 
If the Special Judge refuses to refer, the High Court 
in revision cannot make the reference. The pro- 
position that the Court „of Appeal has all the 
powers of the original trial Court is not in all its 
universality true in the criminal law. Amar OWANDRA 


v EMPEROR Cal 310 
———s 77. See GOVERNMENT OF INDIA Act, 1919, 
8.72 225 


s 80. See GOVERNMENT oF INDIA Act, 1919, 

(9 &10Geo, V. O 101), 8. 72 204 
Oudh Land Revenue Act (XVII of 1876), s. 40. 
See Ouni Laws Act, 1876, s. 7 885 


Oudh Laws Act (XVIII Of 1876)—Zstoppel by 
acquiescence under s 10, essentials of. 

Where estoppel by acquiescence, as distinct from 
estoppel by prescribed notice is pleaded, it is neces- 
sary that there must be an offer specifying the 
price at which it was proposed to sellthe property 
and refusal to purchase it. Gur BAKHSH SINGH v. 
Harnam SINGH Oudh 566 
—_——s 7-Oudh Land Revenue Act (XVII of 

1876),s 40—Pre-emption—Right of—Presumption— 

Communities constituted by holders of leases 

transferable and heritable—Oudh Rent Act (XXII 

of 1886, s. 52—Perpetual lease—Forfeiture clause 

—Whether alters nature of lease. 

Under s. 7 of the Oudh Laws Act, read with s. 
40 of the Oudh “Land Revenue Act the right 
of pre-emption ‘should be presumed to exist 
not cnoly in the case of under-proprietary 
communities, but also in the case of communities 
constituted by the holders of leases, which are trans- 
ferable subject tothe landlord's interference and are 
heritable. í ` 
_ Where a perpetual lease granting heritable and 
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transferable rights in a property contained a provi- 
sion tothe effect that if the lessée or his transferees 
or legal representatives failed to pay the instalments 
of rent at the stipulated time, they would be liable 
to ejectment at the endof the year under s. 52, Oudh 
Rent Act : 

Held, that the lease did not cease to be a lease” 
because it contained the forfeiture clause, that the 
provision regarding forfeiture was intended merely 
as a security forthe payment of rent, that the 
lease was tobe deemed to be a permanent lease 
held ata rent fixed in perpetuity, and that a donee 
of such leasehold. right was entitled to pre-emption 
under the Oudh Laws Act. BHAGWATI PRASAD v. 
BALGOBIND Oudh 885 
———s8.10, 11,13, applicability of. 

Per Bisheshwar Nath, J.—A sale by public 
auction of land acquired for public purposes, made 
by the Secretary of State for India is stbject to 
the law of pre-emptiom enacted in the Oudh Laws 
Act just as much as any other private sale and there 
is nothing inthe Crown Grants Act to make a sale- 
deed by the Secretary of State immune from a claim 


for pre-emption. Gur BAKHSH Sinan v Harnam 
SINGH Oudh 566 
Oudh Rent Act (XXII of 1886), 8.52 See OUDE 

Laws Act, 1876,8 7 885 


Paper Currency Act (X of 1923), 5 25— 
Promissory note payable to bearer other than bankers 
ete.— Whether valid. 

Promissory notes payable to bearer on demand, 
unless drawn on bankers, shrofis or agents, are, 
however, prohibited bys. 25 of the Paper Currency 
Act, and no suits can be maintained on them. 
BRIJBHUSAN PANDE v RamsanaM KUER Pat. 163 
Partition See Hinpu Law 597,693 
Partition Act (IV of 1893),ss 2, 6—Repor: of 

Commissioner recommending sale—Notice—Requist- 

tion under s 2, absence of —Sale, if can be set aside 

—Court's duty to fix reserved bidding—Minor's 

interest to be safeguarded—Solatium to auction- 

purchaser on setting aside sale. 

A sale held after notice to all parties in pur- 
suance ofa report of the Official Commissioner, 
should not he set aside for want ofa requisition 
under s. 2, Partition Act, if the sale is valid other- 
wise. 

It is inzumbent on fbe court, whether moved in 
that behalf or not to fix a reserved bidding under s. 
6 of the Act Where minors are concerned, the non- 
observance of this statutory provision which results 
in the realization of an inadequate price is sufficient 
for the court torefuse to confirm the sale. If 
minors are interosted in the property, the court 
should be jealous in safeguarding their interest. 

In setting aside anauction, the court may allow 
as an equitable measure, five per cent. of the pur- 
chase money as a solatium for auction-purchaser, 
Dost MAHOMED v. MAHOMED SHARIF Sind 461 

Penal Code Act XLV of 1860), s. 21—‘Public 

servant’, meaning of——Specially authorised'— Signi- 

ficance of—Peon serving processes without remune- 

ration— Whether a public servant. ae . 

Section 21, cl (4), Penal Code, clearly distingui- 
shes between a person who isan “ officer of a Court 
of Justice” and a person ‘who is not such an 
officer; the latter is nota “ public servant ` within 
the meaning of the section unless he is“ specially 
authorised " by a Court of Justice to perform the 
duties of an Officer of a Court of Justice. : 
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Any person, whether receiving pay or not, who 
chooses to take upon himself the duties and responsi- 
‘bilities belonging to the position ofa public ser- 
vant, and performs these duties, and accepts these 


responsibilities, and-is recognised as filling ithe 
position ofa public servant, must be regarded as 
one within the meaning of s 21(9), Penal Code. 


When a person who has no general power to 
execute a judicial process isanthorized by a court 
to execute such a process, he is‘specially autho- 
rized ” within the meaning of the section. 

Per Scroope, J.—The mere fact of distribution by 
the Munsif does not amount to “ specially authoriz- 
ed" within the meaning of the fourth clausa of 
s. 21 of the Penal Code, the expression ‘specially 
authorized’ having referenceto an ad hoc appoint- 
ment like that of a Commissioner in a civil case. 

A peon serving process and not getting any re- 
muneration is not ‘an officer inthe service of Gov- 
erament’ and hence not ‘a public servant’. Nor do 
the Patna High Court Rules contemplate a peon 
serving processes without remuneration ofany kind. 
EMPEROR v. Ram UHANDRA SAHU Pat. 588 
——— $$. 24, 463, 464—Forgery—Essentials of 

ojffence—Dishonestly, meaning of 

In order to constitute the offence of forgery 
under ss 463, 464, Penal Code, the document must 
be made dishonestly or fraudulently. In order to 
be fraudulent there must be some advantage on 
the one side with a corresponding loss on the 
other Fach case has to be decided on its own 
facts. 

The definition of “ dishonestly " in s. 24, Penal 
Code, applies only to wrongful gain or wrongful 
loss. SANJIV RATNAPA V EMPEROR Bom. 386 1b) 

s. 34—Search—Arms found on one only of 
two persons—Other, if guilty—Arms Act (XI of 

1878), s. 19 (f). 

Where in -a search of two persons, revolver 
cartridges are found onthe person of one of them 
but nothing incriminating is found on the other, s. 
34, Penal Code, doesnot apply anda conviction of the 
latter under s 19 (f), Arms Act, is not proper, nor 
. can he be convicted for abetment inasmuch as con- 
viction for abetment will be justifiable only if the 
accused had an opportunity to meet a case based 
on s 28, Arms Act, and the court was satiefied 
with proof of the elements of that offence HANMATHA 
Natu Biswas v. EMPEROR ‘Cal. 280 
ss. 34, S02—VJoint commission of offence-— 

Common intention, importance of—Plea of grave 

and sudden provocation—Necessity of express plea 

and proof. | 

The mere fact that several persons took part in 
a crime, in the absence of a common intention, is 
not sufficient to convict them ofthat crime Under 
s. 34, Penal Code, the existence of a common inten- 
tion being the sole test of joint responsibility, it 
must be proved what the common intention was 
and that the common act for which the accused 
were to be made responsible was acted upon in 
furtherance of that common intention. The pre- 
aumption of constructive intention must not be too 
readily applied or pushed too far. 

Grave and sudden provocation to be an effective 
defence must be expressly pleaded and then: support- 
ed by cogentevidence. SULEMAN v. EMPEROR 

4 - Nag. 741 





———5. 71—Criminal Law Amendment Act (XIV 
of 1908), s 7 l)—Ordinance V of 1932,8 4— 
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Picketing foreign cloth shops—Conviction under two 

provisions —Separate sentences, legality of 

Where a person has been charged under 
Criminal Law Amendment Act, 1908, for 
foreign cloth shops and under s. 4 of Ordinance 
V of 1932 of molestation in respect of the said 
picketing and has pen convicted under both the 
sections, itis illegalto award separate sentences in 
respect of sach of the convictions, In re P, § 
ANANTANARAYANAN Mad. 21 


——s8 71,147, 323—Conviction und 
and 828 —Separate sentences legality of. ac 
Where a person is convicted for offences under 88 
147 and 323, Penal Code, he can be awarded separate 
sentences for each of the offences inasmuch ag the 
offence of voluntarily causing hurt or of voluntarily 
causing grievous hurt can be commitied with 
out the commission of the offence of rioting and- 
in like manner, rioting can becommitted without the 
commission of the two other mentioned offences 
SorHavaLan v Rama KONE Mad. 31 
——ss. 97, 100, 302, 304 —Rioting—Accused 
far outnumbering opponents—Use of excessive 
violence—Right of private defence—Whether lost 
—Culpable homicide or  murder—Other part 
beginning fight 4 
Where in .a riot, the party of the 
outnumbers their adversaries and the violence 
used by them appears to be grossly in excess 
of the occasion, the accused cannot be said to be 
exercising the right of private defence in good faith 
even if they be supposed to have had the right 
when the affray began. AJODHIA v. EMPEROR 
Oudh 
———ss 99, 186, 225-B and 253—Right op 
private aea available. 
Section 99, Penal Code, protects a publi 
against the right of private defence eror if the ft es 
ity be defective in minor particulars or even if the 
ollicer exceeds his duty in a minor particular and it 
merely leaves the right of private defence open when 
the alleged authority is no authority. at all and ig 
wholly defective in form or the officer goes clear] 
and widely outside the duties imposed on him Pom 
MAHTON v EMPEROR Pat 160 
S. 100—Private defence—Specifie plea 
necessity of—Hxtent of exercise of right—Test. 
A plea of self-defence need not be made in s0 
many words. If the circumstances indicate that 
the right of self-defence was legitimately exercised 
the court should take it into consideration even if 
not specially pleaded. 5 i 
Ths extent to which the exercise of 
self-defence is justified depends not on 
danger but whether there was even 
apprehension of such danger. 


8. 17 (1), 
picketing 


accused 


the right of 

the actual 
a reasonable 
BAHADUR KEAN v. 





EMPEROR Oud. 
S 108 See CRIMINAL Procepurg Gone iene 
8. 423 1) (bi "182 


ss 120-B, 194. See ORIMINAL 
Oone, 1838, ss 162, 172, 194 (2), 342 aia 


———ss 120-B 194 -Conspiracy to i 
false evidence— Belief in guilt of accused, fee 
< Daeng h of conspiracy -Entering false record 
wm Police arary, whether amounts to fabricat 
pan ina fabrication of 
It is possible that the offence of fabricati i 

dence to obtain a capital conviction can be aoai 

mitted though the offender believes the accused to 
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be guilty, and indeed though the accused is in fact 
guilty and if the offence can be so’ committed, in 
like manner a conspiracy soto commit the offence 
may beestablished. But if one set of alleged con- 
spirators know the charge to be false, and the other 

eged conspirator has no such knowledge but 
believes the charge to be true, and it is his duty 
if true to pursue it, the inference of any concert 
between the two sets of conspirators is so far weak- 
ened as, measured by the standard of proof requir- 
ed in a criminal case, to disappear. 

Quere.—Whether to enter a false recordin a 
Police diary can be said to be fabricating evidence 
at all, especially as ss. 162 and 172 of the Criminal 
Procedure Oode appear to negative the admissibil- 
ity of the entry as evidence save for the purpose 
of contradicting a witness whose statement is re- 
corded in writing,or of contradicting the Police 
Odicer himself, DWARKA NATH VARMA v. EMPEROR 

P. C. 335 

—— — S. 124-A —Article read as a whole referring 

to British Government— Evidence as to how readers 

would regard it —Whether necessary—Cenviction for 
sedition. 

Where an article read as a whole made it clear 
that the Government established by law in British 
India was referred to, whatever may have been meant 
by the opening paragraph: 

Held, that without evidence to that effect it could 
be held that readers of the article would regard the 
whole as an attack upon the British Government in 
India and that the article came within the mischief 
of s. 121-A, Penal Code. Jagan Nata TRIPATHI v. 
EMPEROR Cal 293 (b) 


S. 424-A—Newspaper article attributing 
‘reckless oppression and free exploitation’ to 
Imperialism—Imperialism used as interchangeable 
with Government—Article, if seditious—Criminal 
trial —Sentence—Small circulation of paper and 
youth and little education of accused—\Whether 
considerations in mitigation of sentence. 

Where an article in a weekly newspaper, of no 
wide circulation edited by an young man with not 
very great education, condemned the incidents at 
Hijli and proceeded to analyse the reasons why the 
incidents had happened, and it appeared that the 
terms ‘Imperialism’ and ‘Imperialistic Government’ 
and Government as used in the article were inter- 
changeable and the writer used them in that inter- 





changeable character, and the passages in which 
‘reckless oppression free expolitation’ and other 
acts that were attributed to ‘Imperialism’ were 


calculated to excite disaffection and hatred towards 
the author thereof and Government was meant to be 
the author thereof : 

Held, that the article was seditious, but consider- 
ing the small circulation of the newspaper and the 
fact that the editor was an young man of no very 
great education, the sentence was reduced. A. M. A. 


ZAMAN v. EMPEROR Cal. 292 
S. 147. See CRIMINAL PRocepurE Cops, 1898, 
s 225 684 





s. 153-A—Article containing criticism of 
British Imperialism—No promotion of class hatred 
—Charge under s. 153-A, if sustainable. 

An article ia a newspaper containing criticisms 
of British Imperialism and the Rulers of India 
accusing them of exploiting and crushing the 
‘workers’ and the proletariat cannot be gaid to be 
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calculated to promote feelings of enmity or Hatred 
between the Europeans as Europeans, and the Indians 
as Indians, and a charge under s 153-A, Penal Code 
is not sustainable in respect of such an article. A. M. 
A Zaman v. EMPEROR 5 Cal. 299 
$.153-A—Words tending to promote enmity 
between elasses—Presumption of intention of writer 

—Existing feelings between communities—Admis- 

sibility as evidence of intention. 

Where the words used in a book naturally and 
clearly have a tendency to promote feelings of enmity 
between two communities it must be presumed tnat 
the promotion of such feelings was the purpose or one 
of the purposesof the writer in publishing it. It 
ia also permissible to take into consideration the 
persons for whom the book is written andthe state 
of feeling between the two communities at the time 
of publication, as evidence of his intention to pro- 
mote feelings of enmity or harted between the two 
communities. In such cases it is immaterial whe- 
ther the statements were supported by authority. 
CHAMUPATI V. EMPEROR Lah 792 S. B. 

— S. 186—Ingredients of offence under— 

Resistance to warrant of attachment. 

If a Public Officer does no more than act upon 
the official instructions he has received and if those 
official instructions are not of sucha kind as to be 
obviously and patently illegal, then he acts proper- 
ly in carrying out such orders, and resistance to a 
Public Officer carrying out orders which upon the 
face of them are not open toobjection and are in 
proper form, is an offence against the statute. 

In cases of obstruction and resistance to legal 
process the court should look at the warrant of 
attachment and see whether the officer was doing 
something, which was not contained in the writ of 
attachment which would have justified reasonable 
resistance and only such reasonable resistance as 
was necessary for the purpose of resisting an unlaw- 
ful act. PIRDHI CHANDv DAKBARI JAYASWAL ° 

Pat. 144 





———— 8 188—Requiremenis of. 

The requirements ofs 188, Peni) Code are satis- 
fied only on proof thata person having knowledge 
of the order and being thereby directed to abstain 
from a certain act has disobeyed such direction 
It is not enough that he has failed to prove that. 
the disobedience of the order by another person 
was without Fis consent. There does not lie 
upon the accused person the burden of proving any 
such thing. LALCHAND Vv. IJMPEROR Sind 591 

ss 193, 194. Sse CRIMINAL PROCEDURE CODE, 

1898,s 164 776 
——~ ss. 194, 201. See CRIMINAL PROOEDURE CODE, 

1898, ss. 236, 237 803 

ss. 224, 225. See ORIMINAL PROCEDURE CODE, 

1898, 5. 75 192 
———-s. 225-B—Arrest of judgment-debtor— 

Payment of detention batta—HKefusal to follow 

process-server—Whether constitutes escape from 

lawful custody —Civil Procedure Code (Act V of 

1908), O. XXI,r. 40, scope of. ; 

Where a judgment-debtor who was left in the 
custody of the process-server on his payment 
of detention batta for two days, did not follow 
the process-server but made an escape though’ 
he appeared in court on the third day: 

Held, that the offence was of escape from 
lawful custody and that the fact that there was 

no order in writing for detention was immaterial] 
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but the offence being only a technical one, a 
nominal punishment would meet the ends of 
justice, In re NELLORE AUDINARAYANA REDDI 
. Mad. 242 (a) 
~— — S. 225-B—Warrant for arrest—Name or 
description of person to whom warrant is issued 
not given—sIllegality of arrest—Release of person 
arrested under such warrant—Whether an offence. 

A warrant from a court for arrest must be 
issued to some person for execution, and whera 
no name or description of that person is given 
in the warrant, the person arrested can have 
no knowledge that the person who presents the war- 
rant is legally authorised todo so. Itisof no con- 
sequence that the person who is arrested is unable 
to read the warrant and has no knowledge as to 
whether the warrant is or is not properly filled up 
but it is the duty of the court to issue a warrant in 
proper form,and where a warrant is incomplete 
the subsequent release of a person arrested under 
such a warrant is not an offence under s. 225-B, Indian 
Penal Code FATTU v. EMPEROR All 887 
———s 227—Conditionally released prisoner— 

Court to decide if such prisoner has violated 

conditions on which remission was granted. . 

Under s. 227, Penal Code, itis for the courtto 
decide whether a conditionally released prisoner has 
violated the conditions on which remission was 
granted tohim Until he has been found guilty 
under s 227, Penal Code, it ig not for the jail 
authorities to say that he has committed an offence. 
Emp RoR v. NGA Po MIN Rang 728 
s. 300, Excep. 4—Accused, when entitled 

to benefit of the exception—Criminal trial—Appeal 

—Plea of self-defence—If can be taken in appeal 

In order to take advantage of Excep. 4 to s 30 
of the Penal Oode, it must be shown that the 
offender did not take undue advantage or act in a 
cruel or unusual manner. 

There is nothing to prevent an 
raising the plea of self-defence in uppeal, if the 
facts onthe record would justify such a plea. Ncr 
Dap v. EMPEROR Lah 901 

s 302 
See CRIMINAL PROOEDURE Copz, 1898, ss 236, 237 





accused from 


03 

See Oriminat Proogpure Cone, 1898, s 423 1) (b) 
182 
See PENAL Cope, 1860, s 34 741 
See PENAL Cove, 1860, ss. 97, 100 665 
s 302— Murder— Sentence — Absence of 
personal grudge, whether ground for passing lesser 

sentence. 

The fact that the accused had no personal grudge, 
against the deceased and was either a hired murderer 
or one who was ready to kill another to please his 
master or landlord is no ground for not giving him 
the capital sentence Asa Ram v EMPEROR Lah. 620 





—s, 302- Murder—Sentence—Lesser sentence 
than death, when to be imposed, 
A person accused of murder should not be sen- 


tenced to transportation for life instead of to death, 
merely onthe ground that the evidence is not strong 
enough to justify an irrevocable sentence. lf the 
court has any doubtastothe guilt of the accused 
he should be acquitted. 

Where several persons are convicted of rioting and 
of murder committed with a view to prosecution of the 
common object of the rioters, prima facie all the 
persons so convicted should be sentenced to the 
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extreme penalty. Itisonly when special circum- 
stances are shown to exist in favour of any indivi- 
dual that the alternative punishment of transporta- 
tion ior life should be substituted fora sentence of 
death Each case or class of cases is to be con- 
sidered on its own facts and what may be admis- 
sible upon a conviction unders 302 read with 8. 
149 in a village agrarian dispute “where a free and 
honest fight on equal terms results in death ” would 
be an enormity in a case of gang assassination, 
MOoSADDI RAI v EMPEROR Pat. 841 (b) 


— sS. 302—Murder— Sentence—Y outh, 
extenuating circumstance. 

Where a boy of I7 committed murder without 
premeditation under a sudden impulse: 

Held, that he should be given a locus pænitentiœ 
and the irrevocable sentence of death should not be 
passed upon him 

Per Agha Haidar, J.— Itis true that in olden 
times boys of tender yearsused to be executed very 
often for petty crimes, but we are well on into the 
twentieth century and live underits humanitarian 
influences. YARA v EMPEROR Lah, 654 


———s 302—Trial of wife for murder of husband 
-—Alleged intimacy of wife with stranger— 
Unreliability of only eye-witness—Conduct of 
accused incompatible with guilt—Possibility of 
suicide—Evidence to convict insufficiency of— 
Dhatura poisoning—Presumption 
Where inthe trial ofa wife for having adminis- 

tered dhatura poison to her husband as a rerult of 
which he died, the evidence of the only eye-witness 
could not be relied on, and although she was suspected 
of having illicit intimacy with one of the deceased's 
friends, her conduct subsequent to her husband's 
illness was entirely compatible with her innocence and 
incompatible with her guilt, and in view of certain 
impossibilities in the prosecution story, the possi- 
bility of suicide could not be excluded: 

Held, that the evidence against the accused was 
insufficient to connect her definitely with her 
husband's death. 

Held, also, that in the case of dhatura poisoning, 
the contention, that in the absence of proof that the 
deceased was subject to a fatal dose of the poison, 
death asaresult of that poison cannot be presumed, 
is without force. SARABAI V. EMPEROR Nag 714 
— — SS. 302, 307 See ORIMINAL PROOEDURE CODE, 

1898, s 206 200 
——— 5 304 See Prenar Cone, 1660, ss. 97, 100 

665 

ss. 323, 332—Naib Tahsildar going to 

accused's village and demanding revenue—Beating 

of Naib Tahsildar by accused's sons—Court con- 

sidering it not improbable that accused was 

roughly treated by Naib Tahsildar—Section 382, if 
applies. 

On the Naib Tahsildar going to the village of the 
accused to demand payment of land revenue from 
him he raised an outcry and his sons came out and 
beat the Naib Tahsildar. The accused alleged that 
he raised an outcry because he was beaten and his 
beard was pulled by the chaprasis who had accom- 
panied the Naib Tahsildar and underhis orders. It 
appeared that although the reason alleged was 
not satisfactorily proved, there was more than a 
probability of the accused having been treated in 
the manner alleged: 

Held, that, in the circumstances the accused were en- 


whether 
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titled to the benefit of the doubt in that they tried to 
resist an illegal act of the officer and that s 337, Penal 
Code, would not apply to the case, and that for the 
injuries caused to the Naib Tahsildar, the 
person who caused them committed an offence under 
B 323. Nurov EMPEROR Lah. 897 
——— ss. 325, 379—Charge of theft —Question of 

intention—Conviction under s 825—Sentence of 

fine only—Interference by High Court—Criminal 

‘Procedure Code (Act V of 1898 . s. 489. 

A criminal charge of theft depends not on the 
questicn of title but on the question of intention. 
Consequently, an acquittal of a charge under s8. 
379, Penal Code, will be proper on a finding that the 
accused believed thestolen property to be theirs 

Where a Magistrate convicted certain persons 
under s. 325, Penal Oode but sentenced them to pay 
fines only : 


Held, that although the sentence was irregular, 





the High Oourt would not interfere under their 
revisional powers which were intended for the 
redress of genuine grievances and not of mere 

formal defects. RamcHANDER Rar v RAM BELAS 
Pat 624 

—s 332. 

See URIMINAL PROCEDURE Cope, 1898, s. 103 790 
See PENAL CODE, I8f0,s 323 897 


s 353. See CRIMINAL PROCEDURE CODE, 
1898, 8 75 192 

-~— —$ 354-Outraging the modesty of a girl— 
Offence under s. 354 -Whether can be committed on 
girl of five and a half years of age. 

While a girl of five and ahalf years ofage was play- 
ing about, the accused put his finger into her private 
parts and cdused a mark on them A little while 
after the girl complained of a burning pain in her 

rivate parts and ber mother saw a red mark there. 
Tho Giri told her mother that it was caused by the 
accused. The accused was charged and convicted 
for having outraged the modesty of the girl:. 

Held, Per Jack, J.— Under s. 354 it must be shown 
that the assault was made intending to outrage or 
knowing it to be likely to outrage the modesty of 
the girl. The conduct of the girl showed that in 
fact her modesty was not outraged, and in view 
of the nature of the offence the sentence should 
be maintained but under s 323, Penal Code. 

Per M C. Ghose, J — On the facts found s 334 was 
applicable and that such action on the part of a man 
as has been committed by the accused would tend to 
destroy the formation of a sense of modesty in the 
girl. Soxo v. EMPEROR Cal. 297 
ss. 361, 366--Mere presence at time of 

kidnapping—Abence of evidence to show doing of act 

in furtherance of kidnapping—Conviction for 
kidnapping—Propriety of. 

Where there is no evidence to show that a person 
did any overt actin furtherance of the act of kid- 
napping or took or enticed the minor within the 
definition given in s 361, Penal Code, the mere facts 
that he happened to be present when the minor was 
kidnapped, that he followed the kidnapper and was 
present in the house where the minor girl was mar- 
tied, do not, taken either singly or collectively 
establish a charge against him under s 366. RAMESH 
WAR TEWARIv. EMPEROR Oudh 813 
S. 366. See ORIXINAL PROCEDURE Cope, 1898, 
s. 423 (1) (b) 182 
s 366-A as amended in 1923— 
Essentials of offence under. 
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Usder s.3f6-A, Penal Code, the person who in- 
duces a girl of an age between the years 16 and 
18 without force or fraud to g>f1om any place with 
the intention that she will have illicit intercourse 
with himself does not commit any offence The 
new section, however, makes it an offence in the 
case of such girl if she is induced by 4 person to 
go from any place with intent that she may be or 
knowing that it is likely that she will be forced or 
seduced to illicit intercourse with another person 
ABBAS BEHARA v EMPEROR Cal. 308 

—- 8.379. See Puna Cope, 1860, s. 325 624 


——s 379—Auclion sale and delivery of posses- 
sion—Removal of bamboos by persons in posses- 
sion before delivery—Whether offence—Iransfer of 
Property Act (IV of 1882), ss 8, 8—Transfer of 
land--Bamboos, if pass with land. ° 
The auction-purchaser at a rent execution sale of 

a holding took delivery of possession and subse 

quently the persons who were in possession sut and 

removed certain bamboo clumps standing on the 
land. They were prosecuted and convicted under 

s 379, Penal Oode, and in revision it was contended 

that possession of the bamboos did not pass to the 

auction-purchaser along with possession of the land: 

Held, that when the auction-purchaser acquired 
the land, he acquireu the bamboo; too and hence the 
accused were rightly convicted. JAGMOHAN SINGH V 
EMPEROR Pat. 504 
—_——5s. 379—Person asserting right to property 

believing ita valid right—Whether can be guilty 

of theft. 

A person may be guilty of theft even if he be 
asserting a right to property which he believes to 
be a valid right if in the assertion of such rights 
he does something which he knows he has noright 
to do JIANDAIsHAH V EMPEROR Sind 584 
—— ss 393, 394. See ORIMINAL PROOEDURE CODE, 

1898, ss 234,.239 820 
———s. 395, offence under. See CRIMINAL PRO- 

CEDURE Cope 189x, s 307 896 
——s 409. See ÈvIDENCE Act, 1872, s. 15 

274 (b) 

———- S, 411— Possession of various stolen articles 
—Separate convictions, when legal 
When a person is in possession of various stolen 

articles he cannot be convicted separately in respect 

of each article unless the prosecution establish that 
there were different acts of receiving in respect of 

these articles. JaLaLv. EMPEKOR Lah 884 

———s. 463--Forged document—Maker of part 
of document- Presence of maker at completion— 
Whether necessary. 

Under s 463, Penal Code, not only the maker 
of a forged document but the maker of a part of 
such document is declared to be guilty of forgery 
if he has made such document or any partof it 
with the requisite intent It is, therefore, immate- 
rial if the person who makes a part of the forged 
document was present or not at the time when the 
forged document was completed MooL CHAND |, 





BaCHAMAL V. EMPEROR Sind 74 

— S. 498. See ORIMINAL ProcgpuRE CODE, 

1698, s 199 150 

Pleadings. See EASEMENT 458 
Construction 

The pleadings in India have to be construed 


somewhat liberally notwithstanding the fact that 
lawyers in general in the mofussil now are morg 
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fully equipped than the average mofussil lawyers of 
a half a century or more ago. ManmaTaa NATH V. 
RAKHAL CHANDRA MANDAL Cal 458 
————-construction of. See Catr LANDS 525 
—Court, if can set up new case for plaintiff. 

A plaintiff cannot be permitted to take ad- 
vantage of the defendant's plea and claim relief on 
that basis on the evidence on record as that would 
be springing a surprise on the defendant and 
would seriously prejudice him. G Sangaran POTII v 
SANKARAN RAMA SUERAMONEY IYER Travan 17 
Powers-of-Attorney Act (Vil of 1882), s. 5— 

Minor married woman— Power to appoint attorney. 

By virtue of the provisions ofs 5 of the Powers- 
of-Attorney Act, 1682, a married woman, even 
though a minor, can validy appoint an attorney to 
any acton her behalf and the presentation of an 
application by way of appeal to the Registrar by an 
attorney so appointed is not invalid. CHITTOORI 
CHINNAMI V. IMMANI VENKAYANNA Mad 646 
Practice. See PROVINOIAL SMALL Cause Courts ACT, 

1887, s. 25 463 
—and procedure—Pro-note. suit on—Defend- 

ant denying consideration—Plaintiff's case based 

on payment of cash consideration. 

Plaintiff sued the defendant ona pro-note. Defend- 
ant while admitting the execution of the pro note 
contended that if was not supported by cash con- 
sideration, but was executed in considerrtion of the 
transfer of the good-willof a journal The plaint- 
iff, however, throughout maintained that he paid 
ready cash as consideration. The trial Court held 
that the note was not sipported by cash considera- 
tion and dismissed the suit, but the lower Appellate 
Court found that the transfer of the good-wil: was 
sufficient consideration forthe n te and granted a 
decree to the plaintiff In appeal: 

Held, that inthe face of the plaintiff having 
maintained throughout that the pro-note was sup- 
ported by cash consideration, the lower Appellate 
Court was wrong in giving him a decree on an 
entirely new case made for him bythe court. 
G. Sankaran POTTI v SANKARA RaMa-SUBRAMONEY lYER 

Travan 17 

———— Cause of action—Suit for money- Cir- 
cumstances under which money paid different from 
allegations in plaint—Whether eourt can refuse to 

adjudicate. ii 

In a suit for return of money paid by the plaint- 
iff to the defendant, the fact, that the circum- 
stances under which money was paid to defendant 
are different from those alleged by the plaintiff in 
his plaint, does not affect the cause of action and 
decree cannot be refused because it would be tant- 
amount to changing the nature of the cause of 
action and a court cannot refuse to adjudica'e on 
the technical ground that some recitals made by him 
are false FAZAL QADIR v, Nazir AHMAD HAJI MUHAM- 
MAD Peshawar 569 








—Discovery of documents 
The right of discovery of documents must be fully 
taken advantage of ina case where the documentary 
evidence, if it is still available, might afford valuable 
evidence. MAHABIR SINGH v RAHIM RAMANADHWAJ 
PRASAD SINGH ii P. C. 220 (b) 
Interrogatories—Party on whom burden of 
proof lies—Right to issue interrogatories. 
A defendant upon whom the onus of proof lies 
cannot escape that onus by laying no evidentiary 
pasis for his defence but seeking to get admis- 
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sions from-the plaintiff by interrogatories; to allow 
interrogatories in such cases would be to open 
the door wide for parties to avoid opening the vase 
and taking up the onus of pro.f which lies on 
them, and to cast it instead on the other party on 
whom it does notlie Mariappany NALLA SEVUGAN 
SERVAI Mad 17 


if can be 





Second appeal—Fresh objection, 
raised— Prejudice to opposite party. 
An objection should not be allowed for the first 

time in second appeal though it may be based on 

proved facts when the opposite party is prejudiced 
thereby. R. FOULKES v. KANDASWAMI PILLAI 
Mad. 99 

——— Two similar suits decided by same Munsif— 
Appeals heard by different Judges—Dismissal of 
one and allowing of the other—Second appeal— 
Duty of court of second appeal. 

Where two suits of a similar nature were decided 
by the same Munsif and of the appeals therefrom 
heard by twodifferent Judges one was allowed and 
the other dismissed, and both the second appeals 
came before the same Judge: : 

Held, that it was the duty of the court of second 
appeal to determine whether there was ground for 
interference with either judgment taken by 
itself. IJARAKH CHAND v. S MOHAMMAD ABDUL BARI 

Oudh 696 (b) 

Pre-emption. See OUDH Laws Act,-1876,8 7 885 

Press Emergency Powers Act (XXIII of 1931), 
s 4 1),23. See GOVERNMENT or Inpia Act, 191%, 
s 72 f 225 

Prevention of Molestation and Boycotting 
Ordinance (V of 19321, ss 3,4—@ognizance of 
offence— How lo be taken - Opinion of Police Oficer 
as to whether facts justify taking cognizance— 
Relevancy of—Accused going from shop to shop: 
asking dealers not to deal in foreign cloth— 
Offence. 

Unders 5 of Ordinance V of 1932 a Magistrate 
may only take cognizance of an offence punishable 
unders 4 on a report in writing of facts which 
constitute such offence made by a Police Officer but 
the opinion of the Police Officer as to whether such 
facts justify the taking of cognizance under the Ordi- 
nance is irrelevant. Jt must always be for the 
Magistrate to decide in what particular manner cog- 
nizance shall be taken. 

The accused along with two volunteers went from 
shop to shop asking shop-keepers not to deal in 
foreign cloth and actually prevented them from what 
they had a right to do: 

Held, that under the circumstances the action of 
the accused amounted to the offence described ins. 3 
of the Ordinance. BasupEo NARAIN v EMPEROR 

Pat. 180 

Principal and agent. See Oonrractr Aor, 1872, 
gs 230, 233 

Commission agent paid money to buy and sell 
goods—Suit for accounts—Limitation—Duty of 
agent to satisfy principal of reasonable diligence— 
Agency, termination of —Cause of action for suit— 
Limitation, when begins to run—Hyderabad 
Limitation Act (II of 1822-F), s 76. 

D, a commission agent was paid Rs 5,500 for buy- 
ing cotton and cotton seeds and for selling them ata 
profit in Bombay Out of this amount certain bales 
of cotton and certain quantity of cotton seeds were 
consigned to Bombay with the knowledge of thg 
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plaintiff. D had paid only Rs, 1,000 in respect of 
the goods. On being asked to settle the accounts 
of the balance, D evaded and finally refused 
Plaintiff alleged that D had kept the cotton for a 
perio! without any reason during which time the 
price of cotton rose from Rs. 400 to Rs. 500 several 
times, and filed a suit for Rs 8,000, the am unt due 
from D: 

Held, (i) that D as agent was legally bound to 
satisfy the principal, the plaintiff, thas he acted 
with reasonable diligence and skill and in the in- 
terests of the principal; 

(ii) that D would be deemed to have ceased to be 
an agent of the plaintif from the day when the 
plaintiff stop ed D from selling the goods or when 
they were sold and the price was received by D; 

_ (v1) that the suit being one for accounts, limita- 
tion would begin to run from the date on which D 
ceased to bə the agentof the plaintiff or at the 
most when he received the price of the goods sold 
and that the suit was governed by Art 76 of the 
Hyderaqad Limitation Act. MeeR MAHBOOB ALI». 
SRIRAM ` Hyderabad 428 
Implied authority of agent to contract— 


Nature of proof required—Contract Act (IX of 
1872), 8 287 





Where a person alleged that he hadan implied 
authority to settle a lease on behalf of a shebait 
and the lower Court found thathe was acting as 


if he were the real shebait : 

Held, that the finding was insufficient to prove 
implied authority and to succeed in his contention, 
he must prove that he had been authorised to do 
some work of the class to which the present con- 
tract belonged, and that in the absence of such 
proofs, the authority could not beheld to be prov- 
ed to bind the principal Goran SRIDHAR MAHADER 
v, SASHI BHUSAN SARKAR Cal. 465 


Probate—Omission to issue citation to near relatives 
—Validity of grant—Power to revoke—Long delay 
effect of. , 
Where, in an application for probate the applicant 

stated that the widow andthe widowed sister of the 

deceased were the persons who had a prima facie claim 
in the estate and omitted to state that the testator had 
left some minor daughters and in consequence a pro- 
bate was granted without issuing citations to the 
daughters : 

Held, that the proceedings were radically defective 
in substance and the grant should be revoked 

Held, further that the fact that a long time had 
elapsed since the probate was granted was no ground 
in the circumstances for not revoking the grant, 

Banas OHANDRA DE v. MENAKA SUNDARI DE 


69 


: 121 
by partner of firm in individual capacity. See 
NEGOTIABLE [INSTRUMENTS Act, 1881, s 27 837 
Intention that more than one should execute— 

Actual execution only by one—linforceability— 
Instrument meant to defraud party-— Suit on, 
maintainability of. g 
Where the intention ofthe parties is that two 
persons should execute a promissory note and only 
one of them does so, it cannot be enforced even 
against the person who has executed itin fact. If 
a material portion of the instrument is found to be 
.& forgery, the instrument will not be enforceable, 


Cal. 
Promissory note See Sraup Acor, 1899, s. 2 (22) 
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Where it appears that- the primary if not the sole 
object of a transaction isto defraud a party toit a 
suit on the instrument is unsustainable. Konpon 
KUNJAN v Sankaran KUNJAN Travancore 210 

Proof of executien—Concurrent finding as to 
execution — Presumption as to considerasion—- 

Hyderabad Negotiable Instruments Act (V of 

1318 Fasli', s. 118 

When the execution ofa promissory note is prov- 
ed and there isa concurrent finding of courts to the 
same effect, the necessary presumption under s. 118, 
Hyderabad Negotiable Instruments Act, will be that 
consideration has psssed,so long as there is no evi- 
dence tothe contrary YENKA v. MUHAMMAD IBRAHIM 

Hyderabad 202 (a) 
Suit on. See PRAOTISE AND PROCEDURE 17 


—Technical defect in—Failure of suit— 

Suit, when can be based on original loan. : 

Where on account of some technical defect in a 
hand-note,a suit on it fails and the plaintiff seeks 
to get a decree on the loan itself, no decree can 
be passed unless the original plaint contains a 
specific case to that effect or the plaint is amended 
accordingly. BRIJBHUSON PANDE v. RAMJANAM KUER 

Pat 163 
Provincial Insolvency Act V of 1920 ,ss 4, 53, 
54—Fraudulent transjer more than two years old— 

Power of Insolvency Court to set aside such transfer 

—S. 4, scope of. 

Under s, 4 an Insolvency Court can declare a 
transfer to be void, even though it was more then 
two years old on the date of adjudication. 
JABANWAR SULTAN v, SAFDAR ALI KHAN 

Peshawar 97 
—— 88.4, 68. See LIMITATION Act, 1908, s, 5 soa 


ss, 4, 75 (3), Sch. i—S. 4, scope of— 

Right of appealof aggrieved party—Creditor allowed 

to intervene, if aggrieved party— Petition to include 

certain persons as debtors—Dismissal 0f— 

Appealability 

Though an order, dismissing a creditor's petition 
to include certain persons as debtors on the ground 
thatthe properties mentioned in the schedule were . 
joint family properties and as such other members 
of the family should be included. may not be ap- 
pealable under s. 75zand Sch. I, it is appealable under 
8. 75, cl. (3) with the leave of the court. Where 
the appeal has been admitted and allowed to be 
proceeded with, itis tantamount to the granting of 
leave as contemplated by the Provincial Jnsolvency 
Act. 

S ction 4 of the Provincial Insolvency Act em- 
powers the District Judge to decide ell questions 
whether of title or priority orofany nature what- 
soever and whether involving matters of law or of 
fact, which may arise in any case of insolvency 





- coming within the cognisance of the court or which 


the court may deem it expedient or necessary to 
decide forthe purpose of doing complete justice or 
making a complete distribution of property. Sec- 
tion 4 read with 8.75 and Sch. I ofthe Provincial 
Insolvency Act, does confer a right of appes] to the 
aggrieved party in acase in which an order of the 
present description has been made by the District 
Judge. $ 

A creditor who 1s allowed to intervene in an 
insolvency proceeding, even if his debts have not 
been proved before the court, isa person aggrieved 
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and has a right of -appeal, DINAJPUR TRADING & 


Banerne Oo. LTD. v. PROBBASH CHANDRA SEN 
Cal. 484 


———— s. 21—Alttackment—Property not included in 
assets by debtor—Claim by debtor's wife—No 
adjudication into claim—Order for attachment, 
legality of» 

Where the creditor applied for the attachment of 
a house not included in the schedule of assets filed 
by the debtor, but the debtor's wife claimed it as 
her own, andthe court ordered attachment before 
any adjudication into the claim made by the 


ife : 

"Hela, that the order of attachment should be set 
` aside. 

The summary powers conferred on the courts by s. 
91 of the Provincial Insolvency Act are intended to 
prevent the debtor from making away with what is 
his property, documents and books of account which 
might be used against him, property that he might 
run away with and take away out of the reach of 
the creditors, MRINALINI Dasst v. HARIHAR Da gah 

al. 


S. 24 —Debtor's application for adjudication 
—Considerations—Concealment of accounts, if 
ground for dismissal. | ne pa 
On a debtor's application to be adjudicated in- 

aolvent only two questions arise, namely, whether 

his debts amount to Rs. 5000r over and whether 
he is unableto pay his debts, and on consideration 
and determination of these two points the applica- 
tion of a debtor succeeds or fails The fact of the 
debtor's having concealed his accounts is nota 
ground on which the application can be dismissed. 

Souna MAL v. Jewan Dass Lah. 690 

— ss. 53; 54. See PROVINOIAL INSOLVENOY AOT, 
1920, 2. 4 97 

8, 75 (3). See PROVINOIAL ĪNSOLVENOY AOT, 
1920, s. 4 484 


s, 78 (2)—Judgment creditor sending proof 
debt—Annulment of adjudication before entry of 
debt in schedule—Exclusion of intervening period 
in computing limitation to execute decree. 

A decree for money was granted against the ap- 
pellant on the 29th January, 1925, and an applica- 
tion to execute the same was made in June, 1925, 
but it was not prosecuted because; the judgment- 
debtor had been adjudicated an insolvent, The 
application for execution, however, remained pending 
and was dismissed on the 28th May, 1930 In the 
meantime the order of adjudication was annulled on 
the 13th May, 1927,and another application for exe- 
cution of the decree was made on the 16th October 
1923. It was found that all that was necessary 
therefore, for the respondent to prove his debt was 
done by him but it appears that the Official Receiver 
did not formally include the debt in the schedule of 
debts prepared by him: 

Held, that it must be held that the respondent 
had proved hisdebt as that term is used in s. 78 (2) 
by having done all that was necessary to prove 
it and in the absence of a decision refusing to 
admit his debt it must be assumed that the debt 
was proved and, therefore, the respondent was entitled 
to the exclusion ofthe period between the date of 











adjudication and its anuulment,and the last ap- 
plication was not time-barred. RALI RAM v. WANT 
Lah. 644 
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Provincial Small Cause Courts Act (IX of 
1887}, 8.17, proviso—A pplication for order to 
set aside ex parte decree—Not accompanied with 
deposit of decretal amount—Subsequent deposit— 
No reason to justify extension of perioéd—Proviso, 
if complied with. A 
Where an application for au order to set aside 

an cx parte decree was not accompanied, as requir- 

ed by s. 17 (proviso), Provincial Small Oause 

Courts Act by a deposit of the amount due under the 

decrée or security to the satisfaction of the court 

for the performance of the decree or compliance 
with the judgment, and it appeared that the re- 

quirements of the proviso were complied with on a 

later date, after time and there was nothing to 

show that there were circumstances to justify the 
exercise of the power under s.5, Limitation Act, to 
extend the period: 

Held, that the application for an 
aside the ex parte decree was not 


order to set 
made in com- 


pliance with the law at all, and that the lower 
Court exercised its jurisdiction illegally or with 
material irregularity in entertaining that applica- 


tion. MUNSHI SINGH vi Bansropan UHAMAR Pat.599 


s 25—Revision—Practice—Findings of fact 
opposed to evidence on record—Interference by 
High Court, propriety of—Evidence—Account 
books of respectable firms—Remarks by Court, 
Although generally in an application under s. 25, 
Provincial Small Oause Oourts Act, the High Court 
will not generally interfere with findings of fact, 
where it is shown that the findings are such as 
could not have been arrived at on the state of the, 
evidence en the record, it is open to the High Oourt 
to interfere in revision under s. 25, i 

It is hardly proper to stigmatise the books of a 
respectable firm as books which it is not difficult to 
fabricate without coming toa specific ffnding that 
the books produced were as a matter of fact fabri- 
cated and without giving reasons therefor. DAMRI 
OHOUDHRY V. NATHUNI MIA Pat 463 


Sch. ll, Art. 28—Suit for movablesas heir 
of deceased—Jurisdiction of Small Cause Court. 
Where the plaintiff sued for the recovery of 

vessels and jewels which belonged to his deceased 

daughter on the ground that he was her heir: 

Held, that the suit fell within Art. 28 of the 
Schedule to the Provincial Small Cause Courts Act 
and was not cognisable bya Small Oaase Court. 

Even when objection is not taken, when there isa 
complete absence of jurisdiction acquiescence of 
the parties cannot give the court jurisdiction in the 
matter. RETHNASAMI THEVAR V. HATARAJA THEVAR 
. i Mad. 613 (a) 


Punjab Allenation of Land Act ‘XIII of 1900), 
See PUNJAB Court FEES AMENDMENT ACT, 1922, Sox. 
ll, ART. 22 641 


Land of agriculturist—Sale in insolvency 
proceedings—Proceeds paid to creditors and debtor 
` discharged—Subsequent objection to sale—Mainiain- 
. ability. 
. Though the land ofa member ofan agricultural 
tribe cannot be sold in insolvency proceedings, where 
a sale has “takeh place and relying upon the payment 
of the sale proceeds to the creditors, the insolvent 
applied for his discharge and obtained such an order, 
he cannot subsequently be allowed to object to the 
sale on the ground that the lands could not be sold 
under the Punjab Alienation of Land Act. JAI 
Kisuan Dass v. CHIBAGH Din Lah 812 
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- s 21-A—House in abadi, whether land. 

A house in a viliage abadiis not ‘land’ within the 
meaning of the Punjab Alienation of Land Act and 
8.21-A of the Act does Lot apply to the sale of such 
property. Deputy Commissions, Kanara v,Suiv RAM 

Lah 652 
Punjab Colonles—Grantee of yeoman class, whether 
acquires occupancy rights. 

A grantee of the yeoman class of the Ohenab 
Colony unlike a peisant grantee cannot acquire the 
status of an cecupancy tenant UTTAM SINGH V. DATAR 
Kaur Lah. 680 


Punjab Court Fees Amendment Act (VII of 
1922), Sch. Il, Art. 22—Punjab Alienation of 
Land Act XIII of 1900— Court Fees Act (VII of 
1870), s 17—Mortgage with possessicn—Subsequent 
bond creating charge—Suit by reversioner challenging 
both transactions —Court-fee—' Alienation’ —‘Distinct 
subjects’. 

After the execution of a mortgage with possession 
for Ks. 3,500 the mortgagor executed another deed 
charging tbe same land witha further sum of 
Rs. 232 and agreeing that the land should be redeem- 
ed only on payment of both the umounts. The 
second deed in no way altered the conditions of the 
first mortgage-deed. Possession of the land had 
already passed tothe mortgagee and the only effect 
of the second deed was to increase ths amount of the 
money secured on the mortgage: 

Heid, that the second deed did not amountito an alie- 
nation within the meaning of the Punjab Alienation 
of Land Act and astamp of Rs. 20 was sufficient for 
a suit for declaration by reversioner that the trans- 
actions were not binding on them. 

Held, further, that the suit did not fall within s. 17 
of the Court Fees Act. SupaSinex v, BELA SINGH 

Lah 641 

Punjab Land Revenue Act (XVII of 1887), 

8. 44. See BIKA Gurpwaras ACT, 1925, s. 18 (1) (b) 
ý 530 





—— 5. 117—Dispute as to title arising im 
partition proceedings—Suit for declaration of title 
—If can be entertained by civil Court. 

Section 117, Punjab Land Revenue Act, does not 
expressly deprive the ordinary courts of jurisdiction 
to decide a suit for declaration of title arising out 
of partition proceedings, but only confers such 
jurisdiction cn Revenue Courts. SUKHDEO SINGH v. 
MATHRA SINGIL Lah, 606 


Punjab Municipal Act (ill of 1911), ss. 81, 170 
Claim forrent by Municipal Committee—S. 81, 
applicability of. 

Section 81 of the Punjab Municipal Act cannot be 

applied toa case where money is claimed by a 


Municipality by way of rent and not as money 
‘claimable under the Act. Jamna Das v, NOTIFIED 
AREA COMMITTEE OF SHAHDARA Lah 516 


— $. 219—Effecting crude repairs to existing 
wall, whether constitutes erecting or re-erecting 
building— Offence, if committed. 

Effecting crude repairs to existing walls does not 
constitute ‘erection’ or ‘re-erection’ of a building 
under the Punjab Municipal Act and is no offence 
under s. 219 of the Act. ALLAH DAD v, EMPEROR 

Lah. 869 
Punjab Tenancy Act (XVI of 1887), ss. 36 (1), 

57, 54—Alorigage of occupancy rights—Subsequent 

sale—Landlura avoiding sale and recovering posses- 

sion from vendee— Mortgage, whether subsists— 

Morigege without pessession—Validity, 
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A mortgage without rosseraion of occupancy 
rights is vot void. 

Where a landlord has succeeded in recovering 
posscstiuu from the transferee of the occupancy 


Tights, the occupancy tenant can claim re entry not 
on the ground that he has got any option torevive 
the tenancy but because the tenancy exists and as 
he is the tenant and his transfer had been declared 
void, he is entitled to the possession of his rights, 
Therefore, where an occupancy tenant mortgages 
his rights and subsequently sells his tenancy and 
the landlord recovers poesession from the vendee 
after avciding the sale the mortgage 
extinguished but may be enforced against the 
occupancy rights inthe property. MUGARRAB KHAN 
v Nanp Ram Peshawar 518 


s. 39—Occupancy tenant—Denial. of land- 
lord's title—Whether effects forfeiture of rights. 
An occupancy tenant under the Punjab lenancy 

Act can only be ejected from his tenancy on the 
grounds enumerated in s. 39 of the Punjab Tenancy 
Act. The mere repudiation by him of his landlord's 
title does not involve forfeiture of his rights and 





render him liable to ejectment. BISHEN Das v. 
THAKUR SINGH Lah. 232 
— ss, 54,57. See PUNJAB Tenancy Act, 1887, 

s. 36 (1) 518 


s 59 (c)—Remarriage of widow—For feiture 

of occupancy rights . 

Under s. 59 (c) of the Punjab -Tenancy Act the 
rights of occupancy inherited by a widow will cease 
on her re-marriage, even though there is no male 
collateral in existence, Parmesuriv, RALLA Lah. 645 


— S, 77 (d)—Suit to establish right to occupancy 
by inheritance—Jurisdiction of Revenue Courts 

A suit by persons who are admittedly in posses- 
sion as occupancy tenants against the landlord 
to establish their right to hold the property as oo 
cupancy tenants on the ground of inheritance comes 
within the ambit of cl. (d) of8 77 of the Punjab 
Tenancy Act and is consequently cognizable by a 
Revenue Court, MAHLI v NARINDAR SINGH 

Lah. 857 (a) 
Railways Act (IX of 1890), s. 122 (1}—Crossing 

Railway line to enter platform, whether offence. 

Where in order to reach a railway platform the 
accused crossed the lineinstead of entering it by the 
ordinary route, and the evidence showed that there 
was a notice board putup at the station prohibit- 
ing such trespass, andthe accused was convicted 
under s 122 (1), Railways Act, and fined; $ 

Held, that the conviction was not illegal 

Per Curgenven, J.—“I am not going to believe that 
persons can wander about railway lines at their 
own will and pleasure without rendering them- 
selves liable under some provision of law which 
prohibits so dangerous a practice.” Inre Mopatt 
LAKSHMI NARASIMHAM SARMA Mad 202 (b) 
Rangoon Hackney Carrlages Act IV of 1917), 

S. 23. See SPROIFIO RELIEF Act, 1877, s. 45 

841 (ay 
——— S 23— Rickshaw, license for—Commissioner 
of Police not exercising discretion vested in him— 

Power of Court to direct him to issue license~~ 

Specifice Relief Act (I of 1877),8 46 . 

If a rickshaw complies with the conditions as laid 
down under s. 23, Rangoon Hackney Carriages 
Act and is found fit for public use, and 
if the Commissioner of Police has not issued- 
license up to the maximum number as fixed by him! 





is not, 7 
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then he must issue a license whether the rickshaw 
is old or not. 

Where he has not exercised the discretion vested 
in him it is open to the court under s. 45, Specific 
Relief Act to direct him to issue the license in ac- 
cordance with the rules framed unders 22, Rangoon 
Hackney Carriage Act Desyareppy PEDDAYAH v. 
COMMISSIONER OF PoLIcE, RANGOON Rang. 832 
Receiver, See Orvit PRocupuRg Cons, 1908, O XLII, 

r. 1 (s) 79 


Registration Act (XVI of 1908), s. 17—Assignment 
of vendor's lien over property worth over Rs. 100, 
whether compulsorily rejistrable—Transfer of 
Property Act (IV of 1882), s3. 8, 58 (4). 

The unpaid vendor's lien under the Transfer of 
Property Act is an interest in immovable prop- 
erty and ‘when document assigns such an inter- 
est inimmovable property of the value of over 
Rs 1vu0, it is compulsorily registrable under the 
Registration Act and when unregistered it is in- 
valid and unenforceable against the property. 

Section 8 of the Transfer of Prop2rty Act which 
says that whena debt is transferred the security 
therefor is also, transferred asa legal incident 
of the transfer, does not prescribe the 
manner or method of the assignment of the secur- 
ityand cannot override the Registration Act in 
cases where under that Act an assignment to be 
valid requires registration RANGANATUA AYYANGAR 
v. R RAJAGOPALA AYYANGAR Mad. 730 


———38. 17, 49—Unregistered lease deed— 
Admissibility in suit for damages for breach of 
agreement to lease—‘Collateral purpose’, meaning of 
A suit to recover damages for breach of an agres- 

ment relating to immovable property, which agree- 

ment is compulsorily registrable under s 17 of the 

Registration Act, is a suit which affects im- 

movable property and is not covered by the exception 

that such a document can be used for collateral 
purposes. 

A ‘collateral purpose’ means a purpose which ex- 
cludes all reference to the contract relating to im- 
movable property, 

A lease deed which is compulsorily registrable but 
not registered cannot be used for the purpose of 
deciding whether there has beena breach ofan agree- 
ment to lease immovable property to the respondent. 
Buawat V. AMRIK SINGH Lah. 424 
Ss. 17 (2),49—Receipt for money due under 

morigage—Registration, when necessary. 

A receipt for payment of money due under a mortgage 
need not be registered ifit does not purport to 
extinguish the mortgage, but if it purports to 
extingnish the mortgage, registration is necessary. 

An unregistered receipt which purports to extin- 
guish the mortgage cannot be used even to prove the 
admission of the mortgagee to return the mortgage 
bond. ASANUDDINY ASMATULLA Cal. 517 

ss. 19,35—Mortgage of sir land, reserving 
right totrces—Validity of vregistration~Sir land, 
whether includes trees—Registration in mistaken 
view of law —Effect. 

Where a registering officer disobeys a direction 
such as those in ss. 19 and 35 of the Registration Act, 
that he shall refuse to register the document, it 
may be that the registration should be held impro- 
perifthefact that he has disobeyed a clear and 
simple direction is evident from the proceedings, 
But registration isnot invalid if due care has been 
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exercised and disobedienceis due toa mistaken view 
of the law. KISANLAL MAHASRI?V, Paiku Kumar 

Nag 147 

ss 32,73—Presentation by minor—Validity 

of registration— Presentation under ss. 82 and 73 

— Difference. 

Fresh evidence in an appeal can only be taken if 
the Judge on an examination of the record dis- 
covers some lacuna which makes it necessary for 
him inthe exercise of his duty to decidethe case 
to geb some more evidence. It is nota right of the 
parties ; it can be exercised only bythe Judge and 
that exercise is hedged in by the requirement that 
‘grounds’ must be stated 

Presentation: by a minor claiming under a docu- 
ment in her favour forthe purpose of registration, 
before a Sub-Registraris perfectly valid. 

Principles which apply to the first presentation 
of a document undor s. 32 need not necessarily 
apply to the presentation of an application under 
s, 73 (1). 

Therg is no question of presentation at all under 
s 73. Ounrrroort OHINNAMMIv, IMMANNI VENKAYAMMA 





Mad. 646. 
———-8. 47. See O1vit PROORDURE CODE, 1908, s. 64 
452 

we s, 49. 
See REGISTRATION Act, 1908, 8 17 424 
See REGISTRATION Act, 1908,8 17 (2) 517 


~———S 77—Other claims, whether can be coupled 
with prayer for registration of deed 
lt is now well settled that no other claim can be 
coupled with the prayer to enforce registration of 
a document under s. 77 of the Registration Act. 
PROBADHA GOOLINI v. Banka BEHARI MANDÊL 


Cal, 500 
Res Judlcata. 
See Cora NAGPUR ENOUMBERED Estates Aor, 1876, 
8. 12-A 2 495 
See Civiu PROOEDURE Cope, 1908, s 11 
408,606, 724 
Restitution of conjugal rights—Suit for—Hus- 
band's longstanding immoral relations with another 
woman—Decree, tf can be given—Civil Procedure 
Code (Act Vof 1908),0. XXI, r. 82. h 
In a suit for restitution of conjugal, rights by 
the husband against his wife, if was found that 
there were long standing immoral. relations 
between the plaintiff and another woman who 
lived in a house provided by the plaintiff adjacent 
to his own house: 
Held, that the plaintiff was not entitled to a 
decree for restitution of conjugal rights unless 
and until he could give the courtreason to be- 


lieve that his intimate connection with the woman 
would cease if his wife returned to his house. 
Sıra Kumar v. DEBIDIN KUMBHAR Nag. 151 


Sikh Gurdwaras Act (VIII of 1925), 8. 16 (1) (2) 


—'Gurdwara', meaning of—Tank’, whether 
gurdwara DA 4 
A tank adjoining building used for public 
worship by the Sikhs can be regarded as a ‘gur- 


dwara’ within the purview of s. 16 (1) (2) ofthe 
Sikh Gurdwaras Act. GURMUKH SINGH v. SHIROMNONI 
GURDWARA PRABANDHAK OOMMITTEE Lah 698 
——_——3. 16 (2) (ilii—Gurdwara, essentials of— 
Hindu dharmsala and Sikh Gurdwara—Tests— 
‘Dharmsala,’ ‘sadh sangat,” meanings of—Sikh and 
Hindu—Distinction : 
Where it appearedfrom the evidence thata person 
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worshipped thakurs, gods and goddesses, feasted 
Brahamans atthe opening ceremony of the dharmsala, 
visited holy places of ihe Hindu religion, celebrated 
the marriages of his daughters according to Hindu 
rites, and finally on ‘his death was accorded the Kirya 
Karm ceremonies: 

Held, that in the face of such evidence it is 
impossible to come to any other conclusion than that 
he was a Hindu and nota Sikh. 

The word ‘dharmsala’ means primarily a place of 
rest and has subsidiary meanings which connote both 
a Hindu place of worship and a Sikh place of 
worship. 

The words ‘avind ravindagan sadh sangat mean 
itinerant members of the body of sadhus or holy men. 
It is not confined to Sikhs. 

In order to prove that a dharmsala isa Sikh 
Gurdwara and not a Hindu dharmsala it must be 
established that the dharmsala (1) was established 
for use by Sikhs, for the purpose of public worship 
and (2) that it has been so used by Sikhs. It is not 


énough to show that tbe dharmsala was used by- 


Sikhs or even that Sikh worship is actually carried on 
in that place. Gopinpa Mat v. LABH SINGH 

Lah. 600 
———s. 18 (1) (b —Punjab Land Revenue Act 

(XVII of 1887), s. 44— Gift for maintenance of 

gurdwara— Presumption ~Descent not from ofice- 

holder to office-holder but father to son—Pre- 
sumption. 

In the case of an assignment of the proprietary 
rights inthe land forthe service and maintenance 
of a gurdwara. to which admittedly a langar was 
attached, the provisions of s 18(1) (b), Sikh Gur- 
dwara Act afe applicable and the presumption therein 
éontained displaces the presumption which otherwire 
would arise under s. 44 of the Punjab Land Revenue 
Act, 1887. 
< Where the descent has not been from office-holder 
to another office-holder as such but has evidently 
been from father Lo son andthe assignment was an 


assignment without any diréct reference 
to any religious purpose, the reference to 
the religious purpose being confined to the muaft 


or remission of land revenue: 

` Held, that no presumption under s. 18 (1)(b) arose. 
Ran SINGH ~v. SHIROMANI GURDWARA PaARBANDHAK 
OOmMITTEE Lah 530 


Sikhism—Conversion to Sikhism from Muhammada- 
nism—Lssentials—Mere declaration of faith, whether 
sufficient 
Sikhism being a proselytising religion,a Mubam- 
madan woman can become a Sikhniby a mere decla- 
ration of faith without going through any other cere- 
ony, Kuyazan SINGH V. LAOHHMI Lah. 13 
Ind Courts Act (XII of 1866), s. 16. See LEGAL 
PRACTITIONER 593 


Specific Performance—Sale by guardian with 
condition for re-sale to minor—Suit by minor for 
specific performance of agreement to re-sell— 
Maintainadility — Nature of such agreement— 
Mutuality of contract—Guardian’s powers, 

Where the guardian of a minor sold property be- 
longing to the minor with a stipulation to the follow- 
ing eflect: “If it happens that you or your heirs 
have to sell the property to others, then you must 
sell it to the plaintiff or his heirs for the above price 
and also for such price as may be determined by 
arbitrators in respect ofany building that may be 
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constructed upon the land and the minor on attaining . 
majority sued to enforce specific performance of the 
agreement for re-sale: 

Held, (i) that the agreement for re-sale was a com-. 
pleted contract on the date of the eale itself and not 
a mere standing offer which could be revoked by sale 
to a third party: . 

(ii) that the contract was however net binding 
on the minor, and for want of mutuality could not be 
specifically enforced by either party. Thevalidity or 
the enforceability of such a contract does not 
depend upon the question whether it was con- 
ducive to the benefit of the minor ornot, VENKATA- 
CHALAM PILLAI v. SETHURAM Rao Mad. 315 F. B. 
Specific Relief Act (| of 1877), 5. 42—Suit for 

declaration of itle—Dispute only as to title of 

some properties —Suit in respect of title tq all prop- 
erties—Competency of—Limitation, when begins to 
run, 

Where the title of a person in possession is dis- 
puted to a part of the lands held under a common 
title, the dispute is in effect of his title toal! the 
lands and a suit for declaration of his title in 
regard to allthe lands, may properly be instituted, 
Limitation for such a suit runs fram the date when 
his title is disputed. Suxupev SINGH v., MATHRA 
SINGH Lah. 606 
——s. 45. See RANGOON HACKNEY CARRIAGES ACT, > 

1917, s. 23 832 
—#-s 45-—Suspension of rickshaw license— 

Owner ordered to repair rickshaw—Application for 

writ of mandamus alleging damage to_ rickshaw 

made by constable of Hackney Carriage Depariment 

—Application, if lies—Remedy of owner, suit for 

damages—Rangoon Hackney Carriages Act (IV of 

1917), 8 28, 

The license in respect of one of the _ rickshaws 
of the applicant was suspended by the Surerinten- 
dent of Police on the ground that it wasnot fit for 
public use and the applicant was directed to get 
the defects rectified and take it back for inspec- 
tion. Instead of complying with the order, the 
applicant sought the aid of the court for an order 
under s.45, Specific Relief Act, alleging that his 
rickshaw was wilfully damaged by a constable of . 
the Hackney Carriage Department under the direc- 
tions of the Superintendent of Police : 

Held, that the application must Le disn.it:rd and 
even supposing the allegations of the applicant 
were true, his only remedy was by a suit for 
damages. K. Y SUBBIAH v. COMMISSIONER OF POLICOR, 
RANGOON Rang. 841 (a) 
——ss 45, 50—Application for writ of 

certiorari to election oficer to include petitioner's 

name in list of candidates— Maintainability— 

Mandamus against Government, 

Where the Government carcelled the order of 
an Election Officer, accepting the nomination 
papers of the petitioner, and further directed under 
T. 35 (1) of the Rules for the election of members of 
Local Boards, that the petitioner's name be exclud- 
ed from the list of valid nominations and_ ballot 
papers, and the petitioner applied to the High Court 
to issue a writ of certiorari tothe Election Officer 
and to direct the said Officer to include hisname 
in the list of nominated candidates and then to pro- 
ceed to hold the election : 

Held, (i) that this was a prayer for a direction 
which would be suitable ina writ of mandamus, but 
quite inapjropriate in a writ of certiorari and 
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_ the High Court had no power to issue a writ of 
mandamus under s. £0 of the Specific Relief Act; 
(ii) the relief sought was only nominally against the 

Election Officer; i$ wasin reality against the Gov- 

ernment and the court had no power to issue man- 

datory orders against the Government. Kesara 

REDDIAR Vv. ABSILDAR OF PoLuR s Mad 187 

Stamp Act ill of 1899), s. 2 (22\—Promissory note 
—Essentials—Instrument containing promise to pay 
or to deposit in court—Whether promissory note — 
Negotiable Instruments Act (XXVI of 1881), 5. 4. 
Where the material part of a document ran as 

follows: ‘We shall pay to you the ssid sum to- 
gether with interest thereon at the rate of six per 
cent. per annum from this. dateas soon as you settle 
the High Court affair. lf it shall be ordered by the 
court that the aforesaid amount should be deposited 
jn court; we shall deposit only the said amount in 
court and pay to you the amount of interest accruing 
thereon till that date:” 

_ Held, that the document was not a promissory note 

either within the meaning of the Negotiable Instru- 

tents Actor the Stamp Act. . 

. To pay. money to athird party on behalf of the 

payee but on the third patry’s order cannot be treated 

as the same thing as, or equivalent to, payment to the 
payee or to his order, whichis the promise necessary 
in any note not payable to the bearer or to the payee 

only in order to bring it within the definition in s. 

4 of the Negotiable Instruments Act. That element of 

a promissory note has not been extended or altered in 

any way by theextended definition of a promissory 

note given in 8. 2 (22) of the Stamp Act. 

In deciding whether a document is a promissory 
note two tests are applicable ; (1) wasit the intention 
of the parties that the instrument should be a pro- 
umissory note, and (2) is the document a promissory 
note, in the common acceptation of the term by busi- 


ness men? Kortramasu VENKATARATNAM v. POLISETTY 
. BUTCHAYYA : Mad 121 
~ -—s.36,Sch.], Art 1 -Civil Procedure Code 


Act V of 1908),0. XIII, r: 4—‘Admission of docu- 

ment in evidence’, what constitutes—Mere marking 
` as exhibit, effect of—Acknowledgment and bond, 
, distinction between. 

In O. XII, r. 4, Civil Procedure Code, the words 
‘admitted in evidence’, must be taken to mean letting 
-inasa part of the evidence as a result of judicial 
determination cf the question whether it can be 
admitted in evidence or not for want of stamp. 

Where a document had been marked as an exhibit 
for purposes of reference but the endorsement pres- 
cribed by O. XIII, r. 4, Civil Procedure Code, had 
mot been madeon it and there had been no judicial 
determination of its admissibility: 

Held, that the document had not bezn ‘admitted in 
evidence’ and s. 36, Stamp Act, did not prevent the 
court from rejecting it subsequently as inadmissible. 

There isa clear distinction between an ‘acknow- 
ledgment’ and a ‘bond’, as defined in the 
Stamp Act. A promise to pay cannot be deemed to 
be included in an acknowledgment for the purposes 
of the Stamp Act. JAGAN Nara v. CHAULI 

Lah 535 
—--~—ss 36,75—Stamp rules, r. 7—Instrument 
not written on all stamp papers used—Admissibility 

—Admission by trial Court, effect of. 

Though a dozument contravenesr 7 of the Rules 
framed by the Government under s. 75 of the 
„Stamp Act if ithas been admitted in evidence 
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a 
by the lower Court, its admissibility cannot be 
questioned on appeal in view of s 36 of the Stamp 
Act. HAR NARAIN-SAHIB Ram v. BIHARI LAL-UHARANJI 
Lau ` Lah. 729 
— Sch l, Arts.1 and 5—Sarkhat containing 

stipulation to pay interest, whether acknowledgment 

or agreement— Proper stamp—Maintainability af 
suit on sarkhat 

Where an unstamped sarkkat was executed for 
balance of money lent but itrecito. that money had 
been paid in cash and contained an undertaking to 
pay a certain rate of interest : 

Held, that the sarkhat was an agreement and not 
a mere acknowledgment and could be | made the ` 
basis of a suit on payment of proper. stamp duty 
Ram PRASAD v. Suro BAKASU GOSHAIN 

All 688 
———— Arts. 510), 6, 40 as amended by 

Burma Stamp Act dl of 1932:—Form H 

(Revised 1926) of the Imperial Bank of India, 

Rangoon Branch—Stamp duty payable under Art. 4 

(c). : 

ce instrument Forn E (Revised 1926) of the Im- 
perial Bank of India, Rangoon Branch, is liable to 
stamp duty under Art. 5 (c), Sch. Iof the Stamp Aat 
as amended by s. 7, Burma Act (Il of 1932), 
and does not fall under Art. 6 or Art. 40, as it is not 
an “instrument evidencing an agreement relating 
to the ‘deposit’ of an instrument” constituting Or" 
being evidence of the title to any property whatever 
within Art. 6 (1), nor an instrument relating to the 
deposit of such an instrument within Art 6 (1), 
nor an “instrument evidencing an agreement relating 
to the pawn or pledge of movable property” within 
Art 6(2, nor can the document be, regarded as a 
mortgage-deed within Art. 40. In re” JMPERIAL BANK 
CF INDIA Rang, 761 F. B. 
Succession. See Customary Law (PUNJAB) 284 
Succession Act (XXXIX of 1925), Chap. IV— 

Testator having no title—Validity of will—Grant 

of probate. i 

Where the testatriz had lost title in the property 
of which she made a disposition by her will long 
hefore the date of the will, the will is a nullity and 
where there is no williathe eye oflaw, there can 
be no probate in respect of it Suri MAHARAJ 
NANDESUWAR MAHADEOJI V. MUNNI Oudh 293 (a) 
187—Probate— Will— Executors — When 

probate takes effect. 

According to the view adopted by the Calcutta 
High Court regarding wills after 1870, on the ex- 
ecutors obtaining probate, they immediately become 
vested by force of statute with the whole of the 
estate, which belonged to the testator at the time 
of his death; or, in other words, the vesting takes 
place on the taking of probate, but relates back to the 
time of the testator’s death and to the estate which 
then belonged to him 

The legal heir of a testator in possession of his 
general estate can maintain a suit for the benefit of 
the estate so long as any other claimant does not 
establish his right to the same under the will. 
GOPAL LAL CHANDRAY. AMULYAKUMAR SUR Cal. 747 
Sults Valuation Act (VII Of 1887,,5. 8. See 

Court Fees Act, 1870 s. 7 (4) (e) 705 
Trade Mark—Jnjfringement—Passing off case— 

Distinctive Mark—Innocent user—Actual deception — 

Publici Juris—Test of—Jurisdiction of courts— 

Foreigner, if entitled to relief—Damages—Special 

damages if to be proved—Injunction, granting of. 
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The plaintiff started a tile factory in British 
Malabar in 1920 choosing as his trade mark the 
figure of a crown which was impressed on one side 
of the tile and the name of the factory and other 
particulars were impressed on the reverse side, 
and he registered the mark as required by law. The 
defendant who is also a manufacturer of tiles in the 
Cochin State from about the middle of 1923 began to 
use a crown mark which closely resembled the mark 
of the plaintiff and exported the tiles to districts 
where the plaintifihad a large business, thereby 
coming into competition with the plaintiffs’ trade. 
The plaintiff's alleging that he came to know of this 
only in 1925 instituted a suit to restrain the defend- 
ant by an injunction from using the crown mark on 
his tiles andthus trying to passoff his goods as 
the plaintiff's goods, and also claimed damages : 

Held, (i) although the crown is a well known thing 
when it is used as a trade mark by a particular 
maker fora particular article, it gives him such a 
right in it that another person cannot adopt the same 
device, thereby becoming distinctive The defendant 
had noright to put the same mark to the tiles of his 
manufactures ata time when the tiles of the plaintiff 
to. which the crown was affixed were in the market 
as- vendible article; 


(ii; it is not necessary that the mark should have 
been used for any definite ur considerable length of 
time. . The plaintifi’s intention to continue the mark 
by itself conferred a right in him to that mark and it 
is sufficient if the article with the mark has actually 
become a vendible article inthe market with intent 
on the part of the proprietor to continue its 
production and sale; 

(iit) if the public have come to associate the crown 
mark with the goods of the plaintiff who began to 
use it first and as denotingthe article he is manu- 
facturing and selling andif another person uses the 
same mark in the manufacture and sale of the same 
article it seems to follow that he is acting in vio- 
lation ofthe law that no ons in selling his goods shall 
make such representation as wiJl enable him to pass 
them’ offas the goods of another so as to get the 
benefit of that other’s reputation; 

(iv) in the case ofa common article it behoves the 
manufacturers in putting their products on the market 
to be careful to avoid adopting any factors or elements 
which may be likely to confuse their article with the 
almost similar article put on the market by another 
manufacturer; 


(v) if an article has acquired a distinctive meaning 
in the trade connecting it with a particular person's 
manufacture, and another so makes uphis goods as 
to lead purchasers to believe, or to create a probability 
of their believing, that they aro buying the goods of 
the former, when in fact they are buying the 
goods of the latter (though there is no intention to 
deceive and no special damage proved), a Court 
will grant relief by way of injunction. The 
fraudulent intention is essential in the first case; it is 
unnecessary in the second; 

(vi) the plaintiff's business though not started i 
Cochin has a remedy by suit in Cochin; g 

(vii) the real test to fiad publici jurisis whether 
the use of it by other persons is still calculated to 
deceive the public, not the long duration of fraudu- 
lent user; 

(viti) special damages need not be proved and 
it is sufficient to show that the plaintiff's rights have 
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been invaded, in which case damages must be 
awarded; 

(iz) the plaintiff was entitled to the injunction 
prayed for MANAGING PROPRIETOR OF THE MALABAR 
TILE Works ». ARUNACHALAM OHETTIAR Cochin 555 
Transfer of Property Act (IV of 1882),ss. 3, 8. 

Transfer of land—Bamboos, if pass witle land See 

Prenat Cops, 1860,s 379 ; 504 
ss 5, 58 (f)—Siiwation of property—If 

affects construction of Act—Parties in British 

India—Whether can effect mortgage of property 

outside british India—Deposit of title deeds in 

Bombay — Property where Act not applicable— 

Burden of proof of validity of transaction, 

The Transfer of Property Act isto be con- 
strued irrespective of the fact whether the property 
is inside or outside British Inoia, or whether the 
property is situated in a province to which the Act 
applies or not. Thecourt whichis bound to give 
effect to the provisions of the Transfer of Property 
Act must judge the transaction according’ to the 
provisions contained inthe Act unless the contrary 
is proved ` 

lt is possible to effect a valid 
gage in British India of property 
India. 

The High Court has jurisdiction to enforce the 
morigage transaction effected by deposit of title 
deeds in Bombay in respect of property in British 
India where the Transfer fo Property Act has not 
been made applicable or in the territories outside 
British India, and if the transaction is sought to be 
attacked onthe ground thatit is contrary to the 
law of the place where the land lies the burden of 
proving that contention is onthe perty alleging if. 
CENTRAL Bank or INDIA, Lro. v. NUSSERWANJI H. 





equitable mort“ 
outside British 





BHARUGHA 3 “E. Bom 130 
s. 

See DEEDS 12 

See MUHAMMADAN Law 217 


————ss 32, 63, 74, 76—Mortgagee in possession 
—Tree falling from natural cause—Mortgaçee, if 
entitled to take it—Accession— Delivery of, when 
possible. ‘ 
A mortgagee in possession is entitled to take th 

produce of the property and a tree which falls by 

natural causes becomes part of the produce. Section 

63, Transfer of Property Act, does not .apply to 

the case, as the fall of a tree does not make the 

tree an accession to the mortgaged property, 

there being no additionto the property. Section 76 

(e) also does not prohibit the mortgagee from taking 

the wood of a tree which has fallen from natural 

causes, such wood being a part of the profits of the 
property and as mortgagee in possegsion he is entitled 
to take the profits. 

16 is only in case separate enjoyment of posses- 
sion is not possible that the accession should be 
delivered with the property. 

Where during the continuance of his mortgage 
the possessory mortgagee built a stable on the 
mortgaged property and removed the materials 
thereof by breaking it without injuriously affecting 
other property: 

Held, that the mortgagor could not claim that the 
stable should not have been removed. DURGA SHANKER 
v. GANGA SAHAI All. 889 
s 41—Purchaser not enquiring about vendor's 
title—No protection. 

A purchaser who does not make enquries about 
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the title cf the vendor before purchasing is not 
entitled to the protection of s.41, Transfer of Prop- 
erty Act SADDHA Sinou v. MANGAL Sinan Oudh 860 
S 54 See LIMITATION Act, 1908, Scu. |, 
Art. 114 582 
s. 55 (5)—Agreement to sell immovable 
property—Sale to third pariy—Suit for specific 
performance— Decree—Sale deed executed by court 

—Liability to pay unpaid consideration—Limitation 

Act (IX of 1908), Sch I, Art. 120—Vendee's 

delay in paying to mortgagees—Vendor having to 

pay interest—Suit to recover sumpaid—Cause of 
action—Limitation for suit. 

Two villages were subjecttoa mortgage. The 
mortgagor A, agreed to sell one of these villages to 
M who paid carnest money in cash but A subse- 
quently sold the villages to certain other persons. 
‘hereupon M instituted a suit for specific per- 
formancé and the vendees were also impleaded as 
parties ‘tothe suit On the suit endingina M's 
favour, a sale-deed was executed and completed. 
The vendees appealed tothe High Court with no 
success. M,then deposited the balance of the con- 
sideration, under s. 83, Tranrfer of Property Act, to 
the account of the mortgagees ashe had agreed to 
do and the mortgagees agreed to accept the same 
in part satisfaction ofthe amount due to them from 
A In the meanwhile A's estate had been taken 
over by the Court of Wards and the Court of 
Wards had to pay tothe mortgagees a large amount 
as interest which hadaccrued between date of the 
execution of the sale-deed by M and the date of 
deposit and consequently the Court of Wards in- 
stituted a suit against M for the recovery of the sum 
paid with interest from date of demand : 

Held, (1) that on the execution of the sale-deed in 
his favour the appellant became liable to pay the 
price forthwith, and thé fact thatan appeal was pre- 
ferred to the High Court did not suspend his liability. 
Jf he had deferred the execution of the trial Court's 
decree pending the appeal to the High Court different 
considerations might have applied, and as he 
insisted on the immediate execution of the sale-deed 
he must accept his liability arising from it; 

(2) that M was not entitled toretain the balance 
of the purchase money, there having been no plea 
that the payment of this sum was conditional on the 
remaining incumbrances being discharged; 

(3) the suit was governed by Art. 120, Limitation 
Act and was within time, the csuse of action having 
arisen on the date the mortgage3 were paid off. 

Under s. 55 (5) of the Transfer of Property Act 
the buyer ia bound to pay ortender, at the time 
and place of completing the sale, the purchase 
money to the seller or to such person as he directs. 





MAHTAB SINGH v. COLLECTOR OF SAHARANPUR ALU. 83 
—-———8 : 
See Olvin PROOEDURE CODE, 1908 8. 64 452 
See Income Tax Aor, 1922, s. 9 (1) (4) 864 
————sS 63, 74,76. See TRANSFER OF PROPERTY 
Act, 1882, s. 32 ; 889 
=————sS 76 (gi—Mortgage with possession—Failure 


to keepaccounts—Right to claim interest. 

Under s. 76 (g), Transfer of Property Act, a mort- 
gagee in possession “ must keep clear, full and 
accurate accounts of all sums received and spent by 
him as mortgagee” and if he does not do sohis claim 
for interest may be disallowed. SHADI lat v Lau 
BAHADUR P. C., 739 


=—-——— 88, 91, 105, 111—Permanent -tenancy— 


GENERAL INDEK. 
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Land given for building house—Tenant building 
house~Stipulation for quarter of sale proceeds to 
landlord in case of sale—Mortgage by tenant—Death 
of tenant without heirs—Right of landlord to 
redeem—Permanent lease, incidents of. 

M took the land in suit from the plaintifi's grand- 
father in 1863. The land was given to M for build- 
ing a house on the site and M agreed to pay an 
annual rent of Rs. 4-8. The lease embodied thé 
conditions that solong as thehouse stood on the 
site, M “his bhaubands orsuch others asthere may 
be” will continue to pay the rent according to the 
agreement, and in case the shop or the house were 
to besold it was not to besold without informing 
the landlord and in case a sale was made a quar- 
ter of the proceeds would be payable to the land- 
lord in 1875, M's widow mortgaged the property 
in favour of the predecessors of defendants Nos. 1 
to 3. The tenant died without leaving any heirs 
and the plaintiff, grandson of the original landlord, 


instituted a suit to redeem the mortgage of 
1875: 
Held, (4) asthe land was given for building 


purposes and the tenancy was an ancient one, there 
was a presumption that it was a permanent lease; 

(ii) that the landlord had an interest: in the 
mortgaged property and was entitled to redeem 
under s 91, Transfer of Property Act; é 

(iii) that the landlord had an interest also in the 
building erected by the tenant onthe land, as the 
tenant had agreed to pay a quarter of the proceeds in 
case he sold the property, 


Jn the case of a permanent lease the landlord 
is the owner ofthe land and the interest of the 
tenant is determined by denial of tye landlord's 


title under s 111 ofthe Transfer of Property Act. 
VENKATESU KRISHNA v. BHUJABALLI Bom. 481 


————s 100—Charge—Transfer of property 
without notice—Effect—Instrument creating charge 
— Registration, whether amounts to notice. 

A charge created by act of parties cannot be enfor- 
ced against the property in the hunds of a person: to 
whom it has been transferred for consideration and 
without notice of the charge. 

A document creating a charge need not be regis- 
tered and hence its registration by itself amount to 
create a notice. Panna LALU. Narayan Rao Nag. 376 
———— $S. 105,111. See TRANSFER oF Property Aor, 

1882, s. 91 481 
———— s8. 116—Tenant contumaciously holding over— 

Damages, assessment of. 

Where the tenant holds over contumaciously, the 
landlord is entitled to damages, ordinarily assessable 
at twice the amount of rent payable by the tenant. 
Sunpak SINGH v. Ram SARAN Das Lah 754 
— -——8. 117— Lease—A griculiural land—Registered 

instrument, necessity of—Verbal settlement, 

sufficiency of. 

A registered instrument is not necessary for a 
lease in respect of agricultural lands as such a lease 
comes under the operation ofs. 117, Transfer of 
Property Act. In such a case a verbal settlement 
is enough. GIRIBALA DASI v. DWARKANATH Cal. 81 


Travancore Civil Procedure Code of 1100 M. E., 
s. 109, O. XXI, r 2--Payment by surety out of Court 
before application to execute decree against surety 
—Uncertified payments, if can be pleaded by surety 
—Payment into Court by surety before notice to pay 
~-Interest, if payable on such amounts. 


Jawil INDIAN 


Travancore Civil Procedure Code-—concld. 


Where’ a surety fora judgment-debtor paid a part 
of the decree amount to the decree holder out of Court 
before the application to execute the decree against 
him was filed: 

Held, that the surety had not become a judgment- 
debtor on the date of payment and hence O. XXI, r. 2, 
would not debar him from pleading an uncertified 
payment. 

Payments into Court by asurety in conformity with 
the agreement between parties before notice to the 
surety under s 109, Civil Procedure Code, in a 
case where the surety's liability to pay arises only on 
notice to him under s. 109, should not be charged with 
any interest. NARAYANAN VASUDEVAN ELAYATRU Vv 
GRIGORI VINJERIA ° Travancore 77 
Travancore Clvil Procedure Code, O. XXI, r. 61. 

See EXECUTION 733 
Travancore Civil Procedure Code, Regulation 

VIII of 1100 M. E., O. XXI, r. 87. See EXECUTION 

418 
Travancore Civil Procedure Code, O. XXXIX. 

See AWARD 529 
Travancore Civil Procedure Code (old) (Regui. 

il of 1065 M. E.), ss. 278, 280 — Claim petition— 

Dismissal for default—S. 280, if applies—Suit to 

set aside order—Travancore Limitation Regulation 

(old) (II of 1062 ), Art. 9. 
_ Section 280, Travancore Civil Procedure Code (old), 
does not apply toan order dismissing a claim peti- 
tion for default Therefore, 8.278, O. P. Code and con- 
sequently Art. 9of the Travancore Limitation Re- 
gulation (old) do not apply to a suit brought to set 
aside such anorder. THANU PILLAI v. SUBRAMANIA 
PILLAY Travancore 798 
Travancore bIimltation Regulation (old) (Hi of 

1062), Art, 9. See TRAVANCORE CIVIL PROCEDURE 

Cops, (oLD) REGUL, 1065, sa 278, 280 798 
Travancore Nair Regul. (H of 1100 M. E), s 39. 

See MALABAR Law 659 
Trusts Act (Il of 1882), s 11—Trust providing for 

contingent interest to grand-daughters—Power of 

court to direct trustees to spend for nuptial expenses 
of grand-daughter—Absence of express provision 
in trust—Powers of court~ General principles. 

Under s. 11 of the Trusts Act and the principles 
of the English Law where there arises 
an emergency or a state of circumstances which it 
may reasonably be supposed was not foreseen or 
anticipated by the author ofthe trust and is un- 
provided for by the trust instrument, and which 
renders it desirable and perhaps even essential, in 
the interests of the beneficiaries, that certain acts 
should be done by the trustees which they them- 
selves have no power to do,and to which the con- 
sent of all the beneficiaries cannot be obtained by 
yeason of some not being sui juris or not yetin 
existence, the court will exercise its general admi- 
‘nistrative jurisdiction by sanctioning, on behalf of 
all parties interested, those acts being done by the 
„trustees 

One of the cases wherethe court will soact is 
where an advance is sought out of the capital of the 
estate for the benefit of a minor who isa beneficiary 
with a vested or contingent interest. 

Where a testator gave his wifea life-interest with 
remainder over to the settler's son for life and 
after the son's death tohis grand-children and the 
widow took out a summons by notice of motion for 
the purpose of obtaining an order from the court 
directing the trustees to pay a certain sum of 
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TrustS Act--concld. 
money for the nuptial ceremonies of one of the 


testutor's grand-daughters and certain other sums 
for paying off certain creditors from whom she had 
borrowed for litigation expensea and for paying of 
certain decree-holders from whom she had borrowed 
money for the grand-daughter’s marriage expenses 
and other items: < 

Held, that the court might sanction a ‘reasonable 
amount for the nuptial expenses of the grand 
daughter but not the other items. P. RAJAGOPALA 
GRAMANI V. BAGGIAMMAL Mad. 108 
—— s 47—Duties of trustee, if can be delegated. 

A trustee or ashebait can appoint a enb-agent, 
but such appointment must only be as a means of 
carrying out his duties himself end not for tke 
purpose of delegating those duties by means of such 
appointment GopaL SRIDHAR MAHADEB v., SASHI 
BHUSAN SARKAR Cal. 465 
U. P. District Boards Act (X of 1922), s. 35— 

Civil Procedure Code Act V of 1908), s 9-—Suit to 

challenge validity of election of District Board 

Chairman, maintainability 

The jurisdiction of the Civil Court totry a suit 
challenging the validity of the election of a Chair- 
man ofa District Board is impliedly barred by s8. 
35 (3) of the District sonrds Act and even an 
arbitrary disregard by the Local Government of the 
mandatory provisions of that section by refusing 
to appoint a tribunal to decide the question does 
not bring into play the jurisdiction of the Civil Court. 
Jotr PRASAD V. AMBA PRASAD All, 403 
Walver. See Civit Procepure Cops, 1908, s. 80 501 
Wajib-ul-arz, See Orvin PROCEDURE OODE, 1909 a 
———— construction of—‘La walad), meaning of— 

Daughters and their sons, whether excluded from 

inheritance by custom—No , clear statement in 

wajib-ul-arz—Case governed by-Hindu Law—Custom 
essentials of. ae 
A wajib-ul arz provided that “if out of a person's wives 
one is la walad orhas only a daughter and the other has 
a son, then the male issue having entered into posses- 
sion of the property should providethe mother deprived 
of issue (aulad) with maintenance food and clothing) 
and meet the expenses of the marriage of the girl 
who has not been married; that if two brothers holding 
a joint property, have joint mess and one of them 
dies leaving a la walad widow then the widow is 
entitled to get maintenance only, and even in the 
absence of the above noted particular case, a la walad 
widow generally shall remain in possesstcn of the 
share without any power of transfer; and that after her 
death the nearest heir to her husband warisan shauhart 
se jo garibi hoga shall enter into posssssion of the 
property. A concubine or her children shall not get 
any share except maintenance allowance": 

Held, Per Raza and Smith, JJ.—That ‘the word ‘la 

walad’ inthe operative portion of the wajib-ul-arz 
should be construed as meaning issueless and that the 
wajib-ul-arz in question did not provide for exclusion 
of daughters and their sons from inheritance by cus- 
tom. 
Per Bisheshwar Nath, J —The word ‘la walad’ used 
inthe first place should be construed as meaning 
‘3gsueless’ but in the second passage the word 
could not mean ‘issueless’ while in the last passage 
the word meant ‘sonless’ and not issueless and hence 
on a construction of the wajib-ul-arz, daughters and 
their sons must be held to be excluded from succes. 
sion by necessary implication, 
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Wajlb-ul-arz—concld, 


Per Raza, J.—Although a custom of exclusion of 
daughters or their issue from inheritance may not be 
expressly recorded in a wajib-wl-arz, it is permissible 
to deduce the existence of such a custom by 
reference to the various other provisions of the 
‘wajib-ul-arz read as a whole, but at the same time it 
is sound principleto bold that where a custom of 
exclusion of the daughter or the daughter's son is set 
up, not expressly but by way of implication, there 
must be very clear grounds to justify the inference 
that a custom which is so repugnant to the ordinary 
Hindu Law does in fact exist. 

When tae wajib-ul arz contains no clear and: un- 
ambiguous statement of thecustom in question it has 
no evidential value and the case must be governed 
by the Hindu Law. res 

A custom to be valid must be ancient, continuous, 
reasonable and definite and allthis must be establish- 
ed by clear and unambiguous evidence. - DWARKA -v. 
RaGHUBANSA Oudh 872 
———— Entry regarding legitimacy of offspring—If 

admissible in evidence. 

lt is not the function of a wajib-wl-avz to record 
statements as to the lagitimazy of the childrei of a 


proprietor. If it does so, the statement is inad- 
mis ible to prove the fast SUKHDEO SİNGH v MATIRA 
SINGH Lah, 606 
Wakf. See MUHAMMADAN Law 217 
Widow. See HINDU Law 271 
Will See HINDU i aw 721 
— — ——-Construction --Document must be read as 


a whole—Gift to daughter—Devise. in general terms 

--Absolute or limited estate. hi 

In the case of a gifttoa daughter, there is no 
presumption tbatshe takes less than what would 
be taken bya male. “{herefore, a devise in general 
terms, the testator siigply intending that the estate 
shall vest in the daughters in the event of the 
widows not exercising their power of adoption, 
without the addition of words of inheritance, will 
pass the entire estate of the testator, unless a cou- 
trary intention appears from the context. 

In matters of construction of documents decisions 
in other cases do not and cannot afford suiicient 
guidance 

It is a cardinal rule of construction that the mean- 
ing of the testator hasto b> ascertained after taking 
the whole of the document together. PRovaBaTI 
DEBYA v. SAROJINI DEVI Cal 95 


WORDS AND PHRASES:— 

Admission of document in evidence, what 
constitutes See STAMP AOT, 159», s. 36, Scu [, 
ArT, L 535 

Agreement discovered to be void, inter- 
pretation of. See Contract Act, 1872, s. 63 7 

Allenation. See PUNJAB Cogrr FEES AMENDMENT 
Aot, $922, SoH. Il, ART. 22 641 

Anytning done, whether includes penalries 
imposed 204 

Arising out of employment, meaning of. See 
WORKMEN S COMPANIES Act, 1923 472 

Avyavaharika, meaning of. See Hinpu Law 

242 (b) 

Collaterai Purpose, meaning of. See REGISTRATION 


Aor, 1903, s. 17 424 
Consplcuous, meaning of. See BENGAL PATNI 
TALUKS REGULATION, 1819, s. 8 397 
Costs of this suit In decree, meaning and 
construction of. See Costs 367 
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WORDS AND PHRASES :— 


1995, 


Dharmsala. See SixH GURDWARAS AOT, 
Ki 600 


s. 16 (2) jiii) € 
Distinct subjects See 'unsaB Court Ferres 
AMENDMENT AOT, 1922, Son, II, ART 22 641 
Existing embankment, meaning of. See BENGAL 
EMBANKMENT ACT, 1882,88 76, cls. (a) (b) 80 35 
Factory, interpretation of. See FACTORIES ACT, 
1911, s 2 (3) a) 
Final Order, 
> 1903, Son. I. ART. 184 (95) 435 
Final order of Appellate Court, meaning of. 
See LIMITATION Act, 1908, Sox. I, ART, 182 (2) 


326 

For your maintenance, significance of. See 
GRANTS ; 6 
Gurdwara, meaning of. See SIKU Gurpwaras Act, 
1925, 8.16 (1) (2) ` 698 


Incapable of remalning before the Court, 
meaning of. See ORIMINAL PROOEDURE CODE, 
1892, 8 540-A 853 

Judgment See Lurreks Parent (RANG), cl Boa 

Judgment, meaning of. See LETTERS PATENT 
(ALL), cl. 10 331 

Khandanlrishtadar, meaning of. See HINDU 
Law 1 

La walad, meaning of See WAJIB-UL-ARZ 872 

Malik mustakil, meaning of See GRANTS 6 

Member, whether includes joint family.. Sce 
Co-opsraTive Societies Act, 1912, s. 2 (c) 

Money due, meaning of. See COMPANIES ae 


L913, s 186 
_Person In authority, meaning of. See EvIDENCN 
AoT, 1872, ss. 24 to 27 474 


Public servant, meaning of See PENAL CDE, 
1860, s. 21 ; 588 
Sadh Sangat, meaning of See Siku Gurpwaras 
_ Act, 1927, 8 16 2) (iti) á 600 
Set off, whether includes equitable set off. See 
Court Fres Act, 1479, Sou J, Arr. L 719 


Specially authorised See PenaL Cope, lt60, 
s 21 538 
Step-In-ald. See Liurration Act, 1908, Sou. I, 
Art. 182 (5) 197 


Sult, meaning of, See Limitation Aor, 1908, Sou. J, 
ART. 181 : 7 
Tank, whether gurdwara See Siku Gurpwaras 
Act, 1925, s 16 (1) (2) 698 


Workmen's Compensation Act (IH of 1923) 
-—'Arisin) out of employment’, meaning of —Applica- 
tion under the Act—Judgment of Commissioner, 
contents of—Appeal to High Court—Power to con- 
sider questions of fact and of law. 


The expression ‘arising out of the employment, 
applies to the employment as such to, its nature, 
its conditions, its obligations and its incidents and 
if by reason of any of these the workman is brought 
within the zone of special danger and so injured or 
killed, the broad words of the statute, ‘arising out 
of the employment’ apply. ; 

In an application under the Workmen's Com- 
pensation Act, the Commissioner should state his 
findings as to what the applicant's employment or 
duties were and state his finding as -to how the 
accident happened. 

In dealing with an appeal under the Workmen's 
Compensation Act, if a substantial question of law 
arises, the High Oourt is entitled to consider the 
case as a whole on points of fact as well ason 


630. 
meaning of. See LIMITATION AOT, , 


437 - 


A 


-deduction permissible from 


` 


e 
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Workmen's Compensation Act—contd. 


‘points of law Gouri KINKAR BHAKAT v RADHA KISSEN 
QOotron MiILLS Cal 472 


———— ss 4 (1), 8 (1), (4)—Payments made to 
injured workman before his death—Whether can be 
deducted from compensation payable to dependants 
after death, os 
Under the Workmen’s Compensation Act the only 

the compensation de- 

posited under s. 8 (1), is in respect of funeral èx- 
penses. Consequently, payments made to an injured 





‘workman before his death unders. 4 (1) (d) canòt.” 


be deducted from the compensation payable undér 
8 4 (1) (a) after the death of the workman. The 
right ofthe dependants to compensation upon the 
death of a workman is independent of the workman's 
right to compensation. In the goods of Mauna NYI or 
KHANGONE Rang. 825 F. B. 
s 10—Notice in writing—Necessity of— 
Statement of cause of injury—Whether should be the 
same as in application before Commissioner. 
Section 10, Workmen's Compensation Act, requires 
a notice in writing. The expression “notice shall 
state in ordinary language the cause of the injury”, in 
8.10, does not mean that the notice must state in 
language to the same effect as the subsequent docu- 
ment, namely, the application before the Commis- 
sioner. Hira Lan v. Burman SHELL Om STORAGE & 
DisrrisuTine Co oF Inpr | rp. Cal. 250 
——— 8. 10—Notice of injury to employee, when 
, necessary—failure to give notice, if excusable. 
Notice. under s.10, Workmen's Compensation 
Act, is not necessary where the workman does not 
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Workmen's Compensation Act—concld, 


voluntarily Jeave the service of the employer and 
the want of a written notice canalso be excused 
if there was sufficient cause for failure to give 
notice or to institute the claim. 

Per Patkar, J.—It is desirable tbat both the 
provisos to s. 14 (1) of the English Workmen's 
Compensation Act,1925, should be reproduced in 
s. 10 of Act VIII of 1924, in order that want of 
notice may be expressly made liable to be con- 
doned. JartoHAND SOMOHAND Suan v ViraaL BAJIRAO 
MARATHE Bom. 630 
—-——8 12 —Scope—Principal — Liability— Tesis 

for ‘ascertaining -—- Duty of Commissioners -in 

compensation cases. 

The general notion of s 12, Workmen's Com pensa- 
tion Act, is. that, if it is ordinarily part of the 
business of a person to execute certain work, then 
ordinarily he will do that work by his own servants $ 
he isnot to escape liability for ` any accident that 
takes place merely by interposing a contractor, the 
contractor undertaking todo what the principal 
ordinarily would do for himself. 

The person referred to as ‘principal’ in 8.19, isa 
person an ordinary part of whose business is to 
execute the work or construction in the course of 
which the workman in respect of whom com pensation 
is preyed, = A. 4 

er Costello, J.—It is the duty of the Commissi 
to find as a fact that the work undertaken is sunde 
taken as part of the ordinary trade or business of 
the person or persons who areto be put in the 
„position of the principal for purposes of s 12 
KARNANI INDUSTRIAL BANK, LTD v RANJAN Cal, 54 
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grants to members of joint 
family. 
The Judicial Committee have, in the case of 
_ Bahu Rani v. Thakur Rajendra Baksh Singh 
‘decided onthe 12th January (142 Ind Oas, 
3) re-affirmed the principle laid dowa 
by the Boardin Jogeshwar Narain Deo v. 
Ramchand Dutt (23 I. A. 37; 23 O. 670) that 
_the principle of joint tenancy is unknown 
to, Hindu Law except in the case of the 
‘joint property of an undivided Hindu 
“family governed by the Mitakshara Law, 
which under that law passes by survivor- 
ship and have applied this principle to a 
-grant made to two brothers who constituted 
“a joint Hindu family. In the same case 
their Lordships have laid down certain 
important principles relating to the con- 
struction of grants made to members of a 
joint Hindu family:;Where a grant has been 
made to the members of a family the 
questicn arises whether it was made to the 
grantees severally oras members of a fami- 
‘ly, and on this point the opinion of their 
poe may be summarised .as fol- 
‘lows :— 
z (i) The question depends on the inten- 
tion of the donor as expressed in 
the grant; 
Prima facie a gift to a mem- 
ber ofa joint Hindu family is his 
separate property and will only 
become joint family property when 
it descends to his sone, unless he 
himself has made it joint family 
property by throwing it into the 
common stock. 
- (iii) The fact -that a -grant was made 
to two brothers and their heirs is 
“not a sufficient reason for holding 
that it was intended that they 
should take as members of & joint 
family. 


` (it): 


“Hindu Law: Adoption: ‘Relation 
. of family.’ 
-The judgment of the Privy --Oouncil in 


: 142—J. 1 


(142 Ind, Oas. 1) in. which their Lord- 
ships have reversed the decision .of the 
Allahabad High Oourt may unsettle to 
some extent the ~conception. of ‘family’-in 
Hindu Law and the prevailing notions as 
to whether females sfter their marriage 
belong to the family of their birth. . The 
High Uourt was of the view that in. the, case 
ofa Hindu his ‘khandan’ .consists of his 
lineal descendants and. collaterals in the 
male line and that.sistera and daughters 
after marriage cease to -belong to the fami- 
ly, but the Privy Council has held ‘that. the 
.word ‘khandan’ or .family .includes blood 
relations such as daughters’ sons.,.We think 
the decision has to be taken fo apply only 
to the construction of the particular will 
in question and should not be éaken as a 
general pronouncement on the meaning of 
the word ‘khandan’, — oF ss 
Counsel's Fees. A sR og 
At the annual meeting of the General 
Council of the English Bar,.Sir . Herbert 
Ounliffe, K. O., the Chairman of the 
~Coucil made some.- very interesting and 
important observations on Counsel's fees. 
The public did not quite understand, Sir 
Ounliffe said, that the great mass of. work 
at the Bar was in fact done -for a reason- 
able, moderate and ina few cases, quite 
inadequate fee. There was a popular de> 
lusion concerning the remuneration-of the 
Bar, derived from gossip, quite inaccurate, 
of heavy fees paid to fashionable” Oounsel 
in cases of great notoriety. Heavy. fees 
were veryrare in comparison. with the 
great body of work done by the Bar, In 
some cases they were undoubtedly justified, 
having ‘regard to the. complexity and im- 
portance of the work involved. In others 
it wasimpossible to shut one’s éyes to the 
fact that.they - were paid as a consequeicé 
of the client’s own insistence on the jm 
‘portance of fashionable. Counsel. - Sir Her- 
pert declared that he was not in the. least 
seeking to blame the fashionable Counsel 
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who often bad to put up his fees as the 
only meansof keeping his work wi'lia 
moderate dimensicns. Tke Bar, however, 
did not liké—in fact, deplored—iheee 
heavy feer, and it would much prefer to 
fee a moreegual Gistribution of financial 
yewards.: There were plenty of able and 
experienced Counsel in whom the public 
: could .have perfect corfidence, and who 
‘-would be prepared to work for reasonable 
and moderate fees. The soonér the public 
realised that, and realised it fully, the 
better it would be not only forthe Bar ‘but 
for the public themselyes, 


Junior Counsel’s fees, 
The Attorney Genera), Sir Thomas 
-Inekip, K. O., referring to the modification 
that the Council had made in the twc-‘hirds 
rule welcomed the hope that in due time 
the present, fees of the junior Bar for the 
preliminary work in litigation would be 
recognised as inadequate for the services 
which its . members performed. He said that 
it was a remarkable fact that the fees which 
‘had been inadequate thirty or thirty-five 
years. ago for the very same work of the 
junior inthe preparation of a case should 
` Btill, broadly speaking, be the fees which 
. were paid at the present day. Now that the 
two thirds rule tad been modified, the 
-Attorney-Ggneral hoped that the adequate 
remuneration. of the junior Bar, the value 
-of whose cervices was co often credited to 
the leader, might be recognised as in the 
publie interest. | E 


Interference with verdict of 
-dury. : 

Our readers may perhaps remember the 
decision of the Patna High Oourt in 
Emperor v. Rafi Mian (139 Ind. Oae. 885; 11 
Pat; 669) in which it was laid down by that 
court, siter a review of the authorities 
that the view that in a reference under 
p..307, Criminal Procedure Code, the verdict 
ofthe Jury cannot: be attacked unless it 
Was perverse or manifestly unreasonable is 
an errcneous One. If the Sessions Judge 
dieagrees with the verdict of the Jury, 
their Lordships held in that case, the sanct- 
ity of the verdict disappears and it has no 
greater force than the decision of any other 
tribunal, 

. In a,long comment upon this case we 
observed as follows : 

With all respect to the learned Chief Justice of 
the Patna High Court, we think thatthe view that 
if; he Sessions Judge disagrees with the verdict of 
theJuiy and makes a reference, the sanctity of the 
yerdict disappears and it bas no greater-‘force than 
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the decision of any other tribunal of fact, is unsound. . 
The sanctity of the verdict of- a Jury is notin our 
opinion in any way affected by the fact that the Judge 
disagrees with their verdict. The provisionin s. 307 
‘that the High Court may consider the entire evidence 
and give due weight tothe opinions of the Sessicns 
Judge and the Jury' ‘is not in any way inconsistent 
with the rule that the verdict of the. Jury car be 
interfered with only if it is manifestly erroneous. 
With regard to the observation of the learned Chief 
Justice that the English Jury is a product of the 
Common Law and the Indian Jury is astatutory 
creation, we think whether the system of trial by 
Jury is introduced by the Common- Law or by 
Statute, the sanctity of the findings ofthe Jury on 
questions of fact is an essential incident of the: system 
of trial by Jury.” (See 139 Ind. Oas. 17 J. at page 19.) 
We are glad to find that the learned 
editors of the Madras Law Journal have 


, also disagreed with the opinion expressed 


by the learned Judgesofthe Patna High 
Oourt:. In the Jatest issue of this Journal 
(64 M. L. J. Part VI, February) in comment- 
108 upon this case the learned editore say: 
“The judgment under notice. howeyer 
proceeds ona literal reading of the words 
of 8, 307 and the learned Judges hold that 
the High Oourtsin dealing with references 
uncer s. 307 are not trammelled: by the 
principles underlying s. 418 and 6. 423 (2) 
of the Code dealing with Criminal Appeals. 
The distinction between the English Jury 
system and the Indian Jury system which 


is relied on, though true, does not really 


conclude the point nor is there any justi- 
fication for the criticisms that the previous 
decisions of the various High Oourts did 
not appreciate the amplitude of the langu- 
age of the Oode, The Code uses the 
words “give due weight” and does not in 
that section give sny further guidance The 
courts have to gather the principles from 
the rest of the Code and the expression 
“due” is best understood in the light of the 
importance attached toa Jury's verdict as 
provided for in other parts of the Oode.” 

In view of the great importance of the 
matier in the administration of criminal 
justice we hopeths Patna Bar would at the 
earliest opportunity get the decision in 
Emperor v. Rafi Mian overruled. 


Separate Sentences for Rioting 
& Hurt. ; 
T'here is much divergence of opinion as 

to whether where a person is convicted 

under s. 147 and s. 323 of the Penal Code 

(rioting and hurt) it is legal to award separate 

sentences for each cf the offences. In a 

series of care) it has been held ‘that convict- 

ing a person fcr hurt where the only 
violence which formed the act of rioting 
was the hurt itself would be illegal under 
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B. 71, Penal Oode, (Vide,c g, Kunnamal 
"Mayan. Inre. (105 I. O. 828), Bishna v. 

Emperor (73 Ind, Cas, 517)], On the other 
hand it has also been held that the force ne- 
cəssary toconstitute rioting may fall short of 
‘oausing bodily pain’, and if further forca is 
used as to cause bodily pain, then the offence 
of riotiog which is complete by mere crimi- 
nal force is exceeded and the excess would 
constitute another offence, namely causing 
hurt. The question was recently considered 
by the Madras High Oourt in Sotharalan v, 
Rama Kone (142 Ind. Oae. 31) by Beasley, O. 
J., and Bardswell, J, and their Lordehips 
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hava praferred the second view dissenting 
from the earlier rulings in 105 I. O. 828 and 


73 Ind. Oas. 517. - = 

The view of tha Lahore High 
Oourt in 73 Ind. Oas. 577 has now. been 
disapproved by tha Allahabad, Bombay, 
Caleutta and Madras High Oourts, 

It may be noted that in the recent 
Madras case their Lordships have distin- 
guished the case of convictions under s, 149 
from those under s. 147.and that the rule 
laid down applies only to convictions under 
es, 147 and 323. Me Na 





LAW IN THE FAR EAST. 


. The current number of the Malayan 
Law Journal contains an interesting note 
describing the manner in which justice is 
being administered id the Far East, The 
Account purports to be a record of the 
writer's impressions gathered during his 
visit to the important ports along the coist 
of Eastern Asia, Regarding the adminis. 
tration of justice in Hong Kong, the writer 
Bays : : 
“ “Tt may not be out of place to mention 
a few instances of the peculiarities of pro- 
cedure in Hong Kong, . According to the 
local papers the trial of the Fang murder 
case took place before the Ohief Justice, 
After the accused had been found guilty, 
he appealed and the appeal was heard 
before the Ohief Justice and the Puisne 
Judge. Onreading a report like this, one 
would have thought that the proceedings 
were inaccurately reported. This was not 80, 
for Ordinance No. 27 of 1911 (Foll Oourt 
Ordinance) provides that the trial Judge 
may become a member of the Court of 
Appeal hearing an appeal from his own 
judgment. i 

“In a recent civil case in which Wood, 
Acting Ohief Justice, gave judgment for 
the plaintiff the defendants appealed,- Tae 
Oourt of Appeal consisted of thres Judges 
one of whom was the Acting Ohief Justice. 
After hearing the appeal Wood, Ag. 
O. J., thougat that. he had been 
wrong in giving judgment for the plaint- 
iff in the court below, He was disposed to 
reverse his own judgment but the other 
two Judges decided that he was right and 
dismissed the appeal," 


The writer notes that thera ara no Diatr’at 
Oourisin Hong Kong and that ‘the-- Paisne 
Judge of the Supreme Court has jarisdis 
tion to try all original actions and : proceed. 
ings ofa civilnature up to a sertain valu. 
tion. The Ohief Justice is to try all other 
cases. Regarding ths codification of lawr, 
the writer says thatthe laws are embodied 
in the New Revised Edition of laws in 
seven volumes and annual volumes -are 
added to these since: 1923. - But as no 
chronological lists of amendmentg are pub- 
lished along with them, a perusal: ofall the 
volumes is necessitated to:ascartain the 
exa3t state of the law. -A-~small volume 
ofthe reportiof a: few- casas: pub- 
lished by the Puisne Judge, is all the: law 
reporting that Hong Kong has; ` : . 

Ooming to Japan, the writer-quotes cər- 
tain excerpts from one of the daily newa- 
papers in Tokyo to show how the practice 
of the legal profession is being commercia- 


lizad. The aS 
“MORIZO: IDA—Attorney at Law. Er- 
pert in handling civil aad commercial 
cases. Many years in the Japenese Diplo: 
matic’ service in America and: Harope, 
Former Oonsul-Ganeral at San Francisco, 
Address; 8 Takaki-cho, Aoyama, Akasaka, 
Tokyo. Ter, ‘Aoyama’ 36-3541, e ` 
“TPSHINOR[ 1TO—Barrister-st-Lyw—- 
Experienced adviser on all legal‘ masters, 
Adiress : -13 Yashikinoichi 7-chrome, Kam- 
itgutsuidori, Kobe. Ter, ‘Fakial’ 618. > ` ` 
“GORO MASH[MO—Oounsellor'at Liv 
and Patent Attorney, will advise you- in 
any legal case, Address. No, 4, l-chrome, 
Yamamoto-cho (ngar Hinz oman), Kojimashi. 
ka, Tokyo, Tsu, ‘Kudana’ 33035 2° 


It. frequently happens in criminal cases 
that- the contest turns on whether the 
prisoner is the person who committed 
the crime charged. Oriminals seldcm seek 
to attract attention to their doings, and 
thé only possible witnesses: to identity 
‘have often little opportunity of observing 
closely the person- they are afterwards 
required to identify. Thus it is not 
‘difficult to- raise doubts as -to the cor- 
rectness of tbis type of evidence,- and 
consequently it mesay frequently happen 
that the guilty escape punishment 


through the insufficiency of the evidenee.- 


connecting them with the perpetration of 
the crime. This state of affairs is, of 
course, well known to both judges and 
futies; “80. that- there “is at ‘times a 
téfidency-to pay- insufficient attention to 
adlibi-@vidence once -somebody has been 
found-who appears to fit the description 
of..the-man: who-is “wanted.” But such an 
attitude however intelligible; is, - unless 
checked, -liable- to’ © produce even more 
serious--injustice by -causing innocent 
men. to - be- convicted. For if the accused 
was ot- present at--the crime, his defence 
$s: and. necessarily - must be, ar alibi, 
Moreover, ethe- strength of an alibi may 
be determined: largely by such ex!raneous 
considerations as. the prisoner's mental 
alertnéss in. e€curing -2s early as possible 
the~ necessary . -witnesses, a difficult task 
if it~bèfalls:an uneducated man suddenly 
charged with a‘crime- which he knows he 
has not committed. : 
: “The Oourt. ‘of -Oriminel Appeal - has 
throughout its career- been- compelled to 
-give:-frequent rulings on-the-nature and 
effect of alibi evidence, It has thus laid 
‘down ‘that:a ‘defence--of alibi- deserves 
little -weight. unless supported -by . the 
personal testimony:of- the accused : Rex 
wiKirkham (1209;- 73 J.-P. 406),. Bat if 
such. support is forthcoming the strength 
of the alibi. is entirely -a. matter for the 
jury. The conviction was therefore quash- 
ed in Rextv...Rufino (1911, 7 O.A. R 47) 
-where:the prisoner's evidence, supported 
-by. one ‘witnese, was that he was at home 
ill at. the.. material time, -and the trial 
‘Judge said to the jury :— 
<. “Here is a man who has. set. up an alibi 
which: is no-shadow of an alibi from any 
-possible . point of view.” 3 
In: all such: cases. it would appear that 
the jury should be directed that “they 


must be satisfied that this defence was 
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unsound before. they. convicted”: per 
Avory, J., in Rexv. Finch (1916, 120. 
A. R. 77.at 79). Moreover, where a series of 
crimes are charged in the same indictment, 
such as larceny by a trick, the same trick 
being alleged to have been employed in each 
case, if the jury are satisfied that the 
accused was not the person - who committed: 
the offence on some of the occasions, they. 
ought to acquit upon the whole indictment : 
Rex v. Funch (supra).- - eae 
“That theee rules are. by - no-.means of 
merely historical interet will be seen from 
-tbe recent case of Rex v. Rabbitt (1931, 
23 O. A. R. 112). In that case the prisoner 


: was charged with larceny and with assault 


with intent to steal, When the offences 
were committed he was out of employment, 
having recently failed in his business ab 
a jeweller. The only witness to identity 
was @ young -woman who was locked in 
a room- by- ths thief when he committed 
the theft. She had her first opportunify 
of identifying the accused nearly a month 
efter the crime aud only effected the 
identification with hesitancy.. The appel- 
lant’s case was that at the material time 
he was having sn interview with one 8, 
with aview to entering his employment, 
and correspondence purporting to have 
passed between the parties was produced. 
The trial Judge attacked the veracity of 
S., and suggested -to the jury that he bad 
concocted the alibi. The Court of Orimi- 
nal Appeal quashed the conviction so 
obtained on the ground that the defence 


“was obviously one to be treated 

seriously.” i 
An alibi will. naturally receive most 

credence if raised at the earliest possible 


moment, and failure to do this may lead 
to the prisoner béing refused Jegal aid, 
which he” otherwise would have been 
granted, as happened in Rex v. Bruce 
and Brown (1931, 23 0. A. R. 56), 

In every case-.the identity of the accused 
isa matter which must be proved by 
the prosecution. On this ground in Rex 
v, Hilditch (1832, B. O. & P. 299), after 
evidence had been given that the prisoners 
(who were charged with robbery) had at 
the time of the. robbery been at a distance 
from the scene of the crime, Taunton, dJ., 
refused to receive rebutting evidence that 
the prisoners had.on the contrary been 
near and in a position to commit the 
crime. In Rex v. Froggatt (1910, 4 O, A, R. 
115) the Oourt of Oriminal Appeal seems 
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to have considered the prosecution entitl- 
edto call eviderce rebniting an alibi 


after the cloca of the care, but the point: 


is not clearly reported. More recently 
this matter wes fully considered in Rez v. 
Liddle (1928, 21 O: A. R. 3) where the trial 
Judge had adjourned the case to enable 
evidence to be given contradicting a 
witness who had corroborated the prisoner's 
alibi, . On appeal it was sought to argue 
that the “matter arose ex improviso and 
that the case fell within the rule laid 
down in Rex v. Harris (1927, 2 K. B., 587; 
%6 Li J.K.. B. “4069),--But- the- Court 
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Suicide and The. Murder of the 
` Planes, : . > . Be ot 
‘Vacation is the time. when lawyers, 
desirous. of-a. change of expression, write 
letters to the public Prers; but the-output, 
generally. poor. during. the Obristmas 
yecess,.j8 more scanty than usual in this. 
Professor: Ernest Barker has written come 
pungent and learned observatiozs concern- 
ing. the contrasting legal views of suicide 
-on-this and thefarside.of the Tweed; 
end,.one-gathers from-his remarke; agree- 
ing generally, that .it is slmostimpossible 
to find. anything better. than :a.. poor 
historical reascn -for Englend’s Jaw relating 
to thé nature end.. the punichment .of 
suicide. - i : . ; 
Apart from suicide, ihe only other mat- 
ter-of correspondence is the Hare Oourt 
Tragedy, cr.the. Murder of the Planes, It 
weg -Mr, Ellis who started the. debate with 
the letter, now:famous, beginning: “Is it 
possible ?. Is it credible? appearing on 
Christmas’ Eve, That he should have 
found. time, in tke last houre, as it were, 
of .Ohristmas .shopping and preparation, 
to call. public attention to. the matter will 
sfford © -some ‘slight indication. — of 
tte gravity of the crime or outrage 
which caused him to protest. In vain did 
‘Master Bremner put in his defence. The 
lamentations became genera], and flowed 
not orly from individuals, but from 
Acsociations fommed. for. purposes which 
include the pruning and preservation of 
plane trees —The Law Journal, 
How Fees are Fixed: 
-~ Touching the fabulous prices sometimes 
placed on the services of leaders labelled, 
“fashionable,” Sir Herbert Ounlifie, K. O, 
as -Chairman .of- the Bar Oouncil, has 
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refused to accept’ this contention, and: 
Lord Hewart, O. J., after pointing out. 
that the course adopted was capable of- 
indefinite extension so as to prevent any- 
case from ever being concluded, added :— 

: “It appears also that the matter which- 
was in question was B defence of -an 
alibi set up by the prisoner—the com-~ 
monest of all defences; there is-nothing 
ex improviso about- such a- defence as 
that, but only- ordinary -common bene; 
to- conceive thata person who was-charged 
might be going to--say that he.-wa3 -not 
the-man.’—The Law- Journal,- = -« 


reminded the public that there are plënty 
of able.and experienced: counsel who. are 
ready and willing. to. undertake | their 
cases for reasonable and moderate fees. 
Where really resta.the responsibility for 
the disproportionate remuteration- of the 
few is convincingly demonstrated in Lord 
Carson’s b'ozraphy: by an incident of thé 
days when. he was constantly: opposed to 
Rufas Isasca, K. O., on whose fees his 
clerk insisted on calculating ` those -he de- 
mended for his master’s services. .Oace a 
solicitor boggled at a fee of 5:0 guineas. and 
insisted on a personal interview with the 
great. man, “The fee you ask ‘is a vary 
large sum,” he said. ‘[don't know whether 
he's tight, Im sure, but my clerk says 
I mustn't talk to you about it,” was the rep: 
ly. “But it’s a. very. big fee, Mr.:Carson,,’ 
You'r quite right. I think it’s a most exor- 
bitant fee.’ Then, taking his client by the 
arm, he showed him all the lighted : win- 
dows: of -a Temple-.. evening, “Do you 
see all those- rooms? Ia . every: one of 
those.rooms there’s a light,:‘ien’t there? 
In all of: them you may_ assume.. there's 
one. man, probably two or- three, .who'll 
do the case -.as well as I’il.do::it- my- 
self and most of them will charge -.4 far 
more.reasonable fee.” “Oh! no,- that’s not 
my point; I. wouldn’t dream of letting any- 
ove but you doit with Mr. Isaacs-on the 
other side.” | “Well,” said’ Oarson, “if you're 
such.a@ fool as that after all I’ve shown you, 
you'll just have to pay what my clerk asks 
you to pay.” —Thz Solicitcrs’ Journal. 


Bogus Degrees. . 

lt may be recalled that 8 year or two 
since, in .a case before him, Lord’ Hewart 
made some strong remarks relative to tho 
whole alphabet of. designatory_letters:row 


bo 


in use, indicating membersl: -p of one new 
body or another, whereof the ratio of 
importance often varies invaissly to the 
length and number of the initiale used. 
As time goes-on, there seems no ending 
to such combinations and. permutations, 
and while, undoubtedly, they impress the 
credulous, the law is powerless to stop 
the practice—in the absence, of course, 
of definite fraud, or infringement of the 
rights of established corporations. When 
Parliament meets agair, however, an 
effort is-to be made, at least, to stem the 
growing tide of bogus degrees, for which, 
one would gather, we have principally to 
thank foreign rather tban indigenous 
“seats of learning”. A Bill- will, it-is 
understood, be introduced in the House 
of Lords at the instance of the Association 
of . Scientific Workers, and the measure 
‘entitled the Bogus University Dagrees 
Bill. It proposes to prohibit the 
unauthorised use of letters denoting the 
holding of a University degree, and the 
granting of degrees except by recognised 
‘Universities at home and abroad. Oopies 
of the Bill have Leen sent to the Ohancel- 
lors, Vice-Ohancellors, Registrars and 
‘University M. P.s., Penalties are to be 
‘by way of fines ranging from 51, to 501. 
May we .be forgiven the pious hope that 
if the Bill matures as an Act of Parlia- 
“ment, ‘ Failed B. A.” or even “Failed 
B, A. twice” will not, concurrently, 
achieve marketable value in the manner 
familiar to those who have dwelt Hast 
‘of Suez!—The Law Journal, 


Man v. Woman, 

.“No woman can arrest me,” said a man 
who was arrested last wesk by a metro- 
‘politan police woman for being drunk, 
The . womar, - however, who. thought it 
neccesary to take him to the station! before 
he came to some harm in the London 
treffic, persisted, and, though the man 
struck her and ran away, caught him again, 
A male constable then helped her to res- 
trein Lim. 

The woman seems to have acted with 
firmness and courage, and no one ought 
to criticise her for doing her duty. It is, 
however, disturbing to find women placed 
in the position in which it may be their duty 
to arrest men, and particularly drunken mer, 
A struggle between a male prisoner and 
a female constable is unseemly, and might 
eacily lead to serions injury to the woman. 
Surely in London. there. are enough male 


JOURNAL 


‘to.cay and need reviaion. 


(142 I. O: 


constables to deal with men who need, 
arrest, Eyen'in arresting women, women run 
some danger, as it is well known that women 
cf the lower class are far more apt to resent 
and resist arrest by one of their own sex, 

We have. often said, as we honestly 
think, that women can perforic useful work 
in connection with police duties ; but we are 
still dubious about making the best. use 
cf them by giving them t:e fall status, 
powera and duties of constables,—Justice of 
the Peace. 


Frauds on Railways. 
Dealing with a number of young people 
summoned before him for intentionally 


avoiding - payment of their railway 
fares, the Lord Mayor of London 
said there -seemed- to be a tremen- 


dous amount of dishonesty among young 
people, many of whom appeared to have 
been well brought: up; and he regarded 
it as asad sign of the times. : 

There may be more of this dishonesty to: day 
than formerly, just as there is undoubtedly 
more serious crime, particularly among the 
young; bit the evil has existed long, 7 robaba 
ly almoet as long as the railwaye, The excuse 
has generally been that people see no harm 
in a small cheat of a big company, just as 
they make light of tricking an automatic 
machine,even though they are scrupulous in 
dealing face to face withindividuals. We 
fear this is a specious, or at all events 
only a partial, explanation. Penty of 
people who defraud railways today are 
well aware that the shareholders cannot 
afford to be robbed; but they do it al] 
the same. It looks rather as if the reason 
were that detection is not difficult, A railway 
solicitor told the Lord Mayor that every 
time a passenger was “excessed” one penny 
it cost the company two pence; an 
indication of the expensive staff that has 
to be maintained to deal with fraud. 

The . penalties are rather inadequate 
Where, there 
is no genuine poverty such dishonesty 
deserves to be visited heavily.—Justice 
of the Peace. 


Disease and Desertion. 

lcis interesting to observe how foreign 
nations deal with “their legal problems 
aad social relationships and to see how 
their ideas accord with our own. 

A French Court some time ago dealt 
with a matrimonial case in which a woman 
had left her husband because he had de- 
veloped tuberculosis, and decided that 


a 
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she was justified ón the ground that a 
contagious disease was sufficient cause for 
separation. f 

The Court of Appeal, however, took 
.the opposite view. “The abandonment of 
a sick husband or wife is a wrongful ac- 
tion, and contrary to the obligations of 
conjugal assistance.” “Accordingly the 
Oourt: of -Appeal granted a- separation in 
favour of the husband. i 

English courts would undoubtedly -fol. 
low the same line as the French Oourt of 
Appeal. Justification for one spouse to 
leave the other is founded on conduct, not 
on misfortune; and although a contagious 
disease might bea reasonable cause for some 
alteration in the domestic arrangements 
it could not bə a reasonable excuse for 
desertion. Misconduct resulting. in cər- 


tain diseases might conceivably be such’ 


reasonable cause, But the proposition that 
illness, however distressing, was in itself 
ground for desertion would find no sup- 
port, pt 

The case of Butler v. Butler [1917] P. 244, 
throws some lighton the question —Justice 
of the Peace. 


Jurors’ Grievances. 

` -One continues to hear of Jurors’ grievan- 
ces, They discharge a most important 
function in the administration of justice, 


‘Recent Legislative- Measures.. 


: the assessment should themselves be Judges 
-in 


The Income Tax Amendment 


Bill. 

Sir H. 8. Gour's Billfor.further amending 
the Income Tax Act has been referred to 
a Select Oommittee. The main purpose of 
the Bill, it will be remembered,: is that 
there.“ should _ be some. popular” con- 
trol in the matter of assessments and ‘that an 
appeal should lie against all assessments toa 
tribunal unconnected with the taxing 
authorities. The -second principle appaars 
to.have appealed to the Government and 
they seem to be prepared to concede to the 
proposal of the Bombay Auditors’ Associa- 
tion for the constitution in each pro- 
vince of a finel tribunal of appeal to be 
-composed of three referees, 2 High Oourt 
Judges and the Oommissioner of Income 


ax. } 
That the Income Tax Authorities who make 
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and their reward, apart from the shilling, is 
the consciousness of duty done and cf tke 
fact that they have played their part as 
citizens in maintaining law and order. Also 
the fact that, while acting as Jurors, they 
are receiving a liberal -education in law and 
legal procedure. aud have the opportunity of 
hearing judge and eminent Uounsel without 
payment for admission, Yet there is no 
doubt that the averages juror would prefer 
to attend to his business during working 
hours and that his Jury service isa. matter 
of great personal sacrifiss and incon- 
venience. ae T 
The latest grievance is that of the juror 
summoned to attend the Assizes at a town 
remote from his dwelling place. He has to 
incur heavy travelling and maintenance 
expenses and may have to do the journey 
on several successive days; days of waiting 
and days of actual Jury service, A Juror 
who had to endure these things has declared 
that “while nobody ought. to expect to be 
paid forhis Jury service, the cost of travelling 
should, at least, be allowed in these hard 
times.” For attending “‘‘administrative” 
Courts, such as those-which administer 
justice under the Unemployment Insurance: 
and Pensions Acts, the expenses of assessors, 
chairman and applicants are always paid.— 


“The Law Journal 





deciding whether the assessment 
is justified appears strange indeed. It is 
one of the fundamental axioms of justice 
that no one ehall be a Judge in his own 
cause and we hope the long delayed measure 
which aims at nothing but mere justice to 
the taxpayer will soon be passed, As regards 
the suggestion that a tribunal may be consti- 
tuted in each province composed of 2 
High Court Judges and the Commissioner, 
we think that this procedure will be entirely 
insufficient. Many of the assesseesof the 
mofussil will not be able to take up their 
case to the Special Tribunal thus‘constituted, 
The costs ¿will be prohibitive and sucha 
tribunal alone will not’ achieve the 
object of the bill, namely, to . mete out 
justice to the ordinary tax-payer who standa 
most in need of relief in ‘this direction. 
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-Notes of Recent Full Bench Cases. : 


ALLAHABAD HIGH COURT. 
` Agra Tenancy Act (III of 1926), 8, 246— 
. Decree passed by District Judge in second 
appeal—Further appzal to High Court, if 
lies. 

The language of s. 246, Agra Terancy 
‘Act, 1926, is wide enough to authorise an 
appeal to the High Oourt from a decree 
passed by a District Judge in second 
appeal, as such a decree would ba an 
‘appellate dec:ee’ within the meaning of 
‘the secbion (Mukerji, A O. J., King and 
Niamatullah, JJ), - Abdul Wahab Khan v. 
Ibrahim Khan, (t933 A. L J. 123), 


_ Hindu Law—Debts— Antecedent debts— 
Manager of Joint Hindu family other than 
father—Whetker. can bind family by dis- 
charging pre existing debt of family. . 

The question whether a debt is antece- 
dent or not scises only when the father 
.makes a transfer. It is the privilege of 
the father alone to burden the family 
‘estate by 8 mortgage, by discharging an 
,antecedent debt, which must be a debt of 
his own. A manager ofthe family, who is 
not the father, cannot bind the estate 
‘merely by discharging a pre-existing debt 
of the family. 46 A. 95, followed. 22 A. 
L. J. 182 explained. (Mukerji, A OQ J., 
King andNiamatullah, JJ.,) Chiranji Lai 
vy. Bankey Lal, (1933 A, L. J. wa) 


Letters Paient (Allahabad), cl, 10 —"Judg- 
‘ment'—Order of remand passzd by single 
: Judge— Letters Patent appeal, if lies against 
«such order. 

A final decision’ which effectually dis- 
. poses of anappeal before the High Court 
‘ amounts to ajudgment under cl. 10, Letters 
Pafent, Allahabad High Court, whether it 
: amounts’ to @ decree or noi. It it does not 
: amount to a-decree,it would amount to an 
order. A Letters Patent appeal lies against 
. an order of remand passed by a single 
` Judge of the High. Court under O. XLI, r. 
: 23, Oivil Procedure Code. (Mukerji, A. O. 
i J, King and Niamatullah, Ju.), Sital Din 
-v, Anant Ram (1933 A L. J. 127) 


‘Contract Act (IX . of: 1872), s. 74—Com- 
gromise decree containing stipulation by 
cway of penalty—Applicability of s. 74- 
Executing .Court, if. can interfere with 
‘stipulation—Crvil Procedure Code (Act V of 
1908), 8. 47. 

Section 74, Oontract Act applies to a 
compromise decree and it is open to a 


+ 


-- judgment-jebtor or to his 


court executing the decree to go behind it 
so as interfere with a stipulation by way of 
penalty contained in the compromise, 
46 A 571 overruled (Makerji, A. O. J, King 
and Niamatullah, JJ.) Mohi ud din v. 
Kashmiro Bibi. (1933 A, L. J. 132), 


Civil Procedure Code (Act V of 1908),8. 145 
—Security bond filed in Court to obtain stay 
order—Hxecution—Einforcement of boni 
against property—Separate suit for sale, if 
necessary, 

A regular suit should be brought for the 
enforcement of @ hypothecation lian. on 
immovable property mortgaged as security, 
to obtain astay order in a suit and it is 
not open to the court to which the security 
has been furnished to order sale of the 
property in execution proceeding 4, 
(Mukerji, A. O. J. King and Niamatullen, 
JJ.) Khair-un-nissz Bibi v. Oudh Commer- 
cıl Bank, Fyzabad, (1933 A. L, J. 142). ` 


'RANGOON HIGA COURT. 

Civil Procelure Code (Act V of 1908), 8. 60 
(k) (1)—Sum standing to the credit of deceas- 
ed judgment debtor _in_ benefit. scheme of 
Irrawaddy Flotilla Co. Lid — Whether a debt 
—Attachability, 

A debt for the purpose of attachment 
must bea debt that is payable to the 
esiats, not a 
- sum whici.a person may or may not pay 

io his’ unacontrollei discration, Ova- 

sequently’ a sum. standing to the credit of 

a deceased employee in thə Irrawaddy 

Flotilla Benefit Fand is nota debt within 
the meaning of s. 60, Civil Procedure Oode 
and is not attachable in execution (Paga, 

O. J., Dasand.Mya.Ba, JJ), Jivan Hansraj 

v. Irrawaddy Flotilla Co, as A. I, R. 
1933 Rang. 28). me 


OUDH OHIEF OOURT. 

Oudh Laws Act (VIII of 1876), 33. 107, 
11, 18 -Sale by public auction by Secretary 
of State—Whether immune from claim for 
pre-emption—Crown Grants Act (XV of 
1895), 3. 3 

A sale by public-auction made by the 
Sesretary of State for India in Oouncil. 
is immune from a claim for pre-amption’ 
by virtue of s,3, Orown Grants Act. Taé 
law of pre-emption -as enacted in the 
Oudh Laws Act does not apply to the case, 

i „a Bisheshwar Nath, 


(Raza and Smith, J, 
J., dissenting), i Baksh Singk va 
Harnam Singh, (10 O., W. N. 113.) 
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Notes and 


Alienation by Mahant: Possession 
of alienee, when becomes 
adverse. 

The extremely vexed question £s to 
when the possession of a transferee of 


properties belonging to 8 religious en- - 


dowment from the mahani for the time 
. being, becomes adverse to the endowment 
has been finaly set at rest by the Judicial 
Oommittee in Mahant Charan Dasv. Munshi 
Naurangi Lal (142 Ind. Oas, 214.) 
The decisions of the Board in Gnana 
Sambandha Pandara Sannadhi-v. Velu 
Pandaram (27 1. A. 69) and Damodar Das 
v. Lakhan Das {1 Ind. Oas. 40; 37 I. A. 
147) on the one hand, and in Vidyavarutht 
v. Baluswami Iyer (65 Ind. Oas. 161; 48 I. 
A. 30%) and Ramrupgir v Lal Chand Mar- 
wari (67 Ind. Oas. 401; 3 P. L. T. 352) 
on the other hand, had given rise to much 
confusion and conflict of judicial opinion. 
Their Lordships have now pointed out 


the real distinction between the two classes- 


of cases. “The cases in Gnana-Sambandha 
Pandara Sannadhiv. Velu Pandaram ( 27 I, 
A. 69 and Damodar Das v. Lakhan Das (31 
_ I, A, 147) were both of them cases in which the 
assignment cr disposition c>nsieted of sn 
assigoment or disposition of the Math 
and its properties. Such an assignment 
was void and would in law’ pass no title 
with the result that the possession of the 


assignee was ‘perforce adverse from 
the moment of the attempted assign- 
ment. Vidya Varuthi’s case, however, 


was the case of a disposition by the 
Mahant of an item of property appertain- 
ing to the Math, the disposition being 
in the form of a grant of a permanent 
lease. In a case of the latter kind the 
‘transfer, apart from any question of neces- 
sity, would continue for the life time of 
the ‘Mahant with the result that adverse 
possession of the particular property will 


only -commence when the Mahant who had. 


disposed of it ‘ceases to bë Mahant by 
death or otherwise.3 
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Comments. 


Their Lordships further observe that 
the rule laid downin Vidya Varutht's 
case is not confined to permanent leases 
but applies also to absolute grants. 


The Judicial Committee on Dis- 
covery of Documents, 

There isan Order in the Oivil Proce- 
dure Oode relating to discovefy of docu- 
ments, but the salutary provisions of the 
Ohapter are rarely taken advantage of by 
Indian litigants. The old routine of filing - 
documents on each side and calling wit- 
nesses is still continued, especially in 
the moffusil Courts. The Judicial Oom- 
mittee have, in a recent case Kunwar 
Mahabir Singh v. Kunwar Rohini Ramana 
Dhwaj Prasad Singh :142 Ind, Oas. 220): 
pointed out the desirability of adopt- 
ing this procedura, especially in cases- 
depending mainly on docamentary evidence, 
The appellants in this case wanted to rely 
on inferences from the non-production of 
documents. In regard to this their, Lordships 
said, “It is most regrettable that the right. 
of discovery is not fully taken advants ge 
of in such a case asthis, where documentary . 
evidence, if it is still available. might 
afford valuable evidence. But the 
appellant's failure to exhaust this source 
cannot be used against the respondents.” 


Presumption from Non-produc- 
tion of documents. f 
Ia the samo case their Lordships 

have laid down the true scope of the rule 
permitting adverse inference to be drawn 
from non-production of documents. They 
point out that before such a presumption 
could be raised the court must be satisfied 
that the evidence could be produced. In 
other words, the party who wants such 
an inference to be raised must prove 
that -the documenta are in existence snd 
could be produced by the opponent, - 
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Proceedings under §, 145, Crimi - 
nal Procedure Code—Omission to 
record that Magistrate is satisfied 
that there is likelihcod of breach 
of peace; whether vitiates pro- 
ceedings 

The vexed question whether proceedings 
under e. 145, Uriminal Procedure Uode, 
are rendered invalid by failure of the 
Magistrate to record that he was satisfied 
that there was a likelihood of a breach of 
the peace and the grounds on which he 
was so satisfied, was recently referred to 
a Full Bench of the Allahabad High 
Court in Kapur Chand v. Suraj Chand, 
(1933 A, L. J, 188) and the opinion 
of the Fall Bench is contained in 
the following passage of Mukerji, A. O, 
J's judgment:—if the Magistrate is satisfied 
from a Police report or other information 
that a dispute likely to cause a breach 
of the peace exists, he is seizəd of juris- 
diction to take action and he is empowered 
by the Oode to act in a particular way. 
If this view be correct, the jurisdiction 
of the Magistrate arises from the fact 
that he has received certain information 
and that he is satisfied as to the truth 
of that information. The jurisdiction of the 
Magistrate does not depend on how he pro: 
ceeds, There are two things-- one is the author- 
ity conferred on him to act and the other 
is how he is to act. If he has jurisdiction 
he is not deprived of jurisdiction merely 
because his procedure is erroneous or 
defective. The omission in such cases is 
not fatal to the proceedings and is no 
ground for setting such proceedings aside 
unless prejudice has been caused to the 
parties thereby, 


With regard to the objection that there 
is an illegality in such cases as there is 
a clear non-compliance with a provision 
of law, their Lordships say that there is 
no distinction between an illegality and 
‘irregularity’. The test in each case is 
whether the accused person has been 
prejudiced or not, 


Another point on which there is some 
conflict has also been decided by the Full 
Banch in thecase, viz. that under s. 423 
(d) of the Oriminal Procedure Code, read 
with s. 439, the High Oourt has no power 
in revision to award costs of the proceedings 
before it. The ‘Allahabad High Court has 

referred the Madras view to that of 
Bombay, 
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Mortgage: whether subsequent 
unregistered bonds create . 
charge. 4 

The execution of unregistered bonds by 
a mortgagor to the mortgagee with a 
stipulation that the mortgagor shall pay 
amount due on the subsequent: 
bond before he redeəms the prior 
mortgage and that he will not ‘mortgage 
or sell the property till the moneydue on 
the subsequent bond is paid, is common 
in India and the question whether the 
mortgagee has a charge in such a case for . 
the amount Jue under such bonds has often 
come befoxe the courts. Owing to thecon- 
flict of judicial opinion on the point, the 
matter was referred to a Fall Bench in 
Lallu Singh v. Ramnandan (1:4 Ind. Oas. 
733; 1930 A, L J. 155)and the opinion of the 
Full Bənch in that case was that such 
subsequent bonds would not create a 
charge on the mortgaged property. In 
view however, of the pronouncement 
of Judicial Oommittee in Aditya Prasad 
v. Ram Ratan Lal (123 Ind. Oas. 191) the 
matter was again referredtoa Full Bench 
recently in Jagannath Kunwar v. Jaipal 
(1933 A. L, J. ll) and the Fall Bench 
(Mukerji, A. O, J., King and Niamatullah, 
JJ) have overruled the earlier rule in 
deterence to the decision of the Judicial 
Oommittee in Aditya Prasad’s case, 


i India and the Judicial Commit. 
e9. 6 

Under the above caption a learned writer 
has contributed an interesting note to the. 
. “One can 
understand,” says the contributor, “why. 
the people of India, or oneor more of the, 
tribes thereof, still regard the Judicial. 
Committee of. the Trivy Council as a kind 
of unknown God from whom justica may 
be expected to come with reasonable hopes 
of fulfilment. Hard things are spoken 
of the Judicial Committee here and there 
and elsewhere in the British Common- 
wealth of Nations; but in India generally 
speaking, no. From that country cometh 
the praise; and thence come mostof the 
appeals which are still made to the 
Board in Downing Street.” The writer’. 
then refers to judgment of the 
as an instance of an occasion on which 
the Judiciel Committee can’ dispense 
justics for justice’s sake, without regard of 
persone, politics or expediency. : 


Board” 


` 1933) 


‘front, and would iavite his attention to 
-the series of articles contributed by a 
“person of such high authority as Sir 
H. 8. Gour, to tke All India Reporter 
of 1923. The days when the ‘tribes’ of 
India used to treat the Judicial Committee 
as an ‘unknown God’ have long passed 
a Wey. . 


Sentencing Tendencies of 
Judges. 
‘After an examination of 7442 cases 


Frederick, J. Gaudet, George Harrie, and 
‘Charles W. St. John of America have 
come to some interesting’conclusions on 
the sentencing tendencies of Judges. 
With regard to the relation between 
the severity of the Judge's sentence and 
his length of service they say that there 
is no general increase or decrease in 
the severity of the sentencing tendencies 
of Judges as they gain experience. “Perhaps 
the most interesting thing to be noticed,” 
the writers say, “is the fact that the sen- 
tencing tendency of the Judge seems to 
be fairly well determined before he sits 
on the Bench. In other words what 
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determines whether a Judga will be severe 
or lenient is to be found in the environ- 
ment to which the Judge has been sub- 
jected previous to his becoming an ad- 
ministrator of sentences. Of courae, we 
sre using the word environment in its 
broadest sense to include educational, 
religious, professional, social and similar 
influences which determine or help to 
determine one's behaviour, The behaviouri- 
ats tell us that because of his (the criminal’s) 
past environment an individual finds him- 
self in a position where he is going to 
be sentenced by a Judge. These data 
seem to imply that what determines the 
severity of the sentence he will receive 
is the past environment and heredity of 
the Judge.” 


But as one of the individuals to whom 
the authors wrote for advice in regard to 
the worth-whileness of such a research 
wrote, even ‘what a Judge had for break- 
fast frequently determines the kind or 
length of sentence he gave’ and the conclu- 
sions cannot to he taken to be scientific. 





MODIFIOATION OF CONTRAOTS. 


It is curious that the lawrelating to the 
modification of contracts by agreement 
between the parties, a subject which one 
would think to be straightforward, should 
in practice bristle with so many difficulties 
and have given rise to so many reported 
decisions, ` 

Where the original contract is under 
seal little trouble is now likely to be ex“ 
perienced as it is well settled that such a 
contract can be varied by a parol sg-ee- 
ment, Atcommon law the rule was that 
a contract under seal could not be varied 
by afresh agreement which was not made 
under seal, but the Qourts of Equity have 
always held themselves at liberty to allow 
the variation by asimple contract of a. 
contract under seal by preventing the 
party who has aego to the variation suing 
under thedeed. Now, by s. 44of the 
Supreme Oourt of Judicature (Oonsolida- 
tion) Act, 1925, reproducing s. 25 (11) of the 
Judicature Act, 1873, it is provided that 
generally in all matters not particularly 
mentioned in the Act, “in which there was 
formerly or is any conflictor variance 
between the rules of equity and the rules 
of the common law with reference to ;the 
same matter, the rules of equity shell prevail”; 


consequently when the question arises whe- 
ther or not a contract under seal can be 
varied by any agreement which is not 
itself contained in a deed, the Courts have 
regard to the principles which Oourts of 
Equity would have applied to the matter 
when the rulesof the common law would 
have prevented such a thing being done : 
Berry v. Berry (1929, 2 K. B. 315) ae 
In the case, however, of a contrast which 
is required by law to be made in writing 
the matter is not nearly s? simple, because 
although it has ben settled bsyond all 
raasonable doubt by the House of Lords 
in Morris v. Baron & Co. (1918, A, 0.1) 
that such a contract cannot be varied or 
a subsequent agreement made ‘orally by. 
the parties, it was also decided by the Lords 
of Appeal in that cas? that & contract required 
bylaw to be in writing can be rescinded 
altogether by parol. Iu order, therefore, to 
decide whether or not the jew verbal 
agreement is effective, it is necessary, in 
the first place, to determine whether it 
rescinds or merely modifies the old con- 
tract. And although the difference be». 
tween variation and rescission is & real one 
see Morris v. Baron & Co (supra) per Lord. 
Dunedin at p. 25), subsequent cases, such 
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.88 British & Benningtons, Ltd. v. North- 
. Western Cachar Tea Co, (1$23, A. O. 48) 
and Royal Exchange Assurance v., Hope 
(1928, Oh. 17%), would seem to show that 
in practice the dividing line may be a 
very fine one and that itis by no means 
always an easy problem to ascertain whe- 
. ther the common intention of the parties 
, was to extinguish the old contract or was 
merely to vary it. 
But the fact that it appears that the parol 
agreement was intended, not to rescind the 
| original contract, but merely to modify it, 
does not necessarily vitiate the new 
agreement. It may still be possible for 
the fresh arrangement to be upheld on 
the ground that it amounts merely toa 
waiver of stipulations as to the mode or 
time of performance of the old contract. 
Although, - as has been -seen, it is plain 
„that a contract required by law to tein 
writing cannot be varied by word of 
moat there is a series of cases which show 
. that 
mode or time of its performance may some- 
times be waived orally by the parties. One 
‘would have thought that the law upon a 
matter of such vital and unceasing recur- 
rence had long been ascertained and clear- 
ly settled, butsuch is not the case, The 
numerous authorities on the subject are 
ambiguous*and conflicting, and the whole 
‚legal position is, in the words of Mr. J ustice 
McOardie, most unsatisfactory and confus- 
ing. It is clear, however, that where one 
‘party to a contract at the Tequest of and 
-for the convenience of the other forbears to 
perform the contract in some particular 
respect strictly according to its letter, the 
contract is not varied atall, and that the 
mode and manner of its performance may 
be altered orally (Morris v. Baron and Co, 
(supra), per Lord Atkinson, at p, 31) ; and 
as this doctrine of forbearance is whelly 
distinct from a variation of a con- 
tract, which is a definite change of con- 
tractual obligations (Levey & Co. v. Goldberg 
(1922, 1 K. B. 688 at p. 690)), it would seem 
to follow as aresult ofthe cases examin- 
ed by Mr. Justice McCardie in Hartley v. 
Hymans (1920, 3 K. B. 475) that a waiver 
of stipulations as to the mode or time of 
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performance of a contract required by law 
to be in writing need not be evidence in F 
writing, if the waiver ia founded-on for- 
bearance and does not amount to a varia: 
tion of the contract. 4 

It is questions of this character which 
are in practice most likely to arise; but 
there are, of course, other problema with 
which the practitioner may be confronted 


such as whether the modification amounts 


to a fresh agreement superseding the 
old contractor was made merely to.correct'a 
mistake made in reducing the contract 
into writing or to express more accurately 
the original intention of the parties, and 
whether or not a new stamp is necessary 
in the circumstances, the manner in - which ` 
a joint and several contract can be modified, 
the effect onthe new agreement of the 
absence or inadequacy of consideration, 
in what circumstances, if at all, the 
old contract can be enforced in its original 


I 3 4 ‘form. 
stipulations in a contract as to the i 


That this branch of the law is full of 
intricacies few will deny, and it is of interest 
to find that inthe title “Oontract” in 
Volume VIL of the Hailsham Edition of 
Lord Halsbury’s Law of England, which 
has just been published, the subject is now 
discussed in a new part bearing the head- 
ing “Modification of Contracts.” It may 
be remembered that in the original edition 
this matter was dealt with under a section 
entitled “Excuses for Non-performance” ag 
part ofthe sub-sections on rescission by 
new agreement, waiver, and alteration or 
of written contracts; and 
whilst that arrangement was no doubt a 
strictly logical one, itis a fair’ inference to 
draw from the change which has been 
made, that the learned authors of the title 
came to the conclusion that the importance 
of the cases decided since the firat edition 
of the work was published made. it desira- 
ble, in the interests of the legal profession, 
that thelaw relating to the modification 
of contracts by agreement. between the 
parties should be stated in an expanded 
form and asa ceparate and independent 
part of the title “Oontract."—The Law 
Jcurnal, 


IMPROPER, COMMUNICATIONS TO THE JURY. 


Perhaps one ofthe most jealously guarded 
Tules of legal practice, as two very recent 
cases have Shown, is that relating to the 
making of improper communications to the 


members of a jury while engaged in the 
hearing of a suit, 89 much 80, indeed, that 
it is not difficult to feel a suggestion of 
sympathy for the luckless individual who 
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was unfortunate enough to contravene it 
. lately with respect to two jurors trying a 
civil cause before Talbot, J, (Kaye v. Clapton 
Stadium, Ltd, and Another. Times, 
November 4), The manin question, who, 
in fact, was himself a juror waiting to be 
Called upon in the next case, was a foreigner 
by birth and, though he had lived in this 
country for over thirty years, had never 
been in acourt of justice here before, and, 
being, apparently, somewhat interested in 
the subject-matter of the oase, without 
knowing any of the parties thereto, he 
made a remark concerning the plaintiff 
to two female members of the jury. His 
Lordship, upon being” apprised of this, 
directed him to ba detained in Oourt dur- 
ing the day, and subsequently, on the rising 
thereof, in discharging him on account 
of his complete absence of any ulterior 
motive, reminded him of the seriousness of 
such an offence and said that to., attempt 
to influence the mind ofa jury by private 
and secret communication with the 
members during the progress of a trial 
was very grave contempt of Court and was 
punishable by fine and imprisonment. 

Apart alogether, of course, from the 
quéation of contempt, such conduct may 
amount toembracery. “Anyone is at com- 
mon law,” says Halsbury, “guilty of th3 
misdemeanour of embracery who attempts 
to corrupt, inflaence, or instruct a jury 
or to insliag = them to favour 
one side more than thsother, whethar by 
money, promises, lettera, threats, or 
persuasion, orby any other means than by 
evidence and arguments in open Oourt at 
the trial " (Laws of England, Vol, 9. p. 489). 
Similarly, to give jurors money other than 
their proper fee amounts to embracery, even 
where there is no previous promise to pay 
it, and the offence, it may ba observed, may 
bs committed ss well by a member of the 
jury itself as by a parson connected with 
the case in any other fashion. 

It should be remembered, too, with 
respact to ihe conduct of the jurors them- 
selves, that members of a jury are not 
permitted to approach people interested in 
a case before them for the purpose of mak- 
ing or receiving communications or of 
discussing the matter in any way, with 
the sole excaption, of course, of the trial 
Judge, from whom they may atthe proper 
time and in the proper manner ssek to 
obtain such assistanéa as he is permitted by 
law to give. Thus, ia Ward v. Pioneer 
Catering Co, Ltd.; Brett v. Same (Times, 
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November 23), two jurors spoke to one of 
the counsel for the defendants in a lobby 
ngar the Court, and the latter, not recognis- 
ing them in the poor ‘light, made a reply 
to them, whereupon the plaintiffs objected, 
and his Lordship, though of the opinion 
that the conversation, which was in a jocular 
vein, would not in the least have prevented 
the jury dealing in a satisfactory manner 
with the case, thought the safer course was 
to discharge the jury and adjourn the trial, 
reserving the question of costs until the 
case should ba heard again. 

A type of communication to the jury that 
is also outside the pale of permitted 
practices is that of offering them insult 
in the courae of the performance of their 
duty, and this may extend even to words 
used by counsel in open Court. The case 
of In re Pater (33 L J.M.O, 142) affords an 
example of an over-ardent advocate finding 
himself severely rebuked for his conduct 
towards & member of .the jury. Here, 
counsel, it appeared, was defending a person 
indicted for larceny and, during the course 
of the trial, the foreman of the jury took 
exception to. an allegation made by him 
that a cartain witness was not telling the 
truth, whereupon’ counsel exclaimed 
to the foreman: ‘You had better not get 
into collision. with me, Sir,” e and sub- 
sequently, on rising to address the jury on 
bəhalf of- the accused, remarked that it 
was well that the foreman was not the only. 
juryman to determine the case, adding that 
he (the foreman) ought to be ramoved from 
the jury ‘box and another put in his place, 
When .the case was over, counsel was 
afforded an opportunity by the judge to 
withdraw the expressions he had used, and, 
on his refusal so to do, was fined the sum 
of 20! Ts. Thereupon he took the matter 
to the Uourt of Qaeen’s Bench which; 
however, declined..to disturb the fine; 
Oockburo, O.J., being of opinion that 
though such expressions were nat of 
themselves outside the right and privilege 
of counsel or contemptuous of the Court, 
yel when usad, even in the course of the 
address to the jary, for the purpose of: 
wantonly and unnecessarily and unjustifiab- 
ly insulting the juryman, then they became 
an abuse of the privilege of counsel and 
punishable as a contempt of Court, General- 
ly speaking, as Halsbury concisely puts it, 
“the Court will punish as contempt an 
insult offered toa juryman while perform- 
ing hisduty” (Vol 7, p. 291)—The Law 
Journal, 
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Extracts from Contemporaries. 


Presumption of Death. 

Mr Justice Langton was asked this week 
to presume that a man who (with his wife 
and family) disappsared in 1912, was dead. 
If alive, he would have been entitled to 
the estate of his sister, who died in 1932, 
but as nothing had been heard of him or 
his family for twenty years, two 
cousins of the deceased asked for a grant 
of lettera of administration. The brother 
had been cited by advertisement, but had 
not appeared, and there was a suggestion, 
though it wasnot seriously pressed, that 
he and his family might have been lost 
inthe wreck of the Titanic, The learned 
Judga dismissed the suggestion, and decid- 
ed that he could not find that the lost 
brother was dead at all. There is a great- 
deal of authority on the [subject of presum- 
ption and non-presumption of life and 
death, As to life, it seems that there isno 
presumption of law at all, and the question, 
if in. issue, is aimatter to be proved by 
evidence (839, e. g., Rex v. Willshire, 6 Q. B. 
D. 366, 50 L, J. (M. ©.) 57). As to death, 
on the other hand, if a person has not been 
heard of for seven years, 8 legal presump- 
tion arises that he is dead ; and Kekewich, 
J., decidedein In re Aldersey (1905, 2 Oh. 
181, 74 L. J. Ob. 548), where the cases are 
collected, that it is correct to presume death 
at the date of the last news received, not 
apoint of time seven years later. It 
is not easy to reconcile this view, with 
Mr. Justica Langton’s judgment ; but the 
case is cnly briefly reported, and he may 
have had facts before him which fully jus- 
tified his decision. When itis alleged that 
a whole family disappear and leave no 
trace,a Judge has certainly good ground 
for hesitation before he commits one of them 
to legal extinction.-Law Journal, 


Part-Heard. 

The first jesting use of the “part-heard” 
phrase was on an occasion when counsel in 
a case proceeding before a deaf Judge was 
asked by counsel in the next how the 


current case stood as regards its probable ` 


duration: “Part-heard” was the reply. 

It is now being said that, owing to the 
dreadful acoustic properties of our Courts in 
the Royai Courts of Justice, that even when 
the hearing of all concerned ia good, every 
case is a “part-heard” one,, and it has re- 
cently bzon suggeeted that, fora remedy, 
we should follow the example of the pro- 
gressive authorities in the Dominion of 


South Africa, in the Law Oourte of which 
country microphone amplifiers are now 
installed.—Law Journal, x 


The Application of Medical 
Science to Law in the United 
States. . . 
In the United States the practical ap- 

plication of medical science in the interests 

of criminal justice occurs along three 
different lines. - 

(1) The most common application is in 
the investigation of deaths into whose 
causation there entersa suspicion of crimi- 
nal violence It isthe purpose of such 
investigations to determine as accurately as 
possible the cause and manner of death, 

Not only must the causstion of death by 

the supposed injury be established in scien- 

tific manner, but other causes of death 
must be excluded, if the findings relating 
to the supposed violent cause are.to have 
full weight. The investigation of death and. 
its causes requires the skill and technical 
experience of the trained pathologist. Many 


. poisons produce no changes that can be cer- 


tainly detected by,the eye of the most skilled 
pathologist. In such cases the poison itself. 
must be detected, and it must be found to 
be present in a quantity that would make 
it a probable cause of death. Poisons 


and their action, detection and 
quantitative estimation constitute the 
field. of toxicology. The proof that 
a detected substance is the alleged 


poison mey require the use of some cf the 
experimental technical procedures of the 
pharmacologist or physiologist. The 
determination of the cause of death, and 
what is more important, the exclusion of 
nonviolent causes of death, may require 
the aid of bacteriologic, histologic, or 
immunologic investigations. 

The investigation of supposedly violent. 
deaths occurs usually through the office of 
coroner. In some states the justice of the 


‘peace may function as a coroner, and in 


a few eastern, jurisdictions the office of 
coroner has been replaced by that of medical 
examiner. How well these agencies per: 
form their importan; duties will be discuss-. 
ed later. 

(2) One of the most important problems 
with which the administration of justice 
has to deal is the determination of the 
mental responsibility of a pereon accused of ` 
an alleged criminal act. The investigation 
of the mental state and the determination 
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- of mental abnormality is the work of the 
skilled psychiatrist. Ia some localities 
provision has been made for meking psy- 
chiatric examination and opinion available 
to the agencies ` of justice. In general, 
however, this important branch of medical 
knowledge ia applied through paid expsrts 
working under & system that will receive 
mention shortly. 

(3) The third line of application of medici- 
neisinthe evaluation of clues and circum- 
stantial evidence, and in the apprehension 
and identification of suspected criminals 
and important witnesses. This important 
field fof police sciences, which is but poorly 
developed in this country, must make use 
not only of medical science, but of many 
other pure and applied sciences and techni- 
calaris.—Criminal Law and Criminology. 


The Right to Privacy. 

The Baltimore Daily Record of 9th 
November prints a lengthy judgment by 
Eugene O’'Cunne, J., dealing with the ques- 
tion thus described in ,the headnote ; “ Suit 
at law, based on right of privacy. Use by 
daily paper, and commercial companies, 
in an advertisement of the picture of a 
woman (a private character), without her 
consent, raises question of recognition in 
the law of‘right of privacy.’ against the 
asserted right of ‘ Freedom of the Press.” 

After referring to a large number of legal 
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articles and decided cases, the learned 
Judge came to the conclusion that the 
press and other defendants were liable, in 
action at law, and their demurrera were 
overruled, the defendants being all required 
to plead. 

The whole judgment makes interesting 
raading, There is much plain speaking as 
well as learning, contained in it, The 
learned judge deals with legal fictions in a 
way ‘that would have deligated Bentham, 
and he has a clear view about “ national. 
justice.” “Highsounding, loose thinking, 
arguments are made by eminent jurists in 
support of what they want to do, in predict" 
ing it upon natural law, or ‘ natural justice.’ 
Unfortunately, there is much ‘natural 
justice’ that is not law.” He dismisses 
fictions about rights of property, breach 
of trust, and breach of contract, and declares 
roundly in favour of a right of privacy. 

English readers naturally think of Tolley 
v. Fry and Sons, Ltd., [1931] A, C. 333, in 
which a famous amateur golfer, whose 
photograph was used without authority 
as an advertisement for chocolate, obtained 
judgment, finally in the House of Lords. 
There, however, tha ground was not, 
ostensibly, invasion on a right of privacy, 
but the fact that the picture might carry 
a defamatory innuendo that the“golfer was 
paid for the usa of the photograph—a ` 
damaging inference for an amateur.—J ustice 
of the Peace, 


Notes of Recent Full Befich Cases. 


ALLAHABAD HIGH OOURT. 

Criminal Procedure Code (Act V of 1898), 
ss. 145, 423 (d), 489, 587— Order under 8. 145 
—Formalities under s:-145 (1) not regarded 
—-Defectin order—Jurisdiction of Magis- 
trate, if affected—Defect, if cured by 3,987 
—Revision—Costs, if can be awarded by 
High Courtin revision 

_ Where a Magistrate is satisfied from a Po- 
lice report or other information that adis- 
pute likely to cause a breach of the 
peace exists, he is saized of jurisdic- 
tion to take action and he is em- 
powered by the Oode to act in a parti- 
cular way. The jurisdiction of the Magis- 
trate arises from the fact that he has 
received certain information and that he 
is satisfied as tothe trath ofthat infor- 
mation. The jurisdiction of the Magistrate 
doesnot d-pendon how he proceeds. There 
Are two things—one is the authority con- 
ferred on him to act and the other is 


how he is to act. If he has jurisdiction 
he is‘not deprvied of jurisdiction merely 
because his procedure is erroneous or 
defective, ; a 

Where an order under s, 145, Oriminal 
Procedure Code did not expressly state 
that tho Magistrate was satisfied as to the 
likehood of a breach of the peace and 
the order did not mention the grounds on 
which he was so satisfied and it appeared 
that there was no prejudice to the. 
accused: 

Held, that tho irregularity was cured by 
8, 037, j 

The sole criterion given by s. 537 is 
whether the accused person has been 
prejudiced or not. Theobjectof procedure 
is to enable the court to do justice, but 
if in spite of even a total disregard of 
the rules of procedure, justice has been 
done, there would exist no necessity for 
setting aside the final order which is just 
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and correct simply because the procedure 
adopted was wrong. 

Section 423, ol. (d) of the Code of 
Oriminal Procedure read with s. 439 does 
not authorise the High Ooart, in revision 
to award costs of the proceedings before 
it, (Mukerji, A.O. J., Young and King, JJ.) 
Kapoor Chand v. Suraj Prasad (decided on 
4th January 1933), 1933 A. L. J. 188. 


Stamp Act (II of 1899), Art. 1—Signed 
statement of debtor in creditor’s book as to 
receipt of money—Entry above the statement 
that money is to carry interzst—Document, 
ifan arrangement to pay interesi—Stamp 
ae assessable—Mere acknowledgment of 

ebt, 

Where a person wrote and signed with 
his own hand a- statement that he had 
received a sum of money and above this 
signed statement there was an entry in 
the book to the effect that the money 
was to carry interest at a certain rate: 

Held, that it was impossible to say that 
the whole of the entry was a single docu- 
ment for which he was responsible and 
that the document did not amount to an 
agreement to psy interest and required to 
be stamped only-as an acknowledgment 
of a debt, (Mukerji, A. O. J.. King and 
Niamsatullak; JJ.) Ram Prasad Ram Kum- 
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ar v, Parshotam Halwai (decided on 6th -- 
January 1923) 1933 A.L. J. 198. à 


BOMBAY HIGH COURT. ; 

Criminal Procedure Code (Act V of 1898), 
s. 164 (8)—Confession—Recording of— 
Warning by Magistrate - Memorandum need - 
not bein Magistrate's hand writing if signed 
by him. . 

Under s. 164 (3), Oriminal Procedure 
Code, all that is necessary is that the. 
Magistrate should append a memorandum : 
containing inter alia a clause to the effect .. 
that he has explained to the accused that - 
he is not bound to make a confession. It- 
is, not necessary that this warning should - 
be written before the confession commences. - 
Nor is it essential that the memoran- 
dum. should be in the handwriting of the- 
Magistrate. It is enough if it is signed 
by him. 34 Bom. L. R. 1240, overruled. 

Once the memorandum has been made 
in accordance with s, 164 (3), the mere 
fact that it was attached to the English 
memorandum of the original’ vernacular 
confession, the English memorandum also 
formiug part of the record, is a sufficient 
compliance with law (Baker, Murphy and 
Broomfield, JJ): Emperor v. Tukaram 
Khandu Koli (decided on 6th December 1932) 
35 Bom, L. R 734. 


, | Jottings and Cuttings. 


Definitions belong to the end of „our 
knowledge than to the beginning, 


—— ma 


To ask of an occurrence “Is this 8 
crime or is ita tort” is often no wiser 
than asking of a man, “I; he a father 
or a son?" Forhe may ke both. 


Ng 





In 1595**the Oity Court of Leyden 
sentenced a dog that had killed a men 
“to be hanged and to remain hanging 
on the gallows, to the deterring of all 


other dogs, and his goods, if any, to be 
forfeited.” 


ena arene 


` During the fifty years preceding the 
War the proportion of suicides to popula- 
tion went on increasing; but during the. 
war it fell steadily. It is however, higher 
now by a fifteenth than before the war. 
-Ià France it is very such ,highér than’ 
in Great Britain while in both countries 
summer is the period of maximum suicides, 
and in both they are about thrice as 
common among men as among women, 


a | 
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Notes and Comments. > 


Limitation for execution for 
decree where appeal has abated. 

Some important points of law upon 
which there has been much conflict of 
‘opinion in India have been recently set 
at rest by the Judicial Committee. Ia 
the case of K.S. Abdulla Asghar Ali v. 
Ganesh Das Vig (142 Ind. Oas. 326) decided 
on the lyth December 1932 their Lord- 
ships’ have held that an order declar- 
ing that an appe3l has abated isa final 
order of the Appellate Oourt within the 
meaning of Art. 182 (2), Sch. I of the 
Limitation Act, and when such an order 
has been made the period of limitation 
for executing the decree’ ruas from the 
date of such order and not from the 
date of the original decree. In their 
Lordships' vpinion when an order is 
judicially made by an Appellate Oourt 
which has the effect of finaly disposing 
ofan appeal, such an order. gives a new 
starting point for the period of limitation 
prescribed by Art. 182 (2) of the Act of 
1903. Oases such as those in Batuk Nath 
v. Munni Dei (23 Ind. Oas. 644, 41 IA. 
104) and Abdul Majid v. Jawhar Lal (23 
Ind. Oas, 649: 36 All. 350) in which orders 
dismissing an appeal for want of prosecu- 
tion were held not to be final orders 
within Art. 182 (2) have beea distin- 
guished. An order declaring that an 
appeal had abated unlike an order dis- 
missing an appeal for want of prosecu- 
tion deals judicially with the matters 
before the court. 


Appeal to Privy Council from 

order of Remand. 

The next decision which has to be 
noted is that of V.M.Abdul Rahman v. 
- D. K. Cassim & Sons (142 Ind, Oas. 328) the 
judgment in which was also pronounced 
by the Board on the 19th December. 
In. this case their Lordships thought it 
right to deal the matter at some length 
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wis 


pt 


as there was ‘a considerable divergence 
of opinion in some~of the Indian Oourtes’. 
There has indeed been aconflict raging 
for several years in India as to whether 
an order of remand is ‘a final order’ 
within the meaning of s. 109 (a), Oivil 
Procedure Code which proyides that appeal 
shall lie to His Majesty in* Oouacil from 
a decree or final order passed on appeal 
by a High Oourt or by any other Oourt 
of final appellate jurisdiction. “In the case 
which was before their Lordships, after 
the’ ‘institution of a suit for damages for 


order. The Board has laid down that the 
trae test as to whether an order is a 
final order is whether the order finally 
disposes of the rights of the parties...... 
“The finality must be a finality in relation 
to the suit. If, after the order, the suit 
is still a live suit in which the rights 
of the parties have stillto be determined, 
no appeal lies against it under s. 10y 
(a) of the Code,” Even if an important and 
vital issue has been decided, if the 
suit is left alive the order is nota final 
order. 

Their Lordships further added that 
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the enforcement of this rule doce not 
involve any practical hardship inasmuch 
as ina proper case it is always open to 
the Appellate Court to give special 
eertificate ander s. 109 (c). 


Letters Patent Appeal from 
Order of kKemand: Allahabad 
view. 

«The. question whether an appeal lies 

under the [Letters Patent from an order 
of remand made by a Single Judge of 

& High Oourt, in other words, whether 

such an order is a judgment within the 

meaning of the Letters Patent of the 
“High. Court was recently referred to a 

Full Bench of the Allahabad High 

Court (142 Ind. Cas, 331). The diffi- 

culty is mainly caused by the decision 

of the Board in- Sevak Jeranchod v. 

Dakore 7 emple Committee (87 Ind, Oas. 313; 
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23 A. L. J. 555) where the Board observed 
that ‘the term judgment in the Letters 
Patent of the High Oourt means in civil 
cases a decree and not a judgment in 
the ordinary sense’. With regard to these 
observations their Lordships gay that 
these obreivations were made in a 
different context altogether and do not 
warrant the conclusion that no appeal 
can lie under the Letters Patent unless 
the judgment is a decree. In the opinion 
ofthe Full Bench a final decision, which 
effectually disposes of the appeal be- 
fore the High Oourt would amount toa 
judgment, whether it amounts to a decree 
or not and an order of remand is therefore 
appealable under the Letters Patent. 

It may be noted that the Lahore High 
Court has also taken a similar view in 
Shibbu Mal v. Rup Narain (111 Ind. Oas. 
274; 10 L 132). 


Extracts from Contemporaries, 


Construction of Documents— 

Writing and Print. ; 

As nowadays many accuments are partly 
printed end partly written, a few words as 
to the rules of construction , applicable to 
documents eof the. kind may be useful. It 
is true  that?.the + question hás- generally 


risen in respect of marine policies of in- - 


surance, but as composite formes of the kind 
are frequently used: dn other cases, as for 
*instance. in. contracts, for sale. or lease, it 
is submitted ‘that - substantially the same 
rules of construction will apply. In Robert- 
son ~v. French (4 East 136) Lord Ellen- 
borough, - 0.--J,, in the-course. of his judg- 
ment, -said:.. ““Fhé only differénce between 
policies of assurance and. other instruments 
in this repect, is'that the greater part of the 
printed language ‘of them, being invariable 
and ‘uniform, has acquired from use and 
practice a known and definite meaning, and 
that the<words superadded in writing 
(subject indeed, always to be governed in 
point ofconstruction by the language and 
‘terms with which they are accom panied) 
are entitled nevertheless, if there should be 
any reasonable doubt upon the sense and 
meaning of the whole, to haves greater 
effect attributed to them than to the prin- 
ted words, inasmuch asthe written words 
are the immediate language and terms 
selected by the parties themselves for the 
expression of their meaning, and the 
- printed words area general formula adapt- 
gd equally to their case and that of all 


dy of 
‘doubt is felt asto the meaning of the 


other contracting parties upon similar 
occasions snd subjects.” InGumm v. Byrie 
(33 L. J.Q. B. 108), Mr, Justice Oromp- 
ton, in the course of his judgment said : 
“It is laid downin Taylor on Evidence 
4th edn., p. 960, on the authority of Lord 
Ellenborough, ‘And if the instrument 
consist partly ofa printed formula and part- 
written words, and any reasonable 


whole, the written words are entitled to 
have greater effecton the interpretation 
than.thesé which are printed.’ - I do not 
find it anywhere laid down that-anless we 
can see some inconsistency we can reject 
the printed matter because there are lines 
filling up the blanks.” In Western Assur. 
ance Company of Toronto v. Poole (88 L. T. 
Rep. 362; (:403) 1 K. B. 388), Mr. Justice 
Bigham (as he then -war) in the course of 
his judgment, said: “But even if I am 
wrong, 1 must still consider whether the 
printed words were intended to stand part 
of the contract, or were by carelessness 
omitted to bedeleted. If the latter, I ought 
to read the policy without the words, for, 
although carelessness should -be‘discourag- 
ed, it is not to be punished by injustice, 
It is quite well known that in policies of 
marine insurance clauces-are frequently 
left standing which are not intended to con- 
stitute any part of the contract.” “Tt is,” 
as was said by Mr. Justice Walton in Cunard 


Steamship Company v. Marten [87 L. T, 


i pany 
Rep. 400; (1902) 2 K, B. 624], “obviously 
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necessary in every case to consider carefully 
‘ the description of the risk or special kind of 
indemnity expréssed in the written words of 
the policy, in order to ascertain whether 
any particular clause of the printed form ap- 
plies to the insurance effected: by the poli- 
cy. It is most unusual to find that the 
superfluous or inapplicable words have been 
struck out ofthe printed form.” In the case 
of Hydarnes Steamship Company v. In- 
demnity Mutual Marine Assurance Com- 
pany (12 L. T. Rep 103; (1895) 1 Q. B. 508), 
Lord Justice Rigby, in the course of his 
judgment, said: “It is said that this clear 
statement as to the period to be covered 
is controlled by the printed clause which 
follows, and that the effect of that clause is 
that the insurance was not to commence 
until meat was loaded. I agree that, 
where there are general words in a contract 
which may have an application to a state 
of things existing under thecontract, the 
court ought to be very cautious in rejecting 
them, even though they are common form, 
in the absence of very strong reasons for 
doingso. In the present case, however, it 
appears to me that the words ‘from the 
loading of the said goods or merchandisé on 
board the said ship or vessel’ can have no 
possible application. That beingso, I think 
the clause ought to be read as if they were 
omitied.” See further on this subject 
Halsbury'’s “Laws of England,” Vol 17, 
page 342, and Beale’s ‘‘Oardinal Rales of 
Legal Interpretation,” 3rd edn., page 85. 
—The Law Times. 


Me Cardie, J, on Crime. 

Mr. Justice McOardie’s utterances are apt, 
as no doubt they are meant, to provoke 
discussion and even controversy. His 
remarks when charging the grand jury at 
the Glamorgan Assizes last week will 
assuredly set people thinking. 

As to the causes of crime, the learned 
Judge, according to a newspaper report, 
regards poverty, drink and gambling as 
relatively minor. “The real causes are 
atill to be found in the old and fundamental 
forces of nature—greed, anger, jealousy 
vanity, lust, sand, perhaps, negligence.” 
There is a touch of pathos in ‘ perhaps, 
negligence”; and, besides, how far gambl- 
ing may be due to greed, how far poverty 
may lead to jealousy or anger, or how far 
drink is responsible for negligence, remain 
open questions. 

Another point is raised by the observation: 
“I believe that very serious injury is being 
done by the notion, that some people 
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attempt to spread, that crime is some form 
of disease. It is noi necessarily associated 
with mental disease in any way.” Upon the 
last assertion doctora differ, and who shall 
decide? With regard to the harm being 
done, wê quite agres; but we attribute it 
rather to the narrow view that excludes 
punishment from the measures of treatment 
rather than to the belief that crime may 
bə a form of disease —Justice of the Peace. 


Case Law; Is there too much of 
it ? f 
A year or two ago, Mr. Justice Mo Oar- 
die, who had been generally credited with 


a profound love for. precedents, seeing 
that he was accustomed to submit them 
to an elaborate discussion in his learned 


judgments startled the profession by a 
vigorous protest against what. he termed 
the “tyranny” of case-law, from whose ten- 
acious grip the modern -practitioner can 
escape, if at all, only if he possessed the 
genius for “distinguishing” decisions that 
may not appeal to him as in accordance 
with good sense. One writer, himself a 
distinguished member of the profession, 
has said that “it is matter of admiration 
how lawyers have inall times admitted 
any precedents and authorities, as if to 
save them. from. the dreaded discussion of 
principles.” :: There is, however, more to 
be said in favour. of adhering to-precedent 
than is suggested’: by ‘such, an <observation 
for if a point of law. has beén-.. solemnly 
decided, “it is surely. good -sense to" follow: . 
it, at all ‘events, -till a superior - ‘tribunal 
or the Legislature- has’ .declared -it to be 
erroneous. Adhesion‘*to’ precedent tends 
to uniformity in the law, and `ae; Mr, 
Edward Jenks -has said in his” “Book of 
English Law” the doctrine of judicial pre- 
cedent keeps judiciary law from: arbitra- 
riness. In a lecture delivered last. week 
at University College by Sir Maurice Shel- 
don Amos, K. 0,it would seem that that 
great jurist would range himself- along- 
side Mr. Justice McOardie, in thinking 
that case-law, like the world, “is toomuch 
with us.” In his view some kind of 
censorship on reports is essential, but it" 
may reepectfully be asked, who is to enact 
the role of censor? So long as our 
judicial machine works as it does, it is 
inevitable that precadent should be heaped 
upon precedent, not infrequently of cases 
which on close examination are found to 
be merely decisions on the special facts of 
the particular case; but while we may 
deplore this unnecessary multiplication 


20 


of decisions, there is still much to be 
said in favour of the principle of free 
trade continuing to obtain in the report- 
ing world.— Solicitors’ Journal. 


Probation Criticised. 
` Perbsps of all Mr. Justice McOardie’s 
¥emarks those that will arouse the greatest 
storm of opposition deal with probation. 
- “Moreover,” he is reported as saying,“ we 
are.drifting to an abuse of the probation 
system. I cannot help feeling that the 
question ariees whether the system is not 
now, on balance, doing more harm than 
good. “I feel that thé time is coming when 
the country must face-this grave increase 
of crime and sek itself what remedies can 
be applied to prevent a further increase.” 
We share, at times, the apprehension that 
we are drifting fowards abuse; and cold 
criticism may act a3 a wholesome corrective 
to the unduly: optimistic and the unrea- 
sonably complacent, But we hope, and 
believe, that the time has not arrived when 
it can truly be said tbat the probation 
system is doing more harm than good. 


No one can be absolutely certain, one’ 


way or the other, simply bé¢ause no one 


can possibly assess.the relative: importance - 
of a multitude.; of- causes “affecting the 


increase or decréase in crime, the deterrent 


effect of various, methods of punishment 


upon actual or potèntial criminals, and the 
various other factors that. ought to be 
taken into consideration before attributing 
results. to any- particular .¢auses, All we 
can safely .ssy-is.that it looks as-if in some 
places probation is. overdone,. just as in 
others it is neglected; and thatithe signs 
seem to point, to the conclision that undue 
use, of, the system’ -may lead to increased 


crime.—Justice of the Peace.” ~+ 


4: 


The Lie Indirect. i E 


No Judge can shrivel a fallacy with such 


acid..accuracy as Avory, J. Recently when 
a witness-in his court admitted “a business 
bluff”, the. learned Judge brought him 
down to reality with the remark that 
“that is a euphemism for a lie, is it not?” 
and when the witness suggested that “in 
business one must tell white lies”, his 
Lordship inquired whether he had “a 
specimen of a black one,” Such veils cover- 
ing the plain untruth recall the Irish 
witness who admitted under cross-examina- 
tion that he had tolda different story on 
another occasion, adding “I wasn’t sworn 
thea.” “Yes but it wasa lis?” ‘Well 
eys, but it was his own fault. I gev him 
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civil answers and put him off as long ad 
I could, but he wouldn't be put off and 
so when nothingelse would serve, I up 
and towld him the candid lie.”— Solicitors’ 
Journal. ~ -, o 


Judicial Robes, 

In an address he once delivered on the 
“Pensees” of Pascal, Dean Ohurch described 
that work as “astern one—stern with the 
severity of the awful vision of truth which 
had filled the writer's mind, and before 
which he had trembled”; and although this 
is true of certain sspects of those “thoughts” 
which the great French author set down it 
would be s mistake to regard the work sole- 
ly from this standpoint. Scattered through 
its pages are illustrations and reflections 
which connect Pascal with this mundane 
world, and show him to have been an acute 
observer of its ways and customs. Refer- 
ring, in one of his chapters, to the part 
which the imagination plays in the affairs 
of mankind, he says that judges have well 
known this mystery. Their red robes, the 
ermines in which they draped themselves, 


“the palaces in which they dispensed justice, 


the fleurs de lis, all this august apparel was 
necessary so that the imagination of those 
who frequented the courts might be duly 
impressed. Ouriously enough, almost con- 
tem poraneously with this pronouncement of 
Pascal, the Scots Parliament, as we are re- 
minded bya learned writer in the current 
number of the Scots Law Times, was declar- 
ing the like sentiments with regard to the - 
official dress of the Scots judges. By-a 
statute of 1609, it was recited that “a comely, 
decent, and orderly habit and apparel in the. 
judges of the land is not only an ornament 
to themselves (being a badge and make for © 
distinguishing them from‘the-vulgar rout), - 
but the same also breeds in‘common people ` 
that reverence and regard that is due and : 
proper for men in these placée, and this 
being a custom universally observed almost 
throughout sll Europe, the want whereof 
is greatly censured by strangers resorting ' 
in these places” It must have given James 
Lin 1610 great delight to prescribe, as he 
was empowered to do by the statute just - 
mentioned, what robes his Scots judges . 
should wear; and he did this in a letter to 
the Privy Council in which he declared that 
the president of the Court of Session was 
to wear a purple gown faced with crimson 
velvet, the hood to be lined with the same 
material ; the other judges were to have 
the same robes except that satin replaced 
the velvet. Since those far-off days the 
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Scots judges’ robes} have 
modifications, particularly when ‘worn in 
“the Justiciary Court; there, red robes faced 
with white were prescribed = It would 
ugem, however, from the articles to which 
reference has been made, that a complete 
history of the robes and the changes they 
have undergone is still to be written.—The 
Law Times, 


The Writing Test. 


received certain 


: When handwriting was used recently as a. 


teat of drunkenness at Acton Police Court, 
counsel suggested to the doctor giving 
evidence that he had “seen plenty of pre- 
‘scriptions written worse than that.” If 
caligraphy were a test of sobriety, few 
lawyers would pass the test as honourably 
as Lord Macmillan with his striaght lines 
and beautifully formed letters. The hand- 
writing of Lord Ohief Justice Alverstone 
was appalling and once when he tried to 
read out in court some of his own notes, he 
had to give.up the attempt with the 
apologetic admission that his writing was 
very bad indeed.—The Solicitors’ Journal, 


Judicial Authors and Editors . 
‘There is a very natural tendency to at- 
tribute almost 
text-book which has had the advantage of 
having been written or edited by a mem- 
ber of the Bench. Sir Edward Fry always 
protested against anysuch notion when 
passage3 from his work on Specific Perfor- 
mance were cited to him; so, too, did the 
Scots judge, Lord Fraser, whose valuable 
works on the law of Husband and Wife 
and Parent and Ohild were quoted to him 
after he became a judge with the introduc- 
tory statement, “As your Lordship says in 
your work.” The judge immediately inter- 
posed with-the remark, “Don’t say that I 
Bay Bo; Say that -the author of that book 
says so,” thus’ dissociating himself qua 
- Judge from what he had said qua author; 
in other words, disclaiming any judicial 
weight in respect of the statements 
in the book which he had written, It isa 
little embarrassing, however, when the 
author or editor hasto disclaim the correct- 
ness of some statement written or passed 
by him in a text-book for which he is res- 
ponsible, as was the case a week or two ago 
in the Oourt of Appeal, where this some- 
what piquant situation created some amuse- 
ment. It merely came to this, however, 
that the learned editor had not had what 
the late Lord Ourzsn once called “proleptic 
vision" of the peculiar circumstances whish 
gave rise to the guestion,—The Law Times, 


sacrosanct authority. toa 


with a particular name. 
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Awkward Swallows. 
The caseof thelady who recently req 


covered damages in the King’s Bench 
Division in respect of the anxiety she 
suffered after. swallowing a drawing-pin 
brings to mind an odd predicament in 
which Peter Burrowes, a famous Irish Bar- 
rister of the old dayr, once found himeelf, 
Opening the prosecution in a murder trial 
on a day when he was suffering froma 
severe cold, he held inone hand the fated 
bullet and in the other a box of Ilczenges 
from which he helped himself at intervals, 
Lifted up by his own eloquence he forgot 
for a moment what he was doing’and 
suddenly the court was electrified to ob- 
serve a look of horror come into his face as 
heexclaimed ‘Oh! gentlemen, gentlemen ! 
I've swallowed the bullet.”—The Solicitors’ 
Journal, 
Slips in names. l 
Most writers and speakers have at “tines 
experienced the awkwardness of using a 
wrong word ora wrong name—a proceed- 
ing which gives small pleasure to the per- 
son committing. the error, but often times 


“no little ‘délight to the reader or listener, 
-Not infrequently the mistake arises owing 


to some literary or historical association 
Seveyal illustra- 
tions of this might be cited, but one of the 
most amusing was: the remarkable slip 
committed by Sir Archibald Alison, the 
historian of Europe, when in one of hig 
volumes: .he gravely informed his readers 
that among the pall-bearers at the funeral of 
the Duke of Wellington was Sir Peregrine 
Pickle. What -be intended to write was 
Sir Peregrine Maitland,. but the association 
of Smollett’s scapegrace Peregrine’ Pickle 
was-too strong in his,mind and so the un- 
fortunate blunder was ‘made. In the courts 
similar slips have occasionally been made. 
County Oourt Judge Artemus Jones was 
over and over sgain when at the Bar 
referred toas Mr, Artemus Ward, ao link- 
ed-wasthe name Artemus with the Ameri- 
can humourist that it had become almost 
second nature whenit was used at all to 
accompany it with the surname Ward. 
Still another illustration of this kind of 


slip was heard some time ago by the pre- 


sent writer in the Commercial Court, A 
leading case often_cited in that tribunal is ` 
Travers v, Cooper ; on this occasion a learn- 
ed silk gravely cited it as Travers v. Hump. ` 
hreys, to the no small. amusement of the 
court —The Law Times. 
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The Judge's Limit. 

During a recent case, the foreman of a 
hopelessly divided Jury implored Mr, Jus- 
tice Talbot to say if he could think of 
any means by which they could be brought 
to a unanimous verdict, oe wish your lord- 
ship had been on the Jury,” he said. “Ah”, 
replied Talbot, J., you have evidently heard 
of the authority who said “a Judge cannot 
disagree with himself," I think the inci- 
dent referred to was ‘the occasion when Mr. 
Edward Abinger was appearing before 
Hawkins, J., in an action without a Jury, 
“Your lordship,” he said, “is trying this 
question of fact asila Judge and Jury 
were trying it, but without the same power 
ss a Jury.” Instantly rousej,the judged 
asked angrily : “Will you kindly tell me 
what powerss Jury have which Ido not 
possess ?” “Why your lordship can’t dis- 
agree !" was the reply, and it put Hawkins 
in a good temper for the rest of the day. 
—Solicitors’ Journal, 


Case Law. 

A brief reference to an address by Sir 
Maurice Amos last week on law, its merits . 
and demerits, reports him as saying that as 
regards case-made law there is too much 
licence, and that it is desirable that there 
should be some system of censorship of the 
judicial decisions which find their way 
into the reports; many are in the books 
which do not make for the clearness of case 
law, and there should bea revisior. 

Precisely what form the censorship should 
take would be a matter of some difficulty 
but means could certainly be devised. In 
an article at page 687 of our 192y eee 
“The Spade of the. Resurrectionist”, 
discussed the interesting question ates 
raised by Sir Maurice Amos and suggest- 


eda method which we still regard as 
practicable. | 
That a superabundance of case law can 


make for confusion is the experience of 
most who have had occasion to pursue a 
difficult problem through the citations of 
a great work such as the “English and Em- 
pire Digest.” In truth, though sometimes 
clear-cut definite principles emerge from a 
long series of decisions, at other times the 
student is left with the impression that the 
cases look first this way’ and “then that 
way, and that fine distinctions, not always. 
easy to appreciate, must néeds be drawn 
if tribute is to be rendéred to the doctrine 
of consistency.—Justice of the Peace. 
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Tyranny or Stability, 
Some critics would prefer to go all the 
way and cut adrift from precedent altoge- 
ther. In some systems of „Jurisprudence 
each case may be decided on 
according to the view of the Judge, as if 
every pointinit were novel; precedent may 
be disregarded ~ with impunity. 
method appeals to those who regard respect 
for precedent as a mere tyranny: 


The English view bas hitherto been 
markedly favourable to recognition of 
precedents as authoritative. This is held 


to make for stability and certainty. 
As Stephen, J., caid in R., v. Coney (1882) 
80. B. D, 534: “A considerable part of the 


law of England consists of judicial deci- 


sions and in the very nature of things 
this must beso. Every decision upon a debat- 
ed point adds a little to the law by making 
that point certainfor the future.” Or, to 
go hack further, Grose, J., may be quoted, 
in R. v. Thompson (1787) 2T, R. 17; 106 
Eng. Rep, 10: “I should be sorry if any 
opinion of mine should shake the authority 
of.an established precedent; since it is 
better’ for the subject that even faulty pre- 
cedents should not be shaken than that 
the law should be uncertain. 

‘Devotion to precedent, then, need not 
be, and rarely is,due to slavish worship 
of ancient authority. Ratheris it based 
on the desire to avoid what Sir George 
Jessel referred toas “distressing uncer- 
tainty.” ’ 

But if case law has become clogged and 
even in soma respects confused, clearance 
ought to be undertaken. Selected deci- 
sions, approved by high authorities after 
mature consideration, enshrined in volumes 
of reports far less bulky and ‘prolix than 
those to which lawyers have . for long been 
accustomed, would command more general 
respect and would make research and argu- 
ment easier.—Justice of the Peace, 


The Influential Dog. . 

Atthe hearing of a recent case, sensa- 
tional in canine circles, several jurors had 
been objected to on the ground that their 
dogs were “Tail Waggers”, when Bran- 
son, J, admitted that his dogs, too, were 


“ affiliated. One of the learned leaders pre- 


sent suggested that his lordship’s dog 
would hardly affect his view of the law 
but the othér observed “We do not know 
precisely how influential your dog is with 
your lordship.” In the case of Mr, Justice 
Hawkins and his terrier, the influence 
might well have been undue and “Jack” 


its merits, ` 


Such a- 


a 


we 
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. wight even have been-allowed to. deliver 


judgment. He-had his own little set of 
robes which he wore in the Court of Orown 
Cases Reserved, and at high functions such 
as the Queen's birthday or the Chancellor's 
breakfast. On circuit he always occupied 
the best seat in the Sheriff's carriage and 
at the Norwich Assizes once appropriated 
the chair of state specially made for Prin- 
cess Alexandra. At Maidstone, when the 
Judge's lodging caught fire, Hawkins risk- 
ed his life to save his dog. In court he 
always lay at his master's feef, not always 
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inactive. .At the Cambridge Assizes a 
particularly noisy adyocate was once starti- 
ed to hear aloud growl fromthe Bench, 
His lordship took no judical notice of the 
interruption. “Go on, go on, pray”, he „said, 
The uproarious speech proceeding, it 
elicited another growl which no onecould 
ignore. “I wish people would not bring 
their dogs into court” exclaimed the Judge 
adding aside to his marshal: “Take Jack 
into Baron Pollock’s room and ask him to 
give him a  mutton-chop,”—Solicitors’ 
Journal. > ; 


Recent Legislative Measurés. 


Acts. 

The following Acts have received the 
assent of the Governor General in Oouncil: 

Act I of 1988: The Indian Marine 
Amendment Act, 1933. : 

Act II of 1983: The Ohildren (Pledg- 
ing of Labour) Act, 1933 

Act III of 1988: The Indian Forest 
(Amendment) Act. 

Acts I and III introduce come very 
minor amendments which are not very 


material, The purport of Act It has already 
been noticed whileit was in the stage 
of a Bill. 

An Important Bill. 

Stamp duty on cheques. Among the 
important Bills we.may note the Indian 
Finance Bill (VIII of 1933} which proro3es 
to introduce Stamp Duty on cheques and 
Bills of Exchange which are payable on 
demand for a limited period of three 
years from July 1, 1933. 


Notes of Recent English Cases. 


Water rights-—Underground water. 

Interruption in the flow of under- 
ground water does not give any right 
of action unless the flow is in a defined 
channel the existence of which can be 
known with reasonable certainty. Bleacher’s 
Association Ltd. v. Chapel-en-le-Frith 
Rural Council (Luxmoore, J.) (1933) 102 
L. J. Oh, 17. 


Nuisance—Lease of land to gypsies— 
Noise and indecent behaviour—Injunction 
against owner. 

An injunction can be granted against 
an owner of land restraining him from 
allowing his land being used by his 
licensees to deposit filth upon neighbour- 
ing land or te create noises or to do 
anything injurious to the health of the 
neighbourhood, Attorney General v, Cooke 
(Benneit, J,) (1933) 102 L, J. Oh, 30, 


Agency— Agreement to supply confidential 
Report—Breach—Right to damages. 

An agency furnished its subscribers 
with confidential reports on the - financial 
position of traders on condition that 
they were used in confidence and witha 
stipulation for. indemnity in case of 
breach of confidence. A .defamed man 
sued the agency and the agency sued 
the subscriber who had disclosed the in- 
formation to others: Held that a condi- 
tion of this nature was not against 
public policy. and if there was a dis- 
closure, without proof of special damage, 
only nominal damages could be recovered 
from the discloser. Brad Streets British 
Lid. v. Mitchell (Luawmoore, J.) (1933) 102 
L. J. Oh. 34, 


a 


Company law—Suit in foreign court 
against company in liquidation—Power to 
stay suit, 

Section 177 of the English Oompanies 

ct, does not apply to suits in foreign 
Couatries; yet the court may in its equit- 
able jurisdication in personam stay suite 
abroad by persons residing within 
Jurisdiction. Where there are assets abroad 
and credit has been given on thia 
account the court will refuse to stay an 
action abroad. (Maugham, J.) Voealion 


1 


(oreign) Ltd. In re, (1933) 102 L. J. Oh. 
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Negligence—Doctrine of identification. : 

An infant while crossing a road 
received injuries through the negligence 
of the driver of a motor car and the con- 
tributory negligence of “his grandfather 
who was leading him. 

Held, that. the doctrine of jdentifica- 
tion was no longer law and the infant 
was entitled to damages though his 
grandfather was negligent. (Swift and 
Macnaghten, JJ) Oliver v. Birmingham 
Omnibus Co, (1933) 102 L. J. K. B. 65. 


ay 


ete ee 
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The Code of Civil Procedure: By 
V. V. Cuiratey, B. A., LL. B., High Court 
Vakil and Editor, All India Reporter, 
Nagpur and K. N Annvsr Rao, B.A., B.L., 
Advocate, High Oourt, Madras : Publish- 
ed by the All Indis Reporter Limited, 
Nagpur. d 
Procedure has often been said to be 

the handmaid of justice and in countries 

other than, India the law of practice and 

‘procedure occupies a place subservient to 

substantive law. In India however, 

there seems to be a peculiar fascina- 
tion for the law of procedure. The fight 
on points of practice is as keen as—in 
matters of substance and a substantial 
portion of our law reports is devoted to 
cases on Civil and Oriminal-. Procedure. 

There is no other branch of the’ law on 

which a lawyer. of India has to keep 

himself so thoroughly ‘well informed and 
up to date as the law of practice and 
procedure, 

Owing to the voluminous nature of 
the case-law on the subject, asour learned 
contemporary the Calcutta Weekly Notes 
has observed, commentators on the Oivil 
Procedure Oode have followed two lines— 
one, that of dealing with the essential 
principles in a clear and analytical form 


without aiming at exhaustiveness and the 
other, of giving all the cases in the form 
more or lessofa digest with connecting 
words and headings and  sub-headings. 
The work of analysing the entire case law 


. on our Oivil Procedure Oode and of prepar- 


ing a really exhaustive critical commen- 
tary isa Herculean task and the profes- 
sion “must be very grateful to the 


‘learned editors of the present work for 


having taken upon themselves this labo- 
rious task. A glance atthe book is suff- 
cient to convince us of the immense labour 
that has been bestowed onit. The learn- 
ed editors have advisedly followed the 
system adopted by American writers of 
repute, of dealing with matters of import- 
ance in the body of the text and leaving 
points of detail to the footnotes. As it 
may be difficult to bring out successive 
editions of such a big work within a short 
period of time and as the trend of caselaw 
is changing day by day with, as they say, 
kaleiodoscopic rapidity, we would suggest 
the publication of occasional supplements 


to keep the book up to date. The 
work speaks for itself and needs no 
recommendation on our part. Itis bound 


to remain one of the classical works of our 
legal literature, i e 
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Notes and Comments. 
- over a number of years to the assessee, tke 


Income-tax Law: Some import- 
ant pronouncements of the 
Privy Council. ‘ 
Ssveral questions of importance which 

87189 In computing the assessable profits of 

banks and money-lending businesses have 

been auswered by the Judicial Committee 
in their judgmonts pronounced on the 24th 

January in the cases of Raja Raghunandan 

Prasad Singh 7. Commissioner of Income- 

tax, Bihar & Orissa (142 Ind. Oas. 437) and 

Commissioner of Income-tax, Bihar & 

Orissa v, Maharajathiraja Kameshwar 

Singh of Darbhanga (142 Ind. Oas, 444), 


Suspense Accounts. 

Irisa common practice for money-lend- 
era to keep a suspensa account in which 
amounts received from debtors are enterad 
without making any allocati:n towards 
Principal or intsrest, and to make 
entries appropriating thes3 amounts towards 
interest or principal. in subsequent 
years. In such cases how is the in- 
come of the assessee for any particular 
year to be calculated? Would the income- 
tax authorities be justified in computing 
profits by taking into account both the 
actual receipts of interest in that year and 
sums treated by the assesses as receipts of 
interest by their transference to the interest 
register from the suspense accounts which 
have not been ounce assessed. Their Lord- 
ships have answered the question in the 
affirmative, 


In their Lordships’ view in so - 


far as allocations of sums received in pre- . 


vious years hava never borne tax the asses- 
Bee cannot complain if the assess- 
ing officer agrees with the assessce 
in treating them as income of the year 
in which the assessee himself first thought 
fit so to regard them. 

Another question, somewhat related to the 
polnt just considered, also arise for decision 
in the same case. During the currency of 
the debta debtor made regular payments 
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total of which payments: is not stated. 
These payments were enterei in the de- 
posit register but no allocations thereof 
were made as between principal and in- 
terest and no part of these payments was 
carried to the interest register. Opnse- 
quently, no part of these payments was 
subjected to tax until the year 
Fa:li 133), when the deposit regis- 
ter became available to the Income 
Tax Officer. In Fasli 1332 the debtor 
paid Rs. 2, 78,000 to the assessee, The total 
amount of interest, irrespective of whether 
it was paid or not which had accrued due 
on the debt from the date of its commence- 
ment to the date of payment was 
Rs. 3,09,281. At thedate when the assessee 
received payment of the Rs. 2,78,000 he had 
not eitherin bisown books or in relation to 
the tax collector as yet attributed any sum 
towards the debtor'sliabilityin interest. The 
aseessee contended that the sum should be 
treated asreceived towards capital liability 
of the debtor and the Income Tax Officer 
treated the sum as applicable tothe out- 
standing intereat. Their Lordships held 
that the Incoms Tax Officer was justified 
in doing so. As the assessee had not. 
treated any of the previous receipts as re- 
ceipts towards interest and disclosed the. 
receipts to the authorities he could not. 
complain if the Revenue Officers also treat 
those payments. as having been made to- 
wards capital and treat thesubsequent pay- 
ment as one towards interest. } 


Purchase of mortgaged property 
-by mortgagee whether amounts 
to realisation of interest, 

The important qve3tion whether 
when a mortgagee purcheses at auction 
under a decrea of the court the property. 
which was the subject of the mortgage he 
can be ssid to have received to any extent 
the equivalent of the interest due on hig. 
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mortgage has been answered by the Judi- 
cial Committee in these two casee. Insuch 
cases in their Lordships’ opinion, the decree- 
holder in effect receives a transfer of the 
property at the value of the purchase price 
in satisfaction protanto of the liability of 
the mortgagora for principal and interest, 
So far as the .purchase price exceeds the 
principal sum due under the mortgage the 
excess is applicable to any arrears of in- 
terest and to that extent there is a realisa- 
tion of interest, i 


Execution of hand note or fresh 
“ security for debt, whether 
amounts to realisation of debt. 

That income may be received in kind 
as well as in cash and thai the receipt of an 
equivalent in cash may be receipt of in- 
come is a well recognised principle. 
{Californian Copper Syndicate v. Harris, 5 
T. 0. 15]. But where a debtor exe- 
cutes a hand-note for the debt or givesa new 
and substituted security for an earlier 
mortgage and the original liability is thua 
discharged is there « realisation of the 
debt? This question has also been an- 
‘swered by the Judicial Oommittee inthe 
above mentioned ceses. As regards the 
execution of hand-notes their Lordships 
have laid down that clearly it is not equi- 
valent tocash. The debtor merely givesa 
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document or a voucher of debt. There is, 
no receipt of any taxable income. The 
substitution of a fresh security also does 
not amount toa payment, The fact that 
the grantors of the new mortgageare not 
identical with the original mortgagors and 
the property mortgaged is greater in ex- 
tent does not make any diffsrencs. Rezeipt 
of realisable shares or bonds stands on & 
different footing. The essence of the 
matter is there must be an actually realised 
or realisable profit or Joss. 


Some practices’ condemned by 
the Judicial Committee. 

We may also note that in these -cases the 
Judicial Committes hava deprecated two 
practices, the statement of questions of law 
in references under s, 66 (2) of tha Income 
Tax Act in an abstract form divorced from 
the facts of the particular case, and the 
High Oourt formulating itself questions to 
be decided in a reference made under s. 
66 (2) of the Act. Their Lordships point 
out that under s. 66 (5) of the Act the duty 
of the High Oourtis ‘to decide the questions 
of law’ raised by the case referred to them 
by the Commissioner. It is for the Oom 
missioner to state formally the questions 
which arise and departure from this regu. 
lar procedure is, in their Lordships’ opinion, 
to be deprecated. 


Extracts from Contemporaries. 


Ex-Judges and Polities. 

The recent resignation of an eminent 
South. African Judge from the Bench in 
order to re-enter the political arena, 
although somewhat unusual, is by no 
means unprecedented. Few English Judges 
have done this, but there was an instance 
not so ‘many years ago of a County Court 
Judge who resigned, became a silk, and 
re-entered the House of Oommons. There 
was also the much older instance of a 
Scotch Judge, Lord Grange, aman of not 
very reputable memory, who did the same 
thing, that is, returned to the Bar and 
stood for, and was elected to, the House 
of Oommons. The circumstances under 
which this step was taken were somewhat 
remarkable. Appointed a Judge of the 
Court of Session in 1706, he had been on 
the Bench for something like twenty 
years when his intense hatred of Walpole 
and his policy stirred in him the desire 
to enter Parliament in order to thwart, if 
he could, the aims of his political enemy, 


With this end in view he set about wooing 
a constituency, for at that time there was 
no statutory exclusion from Parliament 
of the Scots Judges, nor was there any 
ruling of the House, as there had been in 
the case of the English Judges, precluding 
their election. Aware of this, Walpole 
decided to checkmate the political intrigues 
of Grange, and, accordingly, in a Bill 
then. before the House to correct certain 
abuses in elections ir Scotland, he directed 
the inclusion of a clause for the exclusion 
of the Scots Judges. Apparently the 
measure so altered found considerable 
opposition in the House, even the Speaker 
being agsinst it, but it was ultimately 
carried, much to Grange’s chagrin. Deter- - 
mined, however, not to allow this to baulk 
him of his design to counterwork Walpole 
as far as he could, he resigned his seat 
on the Bench, returned to the Bar and was 
in fact duly elected a member of Parliament, 
but neither in he House nor at the Bar did 
he achieve any success, a result not 
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greatly to be wondered’ at considering the 

. etrange stories that were bruited about 
regarding him, especially the story of the 
kidnapping of his wife and her seclusion 
in the lonely islet of St. Kilda for seven 
years, a proceeding at which it was general- 
ly assumed he had connived or had actually 
planned. In Hill Barton's “History of 
Scotland'” the author says-that “it would 
afford a depressing notion of human nature 
to believe that many of [Grange's] contem- 
poraries approached ‘him in duplicity and 
hypocrisy.” In his case, asin the others 
to which we have called attention, it will 
ba observed that they voluntarily resigned 
their positions on the Benchin order to 
be able -to enter or re-enter Parliament. 
In the case of Sir Edward Coke the position 
was different, As all readers of con- 
stitutional history will recall, Coke was 
removed from the Bench by reason of his 
determination not to prostitute the in- 
dependence of the judicial office to the 
arbitrary interference of the King. He 
re-entered Parliament, and a few years 
later took a leading part in framing the 
Petition of Right—The Law Times. 


Hue and Cry: New Style. 

Hue and cry “with horn and voice” has 
given place to search by aeroplane, wireless 
telegraphy end the cinematograpb. The 
story of aeroplanes circling low where it wes 
thought a “wanted” man might be lurk- 
ing reads rather more like one of John 


Buchan’s’ breathless thrillers than 
the narrative of actual detective work, 
but- it shows how rapidly modern 


scientific inventions are being called ia 
to help in police work, 

The cinematograph, in particular, may 
be of the greatest assistance in identifying 
missing people. To most of us the 
descriptions we so often hear broadcast 
of a man ina blue serge suit, five feot six 
inches in height, dark hair and eyes, clean 
shaven, and so on, utterly fail to conjure 
up any definite picture; but if we see a 
portrait in a newspaper, or, better still, 
on the screen, we carry away an impression 
that would enable us toidentify the man 
with something like certainty. 

Publicity, instead of secrecy, in Police 
wrok, has been the rule rather than tho 
exception, since the days of Sir Howard 


Vincent, The old notion that complete 


reticence was necessary lest a suspect 
should be put on his guard has given 
place to the more effective method of 
letting the general public know whom the 
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Polics seak so that everyone may join in 
the search to some extent and anyone may 
giva instant information, To remain long 
in hidiag must be a matter of extrame 
difficulty in these days.— Justice of the Peace, 


Fifty Years Ago. ` 

A great judicial figure when the legal 
centre was moved from Westminster to the 
Strand was the first Lord Ooleridgs, who 
had been made Solicitor-General by Mr. 
Gladstone in 1868, and Attorney-Ganeral, 
in succession to Sir Robert Oollier, in 1871. 
Law cfficers at that time were not precluded 
from private practice, and Sir John 
Coleridge, as he then war, had his full 
share of the beat that was going. He shone 
brightly in two long-drawn-out cases; Saurin 
v. Starr and the Tichborne Case, The 
action for ejectment was tried in the Oom- 
mon Pleas before Bovill, O.J, Ooleridge 
was leader for the defendants, and with 
him were Hawkine, Honyman, Barber 
and Bowen. The two firat and the last 
became, in the fullness of time, Lord 
Brampton, Hopymen, J., and Lord Bowen, 
His opening speech occupied 23 days; and 
for three long weeks did Sir John cross- 
examine the claimant. “Though the cross- 
examination was considered lacking in 
startling or exciting episodes, no neasonable 
man at the end of it believed tbat the 
claimant was Roger Tichborne.” The case 
had begun in 1871 and waa stopped by the 
jury in the summer of 1873, 

Killed, it is said, by the worries of the 
Tichborne trial, Bovill, O. J., died in the 
November following, and Sir John Coleridge 
succeeded him as Ohief Justice of the 
Common Pleas, In January, 1874, he was 
created Beron. It was in 1880 that he 
became Ohief Justice of the Qaeen’s Bench 
with title of Lord Ohief Justice of England, 
He died in 1894,—The Law Journal 


Coleridge Characteristics. 

Some of his characteristics were thus 
described by Sir Herbert Stephen: “Tall 
and handsome in feature .. , an extremely 
beautiful voice. His language was refined 
and forcible, and no one could, on occasion, 
produce a greater sense of solemnity with 
less effcrt. His nature was receptive and 
sympathetic to an unusual degree. It was 
almost impossible for him not to agree 
largely „with the person to whom he 
happened to be talking, and many persons 
who knew him slightly were inclined to 
attribute to him aninsincerity which wag 
probably entirely foreign io hisreal nature 


TB 


He had a marvellous store of anecdotes, 
which he related with real skill. 

According to his biographer, he 
astonished at least one American by 
telling, in the course of three rainy dayr’, 
200 different anecdoter, not one of them 
“tireeome,” for the entertainment of an 
Ambassador who was confined in his 
home with a cold. It will be admitted that 
this wes aremarkable performance in the 
circumstances. Many of his great quelities, 
as above enumerated, proved to be 
hereditary, and were transmitted to his 
descendante, including the surviving 
representatives of a fsmily great in law 
and in literature—The Law Journal. 


Capital Punishment: 

Sentence. 

What the Daily Telegraph appropriately 

describes asan “amazing sentence” has 
just been passed upon a murderer by a 
Hyderebad court. The man is to servea 
year's impriconment and psy a fine or 
alternatively spend a further three months 
in gaol, before being hanged. 
. In England a sentence such as this, 
would be denounced as “refined cruelty” 
and immediately pravoke an outery. Oritics 
of the death penalty would, and we think 
justly, say that afew days, or at most a 
few weeks,:is enough time for a man to 
compose his mind if he can, and to indulge 
in whatever reflection or repentance he can 
manage. 

Santences additional to a death sentence 
are not always necessarily cruel, or even 
absurd. They may be passed in order that 
a successiul appeal on tke capital 
charge should not result in immediate 
releace from punishment on other charges, 
or in order to produce certain consequences 
that follow in respect of property. All this, 
depends on the lawsofthe particularcountry 
The problems which confront tha judges in 
India are much more intricate then those 
which present themselves in this country, 
and for this reason it may be necessary to 
impose particularly harsh sentences; but 
that a death sentence, meant to be carried 
out, should be deliberately delayed for a 
long time, savours of needless mental 
torture. 

We note with interest that a judicial 
committee is considering the modification 
of the sentence “in order to afford the 
soul of the condemned man sn easy and 
untroubled exit from its earthly tenement.” 
—dJustice of the Peace. 
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Vicə Chancellor Bacon. 

- The curious incident related by Mr.. 
Justice MacKinnon on the occasion of the 
anniversary of the opening of the Law 
Courts has revived interest in the life-story 
of the strong: minded Judge who declined 
to exchange his old Court in Lincoln’s Inn 
for the new one provided in Mr. Street's 
new Palace of Justice. Bacon, with whose 
judgments Obhancery pratcitioners are 
familiar, was a character remarkable even 
in a period which abounded in curious 
personalities. He-.accepted judicisl office 
at the age of seventy; he did not retire from 
his active position on the Bench till he 
was eighty-eight, and when he died in 
1895 within afew years of his centenary, 
he was said to have “died of old age” 
rather than from any specific illness. It 
is interesting to note that, according to the 
report of a friend, the old Judge, on dis- 
covering bow pleasurable the change could 
be, expressed his regretat not having taken 
the step long before. 

One friend described him in his old age 
as the most remarkable landmark of the 
extinct Oourtof Ohancery, Certainly in the 
patriarchal span of his long career he 
witnesged an extraordinary transformation 
in the complexion of the land as a whole 
aud his profession in particular. Born in 
the turbulent years which marked the end 
of the 18th century, he lived on till the end 
of the ‘nineties. Because his father was a 
conveyancer, he could remember having 
heard, at the age of fifteen, of the inaugura- 
tion of the post of Vice-Chancellor of 
England. He was called to the Bar at 
Gray's Inn ten years before the accession of 
Queen Victoria, and it was not till after a 
long and busy life ss an equity junior and 
several years service as secretary to the 
Master of the Rolls that he b2came the 
first, last and only Chief Judge of the 
Bankruptcy Oourtin 1869. In the following 
year he succeeded Sir William James as 
Vice Ohancellor and- thereafter, held the two 
offices concurrently. i 

As a Judge, although he betrayed certain 
foibles not unnatural in ons who had gat at 
the feet of Eldon and grown grey under 
Lord St. Leonards, he was unparalleled. To 
the end he showed extraordinary mental 
and physical vigour, his judgments were 
remarkably terse andconcise. Though always 
courteous, he was well known forhis impati- 
ence; his notee, which were frequently illus- 
trated by brilliant csricaturee, are still 
quoted. One famous one of an action for nui- 
Bance is Lrief enough tobe repeated. “Pitt's 
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witness: stench. very bad. Dfdt’s deny 
it. Mr. H. same old arguments. Myself same 
old answers.—The Law Journal, 


Corporal Punishment in School. 
“How careful local authorities are in 
dealing with bodily punishments in schools 
under their control appears from a 
report recently submitted to the Education 
Committee of the London County Council. 
The Times thinks that even children need 
not ba unduly alarmed, having regard to 
“the. humane methods of castigation at 
present in use.” 

The restrictions are rigid, and the danger 
of unauthorised, exceasive or hasty punish- 
mentis reduced to a minimum. Many 
people, with recollections of public school 
floggings, will perhaps criticise the rules 
as making for inadequate punishments. 

One rule provides that corporal punish- 
ment shall not be inflicted except after the 
expiration of two hours from the commission 
of the offence for which the punishment 
is inflicted. 

. The desire to avoid punishment in 
sudden anger is no doubt the reason for 
this rule. As the Times puts it: “The 
culprit, with a full knowledge of what is 
coming to him, will surely be con- 
soled by the probability that that 
something may be less severe because of 
its delayed application.” 

Will he be consoled? We wonder. The 
average boy, if he must have three on each 
hand, or four on his seat, or whatever fate 
has decreed, would rather have it over 
and done with at once; at least, so we 
should have thought. i 

-Even the determination to avoid punish- 
ment in hot blood, which most people 
would commend, is not univeraally accepted 
as commendable. A Datch critic of 
England and the English oncə wrote, with 
something approaching horror, of an 
amazing English mother who invariably 
delayed whipping till her indignation had 
cooled down. To him it evidently seemed 
repulsive to punish in cold blood. There 
seem to ba so few things upon which 
everyone is agreed !—Justice cf the Peace. 


Counsel and Witness. 

It is gratifying to observe that Mr. H. A. 
Shannon, who has been taking an excallent 
part in the controversy appearing in the 
Northern Ireland Press, ss to whether the 
police are justified in giving depositions 
to their own witnesses while withholding 
copies from the defence, has withdrawn 
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one concession which he had made to’ an 
opponent. 

The concession was an accaptance by him 
of a statement made by an opponent in 
the controversy that “it waa a common 
practice of counsel to school their witnesses.” 
It is pot a common practice, is wholly 
contrary to the etiquette of the Bar and 
the rulings of the Bar Council which are 
accepted as appropriate by the Rar of 
Northern Ireland; and dire would be the 
consequences if, in fact, it were ascertained 
that any member of the Bar “schooled” 
his witnesses. He is not, as a rule, per- 
mitted to speak to bis witnesses unti] they 
appear for examination in the witness-box; 
although he may, in special circumstances, 
ascertain from them the nature and con- 
tent ofthe evidence they propose to give. 
It is the only way in many ill-prepared 
cases for which he is briefed at short notice 
in the lower Oourts, Hs may confer with 
the lay client and solicitor and experts 
before giving an opinion or drafting 
pleadings and so forth: but never,in any 
circumstances whatsoever, is it permissible 
for him to “school” any witness a3 to the 
evidence he should give or withhold in the 
witness-box.~—The Law Journal, 


e 
“Running Down” Values. 

A consideration of this and other cases 
of similar tort will convince any neglient 
driver of the need for. exercising reason- 
able care in selecting the kind of person 
or thing that he runs down. Ib was a 
famous ‘English Judge whe, when his 
horses bolted one day in London, called 
upon the coachman for Heaven's sake to 
run into something cheap.- A constable 
at lil, a month is not really cheap. from the 
point of view of a defendant who derives no 
benefit from the constable's services during 
the period of incapacity. Yet the Irwina 
may well say that things might have been 
worse. It thé Ministry had lost the 
services of their Permanent Secretary for 
the same period, the action would almost 
certainly have beens case for the High 
Court and the measure of damages far, far, 
greater. : ; 

The suggestion that every tradesman 
should havea badge indicating his weekly 
or annual value asa fit worker, for the 
information of motorists, is wholly 
unacceptable. The possibility, while 
values are unknown or undeclarad, of 
ranning into something really dear must 
exercise a restraining and beneficial 
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influence on the drivers of machanically- 
propelled vehicles.—The Law Journal, 


Unlawful Profits. 

Are the provisions of 
Tax Acts to be taken in their literal 
meaning so that the profits of a 
trade are taxable without regard to the 
question whether the trade is lawful or 
not;or should the court construe them 
with regard to the general law, so that 
unlawful trades would be outside the 
purview of the Revenue, and would fall 
to be dealt with under the criminal law ? 
But for the decision of Rowlatt, J., a year 
ago in Mann v. Nash (1932,1 K, B. 752; 101 
L. J. K. B. 270), which was followed by 
Finlay, J., last week in Souther v. A. B. 
(Times, 2nd Feb.)—the name ofthe defend- 
ant for seme unexplained reason was not 
disclosed—it would seem obvious that the 
latter is the right principle of construction. 
With an unlawful business the Government 
has nothing todo but to suppress it and 
confiseate the whole of the unlawful profits, 
If the law does not permit of this, the law 
requires to be strengthened. But to the 
Inland Revenue Oommissioners, the nature 
of the trade is immaterial, The Income 
Tax Acts levy their toll on the profits ofa 
“trade,” and whether the trade is lawful 
or not is ofno consequences to the Revenus, 
and so farthe Ocurts uphold it in this 
view. And, indeed, in Minister of Finance 
v. Smith (1927, A. O. 193; 95 L. J. P. O. 193), 
Lord Haldane expressed a similar view. 
That, however, was a Judicial Committee 
case, and since it is not a binding authority 
in the English Courts, it does not overrule 
the view expressed by Scrutton, L. J., in 
Inland Revenue Commissioners v, Von Glehn 
and Co, (19:0, 2 K. B.553;89L. J.K, B, 
590). At any rate, in Mann v. Nash, Rowlatt, 
J., said that the matter was open, and he 
decided, as Finlay, J., has done, that tax is 
leviable. The Oourts have gone a long 
way in favour of gambling by sllowing 
the business of a bookmaker to ba within 
partnership relief, though, on grounds of 
public policy, this might well have been 
refused: Thwaites v, Coulthwaite (1896, 1 
Oh.496; 65 L, J. Oh. 238); Jeffery v. 
Bamford (1921, 2 K, B. 351; 90 L. J. K,B. 
664), But while a bookmaker's business is 
notin itself unlawful, the business under 
consideration in Southern v, A. B. was one 
of readymoney betting, and was illegal. 
In principle, of course, there is no distinc- 
tion between the two forms of gambling. 
—The Law Journal, 
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Conjugal Portraiture. 

In a casein which a portrait painter is 
suing a client who has refused to accepia 
picture of his wife, on the ground that it 
is below the level of the artist's reputation 
aad not worth the prica asked, the French 
Court of Appeal has referred the dispute 
fo experts. Io such matters, husbands are 
apt to hold strong views independent of 
artistic standards—witness the case of the 
rich citizen of Bristol who employed John 
Singleton Oopley, father of Lord 
Ohancellor Lyndhurst, to paint a picture 
of his wifeand family. “But it wants one 
thing,” he said, “and that isa portrait of 
my firet wife, for this one is my second.” 
The artist suggested that she might be 
admitted in the guisə of an angel, but the 
worthy merchant would have none of this, 
“Oh, no. Notatall. She must comeinas 
a woman. Nosnogels for me.” When he 
came again to view the finished work, hə 
had a different lady on his arm. His 
second wife he explained had met with an 
accident and he had married a third whom 
he wished included in the family group. 
This new partner said nothing at the time, 
but being by no means anxious to figure in 
an exhibition of trigamy, subsequently 
came to the artist representing that she had 
her husband's authority to have her two 
predecessors painted out. Oopley in good 
faith obsyed with the result that ths proud 
polygamist rafused to accept the picture. 
He brought an action to enforca payment 
and, the judge leaving it to the jury to say 
whether in the circumstances the third wife 
had not the defendant's authority for 
Giracting the ejection of the first and second 
wives, obtained the verdict,— The Solicitors’ 
Journal, 


Knighthood and the Law. 

It was only in the reign of George 
ILI, that the rule was laid down 
that Judges and the law officers of 
the Orown should receive knighthood. 
Lord Oampbell, in noting the appoint- 
ment of Thurlow as Solicitor-Ganeral, says 
that “the new Solicitor-General escaped 
knighthood, now considered a disgrace.” 
Why it should have been so regarded does 
not appear, although this attitade was also 
adopted by the cynical gentleman men- 
tioned by the late Mr. Locker-Lampson in 
his entertaining book, “Patchwork.” Meet- 
ing a friend who had just received a handle 
to his nams this gentleman ssid to him: 
“A knighthood I prasuma ?” “No,” said the 
other, “a baronetey,” “J am sorry to 
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hear that,” went on the first speaker. 
“Sorry! Why 2?” “Well, you see 
the infamy would at least die with you.” 
To go back to Gaorge III: he certainly did 
not so regard.the ancient and honourable 
title of knight, and although he seems to 
have allowed Thurlow to evade the dignity 
when appointed Rolicitor- General, he very 
soon afterwards made it an inflexible rule 
that the law officers and the Judges, if 
not “honourable” by birth, should be 
knighted, to keep up the reputation of the 
ancient order of knights-bachelors ; and 
in his view the ceremony ought to be 
cheerfully undergone by them as an 
accompaniment of professional promotion. 
Eldon, when he was made Solicitor General, 
wrote to hia brother «Henry this letter: “I 
kissed the King’s hand yesterday as Solicitor 
General. The King, in spite of my teeth, 
laid his sword upon my shoulder and bid 
Sir John arise. At this last instance of 
his royal favour I have been much discon- 


certed, but I cannot help myself so I sing: 


‘Oho, the delight, to be a gallant knight.’ 
I was completely taken in, having no idea 
that the King had any suchintention, My 
wife is persecuted with her new title, and 


we laugh at her from morning till evening.” 


It need hardly be added that Sir John 
speedily became reconciled to his new 


dignity, It was, of course,: considerably. 


later that the practice originated for the 
holders of other judicial offices to receive 
the accolade as a matter cf course. Knights 
were, indeed, not unknown on the justices’ 
Bench before the introduction of the metro- 
politan Police magistrates—witnees the 
case of Sir Jobn Fielding, the half-brother 
and successor at Bow Street of the more 
famous Henry Fielding—but the custom 


for the chief at Bow Street to receive: 


knighthood is comparatively recent; it ie, 
however, & pleasing tribute to the important 
place which he holds in the administration 


of justice in the metropolie.—The Law - 


Times. 


Lawyer in the Witness Box. 

On several recent occasions, in England, 
practising members of the Bar who are 
owner-drivers of motor-cars have given 
information to the Police in cases of 
dangerous driving’ which came to their 
notice, and have appeared as witnesses in 
the subsequent Police court proceedinge. 
Roland Burrows, K.O., is the latest example 
of the barrister-witness in euch cases in 
England; but there have been numerous 
other examples, In every case the Oourt 
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has expressed appreciation of the ‘services 
rendered, which have usually been given 
at great inconvenience and, on occasion, 
involving considerable finarcia! loss on the 
part of the witness. 

At Newry last week, Major McOallum,, 
the Resident Magistrate of Belfast, gave. 
evidence in such a care before Mr, M’Elroy, 
R.M. Major M’Oallum’s presence of mind 
ina crisis was the means of preventing 
what would otherwise have been a bad 
crash; the crisis having been caused by 
“one of the worst cases of rank bad driving. 
I ever saw in my life”. The accused was 
found guilty on the charge of reckless 
driving, end the Court imposed a fine and 
suspended the licence for two months, On 
the appeal cf Mr, Rutherford, for the 
defendant, a larger fine was imposed and 
the suspension of the licence removed, as 
the defendant depended on it for his means 
of livelihood.—The Law Journal, 


Fabricated Documents, 

An individual who had been incautious 
enough to hand up e fabricated document 
to Avory, J., (of all judges) at the Wells 
Assizes was recently an unsuccessful 
appellantagainst a conviction for fabricat- 
ing a falss document with intent to mislead 
a court of justice. No coufisel had con- 
tributed to his foolhardiness, but had it 
been so one would have wished him an 
advocate as bold as Serjeant Hullock (after- 
wards a judge), who, having inadvertently 
violated his instructions by producing in 
court a deed which proved to have been 
forged by his professional client, recover- 
ed possession of it on the pretext of examin- 
ing it and refused to give it up again. 
“No earthly power shall induce me to sur- 
render it,” he said. “I have incautiously 
puta fellow creature's life in peril and I 
should never be happy again should a fatal 
endensue.” While Bayley, J., was taking 
the advice- of a learned brother the deed 
vanished for ever.—The Solicitors’ Journal, 


Literature in Court. 

The number of “literary references” in 
the few Courts that were open during the 
year’e first week was remarkable. In one 
appeal, where the conviction in the Oourt 
below depended on the evidence of two 
constables as to what they saw through 
the “hammered glass panel of a door.” The 
glass, according to an expert, was “absolute- 
ly opaque, like that used for bathrooms” ; 
“nothing could be seen inside unless it was 
twelve inches from the glass”; “ji would 
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be absolutely impossible for anyone to see 
a man drinking at the counter. N 

With this expert evidence before him, 
Judge Thompson felt that the case depended 
on a mere shadow and that it reminded him 
of Hall Caine’s book, “The Shadow of a 
Crime." The appeal was allowed. 


In the same Court on the same day, Mr.. 


J. H.  Oampbeli in a “riot appeal” 
case, elicited from a constable, in croge- 
examination, the Policeman's ignorance of 
the “Scarlet Pimpernel,” and his knowledge 
of “Springheeled Jack,” While far away, 
in Derry, Judge Osborne discharged a 
soldier, found guilty of theft, on his personal 


bail of 101, to keep the peace for twelve. 


months, And in discharging, the Judge 
thus addressed the guilty man A 1 You bear 
the name of a well-known English philoso. 
pher,” The prisoner's name was Herbert 
Spencer.— The Law Journal, 


The Domicil of a Deportee. | 

An Englishman now resident in the 
United States, who has ascertained that 
the Labour Dspartment of that country 
is about to issue a deportation order 
against him, ‘is reported to have urged its 
postponement until he can secure a Reno 
divorce sgain8t his present wife, in order 
to marry another woman, Assuming he is 
now domiciled in some State which 
recognise Reno divorces, and that there 
was no question of his deportation, an 
English Court would no doubt recognise 
such a divorce as a valid one according to 
his domicil, and so of course his re-mar- 
riage, The effect of deportation on domicil 
has been the subject of decisions not easily 
reconciled. In Hx parte Donelly, (1915) 
W.L.D. 29, a South African case, a wife 


- were still unpardoned. 
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applied'to sue her husband for restitution 
of conjugal rights or alternatively divorce, 
The man, originally an American, but 
later on domiciled in South Africa, had 
shortly before the proceedings been 
deported from the Union after a long term 
of imprisonment. On the ground that he 
was forbidden to return to it under severe 
penalty, Mason, J., held that he had lost 
or been deprived of his domicil of choice, 
and thus had reverted to that of origin—a 
decision of some hardship tothe applicant, 
In Veith v, Veith, (1929) 73 Sol, J, 23 i, a 
somewhat similar case, the respondent 
being an alien deported ‘from England, 
Bateson, J., avoided that hardship, appar- 
ently on the grounds that the deportation 
order was revocable: and’ there was no. 
evidence that the husband intended to 
change his domicil, his deportation being 
in invitum. The latter ruling would be 


- the more convenient for divorce, but the 


less so in a case of probate, if the deportes 
The cases as to 
persons domiciled in one country and’ 
either exiled from it by a sentence of 
perpetual banishment or imprisoned for 
life in another are collected in Dicey's 
“Conflict of Lawe,” 5th ed, p. 124, On’ 
pure abstract reasoning, domicil implies 
permanent residence, and since no man 
csn lawfully reside in a country . which 
will not tolerate his presence permanently 
or otherwise, perhaps the reasoning in 
Ex parte Donelly may be preferred to that’ 
in Veith v, Veith. There cases may perhaps. 
be compared with Ogden v., Ogden, [1908]: 
P. 46, on the one hand, and Stathatos v. 
Stathatos, [1913] P. 46, and De Montaign - 
v. DeMoniaign, [1913] P. 154, on the 
other, in respect of divorce hardship. — ` 
The Solicitors’ Journal. 


` Jottings and Cuttings. 


Nothing binds the vision so much as 
custom and habit. 2 
thecriminal law of this country was in a 
state which would have been a disgrace to 
a half civilised community, and notwith- 
standing that fect, Judges in high authority 
and writers of text-books who had been 


brought up to regard the law as it was in - 


their time wrote about it that it was the 
perfection of human wisdom. 


There was a time when. 


No more unpleasant duty has to ke pər- 
formed by a Judge than the duty of decid-- 
ing a case in accordance with a previous 
decision of courts which ara binding on’ 
him which he thinke, as applied to the 
factsof the case before him, is both un- 
reasonable and anjust, 

Greer, L. J. in Leon y. Casey, 102 L. J, 
K. B. 878. 
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Notes and 


Effect of Foreign Adjudication 
Orders: A Privy Council Ruling. 
O wing to the existence of several Native 

States in India, questions of private inter- 

national Jaw often arise for decision 

before cur High Courts. Tne effestofa 
foreign adjudication order on the rights 
of an attashing creditor arose for 
decision before the Madras High Oourt 

in The Official Receiver, Secunderabad v. 

Gummidelli Lakshminarayana (132 Ind. Oas. 

297).and the High Court was of opinion 

that as an attachment does not createany 
charge or lien, an attaching creditor had 
no rights which could prevail against the 

Receiver in insolvency. In their Lord- 

ships’ view there was no difference in this 

matter between an adjudication order ofa 

British Indian Oourt and a foreign adjudi- 

cation order. The Judicial Committee haa 

reveraed this decision in Anantapadmanibha- 
swami v. Official Receiver of Secunderabad 

- (142 Ind, Oas, 552) and the law on the point 

as laid down by the Judicial Oommittee 

may be summarised as follows :~ 

(t) A foreign adjudication order will 

. be recognized as effective by British Indian 

Courts from‘its date. : 

(ii) Bat such an order will not be allowed 
to interfere with any process at the instance 
of a creditor already pending, even though 
such process be incomplete, provided that 
at that date the bankrupt’s fresdom of dis- 
posel wasso affected by the process that he 
could not have assigned the subject matter 
of the process to the Receiver, 

(iii) Tbe test in such cases is not whether 
there is a lien or charge, but whether the 
bankrupt could have assigned ta the trustee, 
at thedate when the trustee's title accrued, 
the debt or the assets in question, : 

(iv) The analogy of adjudication or- 
ders of a British Indian Court is irrelevant 
inasmuch as such an order operates vi statute 
but a foreign order operates oniy under the 
rules of private international “law which 
depend on the comity of nations, 
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Comments. 


Effect of Attachment. 

The observations which their Lordships 
have made in the asbove-said caseon the 
decisions in Krishnaswamy Mudaliar v. Ofi- 
cial Assignee of Madras (26 M. 681) and 
Frederick Peacock v. Madan Gopal (29 O, 
428) and the doubts they have thrown on 
the proposition that anattachment does not 
create any lien or charge are of even great- 
er importance aad show that it is necessary 
for us to re-adjust our ideas on this sub- 
ject. Mohatal v. Karrab-ud-Din (241. A: 
170) has been regarded in innumerable 
cases a3 laying down that an attachment 
does not create a lien or charga or confer 
any title, but it would seem from the re- 
marks made by their Lordships in the in- 
stant case that they did not intend to go 
so far. 


The Income-tax Amendment Bill. 

The Bill to amend the Income Tax Act 
which was introduced in the Legislative 
Assembly last year by Sir Hari Singh Gour 
was recently discussed before the Legisla- 
tive Assembly. The-main objects of the 
Bill, it will be remembered are, (1) That 
there should be some popular control in 
the matter of assessments and, (2) thatan 
appeal to a tribunal unconnected with the 
Taxing Authority should lie against all 
assessments. It was conceded on behalf of 
the Government that there is a strong 
feeling in the country that some sort of 
measure is required which will give an 
Outside check on the working of the income: 
tax officials and the Government was pre- 
pared to consider the opinion of the 
Bombay Society of Accountants 
and Auditors that a finsl tribuna 
of appeal composed of three referacs, 
two referees being of the rank of High 
Oourt Judges and the third of the rank of 
a Commissioner of Income-tax, may be con- 
stituted foreach province, The principle 
that an independent appallata authority 
should beset up over income-tax assessment 
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was adopted by the House snd the Bill has 
been referred toa Select Oommittes. The 
constitution and nature of this tribunal 
will be determined by the Select Committee, 

That tbe income-tsx Authorities who 
make the assesement should themselves be 
judges in deciding whether tke asseesment 


was justified is indeed somewhat strange. ~ 


It-is one of the fundamental principles of 
justice that no oneshall be a judge in his 
own cause and we are glad to find that this 
principle has appealed to the Government. 
As regards the cuggesticn that a tribunal 
may be constituted in each province com» 
posed of two High Oourt Judges and the 
Commiesioner, we think this prcesdure 
will be entirely ineufficient. It may afford 
some relief to the richer class of assessees 
who can afford to take up their case to such 
a tribune). Assessees of the ordinary type 
and moffusil assessees will not get much 
relief. ‘he ccsts will be prohibitive and 
the main object of the Bill namely, to 
protect the ordinary taxpayer who stands 
“most in need of relief in this’ direction will 
not be achieved. We hope that procedure 
that will afford real relief to- tke mo-fusil 
assessees, and to the middle class tax pay- 
ers will be suggested by the Select Com- 
mittee and adopted by the Government. 


Rules relating to Grant of Pro- 
bate to Companies, 

Under the Indian Succession Act 
(XXXIX of 1925). it was not clear whether 
probate could be granted to companies. 
The Indian Succession (Amendment) Act 
was therefore enacted in 1931 for amend- 
ing the earlier Acteo as to make provision 
authorising the grant of probate and letters 
of administration to companies on the 
lines of the provisions prevailing in Eng- 
land. Under the Act, as amended, probate 
‘can be granted to companies waich satisfy 
the conditions prescrived by the rules to 
be made by the Governor General in 
Council in this behalf. 

Rules have now been framed by the Go- 
-yernor General in Council in this behalf 
‘and they are published atpage 4U of Part I 
.of the Gazette of India dated January 21, 
.1933. Under the Rules three conditions 
have to be satisfied by a company in order 
that it may be eligible for the grant 
of probateor letters of administration, viz., 
(i) Is should be either (a) a company formed 


and registered underthe Indian Companies - 


Act, or (b) a company constituted under 
the .lsw of Great. Britain and having a 
place of business in British India, (ii). It 


JOURNAL 


(142 1.0. 


should be empowered by its constitution to 
undertake trust business; (214) The share 
capital subscribed should not be less than 
Rs, 10 lakhs in the caesof Indian Compan- 
ies and £ 100,000 in the case of Englisli 
Companies of which at least one half should 
have been paidup incasb, Power is also 
given tothe Governor General to exempt ` 
any company from the last condition, viz, 
as to share capital. 


Assessment of Remittances from 

Foreign Branches. 

The decision of the Madras High Oourt in 
the Commissioner of Income Taz v. Meyappa 
Chettyar (141 Ind, Oas. 330) deserves the 
careful attention of companies especially 
banks which have branches .at foreign 
places. This case shows that unless the 
account books are kept cautiously, they run 
the riek of being taxed twice on what in 
reality may be the same fund. In this case 
the assesses carried on a money lending 
business in Rangoon. He was also a part- 
ner in another business at Ipch. In 
1926 sums of money amounting to 
Rs, 4,10,000 were sent from Ipoh to Rangoon. 
This amount was assessed to income-tax at 
Rangoon as & remittance of foreign profits 
to British India and a tax of Rs. 91,262 was 
levied upon it. In 1927 8 sum equivalent 
to the ceum remitted from Ipoh to Rangoon 
was sent from Rangoon to Ipob. In order 


-to pay the income-tax, the assessee again 


sent from Ipoh Rs, $1,262 in 1928, The 
income-tax Authorities ascesseed thie re- 
mittance of Rs, 9.,¢62 afresh to income- 
tax. The assessee contended that this sum 
came out of the fund at Ipoh on which tax 
had once been levied and that it could not 
be taxed again. It was found, kowever, from 
his account books that the money sent 
from Rangoon to Ipoh was re-invested with 
constituente.. The High Ocurt held that 
inasmuch as upon the assessee’s own show- 
ing ¿nd by reason of the entries made in 
his own books, none of the Rs, $1,262 ever 
came out of the fund remitted from Rangoon 
to Ipoh, it did not come outof the jund 
upon which income-tax had already been 
paid. With regard to the presumption 
that where a person has a fund in his hands 
which has already been subjected to income- 
tax and another. fund which is liable to 
income tax any remittance he makesis out 
of the one already subjected to tax, their 
Lordships held that the presumption is not 
an irrebuttable one and the entries in the 
assessce'’s books would be sufficient to rebut 
it, xs t = 
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“THE JDEALS AND OONDUOT OF A LAWYERS" | 


The subject I have selected is the subject 
of the ideals and conduct of a lawyer, 
The first thing I should say to anybody 
who is going to become a member of the 
legal profession is that it is very necessary 
and proper that he should have a good 
conceit of himself, as a member of a very 
great profession. It is necessary that all 
of ua should remember what a very dis- 
tinguished and noble profession we belong 
to. We claim as lawyers to have a very 
great, responsible and most honourable 
profession, We claim to have a standard 
of honour second to no other profession, 
and when you reflect upon the confidence 
placed in individual members of the 
profession, I believe, generally speakicg, 
the public recognises the truth of what 
I haye eaid. 

If you are to bea good lawyer and pro- 
perly trained, it will not be unti) you 
have learned to observe and to weigh facts 
and to give them their true value. It is, I 
believe myself, of almost more importance 
that a lawyer should develop these qualities 
than that he should make himself familiar 
with case law. I do not for a moment 
mean to under-rate the value of a sound 
grounding in the principles of law, but 
all the knowledge in the world of the 
principles of law and case law will be 
useless, or of little value, unless you have 
trained yourself to observe facts and to be 
able to marshall them in your own mind, 
to give them their proper weight 
and to know exactly what the elements of 
the situation are, before you begin to apply 
the law to them. 

The next thing I should say to any 
lawyer, as an advisor, is to understand 
from start to finish that it is your client's 
case and not yourown. Try to see through 
the eyes of the man whose case it is; it 
19 not your case; they ara not your 
interests that are at stake, they are your 
client's. The advisor's point of view is 
not what matters; it is the client's point 
of view, which is to be studied, and uatil 
' you havs acquired the habit with sympathy 
and with patience and with thoroughnesa 
of putting yourself into the position which 
the cliens ccsupies, you will not have 
really prepared yourself for being a sound 
advisor, Tnen {I should say that the 
next task of a lawyer is to secure his 
clients confidencs by showing himself 
to be worthy of it. One of the greatest 


qualities of a lawyer is to be able to inspire 
confidence, 

Ihave known many cases in my life of 
the exercise of this power of creating 
confidence in the minds of clients, The 
most remarkable that I ever knew was 
in the case of Lord Macmillan. I happened 
to be trustee under a testamentary disposi- 
tion where difficult questions arose as to 
the disposal of cərtain funds between the 
trustees of a- marriage settlement and the 
tenant for life of an estate. Mr. Macmillan, 
as he then was, had advised the tenant 
for life. When litigation séemed inevitable 
a suggestion was made that the matter 
should go to arbitration, and the solicitor 
for the marriage settlement trustees sug- 
gested that Mr. Macmillan, who had been 
advising the other side, should be the 
arbitrator, I do not think that any man 
could imagine a greater compliment in 
the confidence not only of his client, but 
even of his opponent. 

An important part of a lawyer's duties 
ia sometimes to be an advocate. When 
you are entrusted with the conduct ofa 
case either as advisor or advocate, it is 
your duty, even at the cost of great personal 
jaconveniencs, to give it the close and 
unremitting attention which your client 
may reasonably expect you to give, ; 

When you are sppearing as an advocate 
remember that you have a duty to the 
Court. Unfailing rectitude should be 
shown by the atvocate. This duty is one 
which should bs obssrvad ia the Police 
Oourt as well as in the Oounty Oourt or 
High Oourt. Your case is to present in 
the most attrac:iva form the case of your 
clisnt, but that duty ougat nos ‘to bə dis- 
charged by retic3ace a3 t9 fasia waich you 
Know and thə other sids doss nob. With 
regard to the presentation of your case 
thare is a tendency, I am afraid, in Police 
Courts for advocates to be less reapectful 
to a bench which is not composed of 
members of their own profession. We 
sometimes hear it said that some clerks to 
the justices demand a position ia their 
Court which members of our profession 
resent. It that is the case Lam afraid it 
is due to the way in which advocates 
sometimes bully the Magistrates. Naver 
make that mistake, lt is in your own 
iaterest that you should be respectful to 
the Court. Is will immensely enhance 
any argument which you may use. Your 
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duty to your opponent is almost as import- 
ant. Tobe irritable, to show your irrita- 
tion to your opponent, is a great defect 
in a lawyer and unworthy of the practice 
of our profession, Then if it is mnecassary 
to be. respectful to your opponents and to 
control your temrer, it is still more essential 
for the advocate to be respectful towards 
the witness, The witness, generally speak- 
ing, is one who has come at considerable 
inconvenience in order to play his part 
in the administration of justice. It is 
mainly tosee whether or not his story is 
watertight that we cross-examine him. If 
you allow yourself to be rude to the witness 
you do your case no good. Every man 
who, goes" into the witness box is entitled 
to be treated with the same courtesy that 
we ourselves would like to be shown to 
us... You will have an ample opportunity 
of commenting on his evidence if it is your 
duty- to suggest it is untrue, 
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There is one final thing I should like 
to mention, and that is the question which 
is generally asked when your lady friend 
discovers that you are going to become a 
lawyer : “ How can you defend a men when 
you know he is guilty?” The answer to 
this question is that, as arule, you do not 
know whether he is guilty or noj: ycur 
duty is to do all for your client that be 
might do for himself if he were defending 
bimself and presenting his own view of 
the cass, Ofcourse, if he tells you he is 
guilty your duty is a much more restrict- 
ed one even if you feel able to continue 
to acs for him at all; your duty there is 
only to see he gets fair play and a trial 
according to law. In this country we are 
very happy in the respect which is paid 
to law; let us remember in conclusion 
that it largely depends on us whether that 
will continue to be the case.—The Law 
Journal, 
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Extracts from Contemporaries. 


Novelists and the Law. 

‘Lord Macmillan has just revealed, in an 
interesting letter toThe Times, the fact 
that the late“Mr. John Galsworthy, though 
& barrister himself, did not disdain when 
dealing with legal problems to fortify him- 
self with another opinion, and that when 
writing “Maid in Waiting” he administered 
a series of interrogatories to the learned 
Lord of Appeal on the law of extradition. 
Mr. Galswortby, whose “Joames Forsyte” 
will always be remembered as perhaps the 
bést-portrait of the family solicitor in fic- 
tion, set an example that might well be 
followed by others. Novelists’ law in 
the past has been far from sound. 
Dickens ‘probably knew a good dealof law 
and was certainly familiar with all kinds 
of legal proceedings. “Oliver Twist” 
helped to bring about reforms in the Poor 
Law, and “Bleak House” in its opening 
chapters is in strong contrast to the modern 
procedure of the Ohancery Division. But 
Dickens rarely, if ever, brought any ques- 
tion of law into his novels; he was content 
to describe the legal atmosphere, George 
Elliot, in one of her novels, we believe, in- 
troduced the complications caused by the 
creation of a base fee, and she probably had 
expert legal advise on her work before 
publication. The late Mr. Maurice Hewlett, 
who knew something about mediæval law 
and customs, completely upset the plot of 


one of his modern novels by ignorance of 
the elementary principle that a will was 
revoked by marriage. The modern detec- 
tive story writer is bound to know his 
criminal law and practice. Sydney Fowler's 
“The King against Anne Bickerton” con- 
tains one of the best descriptions of a trial 
for murder,in modern fiction. But it has been 
left for 8 woman writer, Mies Dorothy Sayers, 
in her clever novel “Unnatural Death,” to 
uee asea motive for murder an alteration 
in the law made by the Law of Property 
legislation of 1925. An old lady towards 
the end of 1925 is suffering from s mortal 
disease, and a person in whose charge she 
is realises thet if the lady cannot be induced 
to make a will inher favour (which event 
happens) and lives into 1926, she, though 
now one of her presumptive next of kin, 
will cease to be so. See the Administra- 
tion of Estates Act, 195, s. 46, which the 
author must have studied carefully. And 
therefore it is necessary for the old lady to 
die suddenly by a new and painless method 
which leaves no clue. This original novel 
should interest both the medical and the 
legal professione.—The Solicitor’s Journal. 


The Police and Shoplifting. 

sie stated mm the press thet Lendon 
shopkeepers are appealing to the police 
for greater protection against shoplifters 


| and pickpockets, whose activities bave in- 


1933) 


creased of late and who 
‘successfully in spite of the women detec- 
tives employed by the stores. lt is said, 
and it is easy to believe, that the best 
method of protection would be for experierc- 
ed detectives to mix with the shoppers. 
Doubtless many of the most expert thieves 
are well-known tothe police. 

The question arises, however, how far are 
police off sers to be detached from duty in 
streets and public places to protect the pro- 
perty cf the big storekeepers and of their 
customers on their premises. Itis undou- 
ptedly the duty of the police to do allin 
their power to prevent crime and 
to detect criminals wherever they 
may be, and if there were plenty 
of officers available it would be 
proper that same should frequent the great 
stores during periods of exceptional 
activity, Under present conditions, how- 
ever, when it is constantly being éaid that 
shop- breakers, burglars, robbers and other 
dangerous criminals are keeping the hands 
ofthe police more than full, there would 
probably be an outcry if acme of the most 
experienced detectives were devoted to 
detective work inside shops. 

There must bes fairly large supply of 
retired detectives available, who could be 
engaged by the hig shopkeepers and em- 
ployed whole tims by then at their own 
expense, We know that somsof them are 
already so employed, and there is no 
reason why their numbers should not be 
augmented,—Justice of the Peace, 


An Ambiguous Verdict. 

While the nople and learned Lords of our 
supreme appellate tribunal were endeavour- 
‘ing to straighten out in their minds the 
legal implications of the curiously involved 
verdictin Morris v. Associated Newspapers, 
Ltd, and Another (coram McOardie, J.), 
Lord Buckmaster remarked that the jury 
seemed to have wished to give a verdict 
for the defendants and at the same time to 
protect the plaintiff's chsracter. Backing 
the issue both ways is a favourite gamble 
in the jury-box, Oaceinthe court of (I 
taink, but am not certain) His Honour 
Judge Oluer, the foreman of an intelligent 
jury announced their verdict as follows: 
“We don't think the defendant was negli- 
gent, but we think the plaintiff ought to 
have £24 compensation.” “Very well then,” 
eaid thejudge, “that will be £3 from each 
of you.” Lord Buckmaster also commented 
on the great mischief which may arise from 
splitting up cases into innumerable ques- 
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tions, departing from the austere simplicity 
ofthe single question which was gcod 
enough for our fathers: “Do you find for 
the plaintiff or for the defendant?” One 
recalls the famous summing up of a judge 
of the old schoolin a case of long argu- 
ments and contradictory evidence: “Gaentle- 
menof thejury, you have heard the 
evidence and the speéches of the learned 
Counsel. If you believe the old woman in 
red, you will find forthe plaintiff;if you - 
do not believe her, you will find- for the 


defendant.” That was all.—The Solicitor’s ' 

Journal. ; 

The Bogus Club | 
Certain organisations, representing ’ 


amongst them more than 5090 clubs, are 
responsible for the drafting of an interest- 
ing new private Bill on thesubject of ' 
registered clubs,a copy of which has reach-. 
ed us through the courtesy of the association < 
of Conservative Olubs, One object of the Bill 
isto make impossible a certain class of 
clab, irregularities in the administration 
of which have brought disrepute on the 
whole. Proceeding in thespirit of the re- 
commendations made inthe report of the 
Licensing Oommission, the framers have ' 
expanded the relevant sactions of the 1910 ° 
Act, end included in their Bill Hrovisions 
calculated to make registration less of a 
formelity, and to secure its discontinuance 
in ths event ofany of the qualifying con- 
ditions ceasing at any time bo operate. An 
attempt is madein new provisions to secure 
that noone concernsdin theconduct of 
any registered clab—or, aad this is import- 
ant, the landlord of the premises—shall 
have any direct financial interest in the 
supply of intoxicating liquor, any club’: 
whose constitution fails so to provide being 
insligible for registration. The promoters, 
unlike the Oommission, favour placing 
registration in the hands of the local autho- 
rities, with an appeal to Quater Sessions. 
They alsomake it for the first time a valid 
ground of objection to registration ofthe 
club that an officialor member of: the : 
governing body is either a person of evil 
repute or has been convicted of an offendée 
in respect of the improper sale of liqrou 
and is meantime disqualified. Such 
objection can be taken only,it may be 
noted, by a Superintendent of Police or the-- 
Oouncil of the district in which the club is, 
to both of whom notice of the application is 
given, A grave scandal has b2en constitut- 
ed by the unscrupulous operati ne of certain 
individuals in recent years, and in so far as- 
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the provisions mentioned would tend to 
suppress clubs brought into existence 
largely for the purpose of supplying in- 
toxicants, they seem eminently desirable, 
and it is difficult to imagine that any 
thinking citizens would cavil at’ them.— 
The Law Times, 


The Inevitability of Precedents. 

Each decision was to be final and com- 
plete in itself. The decision of the Tribunal 
were to be each of them final and con- 
clusive and, in effect, infallible. Such 
tribunals, or something like them, do, in 
fact, exist under Acts of Parliament, such 
as those relating to Pensions, Health and 
Unemployment Insurance; and the curious 
thing is that in every case where they are 
not mere mouthpieces of the administra- 
tion, they have interpreted the Acts and 
have followed precedent, very much as 
Judges in Courts of law in this and other 
civiliced countries have found it necessary 
to do in the interests of justice and con- 
stistency. 

As Mr, Oliver Stanley observed, speak- 
ing for the Government immediately prior 
ta the demise of the Bill, “legal precedents 
have their uses, as well as their disadvant- 
ages. If you want this Board to be tied 
down to tifa instructions which Parliament 
gives -them in the Act, they must be bound 
by the interpretations of the words of the 
Act given by the courts of law, If that 
were rot to be the case, Parliament might 
as well tell the Board that they could get 
on with the job they liked.” 

There is little doubt that the Tribnnal 
of Seven would soon have discovered the 
law of the Inevitability of Precedents. If 
Workman A. appeared before them showing 
that the facts of his case were in all ma- 
terial respects similar to those of Work- 
man B, whose case was decided the week 
before, it would never do to give a differ- 
rent judgment on the gound only that 
Workman A. was not Workman B, and 
that last week was not this week.—The 
Law Journal. 


Dr. Arnold and the Law. 

In The Times, afew days ago, was re- 
printed from its issue of 100 years earlier, a 
notice of Dr. Arnold’s “Principles of Ohurch 
Reform,” which was treated with that res- 
pect which everything that came from the 
pen of the headmaster of Rugby deserved, 
if it did not slweys receive. Mention of 
that book induced the present writer to 
take down from his shelves Stanley's “Life 
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of Arnold" once again, and as he turned 
over its pages his eye lighted upon several ` 
references to law and legal matters which 


he had altogether forgotten. Arnold’s 
studies in Roman history led him to a 
serious study of Gius, andina letter to 


Archbishop Whately he says how much he 
has been delighted with the Institutes. In 
another Istter he requests his correspond- 
entto obtain forhim “ʻa good copy of 
Littleton’s work upon which Coke com- 
mented. Ooleridga recommended it to me 
as illustrating the early siateof our law 
ofreal property, with the iniquities of 
feudality and the Oonquast, as yet in all 
their freshness.” The Ooleridge here men- 
tioned was Sir John Taylor Ooleridge, the 
first of the three of the family in a dirsct 
line who reached the English Bench, 
bstween whom and Arnold there subsisted 
the closest friendship since their Oxford 
days. To him Arnold wrote in 1837: 
“The study of thalaw is quite to my heart's 
content, asisthe practice of it in your 
situation. . . . But thenia proportion 
to my reverence for the offica of a judge, 
ie, to speak plainly, my abhorence of the 
business of an advocate. . . . I have 
been - thinking, in much ignorance, whe- 
ther there is any path tothe Bench except 
by the Bar; that is, whether, in conveyanc- 
ing or any other branch of the Profession, 
a man may wake his real knowledga 
available, like ths juris consult: of ancient 
Rome, without that painful necessity of 
being retained by an attorney to maintain 
a certain cause, and of knowingly suppres- 
sing truth, for. so it must often happen, 
in order to -advance your own argu- 
ment.” To this we should have 
liked to have bad Mr. Justico Ooleri- 
answer, but unfortunately the 
“Life is composed almost entirely of 
letters written by Arnold, and not of those 
written to him. Sir Joha Ooleridge was not 
the man to acespt the view entertained by 
his friend of the immorality of the art of the 
advocate ; and it is curious to find so libsral 
a thinker as Arnold entertaining this po- 
pular misconception.—The Law Times. 


Humour in Law Books. f 

A story has come down to us tnat once 
in the old Court of Common Pleas one of 
the counsel engaged in the particular case 
apologised for a sally of wit which ssi tha 
court laughing. Obhisf Justice Erle, the 
story goes onto relate, did not have the 
laughter “iostantly suppressed"; on the 
contrary, he qaietly ssid, “the court -is 
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much obliged to any learned gentleman 
“who beguiles the tedium of a legal argu- 
ment with a little honest hilarity.” If this 
besoin court, as we believe it is, it is 
equally true in, legal text-books, which, 
however ably writter, are apt, if not reliev- 
ed with an occasional gleam of humour, to 
provea little dry tothe student on his first 
embarking on professional studies, This, 
of course, dces not mean that legal works 
are to be primarily humorous ‘compilatione; 
it merely means that if eome proposition 
may be illuminated bya witty anecdote 
or allusion. the opportunity should not be 
let slip, for its inclusion may materially 
assist the reader in memorising the legel 
principle to -which it is appended. How 
thiscan be done, happily and judiciously, 
js well illustrated in those masterly volumes 
prepared by theiate Dr. Courtney Kenny, and 
in particular in his “Oatlines of Criminal 
Law,” a new edition of which by Mr. G. 
Godfrey Phillipe, the first to be issued 
since the lamented death of the author, 
has just been published. To turn over its 
pages anew and to note the humorous 
sallies in the footnotes is a veritable delight. 
-Thus,.in one of the early chapters we read 
that “Treason is legally the gravest of all 
crimes, yet Often, as Sir Walter Scott says, 
remembering Fiora Macdonald and George 
Washington, it arises from mistaken virtue, 
and therefore, though highly criminal, 
cannot be considered disgraceful, This 
paseage formed part of Dr, Kenny’s lecture 
to his Oambridge siudents, from one of 
whom it was afterwards reproduced ina 
Tripos paper in this grotesqua from: “The 
conduct of Flora Macdonald towards George 
Washington was treasonable, yet quite 
‘praiseworthy’! Another example of an 
examinee gattin,s hold of what is populsrly 
termed “the wrong end of the stick” is 
given on a later page, where Dr. Kenny, 
having stated in his lecture that ‘ao 
less recent and noless eminent a jurist 


than Sir James Siephen maintains 
that criminel procsdure may justly 
be regarded as being to Resentment 


what Marriage ‘s to Affection—the legal 
provision for an inevitable impulse of 
human nature,” found an examinee repro- 
ducing this snalogy inthe startling form 
that ‘Stephen maintains thai marriage 
is to love what punishment is to crime”! 
But the humorous notes are not all provided 
by “howlers” from the examination rcom, 
Witb his perception of the amusing sid: of 
the law and legal procedure, Dr. Kenny, 
after his statement in the-text that the 
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penalty for bigamy is pénal servitude fcr 
not more than seven years, or less than 
three, or imprisonment for not more than 
two years, inserts this footnote: “Lord 
Russell, L, C. J.,added:” ‘And the having. 
two mothers in-law.’ ©" Howjthe value of a 
seemingly innoc:nt statement of fact was 
on one occasion cancelled by a question in 
eross-exsmination, is admirably exempli- 
fied in the following notes “Prisoner's 
evidence in 1911: ‘Iam an industrious 
man and recently worked for seven years 
in Devoushire.” Upon this cross-:xamining 
Osunsel put a well-founded question in this 
form: “Was it not at Dartmoor’? Admir- 
ably written and lit up by annotatiors 
such as these, how could the ‘“‘Oatlines” be 
other than a work to makea potent appeal 
to thestudent?—The Solicitors’ Journal. 


Personal Liability of Liquida- 
tors, 

An important company point of general 
interest relating to the personal liability of 
liquidators was decided by Mr. Justice 
Lawrence in Steld Hazel and Co. v. 
Cooper (January 18). Briefly, the liquidator 
appointed by the court of a company 
whicb, prior to the liquidation, had enter- 
ed into a contract with the plaintiff com- 
psny for the delivery of bale’ of cotton 
monthly, did not disclaim the contract, 
but arranged with the plaintiff company 
that payment should thereafter be made 
after actual delivery of the goods and not 
before, ss previously stipulated. There 


-was a failure to accept some ofthe con- 


tract goode, and the plaintiffs thereupon 
brought an action for breach of contract 
against the liquidator personally.’ Giving 
judgment for the defendant Mr. Justice 
Lawrence said that a liquidator appointed 
by the court wis not in the same position 
as a receiver and maneger appointed by 
the court, Aiticugh both controlled the 
assets of the company, although both could 
be dismissed by the court, and might have 
to carry out the contracts of the company, 
the liquidator was the agent of the com- 
pany, and as such acted for and in the 
interest of tha company, and was not 
personally liable, A receiver and manager, 
on the other hand, acted primarily for and 
in the interests of the debenture holders, 
On another aspect of the case the plaintiffs 
said thet a liquidator had the right under 
s. 267 of the Oompanies Act, 1929, to 
disclaim any contract which he thought 
onerous, and t2at not having done so in 
this case he was, therefore, personally 


“ab ° 


' liable on the contract. That submission his 
Lordship refused to accept, “If,” he said, “the 
liquidator was not personally liable before 
this statutory provision was introduced, it 
would require clear words to create 
such a personal liability, but there is none.” 
If, indeed, it had been the intention of 
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the Legislature to make a liquidator liable 
in such circumstances as. the present, 6. 


-267 (2) of the Act could not have provided 


that the disclaimer should not affect the 
rights or liabilities of any other person 
than the company.—The Law Journal, 


-= 


Recent Legislative Measures. 


Council of State Bill No. 2 of 1938. 

A Bili to amend the Legal Practitioners 
_ Act, 1879, 

A Bill to amend the Legal Practitioners 
_Act, 1879, has been introduced in the 
Oouncil of State on 20th March 1933, 
with a view to remove the doubt regard- 
.ing- the interpretation of s, 13 (f), and to 
restrict its scope definitely to professional 
‘misconduct. The Bill is said to be 
necessitated by the tendency of the High 
Courts to assume jurisdiction over the 
public and private activities of a legal 
practiticner unconnected with his pro- 
fessional capacity, The course of the Bill 
through the House will certainly be {ol- 


lowed with keen interest by the legal 
public of India, 


L A, Bill No. 12 of 1933. ` 

A Bill further to extend the operation 
of the Salt (Additional Import Daty) Aci, 
1931. i 

This Bill has been introduced into the 
Assembly on 20th March 1933 by the 
Government in order to giveeffect tothe 
recommendation made by the Salt Industry 
Committee of the Legislative. Assembly, 
The purport of the Bill isto extend the 
life of the Salt (Additional Import Duty) 
Act, 1931, for another yeer subject to 
certain modifications, 


REVIEW. 


_A Handbook of Criminal Proced- 
ure: By Mr, 8. RANGANADHAIYAR, B.A., B Ly 
ADYCCATE, Mapeas Hieu Corrt, 

The law of procedure, Oivil as well 
as Orimival, has occupied such a large 
‘place in the legal world ofIndia that any 
exhaustive text-book on the subject of the 
law of procedure is bound to be of im- 
menga use to the practising lawyer. 
Mr. Ranganadhaiyar’s name is familiar to 
Indian lawyers as the author of “Oom- 
mentaries on the Code of Oriminal Pro- 
cedure” which has already run through 
‘four editions. Tha present hand-book is 
mainly intended to serve as a good and 
up todate text-book for Law Appren- 
tices and also as a handy volume for 
‘easy reference to practitioners when 
‘actually arguing cases in couris. The 
.text of the Oode has been brought up to 


j è 


date and all ` amendments up to Ist of 
March 1953, have been incorporated, Tae 
case law is also brought uptodate. The 


.commentaries though short are specially 


designed to meet the requirements of 
students and beginners in the study of 
the Oode. The volume opens with an 
introductory chapter, being a course of 
lectures on the Oriminal Procedure Oode, 
delivered by the author in February 1933, 
for the benefit of the Law Apprentices, 
at the instance of the Madras Bar Oouncil, 
which enhances the value of the book. 
We are sure that this hand-book will be 
very useful to the student and the prac- 
titioner alike, and will serve asa supple- 
ment tothe author's bigger commentary 
on the Oode of Oriminal Procedure, the 
next edition of which we await with 
pleasure, 
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Notes and 


Banker's Duty of Secrecy. 

The exact scope and limitsof the banker's 

obligation of secrecy are discussed in a 

recent articlein the Law Times of Eng- 
land. Though owing to the growth 
of banks the relationship batween 
banker and customer is not now so intimate 
as it formerly was, the obligation of secrecy 
still remains, ‘I'he law onthe subject was 
laid down in Tournier v. National Pro- 
vincial and Union Bank of England, by 
the Oourt of Appeal of Eagland, (Bankes, 
Atkin and Scrutton, L, JJ.), The main 
Principles may be summarised as fol- 
ows: — 

(1) The duty of secrecy is not an absolute 
one but there are occasions where the bank 
can disclose the state of a customer's 
account, e. g., 

(a) Where disclosure is under compulsion 
of law, e. g, under an order under the 
Bankers’ Books Evidence Act. 

(b) Where there is a duty to the public to 
disclose; 

(c) Where the interests of the bank 
require disclosure, e, g., where the bank is 
suing a customer for the emount of his 
overdraft; 

(d) Where the disclosure is made with 
the express or implied consent of the cus- 
tomer, e. g., where the customer authorises 
& reference tohis banker; and 

(e) Where the ordinary course of business 
requires the disclosure as in giving a reason 
for refusing to honour a cheque. 

2. The duty continues even after the 


`~, account has been closed go far as the in- 


“formation acquired during the currency of 
the account is concerned. 

On the question whether the obligation 
extends to information derived not from 
the customer's own account or from the 
customer but from other sources, e.g, 
from the account ofanother customer, tne 
law is unsettled. Butthe preponderance 
of authority is in favour of the view that 
the duty extends to all information acquir- 
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Comments. 


ed by the banker in his characteras a 
banker. ` 


Deductions: Capital Expenditure 
and “usiness Expenditure. : 
Morgan Crucible Cap. v. Inland Revenue: 

Commissioners (101 L. J. K, B. 764), illus- 


trates the condition necessary under 
s. 10 (2) (ix), Income Tax Act, namely 
that the expenditura should not be 


in the nature of capital expenditure. A 
company had a pension scheme for its 
employees and had been incurring 8 re: 
curring business expenditure in paying 
their pensions, It purchased, for a lump 
sum payment,a policy from an.Insurance 
Oompany under which the company under- 
took to pay the pensions, The company 
claimed that the amountso paid by it for 
getting the policy should bə allowed as a 
deduction from its profits in computing 
deficiency for purpose of excess profits 
duty. It was held that the expenditure 
constituted a capita] expenditure se, by 
taking the policy, the company had not 
extinguished their liability to pay the 
pensions. A case of this nature stands on 
a different footing from.acase.where by a 
lump sum payment an annual expense of 
the business is got rid of. In the latter 
case, it may be noted, it has been held that 
the assessee may bring in that lump sum 
payment asa disbursement on account of 
revenue. 


Substantial Alteration of Memo- 
randum of Association, 
The decision of the English Oouri of 

Appeal in In re Scientific Poultry Breeders’ 

Association Lid, (101 L. J. Oh. 423) lays 

down some important principles relating 

to alteration of memoranda of association 
of companies. The general rule is that 
the memorandum of association cannot be 
altered: (Section 10 of the Indian: Obm- 
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panies Act), To this some exceptions sre 
laid down (s. 12) and one of these is thet 
the company may alter its memorandum 
‘with respect to the objects of the company.’ 
The question which aroseinthis case was 
whether when there is a provision in the 
memorandum prohibiting payment of te- 
munerstion to, or the division of any profits 
“among, the members of the governing body, 
it could be altered co as to empower the 
company to remunerate them. Eve, J, 
refused to eanction such an alteration on 
the grourd thai although the proposed 
alteration was bona fide and beneficial to 
the company it was inconsistent with, and 
would wholly transform, the original objects 
of the company. The Oourt of Appeal 
(Lord Hanworth, M. R., Lawrence, L. J., 
and Romer, L. J) reversed tho judgment 
of Eve, J. They said that the section ‘in 
the Oompsnies Act relating to alteration 
of memoranda ought not: to be construed 
tvo narrowly. The proposed alterations 
came well within the expression of altera- 
tions ‘with respect to the objects of the 
company.’ Referringto the judgment of 
Eve, Jd., Lawrence, L J., said that the 
fact that tho alterations substantially alter 
the objects is not a relevant consideration 
for the purpose of ascertaining whether the 
court has*jurisdiction to sanction the al- 
teratior, thoughit may well be that if the 
alteration is ofsuch a character as to sub- 
stantially alter the main object for which 
the company was formed the conrt ought 
not to sanction the alteration. The question 
was whether it was an alteration with 
respect to the objects of the company 
and the alteration in question was one of 
this nature, 


Priority of Security Deposits in 

Winding-up. 

The decision of the Bombay High Courtin 
Maneckji Petit Manufacturing Company, 
Limited, In re, 140 Ind. Oae. 814; 34 Bom, L. 
R. 728, throws much light on the undesir- 
able situation that may arise on a company 
being wound up. A firm who were 
anxious to secure the selling agency 
of certain mills deposited three lacs 
of rupees as security, and in a few months 
the mills were ordered to be wound up, 
Though there was a condition in the 
contract of agency that the amount was 


JOURNAL 


ua LO, 


to beheld as security forthe due discharge. 
of the duties of the agents and there was 
also a further clause that in the event of 
the company raising a loan on the security 
of debentures or of the company’s im- 
movable assets the amount deposited shall 
be invested in Government securities and 
kept esrmarked insome manner satisfac- 
tory to ihe selling agents, it was held 
by the High Court thet the agents were not 
entitled in the winding up to priority ‘but 
were only entitled 10 be paid pro’ rata 
along with the other creditors of the com- 
pany onadeclaration of dividend. The 
underlying principle is thet unless the 
conditons of the agreement are such as to 
create a trust in favour cf the depositor 
he cannot claim priority. The mere fact 
that the amount isto be held as security: 
does not create a trust, Unless it is 
an exprees condition of the deposit that the 
moneys should be held by the company in 
trust for the agent or the employee, as the 
case may be, and they should not be utilised 
by the company for any purposeor mixed 
with the company’s funde, the agent or the 
employee may be exposed to great riske. 


Appeal from Order Enhancing 

Assessment, 

Under e. 32 (1) of the Indian Income 
Tax Act an assegsee objecting to an order 
of the Assistant Oommicsioner enhancing 
his assessment under 8. 31 (#) may appeal 
tothe Commissioner. In The Commissioner 
of Income Tax, Madras v, Namberumat 
Chetty and Sons, 140 1. O. 850, a question 
of some importance relating to the meaning 
ofthe words “order enhancing aseessment” 
aroge for decision. Where the Assistant 
Commissioner enhances the income under 
one head but reduces the income under 
another head with the result thet the total 
incomeis not enhanced, is his order ap 
order enhancing assesement within the 
meaning of s. 32 (1) and does an appeal lie 
to the Oommissioner? This short but 
novel question has been answered by the 
High Court in the negative. In the view 
of the High Oourt s. 32 (1) contemplates 
orders enhancing the assessment ase whole 
and notan enhancement of a particular 
item of income which does not result im 
the enhancement of the assessment as 8 
whole, ; 


1933] 


JOURNAL 


43 


EVIDENOE or OTHER OF FENOES on {SIMILAR AOTS, 


‘Ibis generally: said that good character 
is relevant and bad character is irrelevant, 
This may be illogical, but it is a good 
working rule. Casracter is, asa rule, not 
an issue in a criminal trial, but good 
character may be prayed- in aid by a 
defendant who is able to plead it. Oa the 
other hand, though in the ordinary affairs 
of life we should all say that it was highly 
important to know whether a man suspected 
of stealing was & common thief ora man 
of unblemished reputation, yet it is felt 
that a man of known bad character might 
stand a poor chance of a really impartial 
trisl-on* the facts of the case and would 


_ Ďe liable to conviction, not by reason of 


the evidence, but of his past. Therefore, 
the rule, stated in its. widest terms, is ‘that 
evidence to the effect that the accused is 
likely to’ commit the particular kind of 
offenca wherewith he stands accused is 
inadmissible. 

The exceptions to this rule are numerous, 
and the cases on the subject are not alwaye 
easy torsconcile with one another. The 
exceptions are usually found to be justified 
on the ground that departure from the rule 
may bə nesassary in order to prova inten. 
tion or guilty knowledge, or to rebut 
certain defences open to the accused. A 
statutory example ia furnished by the 
Larceny Act, 1916, 8,42, which deals with 


the proof of guilty knowledge onthe part ` 


of a recsiver of stolen goods; but most of 
the exceptions to ths general rule are to be 
gathered from decided cases. l 
It iš inadmissible to prove that a man 
has admitted other thefts or burglaries in 
‘order to prove thathə isthe sort of man 
who is likely to have committed a particular 
theft or burglary. That would amount 
really to proving that he isin general a bad 
man, and so likely to commita crime; and 
as Stephen saysin his Digest of the Law 
of Evidences (o 172) “ia criminal cases the 
courts are always disinclined to run the 
risk of prejudicing the prisoner by permit- 
ting matters to be proved which tend to 
showin general that hois a bad man, and 
so likely to commit a crime.” But the 
editors of a later edition add: “Sinca the 
author -wrote this note the ‘disinclination’ 
mentioned above, though continuously 
asserted, has steadily become lesa effactual.” 
Indeed, it might almost be said that the 
exceptions to-day have made such 
inroads into the rule that the rule hes 
almost ceased to exist eave in the minds of 


strict lawyers, and that it is left to judges 
to insistoa it3 obssrvance in cases where 
they consider that justica demands it. 
From the practical point of view of high 
palica officials charged with the duty of 
preparing evidence and presenting a pro- 
secotion, the position is perplexing. for it 
is not always easy to anticipate the view 
that may ba taken of evidence tendered in 
a particular case. 

Where the defendant admits the acts 
charged but denies guilty knowledge or 
intention it is reasonable that the law 
should allow evidence of similar acts on 
previous ocsasions as negativing the defence 
of accident, mistake, absence of knowledge, 
or innocent intention. A single case of 
false pretences may be unconviacing; it 
often is, for instance, inthe common cases 
of obtaining deposits of money in connec- 
tion with a bogus business, But if it may 
be shown thatthere were a dozen such 
cases in quick succession, the defence that 
the transaction was not fraudulent and that 
the business was only unfortunate, soon 
vanishes. Or, ifaman be charged with 
indecant exposure, and plead that it was an 
accident unnoticed by himself, it is common 
sense as wellas sound law, to sh$w that the 
same unfortunate accident happened several 
times before in the same district and in 
similar circumstances. 

In a leading case, R. v. Armstrong, [1922] 
2 K, B. 555; 16 Or. App. Rep. 149; 86 J. P. 
209, the Court of Criminal Appeal upheld 
a conviction of murder after evidence had. 
bsen admitted atthe trial upon ground 
which crested misgivings in the minds of 
some lawyers atthe time, The facts are pet 
forth as follows: 

Appellant was indicted for the murder of 
his wife by administering arsenic to her, 
There was also a charge of atiempting to 
murder a second person, but he was not. 
actually tried upon it. Tae defancs set up ` 
was that deceased had died by arsenical | 
poisoning, but appellant had nothing to do’ 
with her death; but thst deceased had 
herself taken arsenic by accident or had 
committed suicide by taking araenic ; appel- 
lant explaining his possession of arsenic by 
saying that he bought it to destroy weeds in 
the garden. At the trial evidenca was ad- 
mitted which tended to show that appellant 
some eight months after the death of his 
wife attempted to poison another person by 
administering arsenic ina buttered scone at 
tea. At the time appellant was arrested aragnic ’ 
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was found on him, and there was evidence of 
the purchase of arsenic by appellant shortly 
before the occasion when the prosecution 
alleged that he administered the arsenic to 
his wife, There was also evidence that, on 
the occasions in question, appellant was the 
only person who had the opportunity of 
. administering arsenic to bis wife: Held, 
the evidence in question was properly ad- 
mitted; it being an essential part of the 
case for the prosecution to prove that arsenic 
was designedly administered by appellant 
to his wife, any evidence tending to prove 
design must tend to rebut the suggestion of 
accident or suicide: the evidence was aleo 
admissible to rebut the suggestion that ap- 
pellant kept the arsenic for an innocent 
purpose, namely, to destroy weeds. 

, It might almost sesm, after the case, 
that the former rule had been abrogated. 
This is not so, and it is still possible to 
discern some sound guiding principles, 
-Evidence of general bad character re- 
mains (subject to the well-known exceptions) 
inadmissible. Evidence of the commission 
of similar crimes is not admissible simply 
to show that the defendant is the kind of 
man likely to have commitied the crime 
with which he stands charged. But evi- 
dencs of the commission by him of other 
offences (whether he has been convicted, or 
acquitted, Sris to be tried further) is not to 
be excluded (1) if it is necessary as proof 
of the particular offence, for instance if it is 


-volved in the question of 
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part of the same transaction, or ifit is ine 
identity, (ii) if . 
such evidence relates to similar offences 
and therefore goes to disprove any sugges- 
tion made bythe defence that an act was 
accidental or unintentional, (iii) where it is 
necessary to prove a specificintention and 
such evidence will show a system or conti- 
nuous course of conduct. 

A study of the cases on the wih) ant shows 
that it is usually the older cases that set 
strict limits upon the admissibility of this 
class of evidence, while the later authorfties 
have opened the doors to it insreasingly 
widely; but never have the courts professed 
to override the cardinal principle in fresh 
circumstances, One ortwo recent. cases 
certainly show that the principle must still 
be bornein mind. In R, v, Fisher[1910] 1 
K B. 149, the prisoner was charged with ob- . 
taining a pony and cart by false pretences, 
Evidence that within a few weeke, before 
and after, he obtained provender from other 
persons by falss pretenc3s of a different 
kind was held to be inadmissible because 
it merely went to chow the defendant was of . 
a fraudulent disposition and not to provea 
system of fraud. From thiscase and R. v. 
Ellis, [1910] 2 K. B, 746, it seems clear that ` 
in feise pretences the limitation on this 
cleasof evidence is definitely laid down.— 
Justice of the Peaceand Local Government 
Review, 4 


Extracts from Contemporaries. 


Case Law. 

. The censorship of judicial decisions to 
be . reported, recently advocated by Sir 
Maurice Amos while speaking before the 
University of London Law Society, raises 
an exceedingly interesting point and acts 
ab a reminder that our existing system of 
case law is founded not necessarily on the 
ipsissima terba of a Jadge but upon the 
acta of the Court as filtrated through the 
medium of the reporter. The great skill 
with which many of the reports are com- 
piled allays to some extent the disquieting 
reflection to which the foregoing considera- 
tion might give rise. To comment upon 
the obvious qualifications of many reporters 
for their responsible task would be ar 
impertinence, although instances are not 
wanting of headnotes which indicate that 
a reporter has misconceived or, at least, 
not fully appreciated the point of the 
decision. It may, however, be safely 


assumed that cases of real inaccuracy are 
sufficiently rare to be negligible. Inctances ` 
of material inadequacy are not so uncom- 
mon. The practitioner occasionally finds 
himself confronted with a decision difficult 
to explain, either because the rearo2s given 
for the judgment appear to be insufficient 
or because they are omitted altogether. In 
many such cases a fuller report of the 
Judge's words might resolve the difficulty 
and it might often be safe to conclude that 
the deficiency lies not with the learned 
Judge but with the reporter who may have 
failed to mention some material 
fact, A more serious defect of the present 
system is the fast that the selection of cases - 
to be reported is left largely to chance—an | 
observation which may have little if any 
bearing upon proceedings in the superior 
Courts, which are carefully “watched,” but 
which is of some force when applied. to the - 
inferior and particularly the county courts > 
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and also tothe numerous reports which deal 
with come special subject. Criticism might 
be directed not only against the failure to 
report cases in inferior Oourts of real 
legal significance but also egainst the 
. tendency to publish a large number of 
decisions on particular subjects—decisions 
which, involving only the application of 
well known principles, are of little more 
than “news” value. Indeed, the plethora 
„of matter in some instances may well be 
calculated to darken counsel and to give 
rife to false hopes of successful appeal. 
Notwithstanding these difficulties, we do 
not share Sir Maurice's views of the 
desirability of a censorship, The defects 
of the-present system while real are, in our 
Opinion, of such a character as to justify 
the importation of a new element which 
would fetter the freedom of any member 
of the Bar to make and cause to be published 
the report of any case which is, in his view, 
of sufficient importance, One thing is clear, 
Reporting is an art demanding not only 
care and a working knowledge of the law 
applicable to the type of case dealt with, 
but also skill in presentation, snd these 
qualities should be brought to bear upon 
every casa reported irrespective of 
the importance of the matter involved or 
the Court in which it is heard. With these 
safeguards we think thst the selection of 
cases may well ba left to the factors which 
at present govern it —The Conveyancer. 


Fiction and the Law. 

That the late Mr, John Galsworthy may 
occasionally have tripped in dealing with 
legal questions may be gathered from recent 
letters on the subject in The Times, and it 
may be owing to having had some of these 
pointed out to him that he decided, when 
writing his “Maid in Waiting,” to take 
counsel with Lord Macmillan when treating 
in that work the subject of extradition. 
Lord Macmillan is not only a distinguished 
and very learned lawyer, he is likewise a 
great lover of literature and bimeelfa skilful 
writer, inheriting these latter qualities from 
his father, whose works achieved recogni- 
tion a generation sgo, and Mr. Galeworthy 
could not have gone to anyone who would 
be more ready and willing to assist witb. 
his legal knowledge. Not, however, for the 
first time did it happen that a novelist has 
laid a case before counsel to obtain a 
solution of his legal problems. Ii may 
be remembered that George Eliot, when 
writing “Felix Holt,” consulted the late 
Mr, Frederic Harrison on an abstruse point 
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of law. Mr, Harrison, himselfa writer of 
great charm, who was in his younger days 
a Chancery barrister and enjoyed the 
jnestimable advantage of having read in 
the chembera of Sir Henry Maine, willingly 
set himself to assist George Bliot, and, in 
fact, the “opinion ” in the novel is from 
his pen. It is worth remembering, too, 
that Mr. Harrison thought it well to fortify. 
himself with a second professional opinion, 
on the accuracy of the solution of the 
problem, and he submitted the point to 
Farrer (afterwards Lord) Herschell, who 
confirmed the opinion. be -had himeelf 
expressed. Sir Walter Scott, whose cens 
tenary we were lately celebrating, was 
himself a mine of information on all 
branches of Scots law, and thus was in 
the happy position of not having to submit 
his treatment of legal topics to the ecrutiny. 
of others for confirmation. How extensively 
he utilised his legal knowledge and how 
greatly he made it subsetve the develop.. 
ment of his novels have been strikingly 
demonstrated in Mr. David Marshall's 
“Sir Walter Scott and Scots Law,” noticed 
in our columnes 8 short time ago.— The Law 
Times. 


Physical Exertion and “Accident”. 

When a workman dies ‘at his work 
through a combination of physical exertion 
and a diseased conditian of his body the. 
question of the employer's liability is: 
settled by the majority judgments of. the, 
House of Lords in Clover, Clayton & Coy. 
Ltd. v. Hughes, {1910] A. O. 260, In that. 
case a workman suffering from a serious. 
aneurism was tightening a nut with a. 
spanner when he fell down dead from a 
rupture of the aneurism, and the House’ 
of Lords upheld the finding of the county 
court judge that death was due to an aos: 
cident arising out of and in the course of the. 
deceased’s employment, 7 e., a strain arising: 
out of the ordinary work of the deceased,: 
operating on s condition of the body. Lord. 
Loreburn, L'O., said: “Looking at it broad- 
ly, I say, and free from over-nice conjectures, ; 
was it the diseasethat did it, or did the; 
work he was doing helpin any material 
degree?” and Lord Macnaghten said:. 
“he fact that the man’s condition predis- - 
posed him to such an accident seems to me. 
to be immaterial.” Lord Collins quoted with - 
approval a statement of Lord M'Laren in; 
Stewart v. Wilsons and Clyde Coal Co. Lid, . 
5 F. 120: “Ifa workman, in the reasonable: . 
performance of his duties, sustains a, 
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physiological injury as the result of the 
work he is engaged in; this is accidental 
injury in the sense of the Statute.” Lord 
Atkinson and Lord Shaw dissented, on the 
ground that “the death... was no mora 
an accident than if he had been a butler, 
he had died walking slowly up the sisira of 
the house in which łe served” (per Lord 
Atkinson, at p. 254) In Partridge, Jones 
and James Paton Ltd. v. James (77 Sol. J. 
100), the House of Lords had no diffierliy 
in applying this decision to the facta of 
that case, which were that the deceased. 
workman was at the time of his death and 
had been for some time before his death 
suffering from disease of the coronary 
arteries. He was employed as a dipper, 
and he died shortly after dipping a numbar 
of heavy sheets of metal into a pot of dross 
and rémoving them. The county court 
judge had held that the deceased's wife 
and three infant children were entitled to 
an award of £600 compensation on the 
ground that the work and the disease 
together contributed to the death of the 
deceased, and the House of Lords upheld 
that finding. The question in sll these 
cases is one of fact for the arbitrator, 
namely, “Whether, in substance, ae far as 
he can judge on such a matter, the 
accident camé from the disease alone, so 
that. whatevér the man had been doing 
it would probably have come sl! the same, 
or whether the employment contributed to 


it (per Lord Loreburn in Clover, Clayton. 


& Co, Ltd. v: Hughes, supra). The solution 
is: never an easy one, but it is still less 
easy to upset the award of the arbitrator, 
once it is found on the facts—The Solici. 
tors: Journal, pi 


Mr: Speaker. 

In the House of O>mmonse...e novel sug- 
gestion was made by one of the members, 
who said that almost the only occasion on 
which the: Speaker addressed the House 
was when he was élected at the beginning 
of this Parliament, and he desired to 
suggest that each year the rules of pro- 
cedure might be altered so that the 
Spesker could, from the chair, deliver a 
speech on the general behsviourof mem. 
bers; in other words, the suggestion ia that 
the. Speaker should, like the headmastar 
of. a school, giva in an annual report as to 
the conduct of members. It is scarcely 
likely that such a suggestion will be acted 
upon, but it is worth while calling atten- 
- tion to-the somewhat peculiar restrictions 
which his position places on the occupant 
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of the chair, and also on the constituency 
which he represenis, As Speaker he ig 
outside the arena of party politics; he. 
never intervenes in debate on the merits 
of any question, limiting himself to giving 
rulings oa points of order ;-he never, even 
when out of the chair, that is when the 
house goss into committes, takes part in 
discussion, the last Speaker to intervene id 
committee being Mr. Speaker Danison, 
and itie unlikely that this precedent will “ 
ever be followed; he never enters a poji? 
tical club nor does he discuss party 
Politics with his constituents, who, during 
his regime, may be said to ba completely 
disfranchised, slthough over against this 
disability has to be set the circumstance 
that to be represented by the first com- 
moner in the country is no small dis- 
tinction, reflesting as it does the honour 
paid to them for their discrimination in 
the choice of a representative whom the 
House of Oommons delights to honour,— 
The Law Times, a 


Mr. Speaker's Official Dress. 
According to the late Mr. Hiward Porritt; 
whose exhaustive work on the “Unreformed 
Housa of Commons” isa mine of information . 
on the subject, the earliest mention of any 
distinctive dress worn by the Speaker was in ` 
the reign of Queen Elizabeth. In the 
Journals of D'Ewes there is an allusion to` 
the fact that the Speaker wore an official. 
gown, but there appears to be no trace of 
any rule, express or conventional, that he 
should invariably wear it when occupying 
the chair. It has been conjectured thatit’ 


.was introduced by those Speakers who 


were members of the Bar. As tothe wig, 
it eesms that it was not permanently part. 
of the Speaker's attire until after Onéelow's 
time, that is after 1754, for it happens that’ 
there is a picture of the Howee in which - 
both Walpole and Speaker- Onslow ara” 
shown wearing high hats of the shape in 
vogue in the Hanoverian period. Porritt 
adds, in connection with the Spaakership, 
that ia the unreformed period it was the 
Speaker's privilege at the end ofa Parlia-. 
ment to carry off the great chair as a mem- f 
ento of his service to the House. Onslow, 
it seems, carried away five chaire, and 
Addington three, the latter being long in 
nee in the dining room st White Lodge, 
Richmond Park, whish had been assigned 
to him by George III, in recognition of his 
services as Chancellor of the Exchequer,— . 
The Law Times, = akih; 
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Recent Legislative Measures. 


The following Acts have recsived the as- 
gent of the Governor-General, 


(i) Act No. IV: of 1983. 


An Act to amend the Cotton Textile 
Industry (Protection) Act, 1930. Thisisen- 
acted ohly to extend the protection already 
given to the Ootton Textile Industry in 


\. British India for 8 further period. 
Wii) Act No. V of 1988, 


“Min Act to extend the oparation of the 

Wheat (Import Duty) Act, 193i, 

(tit) Act No, VI of 1988. a 
An Act to extend the operation of th 

Salt-¢Additional Import Duty) Act, 1931. 





The report of the Select Committes on 
the bill to amend the Indian Railways 
Act, 1890, was presented to the Legielative 
Assembly on the 24th March, 1933. The 
Select Committes proposes to insert a new 
section, 51-A, empowering a Railway Oom- 
pany (other than the guaranteed companies 
covered by ss, 42 and 43, Vic, Ohap. 41) 
to frame a scheme for a motor transport 
or gir service, imposing, however, & condi- 
tion that the service must have one termi- 
uus at or near a station on the railway. 





A number of private Bills have been in- 

troduced in the Legislative Assembly, some 
of the more important of which are noticed 
below: - ' 
_ L, A. Bill No. 13 of 1933 purports to remove 
the disabilities of the so-called depressed 
classes in regard to entry into Hindu tem- 
ples, Another Bill No. 16 of 1933, seeks 
to provide for the abolition of untouch- 
ability among the Hindus. A third Bill (No. 
22 of 1933) is intended to remove the danger 
of the provisions of s. 144, Oriminal Proce- 
dure Oode, being used to prevent the 
exercise of lawful rights as members of the 
public by persons, commonly called ‘un- 
touchables.’ 

Some of the Bills introduced relate to 
points of Hindu Law. Bills Nos. 21 and 25 of 
1933 are intended to z tke amount of main- 
tenance to which Hindu widows are entitled. 
The latter Bill makes the widow's mainten- 
ance a charge, subjectto any charge exist- 
ing at the time of her husband’s death, 
upon the estate left by her husband 
and provides for the appointment 
of a Receiver - with power to 
take possession of the property which is 
subject to the charge, Bill No. 33 of 1933 
seeks to amend the Oivil Procedure Oode 


with a view to provide for these changes- 
Another Bill (No. 28 of 1933) deals with 
the Dayabhaga School of Hindu Law, and 
purportsto declare the right of the son of a 
predeceased son and the great grand-son 
whoge father and grandfather are dead, to 
inherit to siridhan property according to the 
doctrine of representation slong with the 
sone, per stripes, when the son is heir to stris 
han. f ar 
Amendments of the Penal Oode and the 
Oriminal Procedure Oodein certain res- 
pects are sought by some Bills; One of 
them (No. 27 of 1433) isintended to exempt 
saints and religious ascetics; who go about 
naked in obedience to rules and practice of 
their orders, from the operations of s; 
294, Penal Oode and s. 34, Police Act. 
The amendment of ss. 124A and 
153-A is the object of Bill No. 30 
of 1933. Bill No. 32 of 1933 provid- 
es for the abolition of the punishment 
of Geath for offences under the Penal 
Code. The Penal Oode and the Oriminal 
Procedure Oode, are also sought to be 
amended so as to make ‘besetting’ an Indus- 
trial Establishment for the recovery of 
debt’ an offence punishable unger the Penal 
Oode (Bill No. 18 of 1933), : 
The Ohild Marriage Restraint Act is thé 
subject of three Bills, one (No, 14 of 1933) 
seeking to repesl it entirely, another’ to 
exempt marriages contracted or solemnised 
under the Muhammadan Law from its 
provisions and the third to ‘except Hindus 
of the Brahmin caste’ from its operation. 
_Bill No, 23 of 1933 is introduced with a 
view to amend as. 56 and 60 of the Civil 
Procedure Oode, in order to: give effect 
to certain recommendations of the Royal 
Commission on Indian Labour, and to 
exempt from the possibility of attachment 
the salary and wages of every workman. 
receiving less than Rs. 300a month,. i 
Among the other Bills introduced ‘are. 
one to repeal the Bengal State Prisoners’ 
Regulation, 1818, another to protect minor: 
girls from the evils of ‘daughter-selling™ 
prevalent in some parts of India, and. 
another to amend theIndian Bar Councils 
Act. This last seeks to amend the: Acte 
asto do away with all distinctions among’ 
advocates, to facilitate the creation of a 
united Indian Bar. A Bill to prevent 
juveniles from smoking tobacco in the 
province of Ajmer-Merwara has also been 
introduced in the Legislative Assembly, 
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. Notes of Recent Engiish Cases. 


Landlord „and tenant—Lease of unfur- 
nished flat—Fitness for human habita 
tion—Implied warranty, if arises. 

When an unfurnished flat is let there is 
no implied warranty by the lessor that it 
is fit for human habitation (Maugham, J.,) 
Cruse v. Mount, 102 L. J. Oh. 74, 


Criminal trial—Evidencz—Direction to 
Jury—Charge of indecent assault on child 
—Unsworn statement of child—Cor- 
roboration, necessity of —Corroboration by 
another witness, 

The accused was convicted on a charge 
of indecent assault upon a child, seven and 
a half years of age on the statement of the 
child made not oa oath. Ia the direction to 
the Jury no warning was given as to the 
danger of convicting on the uncorroborated 
testimony of the chili; nor was any 
reference made in the summing up to the 
statutory provisions for corroboration. 
An elder child who was an eye-witness and 
who made a sworn statement had in fact 
supplied corroboration: 

Held, that though the summing up was 
defective, the conviction must be affirmed 
asthere wa3°in fact corroboration of the 
- unsworn statement of the child. (Lord 
Hewart, O. J., Avory and Hawke, JJ.) Riv. 
Gregg, 102 L. J. K. B. 126. 


Will—Construction—Gift of share of resi. 
duary estate—Condition  subsequent— 
Condition against marriage or misconduct 
with naned., person—Gift, if void for 
uncertainty, 

Where a testator gave a ebare of his 
tesiduary estate to his daughter on con- 
dition that ifthe daughter should marry A 
or live with him or leave home with the 
intention of living with him or misconduct 
herself with him in any manner, or ba de- 
livered of a child of whom A shall be 
father, then the gift would be void and 
forfeited: 

Held, that the proviso was not void for 
uncertainty and that the doctrine of in 
terrorem wes not applicable, and that the 
trustees could not be authorised to maka 
over to the daughter her share of the 


residue so long as A was living. (Eve, J.) 
Hanlon, In re; Heads v. Hanlon, 102 L. J, 
Oh. 62. | x 


Company—Winding up—Asseis, deficiency 
of—Debenture, issue of, within six months 
before winding up—Validity. i 
x 1,954 was due from aOompany to a firm / 

for goods supplied and A, a partner in thg 

firm and also chairman of the compaw#y, 
with the consent of his partners advanced 
£3,000 to the company on the security ofa 
debenture. It was agreed that out of the 
sum advanced, £,1,954 should -be used to 
liquidate the debt due to the firm and the 
balance paid to the Oompany in cash. 

Within six months of the issue of the 

debenture, the Company was ordered to be 

compulsorily wound up. The liquidator 
contended that the debenture was void to 
the extent of £1,954, 

Held, that as the transaction was, in 
substances, a psymentof £3,000to the Com- 
pany, even if part of it were used to meet a 
debt already incurred and that the debenture 
was valid forthe whole amount advanced, 
(Lord Henworth, M. R, Slesser and Romer, 
i ane In re Matthew Hillis, Ltd., 102 L, 

. Ob. 65. 


Workmen's compensation—Minor crushed 
by descending cage—Accident—Crossing 
pit shaft—Act, if done for purposes of 
employer's business, 

While a minor was working at the bottom 
of & pit shaft he was killed by the descend- 
ing cage. The accident happened when 
he wes crossing the pit bottom, an act for- 
bidden by Statute. His work took him to 
both sides of the pit shaft as he had to 
attend to the ascending and descending 


cages: . 

Held, thatthe accident must be deemed 
to have arisen out of and in the courae of 
the employment and that the employers 
could not be heard to say that the con- 
travention of the Statute added a peril to 
the employment and put the workman 
outside the sphere of his employment. 
(Lords Buckmaster, Blanesburgh, Warring- 
ton of Olyffe, Kussell of Killowen and 
Wrigat). Thomas v. Ocean Coal Co, 102 
L, J, K. B, 142, 
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ee Bom. L, R, 589, 
Khem, 22 A. 115, 
the practice has been in’ 


í 


O INDIAN-CASES 


i 1933 


Nl. 142 JOURNAL -Part7 ` 


Notes and Comments. 





Statements under s. 164, Crimi- 
~ nal Procedure Code, whether 
can form subject of alternative 
charge for perjury. g 
The question as to whether in record- 
ing a statement under s. 164, Oriminal 
Procedure Code, a Magistrate is empower- 
ed to administer to the deponent an 
oath or solemn affirmation and whether 
the statement so recorded can form the 
subject of an alternative charge under 
the’ perjury sections of the Penal 
Oode, came up for decision before their 
Lordships of the Lahore High Oourt in 
the recent case of Emperor v. Parmanand 
(442 Ind. Oas. 776). It was argued on 
behalf of the accused; placing reliance 
on adictum of Plowden, 8. J., in Lalu 
v, Queen-Empress, 2 P. R. 1893 Or. that a 
Magistrate acting under s, 164 had no 
power to administer an oath or affirmation 
under the Oaths Act to any person whose 
statement he records, On the contrary, 
the view of the Madras High Oourt 
on the point as ssen from the judgment 
in Queen-Empress v. Alagu, 16 Mad. 421, 
was that a Magistrate acting under s, 164 
had the power to administer an oath 
and a charge of perjury could also be 
framed with regard to ‘statements made 
before him on oath. This, view of the 
Madras High Court was also followed by the 
Bombay and Allahabad High Uourts in 
Emperor v. Vishwanath Krishna . Sathe, 
and Queen-Hmpress v. 
respectively. In -the 
Panjab too 
accordance with the Madras view and 
prosecutions for perjury have in many 
cases beén based in the alternative on state- 
ments recorded. on oath under s. 1464, 
Criminal Procedure Code. In view of 
this divergence of judicial opinion, the 
case was referred to a Division Bench 
by Mr. Justice Tek Ohard before whom 


it first came up. Their Lordships Broad- 





way and Abdul Qadir, JJ., discussed the 

case law on the point and pronounced 

judgment in accordance with the Madras 
view and the practice that is being 
followed in the Panjab. The case in 

Lalu v. Queen-Empress, 2 P. R, 1893 Or. 

was distinguished on the ground that 

the question then before the Ohief Oourt . 

was somewhat different from the one which 

arose in the present case, and that 
though the learned Judges who decided 
the earlier case appeared to doubt whe- 
ther a Magistrate when recording the 

statement of a person under s. “164, 

Criminal Procedure Oode, could administer 

an oath, nothing was definitelf decided | 

there. 

Allotment of Shares: 
of Notice of Ailotment. 
There is some mis-apprehension in many 

quarters that ifa person applies for shares 

and the company makes an allotment 


Necessity ` 


and enters thename ofthe applicant in 


their Register as the holder of the shares 
that have been allotted to him, he becomes 
liable thenceforward as a shareholder. 
The recent decision of the Madras High 
Court in Official Liquidator, Bellary Electric 
Supply Co, v. Kanniram.Rawoothmal (141 
Ind, Oas, 120) shows that this notion is wrong 
and that in order to make a person liable asa 
shareholder, or as a contributory in the 
event of a winding up of the company,’ 
something more is Pecessary, viz,, com- 
munication of the fact.of the allotment to 
the applicant. In the eye of the law an 
application for shares is a mere offer and, 
like, any other offer, must not only be 
accepted but the acceptance must be, com- 
municated to the person making the offer, 
as mentioned ins; 5 of the Contract Act. Jn 
other words, the contract to take shares 
does not become complete and binding 
on the applicant until the fact of allotment 
is communicated to him.. 

Wemay refer inthis connection’ té an 
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earlier decision of the Allahabad High 
Court, Changa Mal v. The Provincial Bank 
Lid, (25 Ind, Cas, 210; 36 All. 412), in 
which the same point has been emphasised. 
This decision, however, does not seem 
to have been brought tothe notice of the 
Judges in the Madras case. 


Call on shares. . 

In Pabna Dhanabhandar Co. v. Foyez-ud- 
din Mia and others, (1401, 0. 252) a somewhat 
similar question arose with respect to the 
validity- of calls on shares. This decision 
lays down that a mere resolution of the 
directors to make a call on the shares 
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does not amount to a valid call or entitle 
the company to enforce the claim for the 
balance due onthe shares. To constitute 
a valid call, a resolution to make a call 
must be followed by a notice of the resolu- 
tion to the Shareholder. Though the 
shareholder's lisbility is a debt which | 
accrues from the time when he first took. 

his share, this Jiability does not 
enforceable until a valid notice has 
given to the shareholder in accorffance’ 
with the articles of association and the 
provisions ofthe Companies Act. A mere 
informal demand is also insufficient. There. 
must be a formal notice of call. 






— 


Extracts from Contemporarles. 


Police and Crime Detection. 

Many useful recommendations are con: 
tainedin the recently issued report of H. 
M. Inspectors of Constabulary for the year 
ended $th September,1932 (....,.). The numer- 
ous extra duties carried out by the Police 
in cities and industrial areas are deplored,ss 
tending to,waste their activities on pur- 
poses other than their primary duty, Many 
of these. duties, such as the serving 
of poor rate summonses and the execution 
of poor rate distress warrants, have a 
definite tendency, owing to their unpleas- 
ant nature, to bring the Police into 
discredit with the public, and it is suggest- 
ed that legislation be enacted for such 
service to be carried out by post. Oo-op- 
eration ‘between neighbouring forces is 
stated to be of increasing importance, ow- 
ing tothe fact that nowadays. the wanted 
person quickly removes himself from the 
scene of his crime by the use of the motor, 
and it is suggested that in the larger 
forces a selected staf may have to be 
inaugurated for this species] purpose. More 
discretion, it is recommended, should be 
given to constables as to how to work 
their beats, and county forces, especially 
inthe rural areas, should patrol the beat 
on pedal cr motorcycles, as “the element 
of surprise is very essential in all patrol 
work.” Increased telephone communica- 
tion is eleo suggested, especially in 
boroughs and euburban areas policed by 
county forces. The root cause of the 
increase in crime, however, is stated to be 
unemployment, and this is said to be 
partécolarly the case with regard to crimes 
against property and the new “shock 


tactic” type of crime, and it is hoped that 
as trade and employmentimproves crime’ 
will correspondingly decrease. The report, 
however, correctly describes the present 
state of affairs when it says that the Police 
strength is taxed to its absolute limit, and 
if the suggestions it contains are carried 
out, much will have been done to alleviate 
a situation of considerable gravity.—The 
Solicitors’ Journal, 


Concerning Ceremonial and other 

Matters. ; 

For many years now the number of K. 
O.'s has remained more or less constant, 
not varying much above or below the total 
of 300. Oompare this with the total of 14 
K. O's in the second half of the eighteenth 
century; of 28in 1850, Fifoy yeais ago the 
number was 200, and in the early part of 
the present century the number had increas- 
ed to 270. 

In the main the latest silks are men 
whose practice and professional standing 
at the Bar marked them out for such pro- 
motion; but, asin almost every previous 
case, the mode of granting and withholding 
of patents is not wholly understood. Why, 
itis asked,should Robinson, who - has 
enjoyed a large practice for many years, 
be denied that which is granted to Jones, 
who never had one? 

And might not the ceremonial businesa 
be simplified or otherwise improved ? 
Instead of this marching round to every 
occupied Oourt, and then being invited, 
individually, to “move,” might there not be 
a single ceremonial in the Oourt of the L: 


_ 1935) - 
O.J., withsll the puisnes present and 
correct? I6 would be much more impressive. 
The-weary pilgrimage from Court to Court 
isnot impressive, and is a nuisance to all 
concerned. 

And again: Why not abolish the custom 
of informing all one’s seniors of the Circuit 
ss that itis one’s intention toapply to 
ord Ohencellor for silk? The es 

een. 







enume 
vantages (if any) are far to seek.—The Law 
Journal, 


= ai 


Sai 
— The U. S. President, 

One of the peculiarities in the working 
of .the political machine in the United 
States is that some time elapses between 
the election of the President and his formal 
entry upon his office. Aseveryone knows, 
Mr. Roosevelt was chosen President a 
month or two ago, but only on Saturday 
last was he formally inaugurated. Another 
peculiarity is the fact that the person 
chosen as President receives no official 
notification of his election, nor any com- 
mission or certificate ofthe result of the 
count; he notifies himself of the 
honour done him, and presents himeelf at 
Washington on the 4th March to take the 
oath of' the office, this being usually ad- 
ministered by the Ohief Justice of the 
Supreme Oourt. The tradition followed 
is forthe new Presidentto call upon his 
predecessor and the latter returns the call 
very shortly afterwards, Occasionally in 
the past there was some little friction be- 
tween theoutgoing and the incoming 
President, and in one instance the latter 
declined tocall upon the former, and not 
unnaturally the outgoing President equally 
declined the customary call, and indeed 
took 8 horseback ride in the suburbs 
while the guns were booming out welcome 
to the new chief of the State. TZantene 
anims celestibus ire!—The. Law Times, 
sa Mareh 11, 1988. 


~ 


His-Cabinet ° 
Another marked difference between 
America practice and that which obtains 
among us is in the number of those con- 
stituting the Oabinet. Oompiasints have 
been frequent in this country that the 
Oabinet is so large as to be both expensive 
, and unwieldy. Discussing this subject in 
` his monograph on Walpole, the late Lord 
Morlev said that nowadava tha nnmher-of 
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Ministers almost necessarily included -ių 
the Oabinet has grown so large that it 
seems as if the result must inevitably be 
the formation of an interior junto, small 


enough to allow of deliberation and deci- 


sion at close quarters. This, ashe pointed: 
out, would be no more than areturn to 
the system of Walpole’s time—a large 
Cabinet, but the effective body composed 
of himself, the Ohancellor, and the two 
Secretaries of State. We have not quite 
come to that, but it is worth noting that 
our kin beyond sea have always favoured: 
small Cabinets, although there, too, new 
developments have necessitated an ins 
crease in the number of those who sitat 
the official table with the President, As 


the late Benjamin Harrison, who had him-. . 


self filled the office of President, remarked:. 
“The ‘cabinet maker’ who designed the, 
table did not allow forthe growth of the 
official family.” The President presides- 
at Cabinet meetings; on his right sits the. 
Secretary of State as the most important of 
his lieutenants ; on his left sits the Secrét- 
ary of the Treasury ; next to the Secretary 
of State is the Secretary of War; and op- 
positetohimis the Attorney-General, who. 
appears to be always includedein ‘the 
Oabinet, in this again differing from the 
usual practice among us, although, as may 
be remembered, there have been several 
instances in recent years where the Attor- 
ney-General hasbeen made a member of 
the Cabinet. Amongthe other members of 
the Oabinet in America are the Postmaster- 
General, the Secretary of the Navy, and 
the head of the Department of Agricul- 
ture. Of all these the Secretary ol, State is’ 
the chief, sometimes being called . the. 
head of the Oabinet, and, in fact, he is go in. 
matters of ceremony and inthe order of 
succession to the presidency, for he suc- 
ceeds to that office in the event of the 
death ofthe President and the Vice-Presi- 
dent. It says much for the good sense of 
those called to the office of President that 
more than once thechoice of the Secretary 
of State has been of themanwho was the 
chief competitor of the successful candi- 
date. Lincoln, for example, chose as his 
Secretary of State Seward—a brave act, it 
was said, because Lincoln could not fail to 
know thatfor atime Seward would over- 
shadow him inthe popular esteem; -and 
it wasa wise act because Seward was the 
best qualified at the time for the great and 
delicate duties of the office.—The Law 
Times. Š f Dia 
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‘How: to Slander Lawyers and 
+ -Clerge-ymen. 

- “Many . years ago there appeared in Serib- 
-ner's’ Magazine an article (written by 8 
-Jawyer) entitled “Some Precepts for 


‘-Slandering Safely”, wherein the following 


pasages appear, Holt and Yelverton being 
cited. as-the authorities. To follow them 
implicitly might’ be dangerous now. 
‘ “You can calla clergyman a dunce,a 
blockhead, a fool, for it does not injure 
him- in his profession. The Qourt held 
“that one can be a good parson and a great 
fool but otherwise ofan attorney. It has 
been adjudged that to call a justice of 
“the peace blockhead, ass, ete., is not a 
slander for which an action will lie, because 
—note the distinction—he was not accused 
of any corruption in his employment, or 


. @ny ill-design or principle; ‘And it was 


‘not his fault,’ said the Court, ‘that he was 
“di blockhead, ass, etc.; for he cannot be 
- otherwise than his Maker made him; but, 


: ifte had been a wise man, and wicked 


- principles were charged upon him when 


x 


:he had them not, an action would have 


lain £ for though aman cannot be wiser, he 


yt 


-  petionable.”—The Law Journal, 


may be honester than he is,’ 
2 “You -ecan. say of a lawyer, ‘He has as 
‘uch: law.as. a-monkey,’ because he hath 


> “Ae aiuch, atid more also, But if you say, 


“He hath no more law than a goose,’ then 


~: < a¥é.these words actionable. You can say, 
24Heis a common barrator and deserves to 
-.be.hanged,’ for the words ‘He. deserves to 
2.:-be hanged’ are too general and extravag- 


ant-to found an action on; because it was 


-` not shown what action was done to deserve 


hanging. The words ‘Honest lawyer,’ 
spoken ironically of an attorney, were held 
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* Wotta Life—An income-tax collector 
liad died, ‘anda subscription was raised in 
à Wall Street-Law Officefor a wreath. The 
boss promised five dollars. A few days 
later one of the’ clerks called to collect the 
money, and the lawyer handed him a 10- 
dollar note, 

‘-“You want five dollar's change, sir,” said 
the clerk, 

““No,” growled the other; “keep it and 
buzy another.”"—Case and Comment, 
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Libel and Innuendo. fin Me 

As stated, it would be unwise to assume 
that the law of defamation stands exactly 
whereit did. Irony is still a mogt danger- 
ous ingredient inany statement of dubious 
intent. Take; for example, the action 
brought by Thomas Oasement against the 





Daily Express in the High Court fat: 
Dublin last week, The statementsf or 
some of them, alleged to be defa ‘atory 


were, if made and intended literéfly, not 
obviously libellous, “Tom Oasement lean- 
ed on the polished marble top ofa Dublin 
bar and critically examined his hat, Tom 
Casement is well-known throughout the 
Free State, He is the brother of. Sir 
Roger Oasement, executed for his part in 
the Irish Rebellion of 1916, wheñ Tom was 
serving with the British Forces in South 
Africa. He is a good mixer and a true 
democrat.” Of his hat it was written: 
“A wonderful hat, battered, weather-beaten 
and grey-green with age. Once I was chat- 
ting to Tom when the hat was whisked 
off his head and sent below on the hotel 
kitchen lift.” 

Geoghegan, K. O., for the plaintiff, said 
the words meant and were understood to 
mean that the plaintiff, a very distinguished 
Irishman, was drunken, dissolute and de- 
bauched, incapable of managing himself or 
his affairs; thatif the words were true they 
would make the plaintiff appear, to the 
injury of hie credit and reputation, “an 
utter buffoon and `a mere stage Irishman.” 
This was denied by Fitzgerald, K. O., for 
the defendants. But the present position 
is that Hanna, J., has entered judgment 
for the plaintiff for 5001. damages and costs 
and refused a stay of execution pending 
appeal,—The Law Journal, —Mareoh 4, 1938, 


Humour, ` 


Nuisance per se.—Ones kind of nui- 
sanes is a man who work but tries ‘to 
impress others that he doesn’t really have 
to.—Case and Comment, : ae 

Nuisance Defined.—The Supreme 
Oourt in Euclid v. Ambler Realty Oo. at 
page 272 U. 8. 388, 71 L. ed. 31 through 
Mr. Justice Sutherland said: “A nuisance 
may be merely aright thing in the wrong 
place,—like a pig inthe parlor instead of 
the barnyard,” —Case and Comment. k 





We 


ee 


“4 


y 














Notes and 


Hindu Law: Succession: A Privy 


Council Ruling. l ; 
Pie question as to the rival claims to 


7 sagon under the. Hindu Law between 


uncles of the whole and of the half blood, 
came up for the decision before their Lord- 
ships of the Privy Oouncil in Garuddas v. 
Laldas (142 I. O. 807). The material text 
of the Mitakshara (Chap, II, s. 4, paras. 5 
and 6) states thst among brothers those of 
the whole blood tske the inheritancea in the 
first instance. The Bombay High Oourt 
construed this text as only an exception to 


the general rule and held the view that it . 


was confined to the case of the brothers of the 
propositus: Vithalrao v. Ramrao (24 B, 317) 
and Shankar Baji Joshi v. Kashinath (100 
Ind. Cas, 430; 51 B. 194), TheHigh Courts 
of Allahabad, Calcutta and Madras, on the 
other hand, construed the text as stating 
a principle applicable to all sapindas in 
the same degree of consanguinity: Suba 
Singh v. Sarafaraz Kunwar (19 A. 215), 
Sham Singh v. Kishun Sahai (6 O.L. J. 180) 
and Nachiappa Goundan v. Rangaswami 
Goundan (26 I. O. 757). Their Lordships 
have approved of the “Allahabad doctrine’ 
and keld that as bstween paternal uncles 
of the propositus, the whole blood will ex- 
clude the half blood, thus reversing the 
decision of the Judicial Oommissioner’s 
Oourt of Nagpur in Laldas v. Garuddas (113 


Ind. Oag. 893). 


Breach of Copyright; Evidence of 

Similarities 

Florence A. Deeks v. H. G. Wells (142 
I. 0. 815) is an interesting case on breach 
of copyright and contains some important 
pronouncements on the valus of intrinsic 
evidence, of similarities in two publica- 
tions end. of expert evidence on the 
point. Ae to similarities their Lordships 
say that “in thé case of literary works in- 
trinsic evidence of this kind may be suffi- 
cient to establish a case of copying, even 
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Comments. 





if the direct evidencə is all the other way 
and appears to be evidence that can be ac- 
cepted; but such evidence must be of the 
most cogent force before it can be accepted 
as against the oath of respectable and res- 
ponsible people whose evidence otherwise 
would be believed by the court.” But “the 
suggested similarities can be explained by 
the nature of the work, which has common 
elements, and by the fact that both writers 
must have had recourse to authorities 
which were common to both.” 

As regards expert evidence on the ques- 
tion of similarity their Lordships point out 
that it is quite improper to permit witness- 
es to give evidence that in their opinion 
the result of the similarities wag such that 
the defendant must have copied from the 
plaintiff's work. This is not a matter for 
expert testimony at all. 


Fraudulent Trading by Directors. , 

The case cf W., C. Leitch Brothers Lid, 
In re (101 L. J. Ob. 380) showa the 
necessity of a secsion in the Indian Oom- 
panies Act corresponding to s. 275 of the 
Eaglish Companies Act of 1929, to check 
fraudulent trading by directors of Oom- 
panies with intent to defraud creditors, 
In their report on the working of the 
English Oompanies Act, the Green Oom- 
mittee stated as follows in 1926: 

“Our direction has been directed parti- 
cularly to the case (met with principally 
in private companies) where the person in 
control of the company holds a floating 
charge, and, while knowing that the com- 
pany is on the verge of liquidation, ‘fills up’ 
hig security by means of goods obtained on 
credit, and then appoiats a Receiver. We 
consider that not only should the person 
whom the court finds to bave been guilty 
of fraudulent trading, &«.,be subjected to 
unlimited personal liability, but any secur- 
ity over assets of the company held by him 
or on his behalf or....,. assigned to any one 

. @ 
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pave a bona fide holder for valus should be 
charged with the liability." 

These- recommendations were accepted 
by the Parliament and were incorporated 
in 8. 275 of the Companies Act of 1429. 
It iamuch to baregre ted that there is no 
corresponding eection in Indian Act. Bec- 
tion, 225 of the Indian Companies Act 
which provides for penslising Directors 
and Officers of Companies for misfeasances 
is not wide enough to cover fraudulent 
trading. 


Scope of Art 148, Limitation Act 

The true scope of Art. 148. Limitation 
Act, was discussed by their Lordships of 
the Lahore High Court recently in Sunder 
Das v. Beli Ram (142 Ind. Caa £05). The 
case was first argued be.ore Tek Ohand, J., 
who in view of the importance of the 
question referred it toa Division Bench. 
A mortgagor mortgaged the lend insuit 
to the ancestors of defendants Nos. i to 3 
and two years later, in 1893, ke mortgaged 
the same property in favour of another 
person authorising him to redeem the 
prior mortgage. Thesuccessors in-interest 
of the second mortgagee instituted a 
suit in 1980 against the fsuccessore-in- 
interest of the prior mortgagee for re- 
demption of the prior mortgsge. The 
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defendants pleaded that the suit was’ 
barred by time under Art. “139, Hig 
Lordship Mr. Justice Tek . Chand (with 
whom Mr. Justice Munroe agreed) dic. 
tinguished the instant ease from a suit 
to enforce payment of money charged 
upon immovablé property and held that 
Art. 148 and not Art. 132 was the ap- 
propriate Article governing the case. Th 
Patna andthe Allahabad High Cou 

had also taken the same view in m 
Jhari Koer v. Kashi Nath Sahai, 9< Ind. 
Oas. 284; 5 Pat. 513 and Priya Lal v. 
Bhora Champa Ram, 79 Ind. Oas. 498; 45 A. 
263, respectively. As His - Lordship has 
pointed out in the judgment, the Oalcutta 
and the Madras High Oourta also have, of 
late. dissented from the view held by them 
in Nidhiram Bandiopadhya v. Sarbessar 
Biswas, 5 Ind. Oas. 877; 14 O. W. N. 429 
and Lakshmanan Chettiar v. Sella Muthu 
Naicker, 84 Ind. Oas. 301; A.I. R 1925 
Mad. 76, respectively. In suca cases the 
fact that the plaiatif is not the original 
mortgagor but oniy a puiene mortgagee 
is immaterial, as Art. 148 governs all 


-suits for redemption by parties entitled 


to redeem the mortgage and as the 
puisne mortgagee in this cass was specifi- 
eally authorised by the mortgagor to redeem 
the prior mortgage from the defendante, he 
had a clear right to redeem. 


Extracts from Contemporaries. 


The Unemployable. 

. It is a matter of common knowledge that 
among the vast army of unemployed thera 
are many whe, by reason of age, physical 
infirmities or general deterioration sre for 
all practical purposes unemployable. Under 
primitive conditions the community would 
probably hasten the extinction of individuals 
who could neither fight nor hunt nor perform 
some other useful service, but humanity 
demands their maintenance in a reasonable 
state of ‘well-being and comfort. But the 
unemployable undoubtedly present a social 
problem (snd one distinct from that of the 
ordinary unemployed) which ought to 
` receive immediate attention, The first step 
would ‘have to be their separation from the 
remainder of the unemployed. The second 
stèp would be to crganise them into groups 
decording ‘to their localities, and the 
third ‘to appoint a responsible authority 
for their welfare, and to indicate to that 
authdrity how the members of their group 


might be usefully employed in performing 
such services as their physical condition 
would permit. Responsible authorities 
would themselves be able to put forward 
Proposals suited to the particular circum- 
stances prevailing in their districts. The 
object should be to secure that the ordinary 
unemployment problem should not be made 
more difficult by the inclusion of the 
unemployable, and that the latter should 
render some service, however slight, to the 
community in return for their keep — 


Justice of the Peace. 4 a 


Too Many Laws ? a 
At the Oisy of London Solicitors’ Company 
dinner last week, Lord Macmillan had 
something to say on the familiar topic of the 
burden laid on the courts and the Profession 
through the abnormal bulk of present day 
legislation, which by the way, a hasty glance 
through the seven years, 1926 —1932, shows 
to have amounted, local and personal Acts 


i 
‘ 


N 


N 1933) 


` apart, to just- over an average of a statute 
a week—-ixemplification of which might be 
added, 4t a guess, twice that number of 


- ~gupplementary Rules and Ordera. It goss, 


@#ithout .eaying that this “plethora” 

of lawa, of which not infrequent complaint 
„ig heard . from widely different sections 
of the public, is due to an alteration in the 
meeption ot Government and a closer 
c&tact between the State and the daily 
lifeNef the people, whether the outcome of a 
fullerwakening of the public.conscience or 
an automatic result of a reformed franchise 
is irrelevant. What concerns us for the 


pone that,a3 a result, the Statute 
Should have become, as Lord Mac- 






__~ muillan pointed out, a “vehicle” for all kinds 


of social and economic reforms regarded in 
earlier times as outside itsecope, lt wae, in 
his Lordship’s view, an exceedingly pad 
vehicle for the attampted solution of such 
problems, ‘which would be much better 
dealt with administratively.” If it be asked 
by what means, the answer would seem tobe 
by strengthening stillfurther the hands of 
the Executive, and (or) the local authority. 
Doubtless Lord Macmillan has envisaged the 
resultant difficulties, but it would be inter- 


esting to have the matter further eloborated, _ 


—The Law Limes. March 4, 1933.) 


Young Criminals. 

We do not share the comfortable feeling 
of a letter-writer to the Times who finds 
consolation for the increase in crimes com- 
mitted by young men in the fact that, as 
appears from the Times of 1833, over four- 
fifths. of the prisoners in a very long Old 
Bailey calendar a hundred years ago 
were under thirty. “Even allowing for the 
number who had been hanged or trans- 
ported before reaching that age, the pra- 
portion is remarkable and consoling to the 
modern reader.” 

The writer doas not say what is the usual 
proportion of offenders under thirty in a 
modern Old Bailey calendar, so the majority 
of his readers will be unable to make their 
own comparison. But what sesms to us 


“NG to make a comparison of little value is the 


fact that all kinds of changes that have 
taken place in the last hundred years may 
havé\affected the statistics. To take one 
point only; the tendency to-day is to deal 
summarily.with as many young offenders 
as possible, “the jurisdiction of courts -of 
summary jurisdiction has been repeatedly 
widened, and only a small proportion of 
those under thirty reach the assize courts. 
ìn 1833 petty sessional courts can have 
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dealt with vary few, if any, indictable 
crimes; to-day they deal with thousands, 
There is really no safe basis of comparison 
unless exhaustive inquiry is first made 
with ragard to numerous factors. What 
is cartain is that inevery generation middle. 
age has been alarmed at the uadiscip- 
lins and irrasponsibility of youth and tha’ 
youth has been impatient and contemp- 
tuous of middle-ags and its rastraints and 
prohibitions.—Justic2 of the Peace. 


Call Within the Bar. 

Tne formal call within the Barof those who 
have been appointed His Majesty's Counsel 
learned in the law, such. as visitors to. thé 
courts last week witnessad, is one of the com- 
paratively few picturesque #ceremonies 
connected with’our legal system that have 
been left to us, Naturally, therefore, it is 
one which is greatly pleasing to the sisters 
and the cousins and the aunts of those who 
come arrayed in their full panoply of new 
silk gowns, silk stockings, buckle shoes, lace 
fall, and lace at the edge of the coat sleeves 
and full:bottomed wigs. No new silk would, 
we suppose, venture, atallevents in the 
Supreme Court, to appear professionally 
unless he had gone through this formality, 
nor would hs like to miss thejlittle excite- 
ment that attends the {ceremony, but, it 
may be asked, is it really an essential 
qualification for taking a seat in the front 
row to have undergone this formal call? A 
curious incident occurred in the career of 
Mr. Robert (afterwards Lord Justice) Lush, 
the father of the late Mr. Justice Lush, 
which is interesting in this connection. 
When he was created a Qasen’s Counsel 
he, for some unexplained resson, had not 
obtainad his new silk gown and other 
access ries for some days, and in the interval 
between the granting of his patent and 
getting the orthodox attire, he had to appear 
professionally in the Oourt of Oommon 
Pleas, and, without having been formally 
called within the Bar, and wearing his stuff 
gown, he took his seat in the front row. 
Noticing-tiiis strange apparition, for so he 
deemed it, Mr. Justice Cresswell addressed 
Mr. Montagu Chambers, Q. O., who appeared 
on the other side, thue: “I do not know, 
Mr. Ohambers, whether I can recognise the 
countenance of the gentleman beside you 
(Mr. Lush),” whereupon Mr. Lush himself 
intervened and said: “I mentioned the 
difficulty, my Lord, yesterday to the Lord 
Onief Jastic2, and he said I might take my 
seat provisionally within the Bar.” Mr. 
Justice Oresswell asked whether the Lord 


56. 


Chief Justice was then siting in court and 
on being assured that he was, said “Then, 
under the circumstances I will follow the 
example of the Ohief Justice.” Mr. Justice 
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is much to. be said (igion apart) for, 
widening the grounds. , ave : : 

In sharp contrast to Mr, Justic®McCardie’s - 
criticisms of the English attitude ig that 









Willes, who apparently entertained doubts . of the president of the American’ Bar-As- 
regarding the propriety of this unusual sociation, who last month addressed “a 
proceeding, interjected: “I have not yet gathering of women: attorneys and urged 
had the opportunity of inspecting the them’ to und&rtake the eolution of the, . 
learned gentleman's patent,’ but Mr, Lush problem in Americs, where .he alleged, = 
promised that Mr. Justice Willes would large proportion of the divorces wererobisjifi- 
have the satisfaction of seeing the patent in ed by agreement or collusion in fraud yfon - 
the course of the day, and there the matter the court; he argued that migrat di- ` 
ended, Has there been any parallel cage ? vorces should not be recognised in tfe place 
—The Law Times,—(March 4, 1933.) of domicile, and that re-marriage should 
; be delayed. The whole divorce problem 
he described as “a cancerous growth on 
Divorce Law.. the vitals of this nation "a ada hë called 
In one of bis noteworthy extra-judicisl on his audience, “legally minded and -~' 
utterances, Mr. Justice McOardie has rais- maternally conscious,’ to ssy what they 
ed anew the question of divorce law re- were going to do about it. | 
form. The subject is highly controversial, With England at one extreme and America, 
and there is no prospect of agreement at the other, each with ite own problem 
between the conscientious exponents of two arising out of matrimonial fdilures, some- 
irreconcilable points of view. Even com- thing might be gained by an exchange of 
promise is difficult: Yet very few people views and experiences, Oonferences are 
are really satisfied with the law as it all the fashion today. Why not ancther? 
stande. If divorce be permitted at all thero —Justice of the Peace. | 
į : 
REVIEW. l 
Elements of Indian Mercantile the land. The present edition also cons- 
Law, Sixth Edition, 1982: By tains chapters on sale of goods and jpartner~ 
Sonras R, Davag, J. P.(Bom)., Barrister- ship-in consonance with recent legislation 
AT-Law. PUBLISKED BY Meseres. Triva- on thọse subjects, The full texts of the 
THI & Oo., BomBay, ; Oontract Act, Sale of Goods Act, Partner- 
The object of thia masterly treatiseis ship Act and the Negotiable Instruments 
to furnish students of Commerce and Actare given in the appendices owing to 
‘Accountancy as well as businesemen and their supreme importance. The utility of 
professional Acccuntants with s hand-bock the work for students is enharced by 
in which the various branchee of the adding as an appendix Selected Test 
Mercantile Law of India are dealt with GQuestione, The law merchant is beund to 
in a simplo, brief and non-technical style. cevelop in India and the {future 
Principal Davar’s work in the field of ofthecountry is toa large extent depend- 
commercial education is too well-known ent on hər commercial and mercantile 
to need mention. Inaddition to thie, he enterprises. In the present edition amis- 
is a Barristey-at-Law and an Advocate of cellaneous chapter containing Industrial 
the Bembay High Court end thus combices legislation is added, which will highly | 
in himself an exact knowledge of the enhance tae value of the work. We are. 
yequirements of the businessman and a sure that tbis hand-book will be cf . 
jegal knowledge nf the Mercantil: Law of immense uge to all for whom it is intended, - 
epee Ytu i - 
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